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REPORTS OF ALL DECISIONS 


RENDERED IN IVSURANCE CASES IN THE FEDERAL COURTS, AND IN 
THE STATE COURTS OF LAST RESORT. 
LIFE 
VORLANDER et at. v. KEYES. (No. 6630.) 
(Circuit Court of ee, Eighth Circuit. September 8, 1924.) 
Federal Reporter (2d) 67. 
. INSURANCE—BANK’ S RECEIVER HELD ENTITLED TO PORTION OF 

PROCEEDS OF LIFE POLICY, WHERE INSURED PAID PREMIUMS 

IN PART FROM MISAPPROPRIATED FUNDS. 

Where bank president paid -portion of premiums on policy out of bank’s funds 
embezzled by him, bank’s receiver was entitled, as against beneficiaries, to portion of 
proceeds in proportion to portion of premium so paid, since president was trustee ex 
maleficio of bank funds. 

(For other cases, see Insurance, Dec. Dig. § 592.) 

Appeal from the District Court of the United States for the District of Minne- 
sota; Page Morris, Judge. 

Action by Paul C. Keyes against Emilie Vorlander and others. Judgment for 
plaintiff, and defendants appeal. Affirmed. 

Raymond Ziesner, of Duluth, Minn. (H. B. Fryberger, of Duluth, Minn., on the 
brief), for appellants. 

A. Ueland, of Minneapolis, Minn., and J. N. Johnson, of Canby, Minn., for 
appellee. 

Before Sanborn and Lewis, Circuit Judges, and Kennedy, District Judge. 

Sanporn, C, J. By proper proceedings counsel present in this case a single 
question for decision: 

On March 5, 1919, Christian Vorlander, the president of the First National Bank 
of Eureka, S. D., who was then heavily indebted to that bank, bought from the 
Equitable life Assurance Society of the United States five policies of insurance on 
his life, one for $8,000, in which his wife was the beneficiary, and four for $5,000, in 
each of which one of his children was the beneficiary. One-half of the initial premium 
in each of these policies he paid with his own property, and he paid the other half of 
each premium with the funds of the bank, which he secretly misappropriated to that 
purpose. The second year’s premium on each of these policies was the same amount 
as that of the first year, and he paid the second year’s premium on each in January, 
1920, with the funds of the bank, which he secretly misappropriated to that purpose. 
He died on August 11, 1920. The result was that one-fourth of the premiums, which 
resulted in the proceeds of these policies, was paid by Mr. Vorlander with his own 
property, and three-fourths thereof he paid with the funds of the bank, which he mis- 
appropriated to those payments. The bank went into the hands of a receiver, and the 
litigation between him and the beneficiaries of these policies in the court below re- 
sulted in a decision and decrees of that court to the effect that the receiver was entitled 
to three-fourths and the beneficiaries to one-fourth, respectively, of the proceeds of 
the policies. The beneficiaries appeal. 

The contention of their counsél is that the receiver was entitled to a lien on the 
proceeds of these policies for the amount of the funds of the bank misappropriated, 
with interest thereon to the date of its repayment, and to nothing more. The theory 
of the court below undoubtedly was that Vorlander, by the misappropriation of the 
bank’s funds, made himself a trustee ex maleficio thereof and of all the fruits there- 
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from as against himself and the beneficiaries under the policies, who were not bona 
fide purchasers and had never expended or lost anything of value on account thereof. 

Counsel for the beneficiaries cite in support of their position: 

Holmes v. Davenport (Sup.) 18 N. Y. Supp. 56, 63, 64, where the initial pre- 
miums on some of the policies were paid by the beneficiary, the,wife of the insured, 
and some of the later premiums were paid by her husband with misappropriated 
funds, and the court held that the wife was entitled to the proceeds subject to a lien 
for the amount of the misappropriated funds and interest only. 

Hubbard v. Stapp, 32 Ill. App. 542, 546, 547; but the issue in that case was whether 
or not before the death of the insured he made an express contract to assign the poli- 
cies to the bank, and the court declared that the bill did not proceed on the theory of a 
trust (see page 546) and it ordered a new trial with directions that, “if the evidence 
shows that the money of the bank paid the first premiums * * * then the court 
should allow such amount, with interest, to the bank, with like amounts since paid 
for premiums, if any, with interest,” and pay the balance to the administrator for the 
beneficiaries named in the policies. 

Bank of Stewart County v. Mardre, Administratrix, et al., 142 Ga. 110, 82 S. E. 
519. In that case the adjudication was that the transaction evidenced no trust, but the 
crdinary relation of debtor and creditor between the assured, who paid the premiums, 
and the bank, upon which he drew the check; and all that was said on the question 
here at issue was: “While it may be true that where a holder of a policy of insur- 
ance payable, not to the estate of the insured, but to a named beneficiary, uses trust 
funds in his hands in payment of the premiums on the insurance, * * * the pro- 
ceeds of the policy thus paid to the beneficiary will be impressed with a trust * * * 
to an amount equal to the premiums paid,” the evidence disclosed no such trust. 
The opinion in that case leaves no doubt that the court never considered or decided 
the question whether, in case there had been a trust, the measure of the recovery 
of the cestui que trust would be a part of or all the proceeds of the insurance, or 
the amount paid on account of the premiums. 

Bromley v. Cleveland, C., C. & St. L. Ry. Co., 103 Wis. 562, 79 N. W. 741, 743; 
but the finding of fact in that case was that all the premiums were paid out of the 
moneys of the beneficiary in the policy, the wife of the assured, and on that ground 
alone the alleged cestui que trust failed. The question at issue in the case at hand 
was not referred to in the opinion. 

Counsel also cite another class of cases, those in which creditors of an insured, 
who, while insolvent, had paid premiums on a policy to his wife as beneficiary, sought 
to recover the proceeds of such a policy after his death and to apply them to the pay- 
ment of his debts to these creditors, and the courts have limited the recoveries of the 
creditors to liens on such proceeds to the amount owed the creditors by the insolvent, 
such as: 

Harriman Nat. Bank v. Huiet (D. C.) 244 Fed. 216, 217, 220, 221, and Central 
Bank of Washington v. Hume, 128 U. S. 195, 9 Sup. Ct. 41, 32 L. Ed. 370. These 
cases, however, are not in point, because the insured therein did not misappropriate 
the funds of his creditors to pay the premiums and hence was not chargeable with 
them or their fruits as a trustee ex maleficio. Though insolvent, the funds he used 
to pay the premiums were not the property of his creditors; they were his funds, and 
the recoveries in those cases rest, not upon the trust theory, but upon the prohibited 
transfer of the property of the insolvent debtor to hinder, delay, and defraud his 
creditors. Holmes v. Gilman, 138 N. Y. 369, 383, 384, 34 N. E. 205, 20 L. R. A. 
566, 34 Am. St. Rep. 463. 

The foregoing are all the authorities upon which counsel for the beneficiaries rely 
and we turn to those cited for the receiver of the bank. 

Holmes v. Gilman, 138 N. Y. 369, 372, 378, 379, 383, 385, 34 N. E. 205, 20 L. R. A. 
566, 34 Am. St. Rep. 463. In that case, Gilman, a partner in the firm of J. H. La- 
baree & Co., while indebted to that firm secretly misappropriated its funds to the 
payment of all the premiums, aggregating more than $4,000, on three policies of in- 
surance for about $15,000 on his life for the benefit of his wife. After his death the 
insurance companies paid the amounts owing on the policies to the Union Trust Com- 
pany, and -in litigation between Mr. Holmes, one of the partners to whom the other 
surviving partners had assigned their rights and interests, and Mrs. Gilman, the 
referee awarded all the moneys collected on the policies to Mr. Holmes. The court 
reversed that decision and, after intermediate decisions and proceedings, the Court 
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of Appeals of New York, after an exhaustive consideration of the question, rendered 
a judgment of affirmance of the decision of the referee. 

Shaler v. Trowbridge, 28 N. J. Eq. 595, 596, 598, 599, 600, 602. In that case a 
partner, heavily indebted to his partnership, secretly paid out of partnership funds all 
the premiums on policies of insurance upon his life, first issued to himself and subse- 
quently made payable to his wife, who, after his death, collected the proceeds of some 
of them. The three surviving partners exhibited a bill in equity to charge the widow 
as a trustee ex maleficio of the funds collected upon the policies, the fruits of the 
premiums paid with their funds, and the court sustained the bill and decreed all the 
proceeds of the policies to the surviving partners. 

In Dayton v. H. B. Claflin Co., 19 App. Div. 120, 45 N. Y. Supp. 1005, 1006, the 
initial premiums and all the other premiums in policies on the life of the husband for 
the benefit of the wife were paid by the husband with misappropriated funds of his 
employer, while one of the later premiums, amounting to $76, was paid by the wife. 
The court expressed the opinion that the proceeds of the policies should be divided 
between the employer and the wife in proportion to the amounts paid on all the pre- 
miums by their respective funds. 

The opinions of the courts in the authorities we have reviewed and in other cases 
have been carefully read and considered. They have failed, however, to convince that 
the conclusion and decree below were inequitable or erroneous. On the other hand, 
it proves to be sustained by these indisputable principles of equity. 

[1] One who, acting in a fiduciary capacity, secretly and wrongfully, and there- 
fore fraudulently, uses fiduciary funds to purchase real estate or personal property, 
including policies of life insurance, for his own benefit and puts it in his own name, 
takes the title and interest in it as a trustee ex maleficio for the owner of the misap- 
pripriated funds he thus uses, the cestui que trust. The equitable ownership and title 
of the misappropriated funds and the fruits thereof remain in the cestui que trust as 
long as they can be traced, and the trustee holds nothing but the naked title for the 
exclusive benefit of the cestui que trust. 

[2] In equity, not only the property which the trustee acquires with the misap- 
propriated funds, but all its fruits, in every form, its increase, its income, other prop- 
erty acquired by the trustee by the exchange or use of it in any way, become, at the 
option of the cestui que trust, his property, unless it has passed into the hands of a 
bona fide purchaser for value without notice of the misappropriation. 

[3] In no event is the trustee ex maleficio entitled in equity to any benefit to him- 
self from the use of the trust funds. Public policy forbids that one who has cor- 
ruptly thrust himself into the position of a trustee shall profit by his fraud. 

{4] Nor may another, in this case the wife, now the widow of the trustee ex 
maleficio, though herself innocent of the fraud, who has paid no consideration for 
the property purchased with the misappropriated funds or for their fruits, hold any 
of them against the cestui que trust, the owner thereof. A third person, unless he 
or she has in good faith acquired for value without notice a subsequent interest, 
seeking any benefit resulting from the misappropriation becomes a particeps criminis 
however innocent of the fraud in the beginning. Story’s Equity Jurisprudence (14th 
Ed.) §§ 1666, 1667, 1668, 1669, 1670; Perry on Trusts, §§ 127, 166. 

[5] Without a disregard of these fundamental rules of equity jurisprudence, 
there is no logical or rational way of escape from the conclusion of the court below 
that, when the insured paid with the funds of the bank one-half of the initial pre- 
miums of these policies, he became a trustee ex maleficio for the exclusive benefit 
of the bank of one-half of the title and interest in the insurance policies. If he had 
paid three-fourths of those initial premiums with the funds of the bank, he would 
have held three-fourths of the title and interest in the policies in trust for the bank. 
In this case, before the insured died, he paid with the funds of the bank the pre- 
miums on the policies for the second year, so that from the time of the payment 
of those premiums, and at the time of the death of the insured, one-fourth of the 
amount invested in the policies had been paid by the insured with his own property, 
and three-fourths thereof with the misappropriated funds of the bank, and the court 
divided the fruits of those investments, the proceeds of the policies, between the 
widow and the receiver of the bank in that proportion. 

That division is just, equitable, and right, and the decree below is affirmed. 





Insurance Law Journal, Vol. 64. [Jan., 1925 


7ETNA LIFE INS. CO v. DUNCAN. (No. 119.) 
(Supreme Court of Arkansas. July 14, 1924. Rehearing Denied Sept. 29, 1924.) 
264 Southwestern Reporter 835 

2. INSURANCE—PROOF OF DEATH MAY BE MADE IN ANY MANNER, 
IN ABSENCE OF SPECIFIC REQUIREMENT OF POLICY. 

Where a life insurance policy did not require that proof of death should be 
made in any particular manner or at any particular time, any method was sufficient 
which would serve to bring home to insurer notice and proof of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

3. INSURANCE—EVIDENCE HELD TO SHOW THAT INSURER HAD 
NOTICE OF INSURED’S DEATH. 

Evidence that beneficiary’s attorney had written insurer at its home office, notify- 
ing of insured’s death, together with telegram of insurer to its general manager held 
to show that insurer had notice of insured’s death at its home office. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

4, INSURANCE—INSURER HELD TO HAVE WAIVED RIGHT TO 
FURTHER PROOF OF INSURED’S DEATH. 

Where insurer had notice of insured’s death its denial of liability not predicated 
upon a failure to furnish proof of loss, and its failure upon request to indicate that 
further proof would be required constituted a waiver of any right to any other or 
further proof of death. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

5. INSURANCE—POLICY HELD TO HAVE BEEN REINSTATED. 

Where insured had permitted a life insurance policy to lapse because of non- 
payment of premium, his offer to pay insurer $25 in cash and to sign a note for 
balance of premium, if insurer would reinstate his policy, and insurer having accepted 
the $25 and reinstated the policy, and insured having signed a note for the balance 
of the unpaid premium, policy was then reinstated. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

6. INSURANCE—PROVISIONS MADE FOR BENEFIT OF INSURER MAY 
BE WAIVED BY IT. 

Provisions in policy made for benefit of insurer may be waived by it. 

(For other cases, see Insurance, Dec. Dig. 

7. INSURANCE—DEATH OF INSURED BEFORE NOTE IN PAYMENT OF 
REINSTATEMENT DELIVERED TO INSURER HELD IMMATERIAL. 
That insured died before note in payment of premium on reinstatement of his 

policy was actually delivered to insurer was wholly immaterial, because in signing 

same pursuant to reinstatement agreement he bound his estate for payment of unpaid 
premium as if it had been delivered to insurer before his death. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Appeal from Circuit Court, Pulaski County; Marvin Harris, Judge. 

Action by Mrs. Rozell Duncan against the A©tna Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Jno. A. Sherrill, of Little Rock, for appellant. 

aw & Morris, of England, Ark., and Emerson & Donham, of Little Rock, for 
appellee. 

Woop, J. This is an action by Mrs. Rozell Duncan against the A“tna Life Insur- 
ance Company (hereafter called company) on a policy of life insurnace issued by 
the company on November 11, 1920, insuring the life of her husband, Jerry C. Duncan, 
in the sum of $6,000, in which policy she was named as the beneficiary. She alleged 
the death of her husband on June 17, 1922, set up the policy, and alleged that the 
premiums had been paid; that the company had due notice and proof of death, and 
had refused to pay the amount due on the policy. The company moved to make the 
complaint more definite and certain by stating the date on which the last premium 
was due and the date upon which it was paid, if paid, and the date and manner of 
delivery of said payment, and whether the consideration was other than cash, and 
moved to require the plaintiff to exhibit all original letters from the company, or 
to state their substance, or to state the subs‘ance of the agreement, if verbal, to 
accept the consideration for the premium. The court overruled the motion. 

The company answered, admitting the issuance of the policy, but denied due 
notice and proof of death, and denied that the premium necessary to keep the policy 
in force had been pa.d before the death of Duncan, and averred that the policy, 
therefore, had lapsed, and had never been reinstated, and denied liability on the 
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policy. The policy was introduced by the plaintiff. Without setting forth all of its 
provisions in hac verba, those material to this controversy are in substance as follows: 

In consideration of an annual premium of $134.76 to be paid in advance at its 
home office or to its agent on the 11th day of November in each year during the life 
cf the assured it insures the life of Duncan in favor of his wife in the sum of 
$6,000, payable upon receipt at the home office of due proof of the death of Duncan. 
If any subsequent premium was not paid when due, then after the grace period of 
31 days the policy lapsed. The policy provided that within 5 years after default in 
any premium payment it could be reinstated upon evidence of insurability satisfactory 
to the company and the payment of arrears of premiums, with interest at the rate of 
6 per cent. per annum. 

The policy contained these further provisions: 

“No renewal premium shall be considered paid unless a receipt shall be given 
therefor bearing the original or lithographed signature of the secretary or assistant 
secretary of the company and countersigned by the agent. 

“All agreements made by the company are signed by its president, vice-president, 
secretary, assistant secretary, treasurer, or assistant treasurer. No other person can 
alter or waive any of the conditions of this policy or make any agreement which 
shall be binding upon the company.” 

There was a provision making the application for insurance and the policy the 
entire contract between the parties. In the application is a statement by the assured 
acknowledging that all policies and agreements made by the company are signed by 
one or more of its executive officers, and that “no agent or other person not an execu- 
tive officer can grant or waive any condition of its policies or make any agreement 
which shall be binding upon said company.” 

The undisputed facts are as follows: The first premium was paid and the policy 
was in force from November 11, 1920, to November 11, 1921. The premium was 
not paid on the latter date. On April 20, 1922, Duncan wrote Campbell & Hart, 
state agents and managers of the company, a letter in which he acknowledged receipt 
of their letter of April 18th in regard to the reinstatement of his policy. In this letter 
he stated that the soliciting agent, Harmon, had told him that he could renew by 
making a note, and he requested the managers, if this were satisfactory, to send him 
a note due November 15, 1922. In reply to this letter Campbell & Hart wrote: 

“Beg to advise that your policy was reinstated on April 11th. We inclose here- 
with extension note, which, if you will sign and return to us with partial payment of 
$25, will extend the balance of your premium to June 11th. When this note falls due, 
by making another partial payment of $25, we can extend the final balance to 
August 11th.” 

On April 24, 1922, Duncan wrote in reply to this letter, stating that he could not 
send the money, and, if the company would not take his note, he would let his insur- 
ance drop. In reply to this the managers wrote on April 26th telling Duncan that, 
if he was unable to make the payments as outlined in the previous letter, that was 
the only way they could handle the matter, and it would be best for him to wait until 
fall and then advise if he could make the payments and they would give the matter 
prompt attention. -On May 20, 1922, the managers wrote Duncan that his policy, 
which had been recently reinstated, had again lapsed for the non-payment of the 
reinstatement premium and inclosing a form for reinstatement for Duncan to fill out 
and return if he was ready to pay the premium and reinstate the policy, and con- 
cluded by saying, “We will make an effort to get the company to reinstate it.” On 
May 23, 1922, Duncan answered acknowledging receipt of letter and blank form, 
and stated, “Am sending you check for $25 dated June lst,” and requesting the 
managers to send him a note to sign for the balance. The application for reinstate- 
ment referred to in the letter of May 20th, above, was introduced, and is as follows: 


“Approved é 





“Brief Reinstatement Application No. 266970S. 
“Jerry C. Duncan. 
“Etna Life Insurance Company, Hartford, Conn. 
“Lapsed November 11, 1921. 
“Canceled Lap. May, 1922. 
“Date reinstatement, June 7, 1922. 


“Unpaid premiums due (see margin) $134.76. 
“Premium Int. $1.35. 
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“Net payment $136.11. 

“Agent. Campbell & Hart, Managers. 

“Examined by Pearl. 

“Application received, record made June 1, 1922. 

“No record—L. B., June 1, 1922, A. G. P.” 

Then follow questions with reference to the health of the assured and his occupa- 
tion, and various other questions, on which no issue is based in the case, and then 
the following recital: 

“T further agree that said contract shall not be considered reinstated by reason 
of any cash paid or settlement made in connection with this application, unless this 
application is approved for reinstatement by an executive officer of the company at 
its home office, and the payment of the full amount of all unpaid premiums and 
interest made within 31 days from the date of the company’s reinstatement receipt, 
and before said receipt, properly signed by an executive officer, is actually delivered 
to me, and then on the express condition that I am in sound health on the date of 
said delivery, which I expressly represent myself to be of accepting said receipt. 
It is hereby understood and agreed that, if this application is declined, or if the com- 
pany’s reinstatement receipt is delivered to me while I am not in sound health, any 
payment made on account of this application is to be returned to me upon demand, 
and the said receipt shall be surrendered to the company. 


“TSigned] J. C. Duncan. 

“P.O. Address, England, Ark. 

“Dated May 23, 1922.” 

On June 10, 1922, the managers wrote Duncan the following: 

“The company has agreed to reinstate your policy No. 266970, the amount due 
being $136.11. We will hold your check for $25 to apply on this amount, as soon as 
we have received the remittance for the balance, when receipt will be forwarded, and 
your policy will be put in full force and effect.” 

In answer to this letter Duncan wrote June 12, 1922, saying: 

“Your letter of the 10th just received, and will say you wrote me if I would 
send $25 you would take a note for the balance, and you have not sent the note. Now 
if you can’t take a note just return my $25 as I have no more money to pay out now.” 

The agents answered this letter on June 16th as follows: 

“In reply to your letter we inclose herewith extension note covering the balance 
of your reinstatement premium, which, if you will sign and return to us, will extend 
this balance to August 7th. When this note falls due, by making a partial payment 
of $25 we can extend the balance to October 7th.” 

Mrs. Duncan testified that her husband was killed instantly on June 17, 1922, 
between 12:30 and 1:00 o’clock. She identified a note which her husband had signed 
on that day about 12:00 o’clock which note is as follows: 

“Form No. 71A. 
“Must be signed by same person who signs the form No. 71. 

Net premium $136.11 Number of policy, S-266970. 
Cash pay’t (if any) ‘ Premium fell due 6/7/1922. 
Balance P Extension matures 8/7/1922. 
Interest added I have this day, 6/15/1922, signed form 
Amount due : as described hereon. 

————, Insured or Beneficiary. 

[Sign here] 


“Attest. —————, General Agent. 

Indorsed on face in red ink: 

“Reinstatement. 

“Important.—This form must be signed on or before the days of grace expire. 
Interest is added for extension of time hereby authorized. 

“Form No. 71. 

“Edition Feb., 1922. 

“$112.22. 

“In consideration of an extension of time for payment of reinstatement premium 
due 6/7/1922 under policy No. S-266970, I agree to pay said premium and interest 
amounting to one hundred twelve and 22/100 dollars, to Campbell & Hart, agent of 
the A=tna Life Insurance Company of Hartford, Conn., at its office in Little Rock, 
Ark., on or before August 7, 1922. 
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“This agreement with a cash payment of $25 being given to extend time for pay- 
ment of said renewal premium, it is understood that if the sum named is not paid 
when due, said policy shall then cease and determine, except for the nonforfeiting 
provisions (if any) to which said policy was entitled when the premium fell due 
and this agreement shall be canceled; and it is also understood that this extension shall 
not exceed sixty days from the date when said premium fell due, anything to the 
aes herein notwithstanding. 

. C. Duncan, Insured or Beneficiary. 
ust be signed on both lines marked x.” 
tate on face in red ink: 

“Reinstatement.” 

Indorsed on back in red ink: 

“Insured (or beneficiary) must sign his name in two places.” 

She identified her husband’s signature to the note, and testified that she delivered 
the same to Harmon, the local agent of the company, the day her husband was killed. 
Her husband had intended to mail the note. She further testified that Mr. Hart, one 
of the managers of the company, came down to her home about a month or six 
weeks after her husband’s death to get the details, and she told him all about it. 

Harmon testified in substance that he was agent of the company, and that he 
solicited Duncan’s application for the insurance in controversy; that he went to 
Duncan’s on the day he was killed shortly after the killing and received the note 
above mentioned from Mrs. Duncan, which he forwarded to the general managers, 
explaining the circumstances of Duncan’s death, and requesting them to forward the 
necessary blanks, and that he would attend to the matter to the best of his ability. 
He identified the telegram which was sent by the company from Hartford on Sep- 
tember 22d to Campbell & Hart. The telegram stated, “Will advise you fully Duncan 
case in few days.” The witness made the contents of the telegram known to Mrs. 
Duncan. Witness testified on cross-examination that he accepted the note mentioned 
from Mrs. Duncan and sent the same to the managers because of his friendship for 
the Duncan family and at Mrs. Duncan’s request. He was a soliciting agent, and 
had no authority to act as an agent for the company in settling the claim. It was 
not his duty to collect premiums, though sometimes as an accomodation to his friends 
he did so and remitted same to the company. All the business of the company in the 
state was handled through Campbell & Hart, by whom witness was employed. 

Witness Morris testified that he was employed as an attorney for Mrs. Duncan to 
collect her insurance. He wrote two letters to the company at its home office con- 
cerning the policy in controversy, and stating that he understood that proof of death 
had been furnished, and that the beneficiary desired to know if the claim would be 
paid without litigation. He testified that he offered to make any proof of death 
demanded, and requested the company to send him a form so that he might make the 
proof in the usual course. He did not get a reply to his letters. 

Hart testified for the company that he was a manager, and that he made a per- 
sonal investigation of the case in controversy; that he was informed by Mrs. Duncan 
as to all the facts with reference to the death of her husband. He received the note 
signed by Duncan which had been introduced in evidence, and also received a check 
for $25, dated June Ist, and inclosed in Duncan’s letter of May 23d. He retained 
the note and check until after the suit was brought. He was authorized to and 
did solicit Duncan to reinstate his lapsed policy. The application for reinstatement 
had to be submitted to the company for its decision. The general managers are 
authorized to reinstate when the company sends down a reinstatement receipt. The 
managers then advise the policyholder to send in his premium, and that the rein- 
statement will then be sent him. The application for reinstatement of Duncan went 
to the home office of the company, and they sent witness a reinstatement receipt with 
instructions that upon collecting the premium he could then send the reinstatement 
receipt to Duncan, at which time the policy would be reinstated. The only agreement 
witness ever made with Duncan was that, if he would pay the premium either by note 
.or cash, the policy would be reinstated. Witness had to hold the check until he could 
tell whether the company would approve the application or not, and when the company 
approved the application for reinstatement he demanded the remainder of the premium, 
and never cashed the check, because the balance of the premium was never paid. Wit- 
ness identified and introduced in evidence the reinstatement receipt which was sent 
witness to be delivered to Duncan when the premium was paid, which is as follows: 
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“Reinstatement Receipt. A=tna Life Insurance Company, Hartford, Conn., June 
7, 1922. In consideration of the application for the reinstatement of contract 
No. S-266970 on the life of J. C. Duncan, England (herein called the insured), which 
reinstatement application is dated May 23, 1922, and is hereby referred to and made 
a part of this contract, and of $136.11 to be paid within thirty-one days from this 
date and before the delivery of this reinstatement receipt, the Aitna Life Insurance 
Company reinstates said contract from the date this receipt is actually delivered to 
the insured, on the express condition, and the representation by the insured, that the 
insured is then in sound health, otherwise this reinstatement to be null and void. Not 
binding without date of payment and signature of agent here. Received payment 
this ————— day of —————, 192—, subject to the above terms. 

“Agent. Payment for November 11, 1921. L. R.” 

Upon the above facts the plaintiff prayed the court to instruct the jury to return 
a verdict in her favor, which prayer the court granted. The court instructed the 
jury to return a verdict in favor of the plaintiff in the sum of $6,000, with interest 
at the rate of 6 per cent. per annum from October 31, 1922, and 12 per cent. of the 
$6,000, less the sum of $136.11, with interest from November 11, 1921, at the rate of 
6 per cent. per annum. The defendant also prayed the court to instruct a verdict in its 
favor, which prayer the court refused, to which ruling the defendant duly excepted 
The defendant also prayed for other instructions, which the court refused, and to 
which rulings the defendant duly excepted. The jury returned a verdict in favor 
of the plaintiff as directed. Judgment was entered in accordance with the verdict, 
from which is this appeal. 

[1] 1. The court did not err in overruling the appellant’s motion to require the 
appellee to make her complaint more specific. The allegations of the complaint, 
showing the policy issued, the premiums paid, the death of the assured, and a com- 
pliance of the appellee with the requirements of the policy as to notice of the death 
and demand of payment, which was refused, definitely state a cause of action against 
the appellant, and its answer admitting the issuance of the policy and denying the 
other allegations of the complaint raised the issue upon which the testimony was 
adduced covering all the grounds of appellant’s motion. The complaint was sufficiently 
specified to call for the proof which was adduced to support the appellee’s conten- 
tion, and it was unnecessary and improper to set forth in the complaint the proof or 
evidence to be adduced. 

[2-4] 2. The policy required the appellant to pay the amount named therein 
“upon receipt at its home office of due proof of death of Jerry C. Duncan.” The 
policy does not require that proof of death shall be made in any particular manner, 
or at any particular time. No method is specified for making the proof. In the 
absence of a specific requirement of the policy as to a particular method to be pursued, 
any method is sufficient which serves to bring home to the insurer notice and proof 
of the death of the assured. The testimony of the appellee’s attorney to the effect 
that he had written the appellant at its home office notifying it of the death of Dun- 
can, and offering to make proof of health in any way demanded and asking the 
company if it intended to resist the payment to the beneficiary of the amount claimed 
under the policy, together with the telegram of the company to its general managers 
stating that it would advise them fully within a few days what to do with the 
Duncan case, show conclusively that the company had notice of the death of Duncan 
at its home office. 

“No matter what the form of the notice may be, if it operates to bring the 
attention of the insured to the loss, it is sufficient and where the nature of the 
notice is not prescribed it may be oral.” 14 R. C. L. 1338, §507; 33 C. J. 16, § 664. 

See, also, Jackson v. Life & Annuity Ass’n (Mo. App.) 195 S. W. 535; 5 Joyce 
on Insurance, p. 5470, § 3277. The appellant having notice of the death of Duncan, 
its denial of liability not predicated upon a failure to furnish proof of loss, and its 
failure upon request to indicate that further proof of loss would be required, con- 
stituted a waiver of any right to any other or further proof of loss. Dodge v. Thoma- 
son, 94 Ark. 21, 125 S. W. 648. See, also, Security Mut. Ins. Co. v. Woodson, 79 
Ark. 266, 95 S. W. 481, 116 Am. St. Rep. 75; Equitable Surety Co. v. Bank of Hozen, 
121 Ark. 422, 181 S. W. 279. 

[5-7] 3. The real crux of this lawsuit is involved in the contention of the appel- 
lant that at the time of the death of Duncan the contract of insurance had lapsed 
because of the non-payment of the premium due November 11, 1921, and that the 
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policy had not been reinstated, and was not in force, on the 17th day of June, 1922, 
when Duncan was killed, and therefore that appellant was not liable. The undisputed 
testimony shows that the premium due November 11, 1921, was not paid, and therefore 
the policy, by its express terms, lapsed after the 31 days of grace period. The 
policy provides that after default in premium payment it may be reinstated upon 
evidence of insurability satisfactory to the company and by payment of arrears of 
premium with interest at the rate of 6 per cent. per annum. We are convinced that 
the undisputed testimony shows that there was a completed contract for reinstatement 
of the policy according to its terms before Duncan was killed. Learned counsel 
for appellant contends that there was no receipt of the renewal premium signed by 
the secretary of the company and countersigned by the agent; that there was no 
agreement signed by the president, vice president, secretary, assistant secretary, 
treasurer, or assistant treasurer showing the reinstatement of the policy; that no 
one of the executive officers of the company signed or approved any application or 
agreement for a reinstatement of the policy; and that, therefore, the requirements 
of the contract of insurance in these respects were not complied with. But all of 
the above provisions were made for the benefit of the appellant company, and they 
could be waived by the company. The undisputed testimony shows that these pro- 
visions were waived. The testimony of Hart, of Campbell & Hart, appellant’s gen- 
eral agents and managers for the State of Arkansas, shows that they were authorized 
to solicit the reinstatement of policies and to reinstate the same when the company 
sent down a reinstatement receipt showing that the application for reinstatement had 
been approved by the company. The correspondence in the record between the appel- 
lant’s general agents and Duncan set out above shows that prior to May 20, 1922, 
Campbell & Hart had solicited Duncan to reinstate the policy and had reinstated the 
same on April 11th until June 11th, on condition that he pay $25 in cash and sign a 
note for the balance of the unpaid premium. But Duncan wrote them that he could 
not send the money, and that, if they could not take his note, he would let his insur- 
ance drop. The result of these negotiations was that Duncan permitted the rein- 
statement of April 11th to lapse because he failed to comply with the conditions 
prescribed for the payment of the premium. On May 20th the general agents renewed 
their solicitation to Duncan to again reinstate, and inclosed him a blank for that pur- 
pose, stating that they would endeavor to get the company to reinstate the policy. 
Duncan, in answer to this letter, wrote the agents on May 23d, acknowledging receipt 
of the letter and blank, and inclosed a check for $25 dated June 1, and requesting 
them to send him a note to sign for the balance. While the letter does not so 
state, the indisputable inference is that he also returned the application duly filled 
out and signed. ‘ This letter of May 23d contained a definite offer on the part of 
Duncan to pay the company $25 in cash and to sign a note for the balance of the 
premium if they would reinstate his policy. The subsequent correspondence and 
the record made on this application in the office of the company shows that the com- 
pany accepted Duncan's offer and reinstated the policy. This record shows that 
the policy had lapsed on November 11th, and was canceled, and the clear inference 
was that it had been reinstated, and again lapsed in May, 1922; that an application 
was received for reinstatement, and a record made thereon June 1, 1922; that the 
application was examined and the policy reinstated June 7, 1922. The correspondence 
and testimony of Hart show clearly that the company had accepted Duncan’s offer 
and reinstated the policy on condition that he pay the balance of the premium, and it 
sent its general agents a reinstatement receipt; that the general agents were author- 
ized, after getting this receipt, to further negotiate with Duncan as to when and to 
whom he should pay the balance of the premium. This they did as shown by their 
letters of June 10 and 16, 1922, in which they told him that they would hold his 
check for $25 and take his note for the balance. The last act of Duncan imme- 
diately before his death was to comply with the request of the general agents of 
the appellant to evidence his indebtedness to the company for the balance of the 
premium by signing a note therefor to Campbell & Hart. True, this note was not 
delivered to the company or its general agents until after Duncan’s death, but when 
he signed it he evidenced his obligation to pay the balance of the premium in that 
form, and there was no revocation of this note prior to his death. After his death, 
it was delivered to the general agents of the company, who retained both the note 


and the check for $25 without offer to return same until after this action was 
instituted. 
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Now the above undisputed testimony shows that Duncan’s offer to the company 
was to pay $25 in cash, and to sign a note for the balance of the premium, if the 
company would reinstate his policy. The company accepted the $25, and reinstated 
the policy, and Duncan signed the note for the balance of the unpaid premium. Thus 
the minds of the parties had fully met on the terms of the contract of reinstatement, 
and this contract had been consummated before Duncan’s death. The company, on 
its part, had reinstated the policy, and in consideration of this reinstatement Duncan, 
on his part, had paid $25 in cash and executed his note for the balance. But, even 
if he had not executed the note, he would have been bound for the balance of the 
premium. The signing of the note simply evidenced his indebtedness for the amount 
which he was due even before he signed the note, because the company, as the 
record shows, had carried out its part of the contract in reinstating his policy, and 
he was due in consideration therefor the balance of the premium to be evidenced by 
the note. The death of Duncan before the note was actually delivered was wholly 
immaterial, because his act in agreeing to sign the note and in signing same as 
effectually bound his estate for the payment of the unpaid premium as if the same 
had been delivered to the company before, and not after, his death. 

The case is controlled on the facts by the doctrine of our cases to the effect 
that, where the minds of the insured and the insurer for a valuable consideration 
have met upon all the terms of the contract, the contract is complete and enforceable, 
even though it was intended by the parties to be evidenced by a writing, which writ- 
ing, because of some fortuity, was not delivered before the death of the insured. 
Mutual Life Ins. Co. v. Parrish, 66 Ark. 612, 52 S. W. 438; Jenkins v. International 
Life Ins. Co., 149 Ark. 257, 232 S. W. 3. To be sure, if the appellant had not 
accepted the insured’s application for reinstatement on the terms offered by him, and 
had not actually reinstated his policy on June 7, 1922, the case would be entirely dif- 
ferent. But the record shows that the company did accept his terms, and that the 
policy was actually reinstated on June 7, 1922. The very last letter written by the 
general agents to Duncan on June 16, 1922, the day before he died, shows that they 
considered that the policy had already been reinstated. They speak of the note which 
Duncan was to sign as the note “covering the balance of your reinstatement premium,” 
all of which shows conclusively that the general agents themselves who were 
authorized to accept the note for the balance of the unpaid premium on reinstatement 
considered the contract for reinstatement as already consummated. 

There are no errors in the rulings of the trial court, and its judgment is there- 
fore affirmed. 


MERCHANTS’ BANK ert at. v. GARRARD. (No. 4007.) 
(Supreme Court of Georgia. Sept. 20, 1924.) 
124 Southeastern Reporter 715. 
(Syllabus by the Court.) 
1. INSURANCE—WHEN POLICY VESTS IN BENEFICIARY STATED; 

CONSENT OF BENEFICIARY NECESSARY TO CHANGE. 

Where a policy of life insurance does not provide for a change of beneficiary, 
the general rule is that the policy, or the money to become due under it, vests imme- 
diately in the person named as beneficiary, and that this interest being vested can- 
not be transferred to any other person without the consent of the named beneficiary. 

(For other cases, see Insurance, Dec. Dig. §§ 586, 587.) 

2. INSURANCE—GENERAL RULE AS TO CHANGE OF BENEFICIARY 

UNDER POLICY STATED. 

Where a policy of life insurance provides that the insured may change the 
beneficiary, the general rule is that the beneficiary has an interest in the policy 
divestible by the substitution of a new beneficiary by the insured. In a strict legal 
sense the interest of the beneficiary under such circumstances is not a vested right. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. INSURANCE—RIGHT TO CHANGE BENEFICIARY HELD ONE OF 

CONTRACT. 


Under a policy which reserves to the insured the right to change the beneficiar 
such right is one of contract, and the change of beneficiary can be accomplished oil 
in the manner pointed out in the policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
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4. INSURANCE—ASSIGNMENT OF POLICY HELD SUBSTITUTION OF 

NEW BENEFICIARY. 

Where the insured in a policy of life insurance reserves to himself the right to 
change the beneficiary, and the right to make an assignment thereof is given in such 
policy, and where, with the consent of the insurer, the insured assigns the policy to 
a bank to secure an indebtedness, the assignment purporting to convey all the right, 
title and interest of the insured, “together with all dividends, benefits, and advantages 
to be had-or derived therefrom,” such assignment being filed with the company at 
its home office and proper indorsement of the assignment being entered on the policy, 
such assignment effects a change of beneficiary just as if there had been a substitu- 
tion of the assignee for the beneficiary in that part of the policy in which the name 
of the beneficiary appears. Such an assignment is, in effect, a substitution of a 
new beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Error from Superior Court, Richmond County; A. L. Franklin, Judge. 

Action by R. G. Garrard against the Merchants’ Bank and others. Judgment 
for plaintiff, and defendants bring error. Reversed. 

Ruth Green Garrard filed her equitable petition against the Merchants’ Bank, 
T. R. Bennett, state superintendent of banks, George B. Barrett, liquidating agent 
for said bank, and the Pacific Mutual Life Insurance Company, and made this case: 

(1) That on October 26, 1921, the directors of said bank turned over to the 
state superintendent of banks all its assets, including a claim against Crawford G. 
Garrard of approximately $10,000. 

(2) That as security for said indebtedness said Crawford G. Garrard, on Sep- 
tember 11, 1918, assigned and transferred to said bank, as its interest may appear, the 
right, title, and interest in and to a policy issued by said insurance company upon his 
life, a copy of said assignment being attached to the petition as an exhibit. 

(3) That by the terms of said policy said company promised to pay at its home 
office, on receipt thereof, due proof of the death of the insured, $10,000, less any 
indebtedness and unpaid portion of the premiums for the then current policy year, 
to petitioner, the wife of the insured and beneficiary named therein. 

(4) That the following rule is set out in said policy to govern a change of 
beneficiary therein, to wit: 

“Change of Beneficiary—The insured, with the assent of the assignee when 
there is an existing assignment made as herein provided, other than an assignment to 
the company as collateral security for a policy loan, may, while this policy is in 
force, designate a new beneficiary, reserving the right of revocation, by filing written 
notice thereof at the home office of the company, accompanied by this policy for 
indorsement thereon. Such change shall take effect on the indorsement of the same 
on this policy by the company, and not before. Should there be no beneficiary living 
at the time this policy becomes a claim by death, the proceeds hereof shall be paid 
to the executors, administrators, or assigns of the insured.” 

(5) That the following rule is set out in said policy to govern an assignment 
thereof, to wit: 

“Any assignment of this policy must be made in writing. The company shall not 
be deemed to have knowledge of any assignment unless the original or a duplicate 
thereof is filed at the home office of the company, and its receipt duly acknowledged. 
The company will not assume responsibility for the validity of any assignment.” 

(6) That said policy was dated August 27, 1918, and the beneficiary therein was 
aever changed from petitioner. 

(7) That the assignment of said policy was made with the full knowledge of 
the fact that petitioner was named as beneficiary therein, and said assignment was 
made subject to the rights of petitioner as such beneficiary. 

(8) That the insured died on December 31, 1922, and petitioner survived him. 

(9) That under the terms of said policy and under the law petitioner is entitled 
to the proceeds of said policy. 


; (10) That said policy is the possession of said bank and the agents in charge 
thereot. 

__ (11) That the said bank claims that all of the money due and collectible under 
said policy belongs to it absolutely, and that petitioner is not entitled to any of the 
proceeds until the claim of the bank has been fully satisfied. 

(12) That said bank has presented to said insurance company proof of the death 
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of the insured, for the purpose of having all of the money due and collectible there- 
under paid to it. 

(13) That said bank is insolvent. 

(14) That unless said bank, the state superintendent of banks, said liquidating 
agent, and said insurance company be temporarily enjoined from collecting and 
paying said money, the same will be paid over to said bank instead of to petitioner, 
who is legally entitled to the same. 

And (15) that petitioner is without an adequate remedy at law. 

Petitioner prayed for process, that the said bank, the state superintendent -of 
banks, and the liquidating agent be temporarily enjoined from collecting the proceeds 
of said policy; that said insurance company be temporarily enjoined from paying 
over the proceeds of said policy to said bank, superintendent, and agent; and that 
petitioner be declared to be the beneficiary of said policy and entitled to the proceeds 
of the same. 

The assignment of the policy by the insured is as follows: 

“Assignment of Policy as Collateral Security. 

“For value received, I hereby assign and transfer unto the Merchants’ Bank, 
of Augusta, Ga., as their interest may appear, and of the remainder, if any, to my 
wife Mrs. Ruth Green Garrard, all the right, title, and interest in and to policy of 
imsurance No. 338256, issued by the Pacific Mutual Life Insurance Company of Cali- 
fornia upon the life of Crawford Gibson Garrard, together with all dividends, 
benefits, and advantages to be had or derived therefrom, and from any supplementary 
agreement or separate contract providing for accidental total loss benefits which may 
have been issued on the aforesaid life by the said imsurer under the same policy num- 
ber as that above mentioned, and all subject to the conditions of said policy supple- 
mentary agreement or separate contract, and to the rules and regulations of said 
insurer. [I] do guarantee the validity and sufficiency of the foregoing assignment 
to the above-named assignee, h executors, administrators or assigns (successors 
or assigns if assignee is a corporation), and said assignee’s title to said policy will 
forever warrant and defend. 

“This assignment is made as collateral security for the payment of ———— 
dollars, with interest, together with any sums advanced by said assignee for the 
purpose of paying premiums on said policy of insurance, and with full power to 
said assignee or ————— legal representatives, subject to the conditions of the said 
policy and the rules and regulations of said insurer, to enjoy all benefits and advan- 
tages to be had or derived therefrom, and to exercise all rights and privileges in 
connection therewith, any moneys received from said insurer by said assignee or 

legal representatives under this power, however, to be so received in trust, 
but without any liability on the part of said insurer to see to the proper discharge 
cf the trust or of any part thereof. 

“Each person executing this assignment represents to said insurer that he, or she, 
has attained majority according to the laws of the state in which he, or she, resides. 

“Witness my hand and seal, this 11th day of September, 1918. 

“Crawford Gibson Garrard. [Seal.]” 
“State of Georgia, County of Richmond—ss. : 

“On this 11th day of September, 1918, before me, W. H. Sherman, a notary 
public in and for said county, personally appeared Crawford Gibson Garrard, known 
to me to be the person whose name is subscribed to the foregoing instrument, and 
acknowledged that he executed the same. I further certify that, after careful investi- 
gation in that behalf, I believe the said Crawford Gibson Garrard to be of lawful 
age, of sound mind, and competent to execute said instrument, and to have a full 
understanding of the contents thereof. W. H. Sherman, Notary Public in and for 
the County of Richmond, State of Georgia. 

“The Pacific Mutual Life Insurance Company of California, in accordance 
with its rules as stated below, has retained the duplicate of this assignment. Los 
Angeles, Cal., September 21, 1918. C. E. D. Moore, Assistant Secretary. 

“Notice.—The rules of the insurer require that an assignment must be in writing, 
and that the insurer shall not be deemed to have knowledge of such assignment 
unless the original or a duplicate thereof shall be filed at the home office of the 
insurer, its receipt duly acknowledged and, if the terms of the policy so require, 
proper indorsement made thereon. The insurer will not assume or accept any re- 
sponsibility as to the validity of any assignment. The acknowledgment by an 





Life] Merchants’ Bank et al. v. Garrard 15 


assignor must be made before a notary public and certified by him under his official 
seal. When an assignment is executed by an officer on behalf of a corporation, the 
seal of the corporation should be attached, together with a certified copy of the 
by-laws of such corporation, or a certified copy of the minutes of the meeting of 
the board of directors, authorizing such officer so to act. Both original and duplicate 
of the assignment should be sent to the home office; one copy being retained by the 
iusurer, and the other returned.” 

The state superintendent of banks and the liquidating agent of the bank denmurred 
generally to said petition, on the ground that it set forth no cause of action against 
them or either of them. The bank likewise demurred. The court overruled each 
of the demurrers; and the defendants excepied. 

Hull & Barrett, of Augusta, for plaintiffs -in error. 

W. Inman Curry, of Augusta, for defendant in error. 

Hines, J. (after stating the facts as above). [1] Where a policy of insurance 
does not provide for a change of beneficiary, the general rule is that the policy and 
the money to become due under it vest immediately in the person named as the 
beneficiary, and that this interest, being vested, cannot be transferred to any other 
person without the consent of the named beneficiary. Perry v. Tweedy, 128 Ga. 402, 
57 S. E. 782, 119 Am. St. Rep. 393, 11 Ann. Cas. 46; Roberts v. Northwestern Nat. 
L. Ins. Co., 143 Ga. 7&0, 85 S. E. 1043; Farmers’ State Bank v. Kelley, 155 Ga. 733, 
118 S. E. 197; Central Bank v. Hume, 128 U. S. 195, 9 Sup. Ct. 41, 32 L. Ed. 370. 

[2, 6] Where a policy of life insurance provides that the insured may change 
the beneficiary, the general rule is-that the beneficiary has an interest in the policy 
divestible by the substitution of a new beneficiary by the insured. In such a case 
this right is often spoken of in the decisions of the courts as a vested right. Arnold 
v. Empire, etc., Ins. Co., 3 Ga. App. 685, 60 S. E. 470. Strictly speaking, the right 
of the beneficiary in a policy in which the insured reserves the right to change the 
beneficiary or to assign the policy is not a vested right. To be vested, in its accurate 
legal sense, a right must be complete and consummated, and one of which the per- 
son to whom it belongs cannot be divested without his consent. A divestible right 
is never, in a strict sense, a vested right. 

In Nally v. Nally, 74 Ga. 669, 58 Am. Rep. 458, this court held that, under a 
policy which provided “that the assured may, with the consent of the company, at 
any time assign it, or, before assignment, change the beneficiaries therein, or make 
any other change,” the right of the beneficiary was not absolute and irrevocable. 
In Ogletree v. Ogletree, 127 Ga. 232, 55 S. E. 954, this court said: 

“The contract may reserve to the insured the right to change the beneficiary 
at will; and, when this is done, the nominated beneficiary acquires no vested interest 
in the policy or its proceeds, and, until the death of the insured, has a mere expect- 
ancy. 

[3] Still under a policy which reserves to the insured the right to change the 
beneficiary, such right is one of contract, and the change of beneficiary can be accom- 
plished only in the manner pointed out in the policy. Roberts v. Northwestern, etc., 
Ins. Co., supra; Chance v. Simpkins, 146 Ga. 519, 91 S. E. 773. In these cases 
this court was dealing with changes of beneficaries under provisions in policies reserv- 
ing to the insured the right to change the beneficiaries, and was not considering the 
question of the change of a beneficiary by an assignment of the policy. So in this 
case, if the insured had desired or undertaken to change the beneficiary, under the 
provision in the policy authorizing him to make such change, he’ would have been 
required to pursue the method of such change stipulated in the policy. For good 
and sufficient reasons the insured may not desire to change the beneficiary, but at the 
same time he might which to assign the policy in order to enable him to borrow money 
thereon or as security for indebtedness due by him. He did assign the policy for the 
last-named purpose. 

[4] Under the policy the insured had the right to assign the same. Did the 
assignment by the insured, without a change of beneficiary by the mode provided in 
the policy, transfer to the assignee the rights and benefits under this policy, to the 
exclusion of the beneficiary named therein? This is the big and controlling question 
in this case. When the insured in this life policy, with the consent of the insurer, 
assigned the policy to the bank, the assignment purporting to convey all right, title, 
and interest of the insured, “together with all dividends, benefits, and advantages 
to be had or derived therefrom,” there was a change of beneficiary as well as if there 
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had been a substitution of the assignee for the beneficiary in that part of the policy 
in which the name of the beneficiary appeared. Such an assignment was, in effect, a 
substitution of a beneficiary. Mutual L. Ins. Co. v. Twyman, 122 Ky. 513, 92 S. W. 
335, 97 S. W. 391, 121 Am. St. Rep. 471; Crice v. Illinois Ins. Co., 122 Ky. 572, 
92 S. W. 560, 121 Am. St. Rep. 489; Mutual B. L. Ins. Co. v. Swett, 222 Fed. 200, 
137 C. C. A. 640, Ann. Cas. 1917B, 298; Martin v. Stubbings, 126 Ill. 387, 18 N. E. 
657, 9 Am. St. Rep. 620; Mente v. Townsend, 68 Ark. 391, 59 S. W. 41; Atlantic 
Mut. L. Ins. Co. v. Gannon, 179 Mass: 291, 60 N. E. 933; 14 R. C. L. 998, §171; 
Rattray v. Banks (Ga. App.) 121 S. E. 516; Farmers State Bank v. Kelley, supra. 

But counsel for the defendant in error with great zeal contends that the above 
ruling is not the true law of the case, and with much confidence cites in support of 
this contention the cases of Johnson v. New York L. Ins. Co., 56 Colo. 178, 138 Pac. 
414, L. R. A. 1916A, 868; Sullivan v. Maroney, 77 N. J. Eq. 565, 78 Atl. 150; 
Anderson v. National Bank, 90 N. J. Eq. 78, 105 Atl. 599; Deal v. Deal, 87 S. C. 395, 
69 S. E. 886, Ann. Cas. 1912B, 1142; Schoenholz v. New York Life Ins. Co., 234 
N. Y. 24, 136 N. E. 227; Muller v. Penn. Mut. L. Ins. Co., 62 Colo. 245, 161 Pac. 
148. These authorities tend to support this contention of counsel. The first of the 
above cases, involving a parol assignment of the policy, was a contest between 
volunteers claiming as beneficiaries, and the deciston was by a divided court. In 
the second case cited, the insured and the beneficiary had separate interests in the 
policy, the assignment was specifically “ot such right, title, and interest” as the insured 
had in the policy, and it does not appear that the insurer approved or acknowledged 
the assignment, and made proper indorsement thereof on the policy. The court of 
Appeals of New Jersey held that this assignment should be construed as giving 
to the assignee only the separate interest of the insured under the policy, and not as 
a substitution of the assignee as beneficiary. The assignment of the policy which 
we have under consideration is of much broader scope than that dealt with by the 
New Jersey court. Anderson v. National Bank, supra, clearly supports the con- 
tention of counsel. The provisions of the policy as to change of beneficiary and 
assignment, dealt with in that case, are the same as those under consideration in 
this case. In that case the assignment was on a form furnished by the insurer, the 
assignment was filed at the home office of the insurance company, and the bank 
advanced $8,800 to a corporation which the insured was operating, upon the assign- 
ment as security. That case is a pat authority for the position taken by counsel for 
the defendant in error. The reasoning in that case was that both the insured and 
the beneficiary had separate interests under the policy, that the assignment should be 
held to transfer only the interests of the insured in the policy, that an assignment of 
a policy and a change of beneficiary are not the same but different things, that an 
assignment is the transfer by one of his right or interest in property to anothér, 
that the power to change the beneficiary is the power to appoint, and that in 
consequence the assignment of the policy by the insured is not the exercise of the 
power to appoint. What is said of the case last discussed is applicable to the case 
of Douglass v. Equitable L. Assur. Soc., 150 La. 519, 90 South, 834, with the addi- 
tional remark that the decision was by a divided court. 

In Muller v. Penn Mut. L. Ins. Co., supra, the assignment was not filed with 
the insurer and was not accepted by him. In Schoenholz v. New York L. Ins. Co., 
supra, the assignment was not in writing, both the insured and the beneficiary had 
well defined interests under the policy, and the decision was by a divided court. In 
Deal v. Deal, supra, the assignee was a volunteer. Under the policy involved in 
that case, both the insured and the beneficiary had separate and distinct interests. 
Besides, the policy was not sent with the assignment to the company for its indorse- 
ment of such assignment on the policy. If this had been done, Judge Gary, who 
delivered the opinion in that case, said: 

“It might have been a request to have the change of beneficiary indorsed 
thereon.” 

We derive great benefit from the decisions of learned judges of the courts of 
last resort of other states, and gladly acknowledge our great indebtedness to them. 
But we should not blindly follow authorities. We should, as far as capable, subject 
them to the rule of reason. So doing, we cannot subscribe to the reasoning upon 
which the decisions in the cases referred to rest. We do not believe that the con- 
clusion reached by those courts is the true law on this subject. There is plausibility 
in the view that the mere assignment by the insured of his right, title, and interest 
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in a policy, when both he and the beneficiary have distinct interests thereunder, does 
not amount to a substitution of the beneficiary. A mere general assignment of a 
policy might not have the effect of changing the beneficiary. But under the assign- 
ment involved in this case, in which the insured not only assigned all his right, title, 
and interest in and to the policy, but likewise assigned “all dividends, benefits, and 
advantages to be had or derived therefrom,” and where such assignment was filed 
with the insurer at its home office, and its receipt duly acknowledged by the com- 
pany, and proper indorsement of that fact entered on the policy, this was in effect 
a substitution of the assignee for the original beneficiary, and not a mere assign- 
ment of the policy. 

The Supreme Court of Massachusetts, in dealing with this question in Atlantic 
Mut. L. Ins. Co. v. Gannon, supra, has well said: 

“The only question in the case is whether there was a change and substitution of 
beneficiary by the assured with the consent of the association. The answer to this 
question depends on whether we construe the quoted provision broadly and liberally, 
or narrowly and strictly. The assured made an assignment of the policy for a 
valuable consideration, to one who was her creditor for a large amount and her 
nearest relative. This assignment was made on a printed blank furnished for the 
purpose by the association. The correspondence between the representative of the 
assured and the secretary of the company shows very plainly that the change was 
consented to by the association. Was this a change of beneficiary and a substitution 
of a new one? The assignment purports to assign and convey all the right, title and 
interest of the assured in the policy, ‘and all benefit and advantage to be derived 
therefrom subject to all the conditions of the contract.’ The principal ‘benefit and 
advantage to be derived therefrom’ was the right to receive payment of the stipulated 
sum after the death of the assured. This constituted the assignee the beneficiary 
under the policy, and put her in the place of the original beneficiary. In view of the 
fact that the assured had absolute control of the policy and of all rights under it, 
provided she acted with the consent of the association, we think it better to hold, in 
accordance with the manifest intent of the parties that this assignment made with 
the company’s consent constituted a change of beneficiary as much as if there had 
been a formal substitution of the second beneficiary for the first, with a reference to 
the part of the policy in which the name of the beneficiary appeared.” 

This, we think, states the true law of the case. The insured paid the premiums 
on this policy. He reserved the right to change the beneficiary, and to assign the 
policy. He did assign it to the bank, and secured a sum of money equal to the face 
of the policy. By his assignment he, in effect, directed the insurer to pay the 
amount of the policy on his death to the bank, to re‘mburse it for the sum it had 
loaned to him. The insurer consented to the assignment. It was filed at its home 
office. The proper indorsement of the assignment was made on the policy. This 
was, in effect, a substitution of the assignee for the original beneficiary. The amount 
due on the policy should be paid to the bank, or so much thereof as is necessary to 
discharge its debt. The balance, if any, should go to the original beneficiary. 

We have been asked to review and reverse the case of Farmers’ State Bank 
v. Kelley, supra. We believe that case is correct, and we decline to review and 
reverse it. 

[5] The petition in this case failed to set out a cause of action, and the judge erred 
in overruling the demurrer. 

Judgment reversed. 

All the Justices concur, except Russell, C. J., dissenting. 


POWELL v. MUTUAL LIFE INS. CO. OF NEW YORK (Four cases). (Nos. 
15640-15643.) 
(Supreme Court of Illinois. June 17, 1924. Rehearing Denied Oct. 9, 1924.) 
144 Northeastern Reporter 825. 
2. INSURANCE—INCONTESTABLE CLAUSE REQUIRES AFFIRMATIVE 

ACTION BY INSURER. 

Incontestable clause is agreement that, after certain period, insurer is estopped 
to contest policy or set up any defense, except such as may be reserved therein, or is 
allowed on ground of public policy, but does not waive all defenses or condone 
fraud, and in case of breach of warranty insurer must assert its claim within named 
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period, either by affirmative action or by defense to suit brought on policy by bene- 

ficiary within the time limited. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. INSURANCE—TIMELY NOTICE OF RESCISSION OF INCONTESTABLE 
POLICY DOES NOT SAVE ITS RIGHTS WITHOUT FURTHER 
ACTION. 

Notice by insurer to insured of rescission for fraud of a policy with the incon- 
testable clause required by Laws 1921, p. 482, given within the time limited in such 
clause, settles nothing, but merely raises issue of fact, and is not a contest within 
the meaning of the clause, and whether policy is still good or is canceled depends 
on decision of that issue, which can be settled only by stipulation, admission, or 
arenes, and by proof, before legal body competent to find fact. 

(For other cases, see Insurance, Dec. Dig... § 400.) 

5. INSURANCE—EQUITY HAS JURISDICTION TO ANNUL POLICY AT 
INSTANCE OF INSURER 
A court of equity has jurisdiction to annual policy of life insurance at instance 

of insurer. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

6. INSURANCE—FILING PLEA BY INSURER WITHIN INCONTESTABLE 
PERIOD STOPS RUNNING OF LIMITATION. 

Where insurer has filed plea within two years, filing thereof stops running of 
that period, and, where not voluntarily withdrawn, such defense is available in later 
suit on policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Farmer, J., dissenting. 

Error to Appellate Court, Fourth District, on Appeals from Circuit Court, 
Randolph County; John F. Gillham, Judge. 

Two separate actions by Le Roy D. Powell and two separate actions by Bessie 
A. Powell against the Mutual Life Insurance Company of New York. Judgments 
for plaintiffs were affirmed on appeal to the Appellate Court (229 Ill. App. 59), and 
defendant brings certiorari. Appeals consolidated. Affirmed. 

Winston, Strawn & Shaw, of Chicago, and Charles E. Feirich, of Carbondale 
(Silas H. Strawn, John D. Black, and James H. Cartwright, Jr., all of Chicago, of 
counsel), for plaintiff in error. 

. Clay Horner, of Chester, for defendants in error. 

Stone, J. The plaintiff in error issued to Alfred E. Powell four life insurance 
policies: One for $3,000, dated April 28, 1919; one for $3,000, dated May 13, 1919; 
one for $5,000 and one for $4,000, each dated October 27, 1919. Bessie A. Powell 
was named beneficiary in the first two meritioned, and Le Roy D. Powell in the other 
two. These policies each contained this clause: “This policy shall be incontestable 
after two years from its date of issue except for non-payment of premiums.” The 
insured died October 26, 1921. Suit was started on these four policies on February 
21, 1922. The declarations aver that on the 3d day of December, 1921, the plaintiffs 
gave to the defendant notice of the death of Powell, and submitted proofs thereof. 
To each of the declarations the defendant filed three special pleas, averring false 
and fraudulent answers in the applications of the insured, and that the same were 
known by him to be false and fraudulent, and that the defendant, relying upon 
the truth of the answers, issued the policies; that afterwards, on December 2, 1920, 
the defendant discovered that the answers were false and fraudulent, and immediately 
served notice in writing on the insured and on the beneficiaries named in the policies 
that it had canceled the same on the ground of the false and fraudulent statements, 
and that it at that time tendered back to the insured all the premiums paid by him, with 
interest thereon. The plaintiffs (defendants in error here) demurred to these snecial 
pleas, and the court sustained their demurrers. Plaintiff in error elected to stand 
by its pleas, and judgment was rendered for the plaintiff in each of the four cases. 
These judgments were affirmed on appeal to the Appellate Court, and the causes 
come here by certiorari. The causes are consolidated for hearing and determination 
in this court, as they involve the same questions. 

[1] Plaintiff in error’s contention is that, when it rescinded the policies for 
fraud within the two years referred to in the incontestable clause, it contested the 
same within the meaning of that clause, and that it is therefore entitled to make that 
defense against payment of the policies, Defendants in error, on the other hand, 
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contend that the incontestable clause requires that the plaintiff in error shall within 
two years from the date of the policy contest the same by an action or defense in 
court, and that. since this was not done, the attempted rescission was of no avail. It 
is undisputed that a contract may be rescinded and terminated for fraud upon notice 
thereof to the offending party and the tender back of any consideration or benefits 
received. Doane v. Lockwood, 115 Ill. 490, 4 N. E. 500; New York Brokerage 
Co. v. Wharton, 143 Towa, 61, 119 N. W. 969; Ludington v. Patton, 111 Wis. 208, 
86 N. W. 571; New York Life Ins. Co. v. Adams, 151 Ark. 123, 235 S. W. 412; 
Defiel v. Rosenberg, 144 Minn. 166, 174 N. W. 838. 

The question in this case is whether notice of rescission and tender back of 
nremiums paid const:tutes a contest within the meaning of the incontestable clause. 
Defendants in error, however, contend that, as to an insurance policy containing the 
incontestable clause herein set out, it is necessary. in order to terminate the policy, 
that the same be contested within two vears, and that a contest means a court pro- 
ceeding. In support of this contention defendants in error rely upon Ramsey v. 
Old Colony Life Ins. Co., 297 Ill. 592, 131 N. E. 1C8. Plaintiff in error replies to 
this position, first, that the Ramsey Case can be distinguished from this case; and, 
second, if it cannot, this court should not adhere to the rule there announced, for 
the reason that it is wrong, and for the further reason that what was said in the 
opinion in that case was not necessary to the decision. 

[2] Clauses in life insurance policies known as “incontestable clauses” are in 
general use, and in this state (Laws of 1921, p. 482) and in other states are now 
required by statute. In the earlier development of insurance contracts it not infre- 
quently occurred that, after the insured had paid premiums for a large number of 
years, the beneficiaries under the policy found, after the maturity thereof by the 
death of the insured, that they were facing a 'awsuit in order to recover the insurance; 
that in certain answers in the application it was said by the insurer the insured had 
made statements which were not true, and the beneficiaries were not entitled to 
recover on the policy. It is needless to call attention to the fact that this situation 
gave rise to a widespread suspicion in the minds of the public that an insurance con- 
tract was designed largely for the benefit of the company., Recognizing this fact, 
and seeing the effect of it on the insurance business, numerous insurance companies 
inserted in their policies what is now known as an incontestable clause. Some early 
policies contained a clause to the effect that they were incontestable from date. 
Such a clause has been generally held in this country to be void as to the defense of 
fraud. The incontestab'e clause now in general use is to the effect that the policy 
shall be incontestable after a certain period, as one or two years, except for defenses 
recited therein. Such a clause is generally upheld as Valid, because it gives to the 
insurer a reasonable time in wh‘ch to discover fraud, if there be such. in the securing 
of the insurance contract. Wright v. Mutual Benefit Life Ass’n, 118 N. Y. 237, 23 
N. E. 186, 6 L. R. A. 731, 16 Am. St. Rep. 749; Massachusetts Benefit Life Ass’n 
v. Robinson, 104 Ga. 256, 30 S. E. 918. 42 L. R. A 261; Clement v. New York Life 
Ins. Co., 101 Tenn. 22, 46 S. W. 561, 42 L. R. A. 247, 70 Am. St. Rep. 650; Bates v. 
United Life Ins. Ass’n, 68 Hun, 144, 22 N. Y. Supp. 626; Murray v. State Mutual 
Life Assurance Co., 22 R. I. 524, 48 Atl. 800, 53 L. R. A. 742. This clause amounts 
to an agreement between the insurer and the insured that after the expiration of 
such period the company shall be estopped from contesting the policy or setting up 
any defense, except such as may be reserved therein or such as is allowed on the 
ground of public policy. The stipulation does not waive all defenses and does not 
condone fraud, but recognizes fraud and all other defenses, and constitutes a short 
statute of limitations in favor of the insured, the purpose of which is to fix a limited 
time in which the insurer must ascertain the truth of the representations made, and, 
in case of a breach of warranty, the insurer must, under this clause, assert its claim 
within the two-year period, either by affirmative action or by defense to a suit 
brought on the policy by the beneficiary within two years. Monahan v. Metropolitan 
Life Ins. Co., 283 Ill. 136, 119 N. E. 68, L. R. A. 1918 D, 1196; Weil v. Federal Life 
Ins. Co., 264 Ill. 425, 106 N. E. 246, Ann. Cas. 1915D, 974; Flanigan v. Federal 
Life Ins. Co., 231 Ill. 399, 83 N. E. 178; Royal Circle v. Achterrath, 204 Ill. 549, 68 
N. E. 492, 63 L. R. A. 452, 98 Am. St. Rep. 224. 

In Ramsey v. Old Colony Life Ins. Co., supra, the policy was issued September 
7, 1916, and was incontestable, except for non-payment of premiums, after one 
year from its date of issue. The insured died April 13, 1917. No administrator 
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of his estate was appointed until July 19, 1918, and suit was begun on the policy 
November 7, 1918. The plea alleged that, as soon as the insurer learned of the 
fraud, it did, on August 1, 1918, tender back the premiums and interest, which were, 
however, refused. This tender was repeated by the plea. This court in that case 
held that the rights of the parties were not fixed by death of the insured, but the 
policy was contestable only unil the period had run. It was also held that during 
the time following the death of the insured and until an administrator wts appointed, 
against whom suit to cancel the policy could be brought, the running of the incon- 
testable period would be tolled, but that the effect of the clause was to create a 
short statute of limitations in favor of the insured, within which limited period the 
msurer must, if ever, test the validity of the policy. This rule has also been announced 
in Wright v. Mutual Benefit Life Ass’n, supra; Massachusetts Benefit Life Ass’n 
v. Robinson, supra; Clement v. New York Life Ins. Co., supra; American Trust Co. 
v. Life Ins. Co. of Virginia, 173 N. C. 558, 92 S. E. 706; Murray v. State Mutual 
Life Assurance Co., supra; Mutual Life Ins. Co. v. Buford, 61 Okl. 158, 160 Pac. 
928; and Metropolitan Life Ins. Co. v. Peeler (Okl. Sup.) 176 Pac. 939, 6 A. L. R. 
441. It was in the Ramsey Case held by this court that under the plain construction 
of this clause such contest can be made only by proceedings in court to which the 
insurer and the insured, or his representatives or beneficiaries, are parties. 

Plaintiff in error contends that the affirmative action required by the rule gener- 
ally adopted in this country has been met by its notice of recission and tender back 
of premiums paid. The construction of the terms, “take affirmative action” and 
‘test the validity of the policy,” however, has been made clear, not only in the Ramsey 
Case, decided by this court, but likewise in the decisions of other courts. In 
Wright v. Mutual Benefit Life Ass’n, supra, it was held that the insurer might 
annul the contract on the ground of fraud, provided an action was brought within 
the period, and that, since in that case, “no action was brought by the defendant 
within one year from the date of the policy to have the contract of insurance can- 
celed or rescinded,” the policy was in force and the insurer was precluded from 
relying on the defenses there set up. That case is frequently cited and is well-con- 
sidered. In Mutual Life Ins. Co. v. Buford, supra, it was held that “every defense 
to a policy of insurance embraced within the terms of the ‘incontestable clause’ is 
completely lost to the insurer, if it fails to make the defense or take affirmative 
action within the time limited by the policy.” So in Ebner v. Ohio State Life Ins. 
Co.>69 Ind. App. 32, 121 N. E. 315, it is said that, if the insurer “desires to con- 
test the policy, appropriate steps to that end, either by a defense to an action 
brought on the policy in case of the death of the insured, or by proper affirmative 
action, must be taken within the year.” To the same effect is Plotner v. Northwestern 
National Life Ins. Co. 48 N. D. 295, 183, N. W. 1000. In Clement v. New York 
Life Ins. Co., supra, the Tennessee court used the following language: 

“The effect of the provision is to prevent the insurer from interposing as a 
defense the falsity of the representations of the insured, which is a fraud. But it 
does not prevent abandonment, rescission, and cancellation of the contract for such 
fraud, provided the action for that purpose is brought within a year.” 

In Indiana National Life Ins. Co. v. McGinnis, 180 Ind. 9, 101 N. E. 289, 45 
L. R. A. (N. S.) 192, it was held that such a clause is a short statute of limitations, 
in which the insurer must, if ever, test the validity of the policy. 

In the following cases the holding of the courts in effect supports the above rule: 
Hardy v. Phoenix Mutual Life Ins. Co., 180 N. C. 180, 104 S. E. 166; Reliance Life 
Ins. Co. v. Thayer, 84 Okla. 238, 203 Pac. 190; Mutual Life Ins. Co. v. Lovejoy, 201 
Ala. 337, 78 South. 299, L. R. A. 1918D, 860; Humpston v. State Mutual Life 
Assurance Co. (Tenn.) 256 S. W. 438; Jefferson Standard Life Ins. Co. v. Mc- 
Intyre (C. C. A.) 294 Fed. 887; Jefferson Standard Life Ins. Co. v. Keeton (C. C. A.) 
292 Fed. 55; Northwestern Mutual Life Ins. Co. v. Pickering (C. C. A.) 293 Fed. 
496; Trust Co. v. Insurance Co., 173 N. C. 558, 92 S. E. 706; Mutual Life Ins. Co. 
v. Wiegmann (Mo. App.) 256 S. W. 505. These cases hold, in éffect, that an 


, unaccepted offer for rescission or an attempt to rescind within the period named in 


the incontestable clause is insufficient, and that it is necessary that the insurer 
during such period rescind by affirmative action before a proper tribunal or by defense 


| to a suit brought on the policy. 


It will be seen from an examination of the authorities cited, that by the great 
weight of authority in this country, to contest a policy for fraud it is essential that 
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the insurer proceed, by way of defense, to a suit brought upon the policy or by 
independent action to cancel the same, and that notice of rescission, with tendering 
back premiums and interest, is not a contest within the meaning of the clause. Nor 
is this an unreasonable or unjust rule. An insurance contract differs from con- 
tracts of other kinds, in that the time of performance by the insurer is uncertain, 
while it is necessary for the insured to continue in the performance of his obliga- 
tions throughout the uncertain period of his life. It is therefore highly desirable; 
from the standpoint of both the insurer and the insured, if the question of fraud be 
raised by the insurer, that it be settled within a reasonable time. An attempt at 
rescission raises an issue of fact, and all consideration tends to the conclusion that 
it should within a reasonable time be settled. The notice of rescission served by 
the insurer demonstrates that it wishes to terminate all transactions with the insured. 
lt can, therefore, be but desirable to it that questions arising out of the notice of 
rescission should not await an indefinite number of years for adjustment. It is 
certainly to the best interest of the insured that an early settlement of the issue of 
tact be had for at least two reasons: First, afer notice of resicission the insured 
to all practical purposes stands in a position similar to one whose application for 
insurance has been rejected, and it is well known that as practical matter he encounters 
difficulty in securing another policy; second, he must, because of this unsettled issue, 
continue throughout his life to tender premiums, and in all things offer to do and 
perform his part of the contract, but with the feeling that after his death his loved 
ones have but acquired a lawsuit. 

{[3, 4] Mere notice of rescission for fraud settles nothing. Actual rescission is 
permitted for fraud without the consent of the other party to a contract where such 
fraud is shown, but the right to rescind does not exist unless such fraud is proven. 
Charging fraud and serving notice of rescission cannot, of itself, be a rescission for 
fraud. It still remains to be proven whether or not fraud in facts exists. By 
notice of rescission for fraud the insurer raises an issue of fact and whether the 
policy is still good or is canceled depends upon the decision of that issue. The 
law recognizes but two ways of settling issues of fact. They are by stipulation, 
admission, or agreement, and by proof adduced before a legal body competent to 
find the fact. The nature of the contract requires that an issue of this character 
be summarily settled and that it be not permitted to pend throughout the life of the 
insured. 

[5] A court of equity has jurisdiction to annul a policy of life insurance at 
the instance of the insurer. Jefferson Standard Life Ins. Co. v. McIntyre, supra; 
Mutual Life Ins. Co. v. Wiegmann, supra. It seems clear that if the insurer would 
contest the validity of the policy where rescission is not agreed to by the insured it 
should do so in the only way that is recognized in law; 4. ¢., by a proceeding in 
which proof may be adduced and a finding had in the manner recognized in law as 
competent to make a binding determination of the issue. Nor is there in this any 
hardship. The contract is usually solicited by the insurer. It is always written by 
it. It has at its command more or less extensive means of determining whether 
the representations made by the insured are true or false, and it is by the contract 
given two years in which to find out the fraud, if any exists, and, where it raises 
within that time an issue of fraud, it is but just that it be required to institute the 
necessary proceedings to settle that issue. 

{6] But it 1s argued that in case of death and suit on the policy started within 
two years, where the insurer has filed pleas within the two years, the beneficiary may 
dismiss his case and bring another after the two-year period has expired, when the 
insured cannot plead his defense of fraud. This cannot be. Filing such pleas within 
the two years stops the running of that period, and, where not voluntarily withdrawn, 
renders available in a later suit on the policy the defense set out in such plea. The 
insurer has by such pleas complied with the “incontestable” clause, and it will avail 
the beneficiary nothing to dismiss his suit. So, where the insurer has filed its bill 
to cancel after the death of the insured, and the beneficiary later, within or after 
the two-year period, files his suit at law on the policy, the insurer has preserved its 
right under this clause. 

In Jefferson Standard Life Ins. Co. v. Keeton, supra, the insured, under a policy 
incontestable after one year, died during the year. The insurer filed a bill in equity 
for cancellation of the policy on the ground of fraud. Later, though still within the 
year, the beneficiary commenced an action at law in the state court, which was 
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removed, on motion, to the federal court, in which the bill in equity was filed. It 
was there argued that the constitutional right of the beneficiary entitled him to have 
the issue of fact tried before a jury, and that therefore the equity case should be 
discontinued. However, the court held, first, that the insurer had a right to file 
its bill for the cancellation of the policy; that when the bill was filed it had no 
adequate remedy at law, for, unless it filed its bill, the insured could have waited 
until the lapse of the period of limitation, and thus prevented the insurer from making 
a defense. It was also held that, the court having taken jurisdiction in equity, it 
was its duty first to hear the suit in equity, which was first instituted, and determine 
the issues of fraud in that suit; that a court of equity having taken jurisdiction can- 
not be deprived of it by the acts of the defendant in starting a counter action at law 
or conditions which came into existence after the commencement of the action, 
where jurisdiction existed upon facts as they were when the suit was instituted— 
citing Rusch vy. Jones, 184 U. S. 598, 22 Sup. Ct. 511, 46 L. Ed. 707, and Camp v. 
Boyd, 222.1 S$, 530, 33 Sup. Ct. 785, 57 L. Ed. 1317. 

By filing its bill the insurer takes the affirmative action required within the 
time limitation, and whether the issue of fact as to fraud be settled in a proceeding 
under its bill in equity or in the suit at law, it has, so long as it does not voluntarily 
withdraw its bill, protected its rights, and has not, therefore, done a useless thing. 

The plaintiff in error not having contested the policies in the manner required 
under the rule stated, the trial court did not err in sustaining the demurrers of 
defendants in error to the pleas filed, and the Appellate Court did not err in affirming 
such action. 

The judgments of the circuit and the Appellate Courts are therefore affirmed. 

Judgments affirmed. 

Farmer, J., dissents. 

Carter, C. J., took no part in the decision of this case. 


WADDELL v. NEW ENGLAND MUT. LIFE INS. CO. OF BOSTON, MASS. 
(No. 11866.) 


(Appellate Court of Indiana, Division No. 2. Oct. 8, 1924.) 
144 Northeastern Reporter 852 

1. INSURANCE—NATURE, VALIDITY, AND INTERPRETATION OF 
POLICY GOVERNED BY LAW OF STATE IN WHICH DELIVERED 
AND FIRST PREMIUM PAID. 

Nature, validity, and interpretation of policy, not effective until delivery to insured 
and payment of first premium, is governed by law of state wherein policy was 
delivered and first premium paid. 

(For other cases, see Insurance, Dec. Dig. §§ 125[2], 147[2].) 

2. INSURANCE—TERMS OF POLICY CONTAINING SUBSTANTIAL 
PROVISIONS OF STATUTES AS TO EXTENDED INSURANCE DE- 
TERMINE PARTIES’ RIGHTS. 

Provisions of Burns’ Ann. St. 1914, § 4622a, cl. 10, and Gen. Laws Mass. c. 175, 
§ 144, as to extended term insurance, being intended for protection of policyholders, 
terms of policy, containing substantial provisions, and at least as favorable to 
insured as such statutes, will determine parties’ rights, whether policy is Massachus- 
etts or Indiana contract. 

(For other cases, see Insurance, Dec. Dig. § 351.) 

3. INSURANCE—DEDUCTION OF EXISTING INDEBTEDNESS TO IN- 
SURER FROM CASH VALUE IN COMPUTING TERM OF EXTENDED 
INSURANCE HELD NOT AUTHORIZED. 

Burns’ Ann. St. 1914, § 4622a, cl. 10, providing for reduction of amount or term 
of extended insurance in raito of any unpaid premium note or other existing indebted- 
ness, to net value of such extended insurance, does not authorize deduction of existing 
indebtedness from cash value in computing term of extension under policy entitling 
insured to extended insurance for face amount “less any indebtedness hereon or 
secured hereby.” 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal from Circuit Court, Morgan, County; A. M. Bain, Judge. 

Action by Maud Waddell against the New England Mutual Life Insurance 
Company of Boston, Mass. Judgment for defendant, and plaintiff appeals. Reversed. 
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A. W. Fenstermacher and W. B. Waddell, both of Indianapolis, for appellant. 

Chas. Martindale, of Indianapolis, for appellee. 

Nicuoras, P. J. Action by appellant against appellee upon an insurance policy. 
The complaint was in six paragraphs, to each of which appellee answered in two 
paragraphs—the first a general denial, and the second an affirmative answer to which 
appellant filed a demurrer which was overruled. There was a trial by the court 
which resulted in a finding and judgment in favor of appellee. Appellant’s motion 
for a new trial was overruled. This ruling and the action of the court in overruling 
the several demurrers to the said second paragraph of answer are assigned as error. 

The facts averred and in evidence, and which are undisputed, so far as we 
need to consider them, are in substance that one Courtney of Boswell, Ind., by his 
application was insured under a policy of insurance dated November 10, 1913, 
whereby, in consideration of the payment in advance of $336.50 and of the payment 
of a like sum on or before the 10th day of November in each year thereafter during 
the life of said Courtney, appellee agreed to pay, upon proper proof of the death of 
the insured $5,000 to his daughter, appellant herein, less any indebtedness to the 
company on account of or secured by the policy. The insured paid the first and 
second annual premiums but in November, 1915, when the third annual premium 
became due, in payment of that premium he applied the amount to which he was 
entitled as distribution (dividend) under said policy, paid a portion of the premium 
in cash, and for the remainder of the premium executed and delivered to appellee 
three promissory notes all dated November 10, 1915, each note being for $84, all 
aggregating $252, said three notes being due respectively in three, six, and nine 
months after date, with interest at 6 per cent. per annum. He paid the first two 
of said notes due in three and six months after date, but he did not pay and never 
has paid the third of said notes. When the next annual premium, due November 10, 
1916, became due, he defaulted in the payment of said premium, and paid no further 
premiums upon said policy. On November 10, 1916, there was due the insured 
under said policy the sum of $58.75 as his share of the apportionment of the surplus 
of the company distributable to said policy. From the reserve on the policy Novem- 
ber 10, 1916, the company deducted the indebtedness evidenced by said premium 
note for $84 and the interest thereon, $5.04, aggregating $89.04, and added thereto 
the said amount due the insured as his share of the apportionment of the surplus, 
being said $58.75, the net cash value of the policy so found by appellee being $450.46, 
which sum appellee applied to the purchase of $5,000 of extended term insurance for 
a period of three years and fifty-two days. 

Appellee paid to the insured during his lifetime the share of the surplus dis- 
tributable to said policy in the years 1917, 1918, and 1919, and he died on March 3, 
1920; the policy having expired by appellee’s method of adjustment on January 8, 
1920. It is stated by appellee and conceded by appellant that— 

“The whole issue in this case is whether the company (appellee) had the right 
in calculating the cash value of the policy on November 10, 1916, to be applied as 
a net single premium to the purchase of extended insurance, from the anniversary 
date last passed for its face amount, including any additions and less any indebted- 
ness hereon or secured hereby for such time as the then cash value together, with 
any accumulated surplus held at interest will purchase as a net single premium, to 
deduct the premium note of $84.” 

If appellee had such right the several demurrers and the motion for a new trial 
were properly overruled; otherwise they should have been sustained. The court 
held that the company had such right, and it was proper to make such deduction of 
said note in calculating the cash value, so to be applied as a net single premium to 
the purchase of extended insurance. 

It is provided in the policy with reference to non-forfeiture that after three full 
annual premiums have been paid the holder of the policy is entitled to three options. 
The first is to take the cash value; the second is to take paid-up insurance; the 
third is to take extended insurance. In this case, the insured having in his applica- 
tion elected in case of default to take the third option of extended insurance, we 
have only to consider the contract in relation to this provision which, so far as 
here involved, is as follows: 

“Third. Extended Insurance.—To have the policy continued as extended insur- 
ance from the anniversary date last past, for its face amount, including any addi- 
tions, and less any indebtedness hereon or secured hereby, for such time as the then 
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cash value, together with any accumulated surplus held at interest, will purchase 
as a net single premium, but without the right to loans. Such extended insurance 
shall have a cash surrender value and shall participate in the annual distribution 
of surplus, the share apportioned thereto to be payable in cash.” 

Section 144 of chapter 175, of the General Laws of Massachusetts, makes pro- 
vision for a third option as follows: 

“(c) Have the policy continued in force as extended term insurance from the 
anniversary date last passed for its face amount, including any outstanding dividend 
additions and less any indebtedness thereon or secured thereby, but without the right 
to loans.” 

And in Indiana (section 4622a, Burns’ R. S. 1914), such an option is provided 
for in the following language: 

“(10) That in the event of the default of premium payment after premiums 
have been paid for not less than three years, the insured shall be entitled to the 
extended insurance shown in the table of values and options for the end of the last 
year for which full annual premiums shall have been paid; Provided, that any 
unpaid note given for premium and any existing indebtedness to the company on 
account of or secured by the policy shall reduce the amount or term of such extended 
insurance in the ratio of such indebtedness to the net value of such extended insur- 
ance,’ 

[1] Appellee contends that the insurance policy is a Massachusetts contract and 
as such controlled by the statute of that state. While we do not deem it important 
to determine this question in reaching a decision in this case, we are not in harmony 
with the contention. It appears by averment and proof that the policy was delivered 
to the insured in Indiana, at which time the first premium was paid, and that the 
policy was not to be effective unil such delivery and payment, when the insured was 
in good health. The rule that governs under such circumstances is thus stated in 
25 Cyc. at page 747: 

“The general rule is that the contract of insurance is governed by the laws of 
the state where it is executed and delivered and becomes a binding contract so far 
is such laws relate to the nature, validity, and interpretation of the contract.” 

[2] Numerous authorities are cited to sustain the rule. There is no provision 
m the policy that excepts it from the general rule. But the Indiana statute, as 
well as the Massachusetts statute, was enacted to protect the insuring public and 
the provisions of the policy in suit being at least as favorable to the insured, and 
to appellant, as the statute, and containing the substantial provisions thereof, its terms 
will determine the rights ‘of the parties. As was held in tna Life Insurance Co. 
v. Hardison, 199 Mass. 181, 85 N. E. 407, such provisions of the statute are intended 
for the protection of the policy holders, and if the policy contains them in substance, 
their form may be varied and additional provisions inserted beneficial to the insured, 
poner the stautory requirements are satisfied and left undiminished by that which 
is added. 

[3] Appellee calls our attention to one of the provisions of clause 10 of sec- 
tion 4622a, Burns’ R. S. 1914, which provides: 

“That any unpaid note given for premium and any existing inbedtedness to 
the company on account of or secured by the policy shall reduce the amount or term 
of such extended insurance in the ratio of such indebtedness to the net value of 
such extended insurance.” 

Appellee urges that under this provision any existing indebtedness shall reduce 
the term of the extended insurance, and, acting on such interpretation, has reached 
the result above set out, and thereby caused the policy to expire before the death 
of the insured. But it must be observed that the provision is in the alternative. 
The existing indebtedness shall reduce the amount or term of the extended insurance. 
An examination of the provisions of the policy as to extended insurance, above set 
out, discloses that the insured was entitled to extended insurance for the face 
amount of the policy, including any additions, and “less any indebtedness hereon or 
secured hereby.” (Our italics.) There is, then, an express provision for the reduc- 
tion of the face amount of the policy by the amount of the indebtedness, and there 
is no provision whatever for deducting the existing indebtedness from the cash 
value in computing the term. It is significant that the first and second options pro- 
vide for deducting from the cash value of the policy any indebtedness while the 
third option the one here involved does not so provide. Indeed, it should not so 
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provide, for in that event appellee would be receiving a double credit for the indebted- 
ness—one from the face amount of the policy, in determining the amount of extended 
insurance, and the other from the cash value in determining the term of extension. 
This would manifestly be unfair. Holding, as we do, that the court in determining 
the term of extended insurance erred in deducting the indebtedness, being the 
amount of the note and interest from the cash value of the policy, there was error 
in overruling the respective demurrers and the motion for a new trial. 
The judgment is reversed. 


CROTEAU v. LUNN & SWEET EMPLOYEES’ ASS’N. (Two cases.) 
(Supreme Judicial Court of Maine. Oct. 14, 1924.) 
126 Atlantic Reporter 284. 

1. INSURANCE—BY-LAW DENYING BENEFITS FOR SICKNESS OR IN- 
JURIES CAUSED BY INTEMPERANCE OR. IMMORALITY OF 
“CLAIMANT” HELD APPLICABLE TO DEATH BENEFITS. 

By-laws of benefit association providing, “No benefits shall be paid for sickness 
or injury caused by intemperance or immoral act * * * of the claimant, * * * or the 
after effects of any of these causes,” held applicable to death benefits; “claimant” 
being construed as meaning “member” or “deceased” in such case. 

(For other cases, see Insurance, Dec. ‘Dig. § 748.) 

. INSURANCE—INTEMPERANCE HELD NOT “IMMORAL ACT” WITH- 
IN BY-LAW DENYING BENEFITS FOR SICKNESS OR INJURY 
CAUSED BY EITHER. 

“Immoral act,” in benefit association by-law denying benefits for sickness or 
injury, “caused by intemperance or immoral act * * * of the claimant,” or after effects 
of such causes, held not to include intemperance or after effects thereof. 

(For other cases, see Insurance, Dec. Dig. ) 

3. INSURANCE—RECOVERY OF DEATH BENEFITS HELD NOT PRE- 
CLUDED BY INTOXICATION OF OCCUPANTS OF AUTOMOBILE IN 
WHICH INSURED WAS RIDING. 

Recovery of death benefit held not precluded under by-law denying benefits for 
sickness or injury caused by intemperance, or after effects of such cause, by mere 
evidence that occupants of car wherein insured was riding when killed were intoxi- 
cated; no causal connection being shown between intoxication and accident. 

(For other cases, see Insurance, Dec. Dig. § 748.) 

Report from Supreme Judicial Court, Androscoggin County, at Law. 

Action by Tancrede G. Croteau against the Lunn & Sweet Employees’ Associa- 
tion, and action by Alma Croteau against same defendant. Judgment for plaintiffs. 

Argued before Cornish, C. J., and Philbrook, Dunn, Morrill, Wilson, and Deasy, JJ. 
Clifford & Clifford, of Lewiston, for plaintiffs. 

George C. Wing, of Auburn, for defendants. 

Morritt, J. Action by the parents and legal heirs of one Camille Croteau to 
recover a death benefit payable upon the death of their son. Camille Croteau died 
May 20, 1923. It is conceded that he was a member in good standing of the defend- 
ant association until the day of his death; that he died unmarried, without designating 
a beneficiary; and that the plaintiffs are his legal heirs, and have given all notices 
required prior to bringing action. 

The defense relies solely upon the following provision constituting section 14 
of article VII of the by-laws, entitled “Mutual Aid Department” : 

“No benefits shall be paid for sickness or injury caused by intemperance or 
immoral act on the part of the claimant, or for injuries caused by deliberate self- 
infliction, or the after effects of any of these causes.” 

The facts, as agreed upon, are as follows: 

“On the 19th day of May, 1923, young Croteau, in company with several other 
young men, started in an automobile for what might be termed a ‘joy ride.’ They 
started drinking at 5:30 of the clock in the afternoon in Lewiston. They drove 
to Lisbon Falls and remained there for four or five hours at a wedding party, where 
more or less intoxicating liquor was consumed by all of them. It is admitted that 
while under the influence of intoxicating liquor, they drove to Augusta, Me., starting 
from Lewiston about 12 o’clock at night on May 19th, and on their return from 
Augusta, early in the morning of May 20th, at some place in Kennebec County, 
the automobile in which they were riding went over an embankment, and as a 





Insurance Law Journal, Vol. 64. [Jan., 1925 


result of this accident Croteau was killed and other members of the party were 
more or less injured. It is admitted that Croteau was not driving the automobile, 
but that one of the party, while under the influence of intoxicating liquor, was driving 
the automobile at the time of the accident.” 

Thus have the parties stated the facts—presumably all the facts known to them— 
relating to the manner of Croteau’s death. Two questions are presented. 

[1] First. Does section 14, above quoted, apply to death benefits? Upon con- 
sideration of the whole article, it is apparent that we must so hold, notwithstanding 
the phrase “caused by intemperance or immoral act on the part of the claimant.” 
Three classes of benefits are provided for, arising from sickness, temporary injury, 
and death. Death may occur either from injury or sickness. A fair construction of 
the word “injury,” as used in the section in question, includes both an injury resulting 
in temporary disability, and an injury resulting in death. It certainly could not have 
been the intention to bar benefits for injuries caused by intemperance or immoral 
act resulting in temporary disability, and yet to pay benefits for injuries so caused 
resulting in death. The word “claimant” is not apt and cannot be regarded as con- 
trolling; it must be construed as meaning “member” or “deceased,” when death 
benefits are to be considered. Section 9 of the same article makes this construction 
clear. It reads: 

“No benefits for sickness, accident or death will be paid by this association unless 
the claimant has been'a member of the association for at least one month.” 

[2] Second. Do the facts show that young Croteau’s death was caused by 
intemperance or immoral act on his part, or the after effects of any of these causes? 

Conceding that the case does not show that the death of Croteau was caused by 
his own intemperance, counsel for defendant argues that the word “immoral” is not 
used in the narrow sense of “licentious,” but in its broader meaning as defined by 
lexicographers; thus in Webster’s New International Dictionary: “Inconsistent with 
rectitude, purity or good morals; contrary to conscience or the moral law; wicked; 
unjust; vicious.” And in the New Standard Dictionary: “Inconsistent with moral 
rectitude; violating the moral or divine law; morally wrong; hostile to the welfare 
of the general public.” And that the participation of Croteau in the drunken spree 
was an immoral act. 

The answer to this line of argument is twofold. Careful consideration of sec- 
tion 14 leads to the conclusion that the section speaks of two causes occasioning 
sickness and injury, intemperance and immoral act, each distinct from and exclusive 
of the other. Therefore whatever construction may be put on the latter phrase, it 
does not include intemperance, or the after effects of it; the language is not, “or 
other immoral act.” 

[3] Further, the case does not show that the accident to the car was due to the 
intoxication of the occupants; the road may have been wet and slippery; the car 
may have been crowded off the road by a passing car; the driver, although under 
the influence of intoxicating liquor, may have exercised due care beyond criticism. 
No casual connection whatever is shown between the death of Croteau and the 
intoxication of the occupants of the car. 

Judgment for the plaintiffs for $200. 


BROTHERHOOD OF ieee: ~~ tama AND ENGINEERS v. 
(Court of Appeals of Maryland. Jan. 8, 1924.) 
125 Atlantic Reporter 441. 

1. INSURANCE—EVIDENCE OF INSURED’S DEATH HELD SUFFICIENT 
TO GO TO JURY. 

In an action on a fraternal benefit certificate, evidence of insured’s death held 
sufficient to go to jury. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 

2. INSURANCE—EVIDENCE SUFFICIENT TO SUBMIT TO JURY QUES- 
TION OF ESTOPPEL AND WAIVER BY LODGE OF RIGHT TO RE- 
QUIRE FURTHER PROOF OF DEATH. 

In an action on a fraternal benefit certificate, refusal of officers of the lodge to 
co-operate with plaintiff in exhuming a body for identification, and their advice to 
plaintiff to wait seven years when insured would be presumed dead, held sufficient to 
submit to jury question of waiver or estoppel to require further proof of death. 
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(For other cases, see Insurance, Dec. Dig. §825[1].) - 

3. INSURANCE—WHETHER PLAINTIFF COMMENCED SUIT WITHIN 
SIX MONTHS AFTER FINAL REJECTION OF CLAIM HELD FOR 
JURY. 

In action on a fraternal benefit certificate, whether plaintiff started action within 
six months after final rejection of her claim, as ew by by-law, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[1 
4. INSURANCE—INSTRUCTION AS TO WAIVER OF PROOFS OF LOSS 

HELD PROPERLY REFUSED. 

In an action on death benefit certificate, instruction that, unless act of defendant’s 
officials, relied upon as a waiver of proofs of death, occurred within 60 days of time 
plaintiff acquired knowledge of insured’s death, plaintiff could not recover, held prop- 
erly refused. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 

&. INSURANCE—ACTION PREMATURELY BROUGHT WHERE INSURED 
NOT ABSENT FOR SEVEN YEARS AT COMMENCEMENT THEREOF. 
A suit on a fraternal death benefit certificate, based on presumption of death of 

insured from seven years’ absence, is prematurely brought when the seven years ex- 

pired after institution of the suit but before time of trial. 

(For other cases, see Insurance, Dec. Dig. § 812.) 
i0. INSURANCE—INSURED’S PHOTOGRAPH HELD INADMISSIBLE. 

In action on a death benefit certificate, involving question of identity of body, 
photograph of insured held inadmissible. 

(For other cases, see Insurance, Dec. Dig. § 818[4].) 

11. INSURANCE—CONVERSATION BETWEEN BENEFICIARY AND 
CHAIRMAN OF LODGE HELD BINDING ON GRAND LODGE. 
Conversations between beneficiary under benefit certificate and the chairman of 

insurer’s local lodge, relative to collection of the insurance following beneficiary’s 

claim that body was that of insured, held binding on the Grand Lodge, and therefore 

a where it was chairman’s duty to co-operate with her in furnishing proof 

of death. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 

19. INSURANCE—ALLEGATION AS TO COMPLIANCE, EXCEPT AS 
WAIVED, HELD TOO INDEFINITE. 

In action on a fraternal benefit certificate, an allegation, in the petition, that plain- 
tiff had complied with all requirements of the insurance contract except provisions 
which defendant waived or was estopped to set up, was too indefinite. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

Appeal from Court of Common Pleas; Duffy, Judge. 

Action by Cora Nash against the Brotherhood of Locomotive Firemen and Engi- 
— a for plaintiff, and defendant appeals. Reversed, and new trial 
awarded. 


Argued before Boyd, C. J., and Thomas, Pattison, Urner, Stockbridge, Adkins, 
and Offutt, JJ 

Albert J. Fleischmann, of Baltimore (H. Mortimer Kremer, of Baltimore, on the 
brief), for appellant. 

Hilary W. Gans and S. Ralph Warnken, both of Baltimore, for appellee. 

Pattison, J. Frank Nash, the husband of Cora Nash, the appellee, was the holder 
of a beneficiary certificate issued to him by the Brotherhood of Locomotive Firemen 
and Engineers, by which his wife, the beneficiary named in the certificate, in the 
event of his death, was to receive from the beneficiary fund of the brotherhood the 
sum of $1,500, upon proof of his death being furnished as required by the constitution, 
rules, or regulations of the brotherhood. 

At the time of the issuance of the certificate, Nash was employed by a railroad 
company and resided at Brunswick, Md., but his services were thereafter dispensed 
with by the company because of his excessive use of intoxicants. 

After his discharge by the railroad company, he continued to reside at Bruns- 
wick with his family, consisting of his wife and three children, doing contract work 
between Cumberland and Brunswick. This work he continued to do until about a 
week prior to August 7, 1913, when he returned to his home and there remained until 
the day last named, when he left home to seek employment. 

It is not shown by the record that Nash said where he was going in search of 
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work, though his wife, as she says, was of the impression he was going to Baltimore. 
He on previous occasions had left his home and found work elsewhere, but on those 
cecasions, as stated by his wife, he occasionally wrote to her and returned to his 
home at or around Christmas. 

After leaving on August 7, 1913, she heard nothing from him, and, becoming 
anxious, she instituted search for him. In her efforts to find him she went to Balti- 
more and while there she visited the morgue, where she examined the records, and 
found a description of one who had been taken from the harbor in September, 1913, 
the month following the departure of Nash from his home at Brunswick, and from 
the description given she was inclined to believe that it was the body of her husbaad. 

The body referred to had been buried in the potter’s field, and, as she stated, she 
applied to one or more of the officers of the local branch of the brotherhood to have 
it disinterred in order that it might be ascertained whether it was the remains of her 
husband, but, failing in her efforts to have them do so, she, on the 7th day of July, 
1914, had the body exhumed. It was at that time in an advanced stage of decom- 
position, but Mrs. Nash, as well as her sister, who had accompanied her to the pot- 
ter’s field, testified that the body they there saw was that of Frank Nash. After its 
reburial, Mrs. Nash again saw certain of the officers of the local branch of the 
brotherhood and asked them to have the body again taken up that it might be shown 
to be that of her husband. This the officers refused or failed to do. 

It is evident that they had no confidence in the claim of Mrs. Nash that the body 
she had exhumed was that of her husband, especially in view of the statement of a 
conductor upon the railroad, who knew Nash well and who had worked upon the road 
with him, that, on or about Christmas of 1913, after the burial of the party men- 
tioned, he had seen Nash upon his train, and had spoken to him, calling him by name, 
and Nash had returned his salutation. 

The officers of the brotherhood, whom she approached on the subject, expressed 
to her their nonbelief in her claim that the body she had seen was the remains of 
her husband; and it seems that she then determined not to push the matter further 
at that time, but to wait the lapse of seven years, when, as she says, she was told 
by them, her husband would be presumed to be dead, if not heard from in the mean- 
time; and it was pursuant to such determination that she thereafter made application 
to the local organization to pay her husband’s dues to the brotherhood, that he might 
be kept in good standing during such waiting period. This the brotherhood did for 
several years, until May, 1917, when she was informed by an officer of the brother- 
hood that the dues would not be longer paid by it, saying in addition thereto that by 
the constitution and by-laws of the brotherhood his disappearance for seven years 
without having been heard from would not entitle her to receive the amount named 
in the certificate, unless his death was otherwise shown by “positive” evidence. 

On the 10th day of September, 1918, Cora Nash, the appellee, brought suit in this 
case to recover said amount. 

A demurrer was sustained not only to the first narr. filed, but also to the first 
and second amended declarations. The case, however, went to trial, in November, 
1920, on the third amended declaration, and a verdict was rendered thereon for the 
plaintiff for the sum of $1,500, but, upon the motion of the defandant, a new trial 
was granted. 

The case again proceeded to trial on May 31, 1921, that trial resulted in a verdict 
for the defendant, and again a motion for new trial was filed and granted. In the 
third trial a verdict was rendered on the 20th day of September, 1922, for the plaintiff 
for the sum of $2,200; and, although a motion was filed, a new trial was not granted, 
and judgment was entered upon the verdict. It is from that judgment this appeal 
was taken. 

In the progress of the trial thirty exceptions were taken, twenty-eight to the 
court’s rulings on the evidence, one upon the prayers, and one to the action of the 
court in its refusal to instruct the jury to disregard a statement made to the jury 
by plaintiff’s counsel in his closing argument. 

The declaration upon which the case was tried the first and second times, and the 
one upon which the third trial proceeded to the conclusion of the plaintjff’s evidence, 
when amended by the filing of an additional count, consisted of three counts: The 
first “for money received by the defendant for the use of the plaintiff as set forth 
in the benefiliary certificate * * * issued by the defendant to the plaintiff”; the 
second, “for money found due from the defendant to the plaintiff on accounts stated 
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between them, as set forth in” said certificate; and the third, a special count, in which 
the certificate is set out in full and which contains the allegation that “Frank Nash 
died some time prior to July 8, 1914, that on July 8, 1914, the beneficiary, Cora Nash, 
plaintiff herein, acquired knowledge of the fact of the death of said member, and that 
proof of death was made within 60 days from the time the beneficiary acquired 
knowledge of the fact of the death of said member, and that demand was made upon 
the officers of the defendant organization for payment of the amount due under said 
beneficiary certificate, but payment was refused.” 

To each of these counts the defendant pleaded “never indebted” and “never prom- 
ised,” as alleged, and limitations, alleging therein that the cause of action did not 
accrue within three years before the institution of the suit. On the first and second 
pleas . defendant joined issue, and demurred to the third, which demurrer was 
sustained. 

The fourth count, which was added at the conclusion of the plaintiff’s evidence, 
after again setting out the certificate in full, alleged that “Frank Nash died some time 
prior to July 8, 1914, that on July 8, 1914, the beneficiary, Cora Nash, plaintiff herein, 
acquired knowledge of the fact of the death of said member, and that notice of the 
identification of said Frank Nash was given to the defendant by the plaintiff on or 
about July 8, 1914, which was within 60 days from the time the beneficiary acquired 
knowledge of the fact of the death of said Frank Nash, and the defendant waived 
the filing of further proof of death of said Frank Nash, and, although demand has 
been made upon the defendant for payment of the amount due under said beneficiary 
certificate, payment thereof has been refused.” 

A demurrer to this count was filed and overruled, whereupon the general issue 
plea was filed. It was upon the pleadings stated that the judgment appealed from was 
obtained. 

The plaintiff offered five prayers; of these only the fifth prayer, upon the measure 
of damages, was granted. 

The defendant offered seventeen prayers, the first, second, third, fourth, fifth, 
ninth, tenth, eleventh, twelfth, thirteenth, fourteenth, fifteenth, and seventeenth of 
which were refused, while the sixth, seventh, eighth and sixteenth were granted. 

Th first five prayers asked for a directed verdict against the plaintiff upon the 
following grounds: The second for want of evidence legally sufficient; the first for 
the want of evidence legally sufficient under the pleadings; the third for want of 
evidence legally sufficient to show “that the plaintiff furnished to the defendant sat- 
is factory proof of the death of her husband, Frank Nash, within 60 days after she 
acquired knowledge of the fact of said death, or that the defendant, acting through 
some officer with authority to do so, waived the filing of satisfactory proof of death” ; 
the fourth was for causes, in effect, much the same as those mentioned in the third 
prayer; and the fifth, for want of evidence legally sufficient “to show that the suit 
was commenced within 6 months from the final rejection of the plaintiff's claim by 
the defendant as required by the benefit certificate, constitution, rules, and regulations 
of” defendant. 

In passing upon these prayers, it will be necessary to set out, to some extent, 
certain provisions of the certificate, constitution, and rules of the brotherhood, and to 
state quite fully the evidence found in the record. 

It is stated in the certificate, as well as in the constitution, that “all rights ot 
action by the beneficiary upon this certificate shall be absolutely barred, unless proof 
of death, as required by said constitution, shall be made within sixty days from the 
time that said beneficiary has acquired knowledge of the fact of the death of said 
member, and * * * any action under this certificate * * * by * * * the bene- 
ficiary designated herein shall be absolutely barred unless such action shall be com- 
menced in some court of competent jurisdiction, within six months from the final 
rejection of the claim.” 

The procedure to be follewed in the event of the death of one of the members of 
the brotherhood and the meaning of “proof of death’ when applied in such cases, 
may be gathered from section 75 of the constitution of 1907, where it is stated: 

“Upon the death of a beneficiary member in good standing, it shall be the duty 
of the secretary of the lodge, of which the deceased was a member, to immediately 
make a statement thereof under the seal of the (local) lodge. There shall also be 
issued a sworn statement and a certificate of death by a coroner or by the attending 
physician, which shall state the date of the injury and cause of death. The collector 
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shall issue a statement under seal of the lodge certifying to the good standing of the 
member at the time of his death. Affidavits of at least two reputable witnesses shall 
be filed with the Grand Secretary and Treasurer, which proves the death of the 
member. If a physician was in attendance at his death his affidavit shall be filed, or 
if a coroner held an inquest upon his remains, his affidavit shall be filed. At least 
one sworn proof of death shall positively identify the deceased as being the member 
of the brotherhood whose death claim is filed. The secretary shall forward these 
statements, together with the beneficiary certificate of the deceased, to the Grand 
Secretary and Treasurer, who shall adjust the claim, if the same is found to be valid.” 

[1] As already said, Frank Nash, the husband of the plaintiff, left his home in 
Brunswick, Md., on August 7, 1913, to seek employment elsewhere, and at that time, 
so far as the record discloses, he was a member of the brotherhood in good standing. 
His wife never heard from him thereafter, nor did she know where he had gone. 
In her search for him, she went to Baltimore city, and, as we have said, went to the 
morgue to ascertain whether his remains had been brought there. In the examination 
of the records there she found a description of one whose age was given therein at 
35 years, and, although her husband was much older she nevertheless thought from 
the description that it was possibly her husband, and, after requesting certain officers 
of the local lodge to disinter the body, which was buried in the potter’s field, and 
after their refusal or failure to do so, she had it exhumed. The body was taken 
from the grave under the direction or supervision of the officials of the morgue, and, 
upon the arrival of the plaintiff, with her sister and Mr. Woodall, the superintendent 
of the morgue, at the place of its burial, the body was in a box where it could be 
seen by them. 

Upon looking at the body, the plaintiff exclaimed, “My God, that is him.” In 
describing the body she said, “It was in a good condition to be buried as long as it 
was,” and when asked, “Was all the flesh on the face so that you could recognize 
the person?” she answered: 

“The flesh was there, but was drawn and brown like a cocoanut, but the hair on 
the head was mud. It was mud from the top of the head to the waist, but from 
here [indicating] down there was no mud at all, and the shoes were laboring shoes, 
like a laboring man wears, and the size of his shoes and the bunion on his feet; the 
hair was all full of mud except one place up here, and that was just the same as if 
there was no mud on the head at all.” 

And this she said was “black with gray mixed.” It appears that those who had 
removed the body from the grave had, in handling, brushed off his mustache, and 
it, or a great part of it, was lying on the “floor” of the box. This, Mrs. Nash said, 
was red like that of her husband. 

She also testified that the teeth of the remains, like those of Mr. Nash, were de- 
cayed, and that the shoes upon the feet had enlargements on the inner side, indicating 
that the wearer of them had bunions.. This, it seems, was the chief reason for her 
believing that the remains were those of her husband, as he had bunions, although she 
does not seem to have identified the shoes or clothes as those worn by Nash. 

Upon cross-examination she stated that the face of the remains, viewed by her, 
“was not recognizable; it was drawn, the skin was brown.” 

Mrs. Alloway, the sister of the plaintiff, testified that Mrs. Nash lived in Balti- 
more before going to Brunswick to live. She, at that time, knew Nash, who was 
boarding with her sister. Mrs. Nash’s former husband was then living with her. 
She saw Nash quite frequently while at her sister’s in Baltimore, but saw little of 
him after they moved to Brunswick. She knew him well enough, she said, to have 
recognized him had she met him on the street. She went to the potter’s field with 
her sister and Mr. Woodall; upon their arrival there she found the “grave was opened 
and the body sitting in a box outside of the grave.” And she said she identified the 
body in the box as that of Frank Nash. 

She was asked if the flesh was on the face, she answered: 


“Not on the face, on the hands, on the face it seems the flesh was dried away, 
the skin was there so that the skin was drawn right tight, like over a skeleton. 

“Q. Was it possible by looking at his face to just identify him by his face alone? 
A. Not by his face alone, altogether, but with the general appearance. 

“Q. What peculiar things were you able to see then, about that body, which you 
knew Mr. Nash had? A. Well, the very prominent bunions and the sort of V-shape 
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that was worn in his teeth and then, seems that the mustache, the part that was there, 
and when it was touched, it fell—resembled the appearance of his mustache.” 

The V-worn shape place in the teeth she attributed to his use of the pipe, which, 
she says, Nash so generally smoked. She also spoke of his hair and tatoo marks, all 
of which was very indefinite. She had not seen Nash for eight of ten years. 

Mrs. Nash also testified that, after viewing the body at the potter’s field, which she 
believed to be the body of her husband, she went to Mr. Tony C. Stahlman, who was 
at that time, and has ever since been, the financial secretary of the local lodge of the 
defendant brotherhood. Mr. Stahlman was not at home and thus she failed to see 
him. She then went to see David May, chairman of the local lodge, and told him 
about the body she had taken up, which she thought was her husband, giving her 
reasons for so thinking, and asked that the lodge disinter the body that it might be 
shown whether it was the remains of her husband. This she did with the view of 
applying for the insurance. It was with Mr. May that she chiefly discussed the ques- 
tion of again exhuming the body and the further question of the presumption of death 
after the lapse of seven years. In her conversations with him, she was told by him, 
she says, though denied by Mr. May, that “it was the law if a person was missing 
that the insurance would be paid within seven years.” 

Her sister, Mrs. Alloway, also testified that, after viewing the remains in the 
potter’s field, she, at the request of her sister, saw Mr. Pennell, recording secretary 
of the local lodge, and asked him what the lodge was going to do about disinterring 
the body Mrs. Nash had exhumed, and she was told by him that they could not do 
anything. Mrs. Nash also had a conversation with Mr. Pennell in March, 1918, before 
bringing suit on the 10th day of September, 1918, in which he said, “if it wasn’t 
proved Mr. Nash was dead I could keep them [the dues] up for ever, and I would 
never get nothing.” 

It was because of the action of the officers of the local lodge in refusing to act 
upon her request to exhume the body, their belief expressed to her that the body ex- 
humed was not that of her husband, and the suggestion that he, if not heard from 
within seven years from the time of his disappearance, would be presumed dead, and 
that at such time the insurance would be recoverable, that she deferred further action 
in the matter and, as a result of such determination, she applied to and had the local 
lodge pay her husband’s dues that he might be kept in good standing. 

Pennell, in speaking of the procedure, in the event of the death of one of the 
members of the lodge, to recover the insurance upon his life, testified that— 

“When we hear of a death the first thing is the financial secretary gets in touch 
with where this occurred and who it is, and also our president would take action in 
any case of mishaps, accidents or death, and then it is reported back, and, as I told 
you, the papers will come to the recording secretary, and we will write for the papers 
to file these disabilities.” 

That when they heard of a death they would write to the general recording secre- 
tary and treasurer of the grand lodge, at Cleveland, Ohio, to send blanks to be filled 
out. He was asked: 

“Let me see if I understand you. If you hear of a death, or a death is reported 
to your lodge, then you send somebody to view the remains, is that what you say? 
A. The president. 

“Q. He sands somebody to view the remains? A. To view the remains. 

“Q. How do these notifications usually come to the lodge? A. Well, they come in 
various ways—we will get it by letter, we will get it by person, any person who hears 
of it makes this request to the lodge, and they are in duty bound to get after and 
ascertain the whereabouts and the trouble.” 

[2] The evidence we have so fully stated, was, we think, legally sufficient to go to 
the jury, as tending to establish the death of Nash in 1913; and the acts and conduct 
of the officers of the local lodge, who were to co-operate with the plaintiff in furnish- 
ing proof of his death, were legally sufficient, as tending to show a waiver of all 
further proof of death in conformity with the constitution, by-laws, and regulations 
cf the brotherhood within the time therein limited, or, of not showing a waiver as 
stated, such acts and conduct of said officers tended to show an estoppel, by which 
the defendant was prevented from requiring the plaintiff to furnish further proof of 
Nash’s death, which she could only do with the aid and co-operation of the officers 
of the local lodge. 


The question, however, as to the sufficiency of the evidence upon which to find 
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that the body exhumed by the plaintiff was the remains of Nash, or whether there 
was evidence sufficient to find a waiver of proof of death in accordance with the 
requirements of the certificate, constitution, and rules of the brotherhood, are not 
for us to decide, and we are not to be understood as so passing upon them. These 
questions were for the decision of the jury. 

(3] The fifth prayer, as we have said, asked that the case be withdrawn from the 
jury, for the want of evidence legally sufficient to show that the suit was commenced 
within six months from the final rejection by the defendant of the planitiff’s claim. 

If the necessity for so doing was not waived and the question was properly before 
the jury under the pleadings, it, upon the facts of the case, was one for the jury to 
decide, whether there was a final rejection of her claim and when it was so rejected, 
if they find such rejection. 

The defendant’s first, second, third and fifth prayers were, in our opinian, all 
properly rejected, for the reasons we have stated. The defendant’s sixth, seventh, 
eighth, and sixteenth prayers, as we have said, were granted. The court, we think, in 
its refusal to grant the defendant’s ninth prayer, committed no reversible error. 

[4] Its tenth prayer asked the court to instruct the jury that, “unless they find 
the act relied on as a waiver of filing of such proofs of death happened or occurred 
within 60 days from the time the plaintiff acquired knowledge of the fact of the 
death of the insured, Frank Nash,” the plaintiff was not entitled to recover. The 
court’s refusal to grant this prayer was proper under the decisions of this court in 
Rokes v. Amazon Ins. Co., 51 Md. 512, 34 Am. Rep. 323; Federal Mut. Fire Ins. Co. 
v. Julien, 144 Md. 380, 125 N. E. 229. 

The eleventh prayer of the defendant’s was properly rejected for the reasons as- 
signed in the discussion of its first four prayers. 

[5] The defendant’s twelfth prayer, we think, should have been granted. By it 
the court was asked to instruct the jury “that, if they shall believe from the evidence 
that Frank Nash, the insured, was seen during December, 1914, by John W. Tucker, 
as testified by him, then the plaintiff is not entitled to recover in this action, and the 
verdict of the jury must be for the defendant.” 

John W. Tucker, a conductor on the Baltimore and Ohio Railroad, who was pro- 
duced as witness by the defendant, testified that he knew Nash very well, they had 
worked together upon the road; that around the Christmas holidays of 1914, after he 
had heard that a body buried in the potter’s field had been exhumed in the previous 
summer and identified by Mrs. Nash as her husband, Nash boarded his train, a local 
between Cumberland and Baltimore, and as he says: 

“After we left the station, I went back in the train and commenced taking up my 
tickets, and I seen that fellow sitting there, and I looked at him, and I looked at him 
the second time, and I said to myself, ‘That is Nash,’ and when I got back to Nash, 
Nash handed me his ticket, and I looked at him and I said, ‘Hello, Nash,’ and he 
said ‘How are you?’ and he pulled his cap down over his face, and that is the last he 
said to me, and that is the last I said to him, because that was a pretty busy job, and 
I had no time to talk with anybody.” 

The claim of the plaintiff is that the body she viewed at the potter’s field was that 
of her husband. It was shown by the evidence that the body was brought to the 
morgue on the 7th day of September, 1913, and it was in a short time thereafter 
buried in the potter’s field. It is upon the identity of said body as that of her hus- 
band that she, in this suit, in our opinion, must rely in her efforts to recover the 
insurance mentioned in the certificate. 

It is true the prayer segregates one question of fact from the evidence produced, 
and the jury are told by it that if they believe such fact exists their verdict must be 
for the defendant. We do not think, however, that the prayer is bad for such segre- 
gation. If the man that Tucker saw upon his train was Nash, then the body of the 
man who had died and was buried more than a year prior thereto, and who was there- 
after exhumed and viewed by the plaintiff, could not have been the body of Nash. 
Nash could not have been dead in September, 1913, the time when said body was taken 
to the morgue, and alive in December, 1914, when seen by Tucker; and the prayer 
which asked that the jury be told, in effect, that, if they should believe that Frank 
Nash was seen alive by Tucker, as stated, in December, 1914, more than a year after 
the death of the man who was thought and claimed by the plaintiff to be Nash, her 
husband, then their verdict must be for the defendant, should have been granted. 

The fact submitted to their finding in this prayer was a central and controlling 
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one, and, if the jury believed it existed, it was sufficient to warrant the rendition of 
a verdict for the defendant, without consideration of other facts in the case. Union 
R. Co. et al v. Steever, 72 Md. 159, 19 Atl. 449; Kaufman Beef Co. v. United Rys. 
Co., 135 Md. 524, 109 Atl. 191, 9 A. L. R. 476. 

The court, we find, committed no reversible error in its refusal to grant the de- 
fendant’s thirteenth prayer, or in its rejection of its fourteenth, in view of its other 
granted prayers. 

The fifteenth prayer, we think, was properly refused, if for no other reason, 
because it ignores all evidence as to liability except that of the mere disappearance 
of Frank Nash, which may have been misleading to the jury, and the same may be 
said of its seventeenth prayer. 

[6, 7] Before passing upon the exceptions to the evidence, we will first consider 
the exception to the action of the court in its refusal to instruct the jury to dis- 
regard the statements made by the counsel of the plaintiff in his closing argument, in 
which he told the jury that— 

“Even if you believe that the body claimed to have been that of Nash was not in 
fact the body of Nash, you must nevertheless bring in a verdict for the plaintiff, if 
you believe from the evidence that Frank Nash, the insured, has been absent and un- 
heard of for a period of more than seven years.” 

In effect, the jury were told that they could render a verdict for the plaintiff in 
this action, if they believed from the evidence that Frank Nash had been absent and 
unheard of for a period of seven years, notwithstanding they did not believe that the 
body, which was claimed to be that of Nash, was the body of Nash. In other words, 
they were told that they could render a verdict for the plaintiff if they believed from 
the evidence that Nash had been absent and unheard of for the period mentioned, 
without regard to the claim that said body was Nash’s body. This was not, we think, 
properly stating the law of the case. By the law of this state the presumption created 
by the absence of the party unheard of for the period of seven years is not that he 
died within that period, but immediately upon the expiration of it. Tilly v. Tilly, 2 
Bland, 444; Shriver v. State, 65 Md. 286, 4 Atl. 679; Schaub v. Griffin, 84 Md. 563, 36 
Atl. 443. 

[8] Therefore, relying alone upon the presumption, Nash’s death could not have 
occurred earlier than the expiration of seven years from the time that he left his 
home, which was on August 7, 1913, and though this time had been reached by the 
time of the trial of the case, only about five years had passed since his disappearance 
at the time of the institution of the suit, at which time he, under the presumption, 
could not have been regarded as dead, and, if he were not dead at that time, the suit 
was prematurely brought and no recovery could have been had thereunder. 

The constitution of the defendant contains the provision that “no liability, arising 
from the disappearance of a member or the presumption of death of a member aris- 
ing from any such disappearance, should be incurred by the brotherhood. The said 
brotherhood shall only be liable for the payment of a death claim when there is posi- 
tive proof of the actual death of a beneficiary member,” but the validity of this pro- 
vision, which is assailed by the plaintiff, need not be passed upon, in view of the posi- 
tion taken by us in relation to the rights of the plaintiff to recover in this suit upon 
the presumption arising from the absence of Nash. 

There is in this case a record of 200 printed pages, consisting largely of collo- 
guies between counsel and between court and counsel, much of which, we think, might 
well have been omitted from the record, without impairing the proper presentation 
of the case to this court. 

[9] The first exception is to the question asked Mrs. Nash why she decided to 
have the body in the potter’s field taken up. To this question we discover no serious ° 
objection, but, if it were otherwise regarded, the answer thereto renders it harmless 
to the defendant. 

[10] The second exception is to the admission in evidence of a photograph of 
Nash, taken some years before his disappearance. Under some circumstances it might 
have been useful in the identification of the body exhumed. But upon the facts of 
this case we fail to see how its admission could serve any useful and proper purpose. 

[11] The third, fifth, sixth, seventh, eighth, ninth and tenth exceptions relate to 
conversations had between the plaintiff and May, chairman of the local lodge. These 
‘onversations were, we think, binding upon the Grand Lodge and therefore admissible 
though otherwise claimed by the defandant—because of the relation May, as chair- 
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man of the local lodge, bore to the Grand Lodge, and the duty he owed the plaintiff, 
in conection therewith, to co-operate with her in furnishing proof of the death of 
—— in accordance with the requirements of the constitution and rules of the brother- 
100d, 

[12] In the fourth exception the plaintiff was permitted to state May’s reason in 
saying what he did to her and to speculate as to what was his purpose. This, we 
think, should not have been allowed. 

[13] The evidence admitted under the eleventh exception should not have been 
admitted. It was purely hearsay evidence, but, as it was subsequently stricken out, 
no harm was done the plaintiff by its admission at such time. 

[14] The twelfth exception was to the action of the court in not requiring the 
plaintiff to actually amend her declaration at the time when it was held by the court to 
be essential, in order to admit evidence of the defendant’s denial of liability and its 

_ reasons given therefor, which was produced by the plaintiff in support of her claim 
that the defendant thereby waived proof of Nash’s death in accordance with the con- 
stitution and rules of the brotherhood; and in permitting her. for the time being to 
ene with the production of her evidence without the amendment being actually 
filed. 

The fourteenth exception was to the court’s refusal to suspend proceedings and 
permit the defendant’s counsel to file a special plea to the amended declaration, which 
at that time had been filed; he being told by the court to file his general issue plea 
short, and that under such plea he would be permitted to produce any evidence that 
would be admissible under a special plea. Thereafter he demurred to the amended 
declaration, which was overruled, and then, under protest, filed the general issue plea. 
Under it, he was permitted to introduce, without objection, any and all evidence that 
he could have introduced under a special plea. 

While the amended declaration was not filed at the time it was held to be essen- 
tial in order to produce the evidence referred to, offered by the plaintiff, it was filed 
within the time permitted by the statute, and before the defendant was required to 
proceed with the taking of his evidence, and thus we are unable to discover in what 
way the defendant was injured by the court’s action in not requiring the amendment 
to be made at the time the defendant claimed it should have been made; nor do we 
see how the defendant was harmed because of the court’s refusal to suspend the pro- 
ceeding and permit it to file a special plea, if such was essential and proper in the 
case, as it was permitted to introduce and did introduce, without objection, the same 
evidence under the general issue plea that it would have been permitted to do under 
a special plea. 

[15] The thirteenth, twenty-third, twenty-fourth and twenty-fifth exceptions were 
to the ruling of the court in permitting witnesses, who had accompanied Mrs. Nash and 
her sister to the potters’ fie'd, where they had viewed the body, to say that Mrs. Nash 
and her sister recognized him as Mr. Nash. If this evidence was wrongfully ad- 
mitted, it was not a reversible error, as both Mrs. Nash and her sister had testificd 
that they did at such time recognize the body as that of Mr. Nash. 

The fifteenth, sixteenth, seventeenth and eighteenth exceptions involve the ques- 
tion of authority in May, as chairman of the local lodge, to waive for the defendant 
the proof of death of Nash, in accordance with the constitution and rules of the 
brotherhood. The ruling upon these exceptions, we think, were proper for the reasons 
already stated; and we discover no reversible error in the court’s rulings upon the 
nineteenth and twentieth exceptions. 

[16] In the twenty-first exception the witness, an official of the morgue, was asked 
upon cross-examination what his duties were. He had previously stated very fully 
what his duties were and the question was ruled out. The counsel for the defendant 
then asked, “Kindly tell what your duties are and what your regular course is—” 
The court interrupting him said, “He has answered the question; of course, I rule 
that out.”” The counsel for the defendant then said, “I just want to narrow it down—” 
when the court again interposed, saying, “you want to do something against the rules 
of evidence, and that is the reason why I don’t allow you to do it.” The counsel for 
the defendant then started to propound a question, saying “among your duties at the 
morgue—” when the court interposed again by saying, “Here, come on, step down, 
Mr. Witness,” to which the counsel for the defendant replied, “I haven’t finished with 
this witness,” and the court said, “Well, I have finished with him.” The counsel then 
said, “If your honor wants to try the case I can’t try it.” It was to this action of the 
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court in ordering the witness from the stand that the twenty-first exception was taken. 

Thereafter the court said, “You have got to try it [the case] according to the 
rules of evidence,” and the defendant’s counsel, answering, said, “I am going to try 
it in my own manner.” The court then said, “Oh, no; you are going to try it in my 
manner, just bear in mind; you must try the case according to the rules of evidence,” 
whereupon the counsel excepted “to the attitude of the court before the jury.” This 
forms the twenty-second exception. 

[17] As stated, the witness had already said, in his examination in chief, what his 
duties were, and, when asked on cross-examination what they were, the court ruled 
out the question. The question had been once asked and answered, and there was no 
occasion for the question again being asked, and thus the court was right in ruling it 
out. The counsel for the defendant persisted in asking the same or a like question, 
and the court said what it did, and ordered the witness from the stand. An attorney, 
of course, has the right to continue the examination of a witness for the introduction 
of other evidence after adverse rulings by the court upon questions propounded by 
him, but he should not, after a question has been ruled inadmissible, continue to ask 
the same question or a like question, subject to the same objection, and, if he does, 
there is a limit thereto at which the trial judge, who is present and in a position 
to observe his conduct and demeanor, may ask the witness to leave the stand. But 
this, in our opinion, should not be done unless it is shown that the attorney is know- 
ingly acting: in violation of the ruling of the court, and then only after being warned 
that such action will be taken if he continues to ask such questions. 

[18] The twenty-sixth and twenty-seventh exceptions were to the court’s refusal 
to permit Woodall, superintendent of the morgue, to state the contents of its records 
relating to the body in question. This ruling, we think, was correct, inasmuch as the 
record itself was the best evidence of what it contained; nor do we discover any 
reversible error in the court’s rulings in the twenty-eighth exception. 

[19] The only ruling of the court left for us to pass upon is that upon the de- 
murrer to the fourth or additional count of the declaration. The clause of this count, 
hereinbefore set out, closes by saying: 

“And the plaintiff further states that Frank Nash, the insured, had paid his dues 
and was in good standing up to the time of his death, and that the plaintiff herein 
has complied with all the requirements of the insurance contract above set forth except 
those provisions that were waived by the defendant, or which the defendant is estopped 
to rely upon.” 

The allegation of general performance of the plaintiff of the provisions of the 
certificate is, in our opinion, too indefinitely stated. It says that the plaintiff com- 
plied with all the requirements of the contract except those provisions that were 
waived by the defendant or which the defendant is estopped to rely upon. 

If a plaintiff anticipates the defense by alleging that some of the provisions of 
the contract, upon which the suit was brought, were not complied with by him be- 
cause waived by the defendant, such claim, we think, should be stated with greater 
particularity than was done in this count of the declaration, though in this case we 
will not for such reason hold the count bad to the extent of saying the court in 
overruling the demurrer thereto committed a reversible error. But for other errors 
pointed out in the rulings of the court the judgment appealed from will be reversed. 

Judgment reversed, and new trial awarded; the appellant: to pay one-third of the 
costs of the record, the balance of the costs to be paid by the appellee. 


McCORMICK v. TRAVELERS’ INS. CO. (No. 14626.) 
(Kansas City Court of Appeals. Missouri. Dec. 31, 1923. Rehearing Denied Jan. 21, 
1924. Certiorari Denied July 17, 1924.) 
264 Southwestern Reporter 916. 
1. INSURANCE—REQUISITES OF PRIMA FACIE CASE FOR ADMINIS- 

TRATRIX SUING ON POLICY OF LIFE INSURANCE, STATED. 

In an action on a policy of life insurance, ordinarily a prima facie case is made 
by showing issuance and delivery of the policy, death of the insured, appointment 
of plaintiff as administratrix, waiver of proofs of death by denial of liability, and 
introduction of the policy in evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


2, INSURANCE—SHOWING OF DEATH AND ISSUANCE AND DELIVERY 
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OF POLICY IN — OF INSURER, HELD NOT TO MAKE 

PRIMA FACIE CA 

In an action on Sioa policy in possession of insurer, showing of issuance 
and delivery of the policy and death of the insured did not make a prima facie case 
for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

3. INSURANCE—SURRENDER OF OLD POLICY HELD NOT CONDI- 
TIONAL ON ISSUANCE OF NEW POLICY. 

Evidence held insufficient to warrant finding that surrender of insurance policy 
was conditional on the issuance of a new policy. 

(For other cases, see Insurance, Dec. Dig. § 242.) 

4. INSURANCE—BURDEN ON PLAINTIFF TO SHOW SURRENDER AND 
CANCELLATION OF POLICY SUED ON WAS CONDITIONAL. 

In an action on an insurance policy on the theory that a surrender of it was con- 
ditional on the issuance of a new plicy, plaintiff had the burden of showing that the 
surrender and cancellation of the old policy was conditional. 

(For other cases, see Insurance, Dec. Dig. § 242.) 

5. INSURANCE—MERE INTENTION OF INSURED TO SURRENDER 
POLICY CONDITIONALLY ON ISSUE OF NEW ONE NOT EFFEC- 
TIVE UNLESS MADE PART OF UNDERSTANDING. 

Where insured surrendered a life insurance policy, the mere intention on his part 
to make such surrender conditional on the issuance of a new policy was not effective 
unless expressed so that it was the understanding and agreement between him and 
the insurer. 

(For other cases, see Insurance, Dec. Dig. § 243.) 

7. INSURANCE—FACTS RELATING TO SURRENDER OF POLICY HELD 
ADMISSIBLE IN EVIDENCE. 

In an action on an insurance policy, the facts that the old policy was in posses- 
sion of defendant’s cashier and was mailed by him to the home office and received 
in a letter from him, and that a surrender deed was returned for execution and trans- 
mitted duly executed to the insurer, who sent the surrender value called for therein, 
and the dates on which these acts were done, was not inadmissible under rule as to 
self- — statements. 

(For other cases, see Insurance, Dec. Dig. § 242.) 

8. INSURANCE—CANCELLATION COMPLETE ON RECEIPT OF POLICY 
WITH REQUEST THEREFOR, REGARDLESS OF WHETHER IN- 
SURED RECEIVED SURRENDER VALUE. 

Where an insurance policy provided for cancellation on request of the insured, 
concellation was complete upon receipt by the insurer of the policy with a request 
for cancellation, even though the surrender value did not reach insured before he 
left for a place where he subsequently died. 

(For other cases, see Insurance, Dec. Dig. § 240.) 

Appeal from Circuit Court, Jackson County; Thad B. Landon, Judge. 

Action by Frances B. McCormick, administratrix of Louis D. McCormick, de- 
ceased, against the Travelers’ Insurance Company. From judgment for plaintiff, de- 
fendant appeals. Reversed. 

O. C. Mosman, Clay C. Rogers, and P. A. Buzard, all of Kansas City, for 
appellant. 

McVey & Freet and L. C. Harper, all of Kansas City, for respondent. 

Tris_e, P. J. Action on an insurance policy of $5,000 issued by defendant upon 
the life of Louis D. McCormick, dated February 1, 1916, and afterwards made pay- 
able, in the event of his death, to his estate. He died March 11, 1919, and his widow, 
as administratrix, brought this suit on March 23, 1921. From a verdict and judg- 
ment in plaintiff’s favor for $5,503.12, the amount of the policy with interest, defendant 
has appealed. 

The petition is in the usual form, except that neither the policy nor a copy thereof 
is attached, the petition alleging that— 

“Said insurance policy is now in the possession of defendant, and defendant has 
full knowledge thereof, and this plaintiff is by reason thereof unable to set out a 
copy of said policy.” 

Defendant’s duly verified answer, after a general denial, specifically denied that 
the policy was in force on March 11, 1919, the date of McCormick’s death, and then 
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set up that on or about March 3, 1919, McCormick surrendered said policy for its 
cash surrender value, to wit, $180, which defendant paid to him, and he executed a 
surrender deed thereto, a duly verified copy of which was attached to the answer. 

In reply, plaintiff, in addition to a general denial, alleged that prior to the date 
of the execution of the alleged surrender deed, defendant negotiated an arrangement 
with McCormick to change the form of his insurance, wherein policy No. 345913 
(the policy sued on) was to be canceled and a new policy of $5,000, written at a 
smaller premium rate, was to be substituted for the other policy, all as one continuous 
and single transaction; that on March 3, 1919, McCormick signed and delivered to 
defendant’s agent the surrender deed in accordance with said arrangement, and also 
signed and delivered an application for new insurance and was physically examined, all 
as a part of the same arrangement; that it was the agreement and a part of the said 
arrangement that policy No. 345913 should not be canceled until said new policy took 
effect, and that the cancellation and surrender of the old policy was conditioned on 
the acceptance by defendant of the new application and the issuance of the new policy. 

Said reply further alleged that the consideration of $180 recited in said surrender 
deed was not paid to McCormick and that he died before there was a payment or 
tender of said sum to him, and that said surrender deed was without force or effect; 
that defendant issued a draft for the $180 payable to McCormick and -forwarded the 
same by mail from the home office to defendant’s Kansas City office, and McCormick’s 
name was evidenced thereon by defendant’s agent without McCormick’s knowledge or 
authority, and defendant has denied liability on the new insurance applied for by Mc- 
Cormick, and is now estopped from claiming that policy No. 345913 was canceled 
or surrendered, and from claiming that said policy is not in force. 

In a rejoinder, defendant denied that it entered into any negotiations of an 
arrangement with McCormick for a change in the form of his insurance, but alleged 
that the transaction whereby policy No. 345913 was canceled was a separate and dis- 
tinct transaction, in no wise dependent upon or in consideration of the writing of any 
new policy by defendant; that McCormick did, on March 3, 1919, file an application 
for a policy of insurance and was examined by a medical examiner, but no policy was 
ever issued thereon, McCormick having died before said application and medical 
examination were ever passed upon by defendant; that defendant received from Mc- 
Cormick along with said new application a check for $34.85, which defendant duly 
tendered to plaintiff, but she refused to accept same and it is now tendered and paid 
into court for her use and benefit. 

The trial proceeded in this wise: Plaintiff offered in evidence the policy sued on, 
and then, after a stipulation as to plaintiff being administratrix and that McCormick 
died at Excelsior Springs at 2 a. m. of March 11, 1919, plaintiff, “for the purpose of 
proving denial of liability and consequent waiver of formal proof of death,” offered 
in evidence the “material part” of a letter from defendant’s Kansas City cashier, 
addressed to plaintiff personally and dated March 18, 1919, said part so offered stat- 
ing that the writer is informed that addressee had requested blank proofs of death 
tor policy No. 345913 but that said policy “was surrendered for cash on March 6, 
1919, the surrender deed being signed by your husband on or about March Ist, and 
the company’s check for $180, being the full amount of such cash surrender value, 
having been accepted by your husband prior to his death, * * * I am holding, 
pending the appointment of an administrator of Mr. McCormick’s estate, the sum of 
$34.85, which Mr. McCormick paid at the time he made application for new insurance 
on March Ist.” Plaintiff thereupon rested, and defendant demurred to the evidence, 
which the court overruled. 

Defendant thereupon introduced evidence showing that on March 10, 1919, 
McCormick had a balance of $6.04 to his credit in his account in the Liberty Trust 
Company of Kansas City, and that on that day defendant’s draft for $180 dated Hart- 
ford, Conn., March 6, 1919, payable to McCormick and indorsed, “F. D. McCormick, 
by F. D. M., for deposit with Liberty Trust Co., Kansas City, Mo.,” was presented 
to said bank, and the amount of said check was placed to McCormick’s credit in his 
regular bank account. Other evidence shows that this check arrived in Kansas City 
on March 10, 1919. ; 

Defendant further introduced evidence showing that the surrender deed, attached 
to the answer, was signed and acknowledged by McCormick on March 3, 1919. Said 
deed recited that it was executed “in consideration of one hundred eighty dollars to 
me in hand paid, the receipt of which I do hereby acknowledge as to my full satis- 
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faction,” and for which insured conveyed and set over to defendant all right, title, 
claim, interest, and benefit he had, or may have, in and to policy No. 345913. It was 
then stipulated and agreed between counsel that said policy provided for a surrender 
value of $180 at the end of three years, and the policy shows this on its face. 

In rebuttal, plaintiff took the stand and testified that McCormick went from his 
home in Kansas City to Excelsior Springs on March 8, 1919, and that from that time 
she was with him continuously at Excelsior Springs until an hour before he was 
found on the 10th of March, 1919, in his room, unconscious from a pistol shot wound 
from which he died on the morning of March 11, 1919, without ever having regained 
consciousness. It was further shown in evidence that McCormick did not indorse the 
$180 draft deposited to his account, but that this indorsement and deposit were made 
by F. D. Masden, defendant’s soliciting agent in Kansas City. 

In a suit by plaintiff individually against defendant, she had taken, in Hartford, 
Conn., the deposition of Lewis M. Robotham, defendant’s assistant secretary in 
charge of its life department, and in this deposition had called for and examined him 
about certain letters and papers which were attached to said deposition as exhibits. 
In the trial of the case at bar, plaintiff, in rebuttal, offered this deposition in evidence 
“by agreement of parties,” and read therefrom a portion of the direct examination of 
Robotham to the effect, among other things, that he had in his possession the appli- 
cation for the new policy, and that it was received by defendant in Hartford on 
March 7, 1919, from the Kansas City office; said application was attached to said 
deposition as Exihibit A, but on being introduced by plaintiff became Exhibit 4 at 
the trial. Said application shows that it was signed by McCormick and taken by Mas- 
den on March 1, 1919. Beneath the signature of McCormick was a blank statement 
for applicant’s signature in which he could state the amount of cash paid and to whom 
paid and that he held the payee’s receipt therefor. This, however, was wholly in - 
blank and unsigned by applicant. Below this, however, and with a perforated line 
between, was a binding receipt dated March 3, 1919, signed by Masden, acknowledging 
that he had received fromr McCormick the sum of $34.85, “the sum declared by 
applicant in his application to have been paid in cash” on certain named conditions. 
The company reserved the right to disapprove of the application, and it was provided 
that if the policy applied for should not be issued within 60 days the premium would 
be surrendered to applicant on the company’s receiving the binding receipt. . The 
application was for $5,000 of what is denominated “term insurance,” which called for 
the payment of a total annual premium of much less than that called for in the old 
policy. There was no reference, however, in any manner whatever to the old policy. 
It was also shown that on the day the application was taken, March 1, 1919, McCor- 
mick gave his check dated March 3, 1919, for $34.85 to pay the first portion of the 
premium on the new policy. 

Plaintiff also read from Robotham’s deposition showing that McCormick had 
undergone a medical examination in connection with the new application, and that the 
report of a medical examiner had been made; but before the application and medical 
report had passed through the regular routine ot such matters in the home office, a 
telegram had been received announcing the death of applicant, and thereupon all con- 
sideration of the application had ceased and no policy was issued thereon. 

Plaintiff further read from Robotham’s deposition to the effect that on or about 
the time of the making of the application for the new policy, McCormick was nego- 
tiating for the surrender of the old policy. In his deposition Robotham at first said 
the papers in relation to the surrender of the old policy were not received with the 
application for the new one, the two sets of papers being handled by different mails 
and going to different departments, but later he said it “would be possible” for the 
two papers to come together in one envelope, and then be separated after they reached 
the home office; that he was not able to state, and there was no one connected with 
the office who could testify with certainty, whether they were received in the same 
envelope or not, but that the “probability” is that they came under separate covers. 

Plaintiff also established by said deposition of Robotham that, at the time de- 
fendant received the application, a letter dated March 4, 1919, from Inlow, defendant's 
Kansas City cashier, was received by defendant’s Secretary Scott at Hartford, and 
said letter was read -n evidence as follows: 

. “In connection with the attached application, we beg to advise that Agent Mas- 
den received a check from th’s applicant which is dated ahead and represents the 
net due on the first semi-annual premium on this insurance.” 
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Plaintiff then read said deposition in evidence down to and including an inquiry as 
to defendant’s receipt of a letter transmitting policy No. 345913 and the surrender 
deed, and had read a portion of the answer to said question, when plaintiff stopped the 
further reading of said deposition, and withdrew the remainder of said deposition, 
saying that defendant’s interoffice communication would not be read. Counsel for 
defendant objected, saying that plaintiff ought not, after reading a deposition taken 
by her in which she had called for a letter, inquired about its receipt, and had read 
a part of the answer in regard to it, to then leave out the letter itself. Plaintiff's 
counsel replied that he did not read any “material part” of it; and in an argument 
over the matter plaintiff’s counsel said: 

“That is merely their interoffice correspondence. Our arrangement (between 
counsel) was we could offer this deposition, either one of us, or anything we wanted 
to, any of the records attached to it. If you (addressing defendant’s counsel) want 
to offer that part of it, why it is all right with me.” 

The court then ruled that when defendant’s turn came, it would be allowed to 
read the portions of the depositions and the exhibits which plaintiff had omitted. 

In further rebuttal, plaintiff then called as a witness defendant’s Kansas City 
cashier, Inlow, and proved by him that Masden was defendant’s soliciting agent at 
Kansas City, that the signature of the agent taking the application for the new policy 
was Masden’s, and that it was also his signature to the binding receipt; that the name 
of McCormick indorsed on the back of the $180 draft was in Masden’s handwriting; 
that McCormick’s check for $34.85 dated March 3, 1919, payable to defendant’s order, 
went through his office and was deposited to defendant’s credit in the First National 
Bank at Kansas City. (This check was charged against McCormick’s account in the 
Liberty Trust Company on March 11, 1919.) 

As a part of Inlow’s cross-examination, defendant, over plaintiff’s objection, 
introduced a number of letters between Inlow and the home office. These letters 
were attached as exhibits to the deposition of Robotham hereinbefore mentioned. 
Plaintiff objected to these letters on the ground that they were self-serving interoffice 
communications of defendant. One of these letters, Exhibit F, dated February 18, 
1919, from Inlow to the secretary of defendant’s life department at Hartford, after 
stating that the subject of the letter was “policy No. 345913, Louis D. McCormick,” 
said: 

“I am attaching hereto the above-numbered contract and last premium receipt ‘as 
the insured wishes to surrender this policy.” 

The court, at this time, admitted the above portion of said letter, but excluded 
the following portion: 

“The insured would like to have this money by March Ist and if it is possible will 
you send us the check with the surrender deeds with the understanding that the deeds 
are to be properly executed before the check is released. If this cannot be arranged 
for, send the surrender deeds for completion. 

“Thanking you in advance for your attention to this matter, I remain, 

“Yours very truly, H. L. Inlow, Cashier.” 

Inlow said he did not personally write this letter, but that it was done under his 
direction; that the word “contract” in the letter referred to the policy; that he knew 
nothing about what took place between McCormick and Masden, or of any request 
made by McCormick for the return of the money, the $180, or of any agreement 
between McCormick and Masden at the time the application was made or the sur- 
render deed was executed. 

Another of the above-mentioned letters, thus introduced by defendant, in con- 
nection with the cross-examination of Inlow, was one, Exhibit H, dated March 3, 
1919, from Inlow to defendant’s superintendent of policy loan division, in which 
policy No. 345913 is referred to as the subject-matter, and the writer says: 

“Supplementing my letter of the 18th inst., with which I forwarded above contract 
and last premium receipt, you will find attached hereto duly signed and executed sur- 
render deed, calling for $180.” 

The court, at that time, admitted the foregoing portion of said letter, but ex- 
cluded the following portion: 

“It is very important to the insured that he receive check for this amount not 
later than Saturday morning, the 8th inst., and if you will arrange that check go 
forward in time to reach this office by that date, we will appreciate it very much.” 

This letter was received at Hartford on March 6, 1919. 
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Another of the letters, which Inlow, on cross-examination, stated he received on 
March 8, 1919, is one from the superintendent of the policy loan division, dated 
March 4, 1919, in which, after referring to policy No. 345913 as the subject-matter 
the writer says, 

“According to our records surrender deed on the above case was forwarded to 
your office under date of February 21st for execution by the above insured. Since 
we are still holding the policy in our files we would appreciate an early return of this 
instrument in order that our pending files may be cleared of the case.” 

Another of the letters which Inlow, on cross-examination, said he received from 
the superintendent of policy loan division, dated March 6, 1919 (the same day Iniow’s 
letter of March 3, 1919, inclosing the executed surrender deed, was received in Hart- 
ford), set forth the state of account “in adjustment of surrender of above policy” 
showing that McCormick was entitled to a credit of $180 on surrender of the policy, 
and he was debited with that amount on account of “inclosure,” which was a “check 
No. 8372 on Metropolitan Bank of New York for net proceeds.” (This was the 
draft for $180 which Masden deposited to McCormick’s credit after indorsing Mc- 
Cormick’s name thereon.) 

Inlow testified that he was not personally acquainted with McCormick, had had 
no conversation with him in reference to surrendering his policy, and had no personal 
knowledge of McCormick’s request for the cancellation of his policy or the payment 
of the $180. These transactions were evidently had solely between McCormick and 
Masden. Neither side called Masden to testify in the case, though it seems he was 
present in court at the trial. 

Defendant’s agency contract with Masden was introduced in evidence by de- 
fendant, and it recites that Masden has no authority to make or change any contract. 

Plaintiff testified that she did not recall whether, after McCormick’s death, she 
drew the balance of his account from the bank, but that she “must have” done so. 
She also proved that, prior to bringing her suit, she had tendered to defendant the 
$180 surrender value of the policy, and all interest thereon. 

Before the closing of plaintiff’s rebuttal, defendant offered in evidence the parts 
of Robotham’s deposition which plaintiff had declined to read, together with the ex- 
hibits therein referred to, and the court, in accordance with the ruling it had made 
that defendant would be allowed to read them when its turn came, admitted in evi- 
dence, over plaintiff's objection, the whole of the letter, Exhibit F, heretofore set out, 
dated February 18, 1919, from Inlow to the secretary of the defendant’s life depart- 
ment. In this connection the court also admitted, over plaintiff's objection, the letter 
(Exhibit G) dated March 4, 1919, from Inlow to defendant’s Secretary Scott, being 
the same letter heretofore set out and introduced by plaintiff. 

{n the portion of Robotham’s deposition omitted by plaintiff and read in this con- 
nection by defendant, Robotham testified that the surrender deed was forwarded to 
the Kansas City office under date of February 21, 1919, for execution by McCormick, 
and that it was received back by him, executed, in the letter from Cashier Inlow, 
dated March 3, 1919. Thereupon the whole of said letter, heretofore shown as Ex- 
hibit H, was admitted and read in evidence over plaintiff’s objection. In the portion of 
Robotham’s deposition, thus read by defendant, Robotham testified that the letter 
forwarding the surrender deed was not dated the same day as the letter forwarding 
the application for the new policy, but that the former was dated March 3, while 
the latter was dated March 4, 1919. Robotham also said that there was no other 
or further correspondence between the home office and the Kansas City office or with 
McCormick with respect to the application prior to the receipt of the telegram 
announcing McCormick’s death. He, on request, attached a photographic copy of the 
surrendered policy, No. 345913, to his deposition. 

At the close of plaintiff's case in rebuttal, defendant again demurred to the evi- 
dence, but was overruled. Thereupon defendant introduced evidence showing a tender 
of the $34.85 to plaintiff which was refused, also that a deposit of said amount had 
been made with the clerk of the court for plaintiff. 

At the conclusion of all the evidence, defendant again demurred, but was over- 
ruled. 

Plaintiff submitted her case upon instruction No. 1, which told the jury that if 
they believed from the evidence defendant issued its policy to Louis D. McCormick, 
dated February 1, 1916, and that on the 11th of March, 1919, “while said policy was 
in force and effect, if you so find,’ said McCormick died, and that defendant there- 
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after denied liability on said policy, “and if you further find that said policy had not 
been surrendered but was in force and effect at the time of the death of said Louis 
D. McCormick,” then verdict should be for plaintiff in the sum of $5,000 less than 
$180, and interest thereon at 6 per cent. from March 10, 1919, and that the jury might, 
in addition, allow interest at 6 per cent. from the date of denial of liability, “if 
you so find.” 

Said instruction then went on and told the jury that— 

“Whether or not the policy sued on was surrendered” to defendant “was to be 
determined by the intent of the parties from all of the evidence in the case, and in 
considering the intent of the parties, you are instructed that you may take into account 
all the surrounding facts and circumstances in evidence, and if you find that at the 
same time that the surrender deed in evidence was executed that Louis Darrell Mc- 
Cormick applied to defendant company for a new policy of insurance in like amount 
as the old policy, and if considering all the facts and circumstances in evidence you 
find that it was the intent of the parties that the policy sued on was not to be sur- 
rendered and canceled until and unless the new policy applied for, if you so find, had 
been issued by defendant company, and that such new policy was not issued by the 
—* company, then your verdict will be for the plaintiff as hereinbefore set 

orth.” 

[1, 2] The question of whether defendant’s demurrer to the evidence should have 
been sustained is vitally affected by the question whether plaintiff made a prima facie 
case, as she contends, by showing the issuance and delivery of the polity, the death 
of insured, the appointment of plaintiff as administratix of insured’s estate, the waiver 
of proofs of death by denial of liability, and the introduction of the policy in evi- 
dence. Ordinarily, a prima facie case would thus be made. But, in the case at bar, 
plaintiff was not in possession of the policy. On the contrary, the petition alleges that 
it is in defendant’s possession, and the evidence also shows this, since in Robotham’s 
deposition he was asked to, and did, attach a photographic copy of the policy. The 
record, it is true, recites that plaintiff introduced the policy; but it is manifest from 
the entire record that the policy was there merely for the purpose of being introduced 
in evidence pursuant to an agreement that all papers involved in the controversy were 
produced at the trial for the use of whichever side desired to introduce them. As the 
policy was not in plaintiff’s, but was in defendant’s, possession, the plaintiff did not 
make a prima facie case merely by showing the issuance and delivery of the policy 
and the death of the insured. Acuff v. New York Life Ins. Co., 210 Mo. App. 356, 
239 S. W. 551, 553. 

[3] Moreover, plaintiff’s pleadings, and the instruction on which she submitted 
her case, all show that she bottoms it upon the theory that possession of the policy 
had been surrendered to the defendant, but that it was a conditional surrender, de- 
pendent upon defendant’s issuance of a new policy, and the condition not having 
been performed, the surrender did not take effect. Consequently, she says, the old 
policy is still in force. But there is no evidence to show that the surrender of the 
old policy was conditioned upon the issuance of the new. Nor is there any evidence 
to show that the change should be effected without any break in the continuity of 
McCormick’s life insurance. So far as the papers themselves show, they are directly 
to the contrary. The surrender deed is absolute on its face and recites that it is in 
consideration of $180, which is acknowledged to be in “full satisfaction” thereof, and 
it is conceded that this amount was the true surrender value thereof. Unquestionably, 
the surrender deed was executed and delivered. It is true that at the time the sur- 
render deed was executed, an application for a new policy was made and a medical 
examination was had and a report thereon made, but the company expressly and 
unqualifiedly reserved the right to disapprove of the application, to refuse the insur- 
ance, and to return the new premium if the policy was not issued within 60 days. 
In the meantime what would become of the old policy? By its terms, it required a 
semi-annual premium of $81.55 on the Ist of February each year to keep it in force, 
with 33 days of grace in which to pay that sum, and if not paid within that time the 
policy was at an end except for its surrender value. There is no evidence that any 
premium for the fourth year was paid; and manifestly none was paid, since the 
surrender value of the policy was $180, and this was its surrender value at the end 
of the three years, namely, on February 16, 1919. The days of grace for the pay- 
ment of the premium for the fourth year of the old policy would expire on March 4, 
1919, so that the old policy did not continue in force, except as to its surrender value, 
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beyond that date, which was before the application for the new policy could even be 
received in Hartford, much less be acted upon by defendant, and McCormick’s death 
occurred seven days thereafter. 

[4, 5] In lieu of affirmative or express evidence to show that the surrender of 
the old policy was conditioned upon the issuance of the new and that there was to be 
no interregnum between the two, plaintiff relies upon inferences which she says the 
jury have a right to draw; but there is nothing outside of what has been hereinbefore 
stated from which to draw them. The only basis upon which plaintiff’s contention 
can be said to rest inheres in the circumstance that at the time the surrender deed to 
the old policy was executed an application was made for the new policy, and this 
ground is coupled by plaintiff with another inference, without other basic support, 
that, of course, McCormick intended his insurance to have no break of continuity. 


This last-mentioned inference, and also the others, are stated in plaintiff’s brief as 
follows: 


“ * * * No one in his ordinary senses would give up a policy for $5,000 in 
full force and effect, at the same time taking out an application for new insurance in 
the same company for a like sum for a lower rate of premium, without intending to 
have continuous insurance and intending that the one policy was to be a substitute 
for and in lieu of the other; that the one policy was not to be terminated until the 
company took action upon the new application and issued him a new policy.” 

A mere intention to that effect in the mind of McCormick would not amount to 
anything unless it was expressed in some way so that it could be said that such was 
the understanding and agreement between him and defendant; and, if there was such 
an agreement or understanding, it was incumbent upon plaintiff to introduce some 
evidence in support thereof. Under the circumstances of this case, it devolved upon 
plaintiff to show that the surrender and cancellation of the old policy was condi- 
tional only. Acuff v. New York Life Ins. Co., 210 Mo. App. 356, 239 S. W. 551; 
Downs v. Horton, 287 Mo. 414, 432, 230 S. W. 103. In all the cases cited by plaintiff 
in support of her contention there was ample evidence to show that what appeared 
to be an absolute cancellation was in reality a conditional cancellation only, and the 
condition never having been performed of course the original policy stood as it had 
theretofore existed, in full force and effect. 

(6, 7] We may very well agree with plaintiff that any self-serving statements 
contained in defendant’s interoffice communications are not admissible in evidence; but 
it is not necessary to rely upon these. The fact that the old policy was in the pos- 
session of defendant’s Kansas City cashier, and was mailed by him to Hartford on 
February 18, 1919, was admissible, as well as the fact, testified to by Robotham, that 
it was received in such letter and that a surrender deed was, on February 21, 1919, 
sent to Kansas City for execution by McCormick; and the further facts that the 
surrender deed, duly executed, was transmitted to defendant on March 3, 1919, and 
on March 6, 1919, defendant promptly sent the surrender value called for therein. 
The statements in these various letters as to what the insured wanted, etc., need not 
be considered, but what was done, and the dates on which they were done, are ad- 
missible. And in none of these things is there anything to help out or support the 
inferences plaintiff seeks to draw. The old policy was sent to the company as early 
as February 18th, and the only inference arising from this fact is that it was sur- 
rendered for cancellation. The sending of the surrender deed for execution, the 
return thereof duly executed, and the prompt remittance of the surrender value 
thereof, are in accord therewith, and this is strictly borne out by the terms of the 
surrender deed itself. The terms of the application for the new policy disclose no 
connection whatever with the old policy, but clearly is of itself independent of every- 
thing. The premium for the new policy was not deducted: from the surrender value 
of the old, but each of these were attended to as a separate and distinct matter, the 
applicant giving his check for the new premium to be accepted by defendant if the 
new insurance was issued, but if not the premium was to be returned. An inference 
favorable to plaintiff is attempted to be drawn from the fact that the check for the 
new premium, dated March 3, 1919, was not cashed until the day after the $180 was 
deposited. But whether this check was not cashed until them may well have been 
because McCormick’s account was not sufficient to meet said premium check until the 
$180 was deposited, and this seems as likely, since McCormick’s account prior to the 


$180 deposit was only $6.04. At any rate, a conclusion either way on this proposition 
would be a mere guess. 





‘ 


Life] McCormick v. Travelers’ Ins. Co. 43 


The surrender deed was sent to the superintendent of the policy loan division on 
March 3, 1919, and the application for the new policy was mailed the next day to the 
secretary of the life department. These two departments are separate and distinct. 

[3] It is urged that the old policy was still in force because the $180 surrender 
vuale was not received by McCormick. The surrender deed is merely a release of 
defendant from liability and a surrender of the policy for its surrender value. The 
policy provided for the cancellation in case the insured requested it. Under these cir- 
cumstances, the cancellation was complete upon receipt of the policy with the request 
for cancellation, even though the surrender value did not reach insured before he left 
for Excelsior Springs. Parsons v. Northwestern, etc., Ins. Co., 133 Iowa 532, 110 
N. W. 907; Farmers’, etc., Ins. Co. v. Phenix Ins. Co., 65 Neb. 14, 90 N. W. 1000, 
95 N. W. 3; Roberta Mfg. Co. v Royal Exchange, etc, Ins. Co., 161 N. C. 88, 76 S. E. 
865, 868, 869; Colonial Assurance Co. v. National Fire Assurance Co., 110 Ill. App. 
471; Davidson v. German Ins. Co., 74 N. J. Law, 487, 65 Atl. 996, 13 L. R. A. (N. S.) 
884, 12 Ann. Cas. 1065; Gately-Haire Co. v. Niagara Falls Ins. Co., 221 N. Y. 162, 
116 N. E. 1015, Ann. Cas. 1918C, 115; Mangrum v. Law Union, etc., Ins. Co., 172 
omar 157 Pac. 239, L. R. A. 1916F, 440, Ann. Cas. 1917B, 907; Elliott on Ins., 
§ 300. 

We have carefully gone through the record in this case and have set forth every- 
thing upon which, in any view, plaintiff can be said to rely in support of a cause of 
action based upon the policy sued on. There is, in our view, nothing upon which 
can be based a reasonable inference that the cancellation and surrender of the old 
policy was conditioned or dependent upon the issuance of a new policy. 

The judgment is therefore reversed. 

All concur. 

On Motions for Rehearing and to Transfer. 

[9] We are at a loss to understand how the foregoing opinion can be so misun- 
derstood as that it should be construed as being based on the interoffice communica- 
tions between the defendant’s home office and its Kansas City office, as evidence of the 
matters stated therein. It is not. The statements in those letters are not treated as 
evidence of their contents. But the testimony of the officers that a certain document 
was sent or received in a letter of such and such a date is evidence. 

[10] Neither does the opinion base its denial ot recovery upon the acceptance of 
the evidence of defendant’s witnesses in contradiction of any evidence offered by plain- 
tiff. We are well aware of the rule that, where the verdict is in plaintiff’s favor, 
all of her evidence not diametrically opposed to reason or the common experience of 
men must be accepted as true. But in this case plaintiff sues upon a certain theory, 
offers no evidence in support of that theory, and asks the jury to give her a verdict 
based on inferences when there is no evidence anywhere furnishing a basic support 
of such inferences, not even in anything defendant or its officers said or did; and 
certainly plaintiff ought not to object if defendant’s evidence and correspondence is 
looked into to find, if possible, some evidence which might tend to support plaintiff’s 
theory. When this is done and nothing is found therein to give support or coun- 
tenance to plaintiff’s claim, this is not basing the conclusion reached by the opinion 
upon an acceptance of detendant’s testimony in preference to plaintiff’s evidence. 

The fallacy in plaintiff’s position is in assuming that she made a prima facie case. 
She did not. Not only does she solemnly state in her petition that the policy is not 
in her possession and is in defendant’s possession, but, as stated in the opinion, the 
whole theory of her case, as shown by her pleadings, instructions, and evidence, is 
that— 

“Possession of the policy had been surrendered to defendant, but that it was a 
conditional surrender, dependent upon defendant’s issuance of a new policy, and the 
condition not having been performed, the surrender did not take effect. Conse- 
quently, she says, the old policy is still in force.” 

But there is no evidence to show that the surrender of the old policy was condi- 
tioned upon the issuance of the new. 

The motions for rehearing and to transfer are overruled. 

All concur. 
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PARKER v. NEW YORK LIFE INS. CO. (No. 166.) 
(Supreme Court of North Carolina. Oct. 22, 1924.) 
125 Southeastern Reporter 6. 

1. INSURANCE—WHERE INSURER RELIED ON SUICIDE CLAUSE RE- 
STRICTING ISSUE TO WHETHER INSURER DIED BY OWN ACT 
WITH SUICIDAL INTENT, HELD PROPER. 

Where insurer defended under clause restricting its liability to return of premiums 
in case ot suicide, sane or insane, held that refusal to submit issue as to self-destruc- 
tion, and submitting instead, whether insured died by own act with suicidal intent, 
was proper, evidence going to issue-of suicide or accidental killing and sanity’ not 
being disputed. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 

2. INSURANCE—“SELF-DESTRUCTION” CLAUSE IN POLICY NOT CON- 
STRUED TO INCLUDE ACCIDENTAL KILLING. 

Under clause restricting insurer’s liability, in event of self-destruction of insured, 
sane or insane, to return of premiums, accidental killing would not be “self-destruc- 
tion.” 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from Superior Court, Craven County; Daniels, Judge. 

Action by Elizabeth W. Parker against the New York Life Insurance Company. 
Tudgment for plaintiff, and defendant appeals. No error. 

Moore & Dunn, of Newbern, for appellant. 

T. D. Warren, of Newbern, and J. H. Stringfield, of Atkinson, for appellee. 

Criarkson, J. [1] The action involves collection of $1,000 life insurance policy 
on the life of Roger L. Parker, husband of the plaintiff, who died January 29, 1923, 
within a year from the issuance of said policy. The defendant denied liability, and 
defense set up a provision contained in the policy which reads as follows: 

“Self-Destruction—In the event of self-destruction during the first two insur- 
ance years, whether the insured be sane or insane, the insurance under this policy 
shall be a sum equal to the premiums thereon, which have been paid to and received 
by the company.” 

The court submitted the following issue to the jury, which was answered by 
them in the negative: 

“Did the insured, Roger L. Parker, die by his own hand or act with intent to 
commit suicide?” 

The court below charged the jury, in part, as follows: 

“It is alleged that R. L. Parker, the insured, died on the 29th of February, 1923; 
that prior to his death he had paid the premium on this policy of insurance, and 
that after his death in February, 1923, the plaintiff furnished the defendant with 
proof of his death. The defendant admits the execution of the policy, the payment 
of the premium, the death of Roger L. Parker, and the furnishing of proof of his 
death, but it alleges there was a clause in this policy of insurance as follows: [The 
court read said clause as above set forth.] So that, gentlemen, the only question pre- 
sented to you under the pleadings in this case is embraced in the issue which I 
have submitted, ‘Did the insured, Roger L. Parker, die by his own hand or act with 
intent to commit suicide?’ And upon the issue the burden is upon the defendant, 
the Insurance Company, to satisfy you by the greater weight of the evidence that 
he shot himself with a pistol with intent to take his own life. It is admitted that 
he died from the result of a pistol shot, and the sole question for you is whether this 
evidence satisfies you by its greater weight that he shot himself intentionally. If the 
evidence satisfied you that he shot himself accidentally, then you would answer the 
issue ‘no.’ Unless you are so satisfied, however, by the greater weight of the evi- 
dence, the burden being upon the defendant, that he intentionally shot himself and died 
as a result of the wound inflicted, then your answer to the issue would be ‘yes.’ The 
desire for life is so great in all mankind, there is no presumption that a man com- 
mits suicide, and the person who alleges that he committed suicide may show by 
greater weight of the evidence that he intentionally killed himself, and if he does not 
satisfy the jury by the greater weight of the evidence, then it is the duty of the jury 
to answer the issue ‘no.’ 

The defendant tendered the issue: “Did the insured cause or produce his own 
self-destruction?” The court below refused to submit the issue, and submitted the 
one set forth in the record. In Thaxton v. Insurance Co., 143 N. C. p. 36, 55 S. E. 





Life] Parker v. New York Life Ins. Co. 45 


419, an issue like the one submitted in the instant case was held not to be error. 
Hoke, J. (now C. J.), said: 

“Again, the charge of the court is urged for error in connection with the second 
issue, the issue being in form as follows: ‘Did the insured die by his own act or 
hand with intent to commit suicide?’ The policy, bearing date June 18, 1904, con- 
tains a condition that if the insured, within one year from the issue of the policy, die 
by his own act or hand, whether sane or insane the company shall not be liable for 
any greater sum than the premiums, etc. A condition of this kind is held to be a 
valid stipulation. Spruill v. Insurance Co., 120 N. C. 140; Vance on Insurance, p. 532. 
And it is generally held, also, that such a provision, in its terms refers to suicide and 
does not include a killing by accident, even although the act of the insured may 
have been the unintended means of causing death. Vance on Insurance, supra. The 
issue was therefore properly framed: ‘Did he die by his own hand with intent to 
commit suicide?’ It is also accepted doctrine that on such an issue addressed to 
this question, the presumption is against an act of suicide, and the burden is on the 
party who seeks to establish it. Am. and Eng. Ency., vol. 1, p. 331; Vance on Insur- 
ance, p. 523; Lawson’s Law of Presumptive Evidence, p. 241; Spruill v. Insurance 
Co., supra; Mallory v. Insurance Co., 47 N. Y. 52.” 

In Baker v. Insurance Co., 168 N. C. 88, 83 S. E. 16, the issue was as in the 
case at bar: 

“The only issue in controversy upon the second trial was the following: ‘Did 
the insured die by his own hand or act with intent to commit suicide?’ which was 
answered in favor of the plaintiff, and the only exceptions seriously debated are to 
the charge of his honor instructing the jury that the burden was upon the defend- 
ant to prove by the greater weight of the evidence that the deceased committed sui- 
cide, and to the refusal to charge the jury to answer the issue ‘Yes’ if they believed 
the evidence. In our opinion, there is no error in either ruling. When an insurance 
company seeks to avoid payment of a policy on account of suicide, the burden of 
the issue is on the defendant (Thaxton v. Insurance Co., 143 N. C. 37), and ‘the 
weight of the evidence must be with the party who has the burden of proof, or 
else he cannot succeed.’ Chaffin v. Mfg. Co., 135 N. C. 100. The evidence as to suicide 
was circumstantial, and while sufficient to justify an answer to the issue in favor 
of the defendant, it was not conclusive, and the inference of an accidental killing 
could be accepted.” 

In Wharton v. Insurance Co., 178 N. C. 136, 100 S. E. 266 (this case was tried 
also by the learned and conscientious judge who tried the present case), the insurance 
company set up the same defense in that case as in the instant case. The policy of 
insurance contained the same clause: 

“In event of self-destruction during the first two years, whether the insured be 
sane or insane, the insurance under this policy shall be a sum equal to the premium 
thereon which has been paid to and received by the company and no more.” 

The court, in that case, said: 

“Tt can serve no purpose to elaborate the testimony, for there was evidence tend- 
ing to sustain the theory that the death was caused by an accident, and the burden 
of proof was upon the defendant to establish its allegation that the death was delib- 
erate self-destruction. The function of the jury was to determine the fact. The 
burden of proof being on the defendant to prove its defense, the court could not 
adjudge that an affirmative defense is proven, for that involves the credibility of the 
w:tnesses, which is a matter for the jury. Soruill v. Insurance Co., 120 N. C. 141, 
and numerous citations thereto in the Anno. Ed. Besides, there was evidence to go 
to the jury that the death of the deceased was accidental.” 

The same issue was submitted in Kinsey v. Insurance Co., 181 N. C 478, 106 
S. E. 136, as in the present case. In that case the jury found for = Schuulent. 
and on appeal this court found no error. 

All the evidence introduced, both by plaintiff and defendant, shows that the 
case was fought out on the theory whether Roger L. Parker destroyed himself by 
committing suicide or accidentally killed himself. There was no evidence as to 
insanity. We think the issue was a proper cne, under the language of the policy, 
and the facts in the case. 

The defendant contends: 


“The court can readily see that the term ‘suicide’ is wholly inconsistent with the 
provisions of this policy because in this policy it is provided that whether the insured 
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‘be sane or insane,’ and an insane person could not commit self-murder, mental 
derangement would be a complete defense against self-murder or suicide, while under 
the terms of this policy and the decisions of the court, the purpose of the defendant 
was to protect itself from any liability which might produce the insured’s own self- 
destruction, whether he be sane or insane.’ 

In Union Mut. Life Ins. Co. v. Payne,- 105 Fed. 178, 45 C. C. A. 199, it is said: 

“If it occurred by suicide, whether the insured was sane or insane, the plaintiffs 
could not recover on the policy. If it occurred by accident or by assassination, the 
defendant is liable on the policy. Accidental or unintentional self-killing does 
not forfeit a policy for suicide. ‘Self-destruction,’ as used in the contract of insur- 
ance here in question, means suicide, and does not include accidental self-killing. 
May, Ins. (2d Ed.) § 207; Breasted v. Trust Co., 59 Am. Dec. 489, and note, § 3. 
The insurers frame their own contracts, and, when they choose, they may insert 
express stipulations against accident. ‘If they prefer, for the purpose of getting 
custom, to omit such a stipulation, and to leave the matter in a= the doubt ought 
to be resolved against them.’ Keels v. Association Pr C.) 29 Fed. 201.” Clarke 
v. Equitable Life Assur. Soc., 118 Fed. 374, 55 C. C. A. 2 

[2] We do not think that the language in the policy is clear enough to be con- 
strued as meaning that self-destruction included accidental killing, but the reasonable 
and righteous interpretation of the clause in the policy is that self-destruction meant 
suicide, whether the insured be sane or insane. Under the language of the policy, 
accidental killing would not be so construed as to mean self-destruction such as 
would avoid the policy. If the defendant so intended, how easily it could have 
been written in the policy—‘Self-destruction: ‘In the event of self-destruction (which 
includes accidental killing of one’s self) during the first two insurance years, whether 
the insured be sane or insane, the insurance under this policy shall be a sum equal 
to the premiums thereon, which have been paid to and received by the company.’ ” 

Sd said in Allgood v. Insurance Co., 186 N. C. 420, 119 S. E. 564, 30 A. L. R. 
p. 652: 

“The language of the rider is ambiguous and not clear. The rider, on its face, 
indicates it was a form prepared by defendant. If the defendant intended that the 
automobile should be locked ‘when leaving same unattended,’ it could have said so 
in plain language. The defendant, no doubt, has men skilled to draw its insurance 
policies and riders. The rider could have been drawn in simple language, well under- 
stood by all; for example, ‘The insured undertakes, during the currency of this 
policy, to always lock the automobile when unattended.’ ‘While we should protect the 
companies against all unjust claims, and enforce all reasonable regulations necessary 
for their ‘Protection, we must not nee that the primary object of all insurance is 
to insure.’ Grabbs v. Insurance Co., 125 N. C. 399,” 

We have examined the exceptions and assignments of error made by defendant 
with care, and can see no error in them. 

There was some evidence to go to the jury, slight, but sufficient, that the injury 
was accidental. This was a question for the jury. 

From the entire record we can find no error in law. 

No error. 


LITTLE er at. v. GOULD INV. INS. CO. er at. (No. 13775.) 
(Supreme Court of Oklahoma. Oct. 7, 1924.) 
229 Pacific Reporter 616. 
(Syllabus by the Court.) 


1. INSURANCE—BENEFICIARY OF POLICY ISSUED BY STOCK COM- 
PANY MAY RECOVER FOR LOSS OCCURRING PRIOR TO APPOINT- 
MENT OF RECEIVER. 

The beneficiary of an insurance policy issued by a stock company has the right 
to recover on the policy for a loss which occurs prior to the appointment of a receiver 
for the liquidation of the affairs of the company. 

(For other cases, see Insurance, Dec. Dig. § 51.) 

2. INSURANCE—STOCKHOLDERS CANNOT COMPLAIN OF PAYMENT 
OF LIABILITY ON ANY POLICY, BECAUSE COMPANY INSOLVENT. 
The stockholders of an insolvent stock insurance company will not be heard to 

complain about the payment of liability on any policy of insurance issued by the 
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company on account of the company becoming insolvent, so long as any assets of 

the company remain fof the payment of its debis. 

(For other cases. see Insurance, Dec. Dig. § 51.) 

3. INSURANCE—SEVERAL BENEFICIARIES OF POLICIES ISSUED BY 
STOCK COMPANY STAND ON SAME EQUITABLE BASIS. 

The several beneficiaries of the insurance policies issued by a stock company 
stand upon the same equitable basis, as the several policyholders contributed to the 
creation of the property and assets of the company available for the payment of 
claims. 

(For o her cases. see ansurance, Dec. Dig. § 51.) 

4. INSURANCE—BENEFICIARIES AND CREDITORS OF INSURANCE 
COMPANY ENTITLED TO HAVE AFFAIRS SETTLED WITH REA- 
SONABLE DISPATCH AFTER APPOINTMENT OF RECEIVER. 
After the insurance company has been adjudged to be insolvent and a receiver 

or *-stee has been appointed by the court to liquidate the affairs of the company, 

the heneficiaries and creditors of the company are entitled to have the affairs of the 
company settled and the claims paid with reasonable dispatch. 

(For other cases, see Insurance, Dec. Dig. § 51.) 

5. INSURANCE—BASIS STATED ON WHICH COMPLAINT OF ONE 
BENEFICIARY AGAINST PAYMENT OF ANOTHER’S CLAIM IN 
COURSE OF LIQUIDATION SHOULD REST. 

The complaint of one beneficiary against the payment of the claim of another 
beneficiary in the course of the liquidation of the affairs of the company, is made to 
rest upon the fact that the payment will occasion undue delay in the settlement of the 
affairs of the company and the payment of other beneficiaries. 

(For other cases, see Insurance, Dec. Dig. § 51.) 

Commissioners’ Opinion, Divis‘on No. 4. 

Appeal from District Court, Oklahoma County; Geo. W. Clark, Judge. 

Action by the State of Oklahoma on relation of E. W. Hardin, Insurance Com- 
missioner, against the Gould Investment Insurance Company, in which Delphia Little 
and others intervened. From the judgment rendered, the intervenors appeal. Re- 
versed and remanded with directions to enter judgment for intervenors. 

Ledbetter, Stuart, Bell & Ledbetter, Shirk, Danner & Fowler, and Evans & 
Hubbard, all of Oklahoma City, for plaintiffs in error. 

Beets & Darrough and D. B. Welty, all of Oklahoma City, for defendants in 
error. 

STEPHENSON, C. The State of Oklahoma on the relation of E. W. Hardin, as 
insurance commissioner, commenced its action against the Gould Investment & Insur- 
ance Company to restrain the company from continuing its insurance business in the 
State of Oklahoma, and for the appointment of an agent for the conduct of the 
defendant’s business. The plaintiff for its causes of action alleged that the defend- 
ant was mismanaging its business affairs and imposing upon its policyholders in an 
unfair manner. The court issued a temporary injunction restraining the defendant 
from the conduct of its insurance business in the state. The court appointed W. A. 
Carver as an agent for the company, to conduct the business of the company under 
the direction of the court. It appears from the record that W. A. Carver received 
the premiums for the company due on policies issued by the company. The agent 
performed other acts for the company in relation to the conduct and continuance of 
its buisness affairs. After the appointment of the agent, it appears that the efforts 
of all parties concerned in the suit were directed to re-establishing the company on 
a firm business basis. Two meetings of the stockholders of the company were held 
with a view of adjusting the company’s affairs. 

As late as February, 1922, it appears that the court placed the affairs of the 
company in the hands of a reorganization committee for the purpose of enabling the 
company to re-establish its business. The purposes of fhe agent and the reorganiza- 
tion committee were not to liquidate the affairs of the company, but to aid and 
assist the company to reorganize for business. Finally, on July 7, 1922, the court 
appointed the Southwestern National Bank as agent or receiver for the company, 
with instructions to proceed in the liquidation of its affairs. The several policy- 
holders of the beneficiaries involved in this action died not later than July, 1921. 
All the policyholders had complied with the conditions of their policies prior to death, 
and had not breached the conditions of any of the policies, The receiver of the 
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company refused to allow the claims of the several beneficiaries. The beneficiaries 
intervened in this cause to recover on the policies issued by the defendant insurance 
company. The cause was tried to the court without the intervention of a jury. 
The court denied recovery in favor of the ‘intervenors. The latter have appealed the 
cause, and assign the following errors for reversal here: (1) The judgment of the 
court is contrary to the evidence. (2) The judgment is contrary to law. 

[1] It appears that the court denied recovery on the ground that the liability on 
the policies arose after the institution of the injunction proceedings, and the appoint- 
ment of the first agent to manage the affairs of the company. The rule applied by 
the courts of several states differs in relation to the rights of the beneficiaries against 
an insolvent stock insurance company; some require the cause of action to accrue 
prior to the filing of the liquidation proceedings, and others allow recovery if it 
occurs before the appointment of a receiver. It will be observed that this proceeding 
was commenced primarily for the purpose of restraining the insurance company from 
continuing its business in this state on account of the mismanagement of its business 
affairs. It does not appear that the liquidation of the affairs was sought or contem- 
plated at the time of the commencement of this suit by the insurance commissioner. 

The fact that the insurance company was denied the right to continue its busi- 
ness in this state could not affect the rights already created by the issuance of its 
policies of insurance. The efforts of all parties concerned between the time of filing 
this action and the date of July 7, 1922, were directed to the proposition of enabling 
the company to re-establish and continue its insurance business in the state. It appears 
that on the later date the parties concerned in the matter of re-establishing the com- 
pany became convinced that it was not practical for the company to reorganize in 
business. The reorganization committee and others concerned then petitioned the 
court to appoint the Southwestern National Bank as receiver, for the purpose of 
liquidating the affairs of the company. It appears that this was the first step taken 
by the court or the parties concerned to bring about the liquidation and settlement of 
the company’s affairs. The right of actions had accrued in favor of the several 
beneficiaries involved in this action prior to the date of the appointment of the 
Southwestern National Bank as receiver in liquidation. 

[2] The stockholders of an insurance company are not in a position to make 
complaint against the payment of claims on any contracts of insurance issued by the 
company. The company has bound itself for a valuable consideration to perform 
the conditions set forth in the contract. The stockholders certainly could not com- 
plain that the beneficiaries undertook to enforce their claims on the policies because 
of the wrongs of the company. 

[3, 4] The several policyholders must stand upon the same equitable plane as 
they have equally contributed to the creation of the assets of the company. It fol- 
lows that a beneficiary should have a sound reason on which to base his denial of 
payment to another beneficiary. There should be some real difference between the 
situation of the beneficiaries in order to enable one beneficiary to claim a preference 
over another in receiving payments from the assets of the company. The beneficiaries 
and creditors of an insolvent stock insurance company or any other insurance com- 
pany are entitled to have the affairs of the company liquidated with reasonable dis- 
patch, in order that they may receive payment for their claims. 

[5, 6] The complaint of one beneficiary against the payment of the claim of 
another beneficiary should rest on the ground that to follow the proceedings neces- 
sary to effect payment of the latter, it would result in unreasonable delay in the 
liquidation of the affairs of the company. The basis of complaint to payment in this 
case should be made to rest upon the question of delay in the settlement of the claims 
of other beneficiaries. It is not necessary for us to go farther in this case than to 
say that the payment of the claims of the beneficiaries in this suit would not have 
delayed the settlement and liquidation of the affairs of the company, as the causes 
of action arose prior to the appointment of the Southwestern National Bank for 
the purpose of liquidation. It appears that the attorneys for the defendants offered 
to confess judgment in favor of the intervenors during the course of the trial, for 
20 per cent. of the claims. The offer of confession was an acknowledgment of lia- 
bility on the part of the company in favor of the intervenors. The right of the 
intervenors to recover, then, became a question of law for the court. The inter- 


— in this action are entitled to recovery for the full amount represented by the 
policies. 
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We are not advised by the record whether the defendant company may be able 
to make full payment of all claims; if, not, these claimants should be paid pro rata 
with other beneficiaries. Evans v. Ill. Surety Co., 298 Ill. 101, 131 N. E. 262; 
Shloss v. Metropolitan Surety Co., 149 Iowa, 382, 128 N. W. 384; Ins. Commr. v. 
People’s Fire Ins. Co., 68 N. H. 51, 44 Atl. 82; Fed. Union Ins. Co. v. Flemister, 
95 Ark. 389, 130 S. W. 574; People v. Highland Mutual Fire Ins. Co., 26 Misc. 
Rep. 205, 56 N. Y. S. 83; Frink v. Nat. Mutual Fire Ins. Co., 90 S. C. 544, 74 S. E. 
33, Ann. Cas. 1913D, 221. 

[7] It is recommended that this cause be reversed and remanded, with directions 
to the trial court to enter judgment in favor of all the intervenors for the amounts 
sued for on the policies, and for further proceedings in accordance mith the views 
herein expressed 

Shackelford and Dickson, CC., concur. 


BAILEY v. JEROME et ar. (No. 11587.) 
(Supreme Court of South Carolina. Oct. 25, 1924.) 
125 Southeastern Reporter 29. 
INSURANCE—POLICY PAYABLE TO “CHILDREN” HELD NOT TO IN- 

CLUDE GRANDCHILDREN SURVIVING DECEASED CHILD. 

Life policy, providing that it should be construed according to laws of New York, 
and payable to wife of insured “and if not living to their children or their guardian 
for their use,” held not to include grandchildren surviving deceased child. 

(For other cases, see Insurance, Dec. Dig. § 585[4].) 

Appeal from Common Pleas Circuit Court of Charleston County; R. W. Mem- 
minger, Judge. 

Action by Ruth Baynard Bailey against Chauncey Jerome and others. Judg- 
ment for plaintiff, and defendants Chauncey and Katherine Jerome appeal. Affirmed. 

The decree of Judge Memminger follows: 

The above-entitled cause has been submit'ed for decision upon the complaint, 
answers, and an agreed statement of facts, and written arguments. and a photographic 
copy of the policy of insurance which is in question. It seems, from all of this, that 
James Swinton Baynard took out a policy with defendant comnany, more than 43 
years ago, the policy is payable to his wife “for her sole use, if living, in conformity 
with the statute” (no doubt some statute of New York, not of this state, is referred 
to), “and if not living, to their children, or the‘r guardian, for their use.” Mrs. 
Baynard predeceased her husband, and he died, January 31, 1923 (four days more 
than a year ago). He left a daughter, the plaintiff, and four children of a deceased 
daughter and a son. All, if any, interest in the policy of two of the grandchildren 
Jeromes), has been released to the plaintiff, a'so the share of the brother; but the 
insurance company is now Holding back the alleged share of two other Jerome chil- 
dren, neither being yet of age, and so, unable, legally, to protect the insurance company, 
if it should pay it all to the plaintiff, their aunt, the insurance company claiming 
that the grandchildren inherit their mother’s alleged share. There is no possible 
question, but that the plaintiff, as a child of the insured, was, at once, upon proof of 
his death, entitled to be paid a proportionate share of the policy; yet nothing was 
paid her for nearly two months and no interest for the time while this money was 
held back was added; and the same as to her brother’s share, and shares released to 
her by the two Jerome children, of age; as to whom, the insurance company claimed 
they had an interest, which it was unwilling to pay without a lawsuit. So taking it, 
“full and by,” more than a year has elapsed, and upon a policy of $5,000, upon which 
premiums were paid for 43 years. there is still unpaid $833.94, apparently without 
accumulated interest; nor deposited and bearing interest at this time. 

The question of law, upon which this payment of the alleged interest of the two 
minor grandchildren is stated, is as to whether the word “children” quoted from 
the policy includes grandchildren, as well as child or children living at the death 
of the insured. If this had been a testamentary disposition, there is no doubt the 
law of South Carolina would be against including grandchildren. Logan v. Brunson, 
56 S. C. 10, 33 S. E. 738. “It is well settled in this state, at least, that, where there 
is a devise to ‘children,’ that word can never be construed so as to include grand- 
children, unless there are no children, or there are strong and conclusive circum- 
stances which show that such was the intention of the testator.” 
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But this case is upon a contract, and there appears no decision in South Carolina 
pon the same point. But the veneral rule, as to a contract, is that the intextion of 
the parties cannot be inquired into, but the meaning is to be ascertained only from 
their expression of this meaning; to wit, the wording of the contract, in the light of 
the law pertaining there 'o. 

Opposing counsel have presented cases frcm other states in which the point 
now made has been decided; under the line headed by the New York decisions, the 
grandchildren, defendants herein, have no interest. Under the line headed by the 
Connecticut decisions, the decision would be the other way. 

After careful consideration I am for adopting the New York rule (certainly 
in the case at bar), and following the case, in point, of Aaron. Davis v. New York 
Life Ins. Co., 212 Mass. 310, 98 N. E. 1043, 41 L. R. A. (N. S.) 250. I am further 
moved to adopt the New York rule, not because the law of New York is the law of 
the forum, but as throwing much light upon the law which the contracting party, 
the insurance company, must have had in mind and desired to be governed by; because 
it is a New York corporation, contracted in the light of the law of its domicile, and 
so expressly stipulates in the contract. (See section 6, of the policy, as follows: 
“6. This policy is_a contract, made and executed in the State of New York, and 
shall be construed” only according to the charter of the company and the laws of 
that state, and, no suit shall be brought against the company upon this policy except 
in the courts of that state, or in the Circuit or District Court of the United States, 
nor shall any suit be brought after the lapse of one year from the time when the 
cause of action accrues.”) This is what the insurer wanted and stinulated for, and 
Mr. Baynard agreed to, 43 years ago. Let them have it. South Carolina has not 
decided otherwise. 

“As it is so tersely put in the closing sentence of the argument, presented by 
Mr. Rutledge, on behalf of the plaintiff, “A child is a child, and Mrs. Bailey is the 
only child surviving.’ The argument of Mr. Figg, upon the other view of the 
proposition, is agreeable and attractive, but I think the cases which support that 
view are less founded in reason, and should not be adopted. 

The decree is for the plaintiff for the relief sought in her comnlaint. I think 
the costs should be upon the defendant insurance company, under the lines set out 
in the first part of this decree, as to failure to promptly pay, etc.; and it is so ordered, 
adjudged, and decreed. 

R. McC. Figg, of Charleston, for appellants. 

Rutledge, Hyde & Mann, of Charleston, for respondent. 

Watts, J. For the reasons assigned by his Honor Judge Memminger it is the 
judgment of this court that the judgment of the Circuit Court be affirmed. 

Fraser and Cothran, JJ., concur. 

Marion, J., concurs in result. 

Gary, C. J., did not participate. 


SOUTHEASTERN LIFE INS. CO. er av. v. PALMER. (No. 11574.) 
(Supreme Court of South Carolina. Oct 4, 1924.) 
124 Southeastern Reporter 577. 

1. INSURANCE—WHETHER INSURED MADE FRAUDULENT REPRE- 
SENTATIONS IN APPLICATION HELD FOR JURY. 

In action on life policies, whether insured made fraudulent representations in 
application as to his health held question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE—CONSCIOUS FRAUD ON PART OF APPLICANT NOT 
INFERRED FROM MERE INACCURATE ANSWERS. 

Conscious fraud, on the part of insured, could not be inferred from rrere in- 
accurate answers in application, especially when answers were written bv insurer’s 
agents and testimony shows that insurer made subsequent thorough investigation of 
applicant’s physical condition, independent of answers. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE—KNOWLEDGE OF INSURER'S PHYSICIAN OF FACTS 
PUTTING HIM ON INQUIRY IMPUTABLE TO INSURER. 
Knowledge of insurer’s physician of such facts as would have put reasonably 

prudent man on inquiry, and which if pursued with due diligence would have led to 
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the knowledge of the fact that applicant had Bright’s disease, would have been equiva- 

lent to actual notice on the part of insurer. 

(For other cases, see Insurance, Dec. Dig. § 377[3].) 

4. INSURANCE—WHETHER INSURERS RELIED ON REPRESENTA- 
TIONS IN APPLICATION OR ON INDEPENDENT INVESTIGATION 
AS TO APPLICANT’S CONDITION HELD FOR JURY. 

In action on life pol’c’es in whch there was evidence that the insurance com- 
panies did not rely on insurer’s answers in applications but made i: dependent investi 
gations, question of whether they relied and acted on the insured’s representations, or 
acted on their independent investigations without reference to representations, held 
for jury. 

(For other cases, see Insurance, Dec. Dis. § 6¢8[6].) 

Cothran, J., dissent:ng. 

Appeal from Common Pleas Circuit Court of Florence County; Wm. P. Greene, 
Special Judge. 

Action by Mary Keith Palmer, individually and as adm‘nistratrix, etc., of George 
Palmer, deceased, against the Southeastern Life Insurance Ccm-any and the Phila- 
delphia Life Insurance Company. Judgment for plaintiff, and defendants appeal. 
Affirmed. 

Arrowsmith & Muldrow, of Florence, Haynsworth & Haynsworth, of Green- 
ville, and Stack, Parker & Craig, of Monroe, N. C, for appe_lants. 

Wilcox & Willcox and D. Gordon Baker, all of Florence, for respondent. 

Watts, J. I do not concur in the opinion of Mr. Justice Cothran. I think all 
of the exceptions should be overruled and judgment afhrmed. 

The company did not act upon the application and the rexort of the local medical 
examiner, but made subsequent investigation. Three specimens of applicant’s urine 
were sent to the home office. : 

Palmer applied for policies on April 2d. The policies were not issued until 
June 10th and not delivered until June 20, 1920. 

The evidence conclusively shows that the company not only made a further 
examination as to Palmer’s physical condition, but an investigation of his financial 
standing. It did not rely, in issuing the policy, upon the statements made by the 
applicant or upon the report of its local medical examiner and the statements made 
by the applicant to him; in addition, it required three different specimens of the 
applicant’s urine to be forwarded to Philadelphia. It had these specimens analyzed. 
It consumed the months of April and May in additional investigations. After a 
thorough investigation, it issued the policies almost 10 weeks after they had- been 
applied for. 

{1, 2] As to whether there was fraud on the part of the applicant was a ques- 
tion for the jury. Conscious fraud could not be inferred from mere inaccurate 
answers, especially when the answers were written by the agents of the company, 
and the testimony shows a subsequent thorough investigation by the company of 
the applicant’s physical condition, independent of the answers of the applicant. 

His honor committed no error in submitting the case to the jury for their deter- 
mination. Under the case of Huestess v. South Atlantic Life Insurance Co., 88 S. C. 
31, 70 S. E. 403, a case very similar to this, this court says in the opinion: 


“There is no direct or positive testimony tending to show that the insured intended 
to practice a fraud upon the defendant other than the mere inference, arising from 


the signing of the application for insurance, containing the answers alleged to be 
false.” 


_ In that case this court held that under the circumstances the question whether the 
insured was guilty of conscious fraud should have been submitted to the jury. 


In this case the evidence is stronger, for we have an independent investigation 
by the company, running over a period of two months, before they issued and delivered 
the policies. The physician selected by the insurance company for the examination of 
Palmer was also Palmer’s family physician and had treated him. If Palmer had 


ag bi disease, no one could have been in a better position to _know it than 
Jr. Boykin. 


[3] If Dr. Boykin knew these facts, or if he were in possession of such facts 
as to have put a reasonably prudent man on inquiry, and if pursued with due dili- 
gence would have led to the knowledge of the fact that the applicant had Bright’s 
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disease, if he had it this would have been to the company the equivalent of actual 
notice. 

We find in Black on Rescission and Cancellation, § 110, the following: 

“A contract or obligation cannot be rescinded on the ground of false or fraudu- 
lent representations unless it is shown that the party to whom they were made placed 
his reliance upon them, that is, believed in their accuracy and depended on their ccr- 
rectness, and on the strength of his dependence upon them entered into an engage- 
ment or assumed an obligation which otherwise he would have avoided. In an Eng- 
lish case it was said: ‘Cases have frequently occurred in which, upon entering into 
contracts, misrepresentations made by one party have not been in any degree relied 
upon by the other party. If the party to whom the representations were made him- 
self resorted to the proper means of verification, before he entered into the contract, 
it may appear that he relied upon the result of his own investigation and inquiry and 
not upon the representations made to him by the other party; or if the means of 
investigation and verification be at hand, and the attention of the party receiving the 
representations be drawn to them, the circumstances of the case may be such as to 
make it incumbent on a court of justice to impute to him a knowledge of the result, 
which, upon due inquiry, he ought to have obtained, and thus the notion of reliance 
on the representations made to him may be excluded:’” 

Also in same section 121: 

“Where. false and fraudulent representations are made concerning the subject- 
matter of a contract, but the person to whom they are made, before closing the 
contract (or before the time for payment arrives), inspects and examines the sub- 
ject of the contract or conducts an independent investigation into the matters covered 
by the representations, which is sufficient to inform him of the truth, and which is 
not interfered with or rendered nugatory by any act of the other party, it is presumed 
that he places his reliance on the information acquired by such investigation and on 
his own judgment based on such facts, and not on the representations made to him, 
and therefore he cannot have relief because his bargain proves unsatisfactory to him.” 

[4] Under these authorities, it clearly appears that neither of the insurance 
companies relied or acted on the representations as to the past history and the present 
condition made by the applicant Palmer, but, on the contrary, they took more time 
than usual for making independent investigations on their own account, and his honor 
was right in submitting the question to the jury, the question whether they relied 
on and acted on the representations of the applicant Palmer, or whether they acted 
on their independent investigations without reference to the representations made by 
the applicant. 

We cannot see how the court could have directed a verdict as asked by the 
defendants without overruling the Huestess Case, supra; Ledford v. Metropolitan 
Life Insurance Co., 97 S. C. 164, 81 S. E. 497; Turner v. Columbia National Life 
Insurance Co., 100 S. C. 121, 84 S. E. 413; Baker v. Metropolitan Life Insurance 
o., 106 S. C. 419, 91 S. E. 324; Fowler v. New York Life Ins. Co., 107 S. C. 21, 91 
S. E. 1043; Wingo v. New York Life Ins. Co., 112 S. C. 139, 99 S. E. 436; McLaurin 
v. Mutual Life Ins. Co., 115 S. C. 59, 104 S. E. 327; Sligh v. Sovereign Camp 
W. O. W., 117 S. C. 437, 109 S. E. 279; Livingston v. Union Central, 115 S. C. 128, 
104 S. E. 538; Id., 120 S. C. 93, 112 S. E. 547, 

I think judgment should be affirmed. 

A majority of the court having concurred in this opinion, it is the judgment 
of this court that the judgment of the Circuit Court be affirmed. 

Gary, C. J., and Fraser, J., concur. 

Marion, J., concurs in result. 

CoTuran, J. (dissenting). The Southeastern Company case: On May 1, 1919, 
George G. Palmer made a written application for insurance upon his life in the sum 
of $24,000, consisting of two policies of $12,000 each, payable at the rate of $50 
per month for 20 years; one of the policies applied for being a 20-payment policy, 
and the other an ordinary life; the beneficiary in each being his wife, the defendant, 
Mary K. Palmer. The policies were issued and delivered to him on June 10, 1919. 

The Philadelphia Company case: On April 2, 1919, Palmer made a written 
application for insurance upon his life in the sum of $10,000, consisting of two 
policies of $5,000 each, the beneficiary in each being his wife, the defendant, Mary K. 
Palmer. The policies were issued and delivered to him on June 20, 1919. 

The insured died on February 29, 1920. 
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These separate actions were instituted on the same day, June 9, 1920, for the 
purpose of having said policies declared void and canceled, upon the ground of mis- 
representations and fraud by the insured. 

The defendant answered in each case denying the allegations of misrepresenta- 
tions and fraud, and demanding judgment for the amounts of the several policies, 
set up as counterclaims. 

In the case of the Southeastern Life Insurance Company, the company made a 
motion before his honor, Judge Shipp, for an order striking out the counterclaims of 
the beneficiary, and a motion for an order referring the case to the master of Florence 
County, as a case in equity. Judge Shipp held that the counterclaims were properly 
pleaded, that the beneficiary was entitled to a jury trial upon them, and refused both 
of the motions. From his orders the company appealed, and on July 5, 1922, this 
court affirmed them, 120 S. C. 490, 113 S. E. 310. 

Thereafter the plaintiffs made reply in each case to the counterclaims, and by 
agreement the two cases were tried together before Hon. W. P. Greene, special judge, 
and a jury at the fall term of the court, 1922, the trial resulting in a verdict for the 
defendant, Mrs. Palmer, in each case. The two policies in the Southeastern Company 
called, in each, for the payment of 240 monthly installments of $50, two of which 
were unpaid and due at the time the answer was served; the verdict in that case was 
for $116.68. There were two policies of $5,000 each in the Philadelphia Company ; 
the verdict in that case was for $11,823.85. From the judgments entered upon these 
verdicts the insurance companies have appealed. 

At the conclusion of all of the evidence, each company made a motion for a 
directed verdict in its favor, upon the counterclaims set up by the defendant, which 
motions were refused. The principal question involved in this appeal is the correct- 
ness of the ruling of the presiding judge upon these motions. The grounds urged 
by the companies will sufficiently appear from the consideration which follows: 
Broadly stated, they rely upon certain representations alleged to have been made by 
the insured, for the purpose of obtaining insurance, which were material to the risk, 
acted upon by them, and which were false, known by the insured to have been so, 
and a fraud upon them. 

The misrepresentations relied upon by the companies, to defeat liability, were 
as follows: That the insured had never before applied for a policy without obtaining 
it; that no application for insurance by him had theretofore been withdrawn, post- 
poned, or declined; that upon no application theretofore made had the insured been 
offered a policy at a higher rate or upon a different plan from that for which he 
applied; that at the time of his application he was in good health, had had no other 
illness than malarial fever, had no disease of the kidneys; and that the last con- 
sultation with a physician was for malarial fever. 

It would be tedious and unnecessary to detail the questions and answers con- 
tained in the applications for insurance and in the medical examinations, both of which 
were signed by the insured. Suffice it to say that this documentary evidence shows 
beyond a shadow of doubt that representations of the foregoing purport were made 
by the insured and as the basis of his application for insurance. 

In the case of the Southeastern Company the application consisted of two parts: 
Part I, the formal application for insurance; and, part II, the medical examiner’s 
report, the applicant’s answers to the medical examiner, the family record, and the 
insurance record. 

At the foot of part II, just before the signature of the applicant, was this stipula- 
tion: 

“T hereby warrant and agree that all the aforesaid statements and answers, and 
all those contained in part I of this application, are true and are offered to the com- 
pany as a consideration for policy.” 

In part I, there are these statements: 

“T agree that this application and the answers to the medical examiner in part IT 
of said application, shall be the basis of the contract between the parties hereto, and 
shall be conclusive upon any person having or claiming any interest in any insurance 
to be issued. That the truthfulness of each statement is material to the risk and 
is the sole basis of the proposed contract.” 

In the case of the Philadelphia Company the formal application (part I) con- 
tains this stipulation: 

“T hereby agree that all representations and agreements made by or with the 
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aon * * * are * * * made a part of this application and the policy issued here- 
under. 

The application consisted of two parts: Part I, the formal application for 
insurance; and part II, the medical examination, family record, and insurance record. 

At the foot of part II, just before the signature of the applicant, was this 
stipulation : 

“T hereby agree for myself * * * that all the foregoing statements and answers, 
and those made to the medical examiner, are true and complete and are offered to 
the company as a consideration for the contract which I hereby agree to accept.” 

It appearing, as stated, beyond doubt that these representations were made, the 
initial inquiry is as to their character; that is, whether they must be construed as 
warranties or as simply representations, ‘the distincton between the two beng important, 
and sometimes vital as regards the applicable principles of law. 

The law as to warranties is thus expressed in 3 Joyce, Ins. § 1962: 

“Where it clearly appears by the express terms of the policy or from the entire 
contract, that a warranty was intended, the materiality of the fact, matter of circum- 
stance warranted, is not a subject of inquiry in aid of the assured; for the latter, 
in such case, will be held strictly to his contract, however immaterial the matter may 
be; so that a breach of the warranty may be availed of, the policy be avoided, and 
assurer be thereby discharged from liability, whether the warranty be material to 
the risk or not, for the warranty being so made a part of the contract makes the 
matter material, and its falsity precludes recovery.” 

See, also, the authorities collected in the case of Sligh v. Woodmen, 117 S. C. 
437, 109 S. E. 279, in the dissenting opinion of the writer. 

On the other hand, a statement which is not construed as a warranty, but as a 
simple representation, will not avoid the policy unless four elements unite: It must 
have been false; it must have been material to the risk; it must have been acted upon 
by the insurer; it must have been known to be false by the insured. 

In each one of the four policies this identical phrase is incorporated : 

“All statements made by the insured shall, in the absence of fraud, be deemed 
representations and not warranties.” 

If, therefore, the companies rely upon them as warranties, the burden is upon 
them to show that they were fraudulently made; otherwise they must, under. the 
express terms of the contracts, be construed as simply representations, subject to 
the particular rules applicable to representations. 

The provision in the policies, above quoted (manifestly in the interest of the 
insured), means that all statements, whether under ordinary circumstances susceptible 
to the construction of warranties or not, shall in the absence of fraud be construed 
as representations; but that statements, ordinarily construed as warranties, accom- 
panied by a fraudulent purpose, shall retain their character as warranties, unaffected 
by the said provision and subject to the law applicable to warranties. So that the 
insurer has the alternative choice of showing that certain statements, ordinarily con- 
strued as warranties, were made with intent to defraud and therefore retain their 
character as warranties, unaffected by the policy provision, or that they were repre- 
sentations accompanied by the elements detailed, and destructive of the policy. 

The investigation must therefore be directed to those inquiries: 

1. Were the revresentations false? 

2. Were they fraudulently made? 

3. If not fraudulently made and therefore simply representations : 

(a) Were they false? 

(b) Were they material to the risk? 

(c) Were they acted upon by the insurer? 

(d) Were they known by the insured to be false, 

The alleged misrepresentations, generally stated, refer to the previous “insurance 
record,” as it is termed, of the insured, and to his physical condition. This insurance 
record is presented in written documents signed by the insured. As counsel for the 
respondent say in their argument: 

“In support of its allegations the insurance companies placed in evidence the 
policies in question, the applications therefor, the reports of the medical examiners 
and certificates of good health dated June 20, 1919, as to all of which there was no 
controversy.” 

This is the record: On November 22, 1906, Palmer made application to the 
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New York Life Insurance Company for insurance, $1,000. On account of the presence 
of albumen in his urine, as disclosed by two separate examinations, the policy was not 
issued to him. Later a policy was issued and offered to him based upon a different 
plan from that for which he applied. It provided that if he died within the first 
year, the amount payable should be $619.62; that if he did not, the value would 
increase $19.62 per annum until 1926, when upon his death the amount would be 
$992. This policy was refused by him and returned to the company in June, 1908. 
That he was informed of this postponement and of its cause is conclusively shown 
by his own written statement in his application for insurance to the Life Insurance 
Company of Virginia, in January, 1919, where he says in answer to the question 
relating declination: “N. Y. Life. Postponed in 1905 or 1906, on account of gonor- 
rhea.” Further, on his application to the New England Company in March, 1919, 
he stated: “Was postponed about 13 years ago by N. Y. Life.” 

On August 7, 1908, Palmer made application to the Penn Mutual Life Insurance 
Company for insurance. It was postponed, as he declares in a subsequent applica- 
tion to the same company in 1910: “Postponed by Penn Mutual 3 months, July, 1907.” 
Later it was declined. 

On September 23, 1909, Palmer made application to the A£tna Life Insurance 
Company for insurance, at which time he had had the experiences stated above with 
the New York Life and the Penn Mutual. Notwithstanding, in his application he 
denied that he had been offered insurance at a higher rate or upon a different plan 
from that for which -he applied. The application was declined on account of the 
presence’ of albumen in his urine. 

On April 30, 1910, Palmer made a second application to the Penn Mutual for 
insurance, at which time he had had the experiences stated above with the New York 
Life and the Atna. Notwithstanding, in his application be denied that he had ever 
applied for insurance without receiving a policy of the exact kind and amount applied 
for. This application was declined on account of the presence of albumen in his urine. 

On January 13, 1919, Palmer made application to the Life Insurance Company 
of Virginia for insurance, at which time he had had the experiences stated above 
with the New York Life, the Penn Mutual, and the Atna. Notwithstanding, in his 
application he denied that he had ever been declined insurance, or that any company 
had issued to him a policy of a different kind or for a less sum than he had applied 
for. This application was declined on account of the presence of albumen in his 
urine. 

On March 8, 1919, Palmer made application to the New England Life Insurance 
Company for insurance, at which time he had had the experiences stated above, with 
the New York Life, the Penn Mutual, the A®tna, and the Virginia Life. Notwith- 
standing, in his application he denied that he had ever had an application declined, 
postponed, or modified, except a postponement by the New York Life on account 
of gonorrhea. (It appears by the record evidence that his policy in the New York 
Life was postponed on account of albumen and was issued upon a different plan.) 
The application to the New England Company was declined on account of the presence 
of albumen and hyaline casts in his urine, indicating Bright’s disease. 

On April 2, 1919, about a month before the application to the Southeastern, and 
upon the very day of his application to the Philadelphia Company, Palmer made 
application to the Missouri State Life Insurance Company for insurance, at which 
time he had had the experiences stated above with the New York Life, the Penn 
Mutual, the AZtna, the Virginia Life, and the New England. Notwithstanding, in 
his application he affirmed that he had no other application pending, that no company 
had ever declined to issue a policy to him or offered one different from that applied 
for, that he had had no other illness than stricture and malarial fever, that his health 
was good, and that no physician had ever expressed an opinion that his urine con- 
tained sugar, albumen, or casts. This application was declined. 

It thus appears that every single representation relating to his previous insurance 
record was untrue. In 1906, he made application to the New York Life and did not 
receive and accept a policy; in 1908, he made application to the Penn Mutual and 
did not receive a policy, the application being postponed and afterwards declined; 
not one of his subsequent applications to the Penn Mutual, the Aétna, the Virginia 
Life, the New England, or to the Missouri State was accepted and policy issued. 
His application in 1906 to the New York Company was postponed on account of 
albumen in his urine. The postponement is admitted in his application to the Virginia 
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Company in 1919, and to the New England Company in 1919, as above shown. In 
1908 he was postponed by the Penn Mutual, and so admitted by him in a subsequent 
application to that company in 1910. His application to the Penn Mutual was at 
first postponed and then declined. In 1909, his application to the Aitna was declined ; 
in 1910 his second application to the Penn Mutual was declined; in 1919, his applica- 
tion to the Virginia Life was declined; in 1919, his application to the New England 
was declined; in 1919, his application to the Mssouri State was declined. In 1906 
he made application to the New York Life and was offered a policy upon an entirely 
different plan from that for which he applied. 

His health record, from uncontradicted evidence, shows that his representations 
relating thereto wete equally untrue. In 1906 the New York Company, acting upon 
his application, made two examinations of his urine and found albumen present, an 
indication of Bright’s disease. In 1908, his application was. postponed by the Penn 
Mutual on account of albumen in his urine. In 1909, his application was declined by 
the Aftna for the same reason. In 1910, his second application to the Penn Mutual 

yas declined for the same reason. In 1910, he was examined by Dr. Foster for an 

application which was not sent in, and albumen discovered. In 1910, he was examined 
by Dr. McIntosh twice, in January and February, and albumen discovered both 
times. Palmer at these times went to Dr. McIntosh with the statement that albumen 
had been discovered and that he had been advised by Dr. Knowlton to see Dr. 
McIntosh. Albumen was discovered in “considerable quantities.” In 1912, he was 
examined by Dr. McIntosh in April, May, June, July and September, and upon each 
occasion albumen was discovered. In 1913, he was again examined by Dr. McIntosh 
with the same result, and again in 1914. Dr. McIntosh testified that on all of these 
visits, from 1910 to 1914, he examined Palmer’s urine; that that was what he came 
for; that albumen was always present, which indicated inflammation of the kidneys, 
Bright’s disease; that Palmer was aware of his condition and seeking relief from 
him. In 1914 or 1915, he was examined by Dr. Houck for insurance. He was carried 
to Dr. McLeod, who found albumen and casts. The latter testified: 

“If they are found in several examinations, they may mean something—Bright’s 
disease. Mr. Palmer knew that.” 

In 1919, upon his application to the Virginia Company, his urine was examined 
chemically and microscopically. Albumen and casts were dscovered, and the applica- 
tion was postponed for six months. In all, 14 analyses were made of his urine by 
as many expert analyists, whose testimony there is no reason to question; and in 
every instance the telltale albumen and casts were discovered. It is past all conjec- 
ture or doubt that he knew of his condition (which could have but one termination), 
as he had been explicitly informed of it by at least four physicians, some of whom he 
had consulted for the very ailment that gripped him. Notwithstanding his condition 
and knowledge, he represented that he was a sound man, that his last consultation 
with a physician was for malarial fever, that he had no disease of the kidneys, 
that he had had no other illness than malarial fever, and that he had never been told 
that he had albumen or casts in his urine. 

The result is “confirmation strong” of the analyses and diagnoses that had been 
made, to his knowledge. The policies were delivered in June or July. In January, 
1920, he was operated on for infected tonsils. He succumbed on February 29th, as 
a result of Bright’s disease, which rendered the comparatively simple operation 
fatal. With this persistent concatenation of untrue representations, in every instance 
of which he is obliged to have known, and in many instances he is positievly shown 
by his own statements to have known, of their falsity, the conclusion is irresistible 
that they were fraudulently made for the purpose of obtaining insurance which he 
knew he could not obtain if the truth had been told. If this conclusion be correct, 
and as to it I entertain no doubt, the representations or statements must be con- 
strued to be warranties, and no further inquiry than as to their falsity is required. 
As to that, there can be but one answer. So that it becomes unnecessary to inquire 
whether or not, considered simply as representations, the elements of an avoiding 
misrepresentation exist. 

But if that inquiry should be considered necessary, the conclusion is inevitable 
that they do. That they were untrue has abundantly been shown; that the insured 
knew that they were untrue is equally demonstrated; that they were material to the 
risk and acted upon by the insurers cannot be denied. The authorities are over- 
whelming upon the legal aspects of the matter; 
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In 3 Cooley, Briefs Ins. 2071, it is said: 

“Among the questions invariably asked of the applicant for life insurance, is 
whether he had ever applied to any other company for insurance and been rejected. 
The purpose of the question is perhaps twofold—to discover whether the risk has 
ever been regarded as unsafe. by other insurers, and to show the applicant’s anxiety 
for the insurance. Whether the applicant has ever applied to other companies for 
insurance and been rejected is therefore regarded as material to the risk, and a false 
statement in this regard will avoid the policy.” 

In a note to 7 Ann. Cas. 676, it is said: 

“If an insurer requires a statement, as part of the basis of the contract, as to 
whether other life insurance has been applied for and refused, the matter is hereby 
made a material fact within the rule that misrepresentation or concealment of a 
material fact entitles the insurer to avoid the policy.” 

In 14 R. C. L. 1080, it is said: 

“A statement as to previous rejections is material as a matter of law, and, 1f 
false, avoids the policy, regardless of the good faith of the applicant; and a fortiori 
where the truthfulness of all statements in the application is made a condition to the 
validity of the policy, a false statement that the insured has not applied for other 
insurance avoids the policy.” 

In Jefferies v. Insurance Co., 22 Wall. 47, 22 L. Ed. 833, in reply to the question, 
“Has any application been made to any other company?” the applicant answered in 
the negative. As a matter of fact, he had prior thereto applied for insurance in 
another company and had been insured therein. The plaintiff demurred to the de- 
fendant’s plea setting up the misrepresentation as a defense. The demurrer was over- 
ruled; judgment for defendant, and the plaintiff appealed. Quoting from the record: 

“The demurrer admitting that the statements made in the application were false, 
the question in the case, of course, was this: ‘Was the plea bad because it did not 
aver also that the false statements were material to the risk’ ?” 

The court affirmed the judgment for the defendant company, holding (quoting 
syllabus) : 

“Any answer untrue in fact, and known by the applicant for insurance to be so, 
avoids the policy, irrespective of the question of the materiality of the answer given, 
to the risk.” 

The opinion declares: 

“Many cases may be found which hold, that where false answers are made to 
inquiries which do not relate to the risk, the policy is not necessarily avoided unless 
they influenced the mind of the company, and that whether they are material is for 
the determination of the jury. But we know of no respectable authority which so 
holds, where it is expressly covenanted as a-condition of liability that the statements 
and declarations made in the application are true, and when the truth of such state- 
ments forms the basis of the contract.” 

In Anderson v. Fitzgerald, 4 H. L. Cas. 483, cited in the Jeffries Case, in reply 
to the question, “Has the party’s life been accepted or refused at any office?” the 
applicant answered in the negative. The answer was false. The applicant had signed 
the application in which he had agreed “the particulars above mentioned should form 
the basis of the contract.” There was no express stipulation that the representations 
should constitute warranties. Counsel for the company asked for a ruling that if 
the statement was untrue, it was entitled to a verdict, whether it was material or not; 
this was refused by the trial court. Upon appeal the House of Lords, in opinions by 
Baron Parke, Chancellor Lord Brougham, and Lord St. Leonards, reversed judgment 
for plaintiff, upon the ground that the materiality of the statement should not have 
been submitted to the jury. 

In Mutual Life Co. v. Hilton-Green, 241 U. S. 613, 36 Sup. Ct. 676, 60 L. Ed. 
1202, the applicant made the following statement, which was warranted to be true 
and offered as the consideration of the proposed contract: 

“IT have never made an application for life insurance to any company or associa- 
tion upon which a policy has not been issued on the plan and premium rate originally 
applied for.” 

About a month before he filed this application, the insured had applied for insur- 
ance in another company, which was declined because of location. The trial court 
refused a motion by the defendant for a directed verdict and charged the jury: 

“That in order for company successfully to defend upon ground of false statements 
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these must have been material and made by [the insured] with knowledge of their 
falsity and with a fraudulent purpose—that is, with intent to deceive.” 

Judgment for the plaintiff was reversed, the court holding: 

“Considered in most favorable light possible, the above-quoted incorrect state- 
ments in the application are material representations; and, nothing else appearing, if 
known to be untrue by assured when made, invalidate the policy without: further proof 
of actual conscious design to defraud.” 

In Baumann v. Insurance Co., 225 N. Y. 480, 122 N. E. 628, it is held (quoting 
syllabus ) : 

“A statement in an application for accident insurance that applicant had never been 
refused accident, health, or life insurance was a warranty, and, being untrue, there 
could be no recovery on the policy.” 

In Goodbar v. Insurance Co., 89 W. Va. 221, 108 S. E. 896, it is held: 

“The next ground of defense is that the insured represented that he had never 
applied for and been refused insurance in any other company. This representation is 
likewise one of fact, and is material, and if false will avoid the policy.” 

In Maryland Co. v. Eddy, 239 Fed. 477, 152 C. C. A. 355, the misrepresentation 
was that no similar insurance had been canceled. The court said: 

“Such a situation presents no question of, fact for the jury; the materiality of 
such a statement is apparent as matter of law 

In Ebner v. Insurance Co., 69 Ind. hae. "32, 121 N. E. 315, it was held that a 
representation that the applicant had never applied for insurance was material to 
the risk. 

In AZtna Co. v. Moore, 231 U. S. 543, 34 Sup. Ct. 186, 58 L. Ed. 356, it is held 
that a representation that the applicant for insurance had never been rejected by any 
company is material to the risk. 

In Jeffries v. Insurance, 22 Wall. 47, 22 L. Ed. 833, it is held that dny answer 
untrue in fact, and known by the applicant to be so, avoids the policy, irrespective 
of the question of the materiality of the answer to the risk. 

In Hardy v. Insurance Co., 167 N. C. 22, 83 S. E. 5, it is held (quoting syllabus) : 

“A representation by an applicant * * * that he had never been examined for 
insurance and rejected is material, and, if false, avoids the policy.” 

See, also, Aloe v. Ass’n, 147 Mo. 561, 49 S. W. 553; note 55 L. R. A. 122. 

The case of Livingston v. Insurance Co., 120 S. C. 93, 112 S. E. 547, is distin- 
guishable from the case at bar, in that in the Livingston Case there was not only a 
failure to allege and prove fraud, but a positive disclaimer on the part of the com- 
pany of any intention to rely or charge it. 

The judgment of this court should be that the judgment of the circuit court be 
reversed, and that the cases be remanded to that court for the purpose of rendering 
judgments in favor of the appellants under rule 27. 


JEFFERSON STANDARD LIFE INS. CO. v. HICKS. (No. 1056.) 
(Court of Civil Appeals of Texas. Beaumont. July 7, 1924. Rehearing Denied 
Oct. 15, 1924.) 

264 Southeastern Reporter 1033. 

1. INSURANCE—POLICY HELD FORFEITED BY INSURED’S FAILURE 

TO PAY PREMIUM NOTE WHEN DUE. 

Life policy held automatically forfeited without notice, under express provisions 
of policy, premium note, and receipt, by insured’s failure to pay note when due. 

(For other cases, see Insurance, Dec. Dig. § 310[2]. 

2. INSURANCE—FORFEITURE FOR NONPAYMENT OF PREMIUM 

NOTE WHEN DUE HELD NOT WAIVED. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 

Insurer, by sending premium note to bank for collection before it was due and 
permitting it to remain there for over two weeks after due date, did not waive for- 
feiture for nonpayment of note when due. 

3. INSURANCE—INSURER MAY WAIVE FORFEITURE FOR NONPAY- 

MENT OF PREMIUM. 

Insurer may waive forfeiture for nonpayment of premium note. 

(For other cases, see Insurance, Dec. Dig. § 

4. INSURANCE--WAIVER OF FORFEITURE FOR NONPAYMENT OF 

PREMIUM NOTE USUALLY FACT QUESTION. 
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i Usually question of waiver of forfeiture for nonpayment of premium note is one 
of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

5. INSURANCE—WAIVER OF FORFEITURE MAY BE SHOWN BY MAN- 

NER OR COURSE OF DEALING. 

Waiver of forfeiture for nonpayment of premium note may be shown by manner 
or course of dealing, evidencing insurer’s purpose and intention to keep policy in force 
and not claim forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

Apneal from District Court, Orange County; V. H. Stark, Judge. 

Suit by Hattie Hicks against the Jefferson Standard Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and rendered. 

Adams & Bruce, of Orange, for appellant. 7 

Holland & Holland, of Orange, for appellee. 

Hicutower, C. J. The appellee, Hattie Hicks, filed this suit against the appel- 
lant, Jefferson Standard Life Insurance Company, in the district court of Orange 
county, on a life policy insuring the life of her husband, Archie Hicks, and naming 
herself as beneficiary. 

Appellant answered by general denial, by special denial of the death of the in- 
sured, and by plea that the policy had lapsed and been forfeited in consequence of the 
failure to pay the first annual premium that became due after the date of the policy, 
avd this was answered by a plea of waiver. 

The case was tried without a jury, and judgment was rendered in appellee’s favor 
for $1,000, with interest on that amount at 6 per cent. per annum from date of judg- 
ment. The court filed findings of fact and conclusions of law, as follows: 

“First. I find that on January 15, 1920, the defendant issued its policy of insur- 
ance on the life of Archie Hicks No. 104723 in the sum of $1,000, in consideration of 
the annual premium of $32.93, in which the plaintiff, the wife of Archie Hicks, is 
natred as beneficiary. 

“Second. I find that on the night of July 6, 1921, Archie Hicks disappeared and 
has not since been heard from, and that his disappearance in view of his character, 
habits, home relationship, and other things, indicate his death and create a presump- 
tion of his death on that date, and from same, together with the evidence in the case 
bearing upon his disappearance, I find that Archie Hicks is dead, and that his death 
occurred on July 6, 1921. 

“Third. I find that the annual premiums due on said policy January 15, 1921, was 
not paid; that the same was not paid within thirty (30) days thereafter; that the 
policy was not forfeited; and that on April 6, 1921, said Hicks paid to the defendant 
company $3 in cash, and gave to it a note for $29.93, dated January 15, 1921, due 
ja 1921, with interest, as a payment of said annual premium due January 
15, 1921. : 

“Fourth. I find that, under the contract by which said note was given for said 
premium, if said note was not paid on or before its due date the note was to auto- 
matically cease to be a claim against the maker and all rights under the policy should 
be the same as if no cash payment had been made on or the note executed. 

“Fifth. I find that the note due June 15, 1921, was not paid at its due date and 
has never been paid and is still in the hands of the defendant company. - 

“Sixth. I find that prior to the due date of said note, which was payable at the 
home office of the defendant company at Greensborough, N. C., the same was by the 
company sent to the bank in Orange, Tex., for collection and that it remained in said 
bank for collection until subsequent to July 10, 1921, when it was returned to the com- 
pany; that it was sent to the bank without comment or instructions except ‘Collect,’ 
_ on returned to the insurance company at its request made subsequent to July 

0, 1921. 

“Seventh. I find that by presenting the note for collection at Orange and leaving 
the same for collection in the bank at Orange until July 10, 1921, was a waiver by 
the defendant company of its payment at its due date and of the forfeiture authorized 
by such failure of payment. 

_ “Eighth. I find that the policy of insurance sued on was not canceled and was in 
force by reason of the facts found on the date of the death of Archie Hicks as 
hereinbefore found. 


“Ninth. I*find that due notice of the death of Hicks has been given to the de- 
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fendant company as made by the proof in this case, and that the defendant company 

has had sufficient time to investigate all of the circumstances, and that the defendant 

company has disclaimed liability on the policy prior to the institution of this suit. 
“Conclusion of Law. 

“First. I find that the insurance policy is a binding obligation in the sum of 
$1,000, payable to Hattie Hicks upon the death of the insured Archie Hicks. 

“Second. I conclude that the proof of the death of Archie Hicks is of such 
character as to establish the same as having occurred on July 6, 1921. 

“Third. I conclude that the defendant company has waived the payment of the 
premium due on the policy -at the date of the death of Archie Hicks, and that said 
policy is in force. 

“Fourth. I conclude that plaintiff is entitled to recover in this suit against the 
defendant the sum of $1,000, with interest from this date at the legal rate, and | 
enter judgment accordingly.” 

The court’s findings of fact and conclusions of law were duly excepted to by 
appellant, and its main contentions here are: (1) That the evidence was wholly 
insufficient to establish.the death of the insured; (2) that the evidence showed with- 
out contradiction that the policy had been forfeited for nonpayment of premium; 
and (3) that there was no evidence to warrant the trial court’s holding that the for- 
feiture or lapse of the policy was waived by appellant. 

As to the first contention, that the proof did not establish the death of the insured, 
we have concluded that there is no necessity for this court’s determining it, since we 
feel certain that the judgment must be reversed and rendered, on the ground that the 
policy was forfeited because of the failure to pay the premium as contended by 
appellant, and that such forfeiture was not waived by appellant. 

The insured, Archie Hicks, at the time of his claimed death, July 6, 1921, was 
about 38 years of age. His family consisted of his wife, the appellee, and one boy 
about eight years of age. They had lived in the town of Orange about seven years, 
and the insured was a laborer, working at such public works as were in that vicinity, 
and on the night of July 6, 1921, he disappeared and has never been seen or heard 
from by his family or any of his acquaintances at Orange since that date. 

The policy upon which suit is based was issued by appellant January 15, 1920, and 
the first premium of $32.93 was paid in cash. The next annual premium of $32.93 
was due January 15, 1921, and was not paid. On April 6, 1921, the insured gave the 
company his note dated January 15, 1921, due June 15, 1921, for $29.93, and paid to 
the company $3 in cash, in consideration of which the policy was extended and the 
agreement of extension was embodied in a receipt then given to the insured, and 
which reads as follows: 

“Jefferson Standard Life Insurance Company of Greensboro, N. C. 
“April 6, 1921. 

“Received from Archie Hicks, 601 Border St., Orange, Tex., $3 in cash and a note 
for $29.93, dated the 15th day of January, 1921, due on or before June 15, 1921, after 
this date, with interest at the rate of six per cent. per annum, without grace, and 
without demand or notice, payable at the home office of the Jefferson Standard Life 
Insurance Company at Greensboro, N. C. 

“Said note is received by Jefferson Standard Life Insurance Company at the 
request of the maker and is held by said company, together with said cash on the 
following express agreement, which forms a part of said note: 

“*That, although no part of the premiums due on the 15th day of January, 1921, 
under policy No. 104723, on the life of Archie Hicks has been paid, the insurance 
thereunder shall be continued in force until midnight of the due date of said note; 
that if this note is paid on or before the date it becomes due, such payment, together 
with said cash, will then be accepted by said company as payment of said premium, 
and all rights under said policy shall thereupon be the same as if said premium had 
been paid when due; that if this note is not paid on or before the day it becomes due 
it shall thereupon automatically cease to be a claim against the maker, and said com- 
pany shall retain said cash as part compensation for the rights and privileges hereby 
granted, and all rights under said policy shall be the same as if said cash had not 
been paid nor this agreement made; that said company has duly given every notice 
required by its rules or by the laws of any state in respect to said premium, and in 
further compensation for the rights and privileges hereby granted the maker hereof 
has agreed to waive, and does hereby waive, every other notice in*respect to said 
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premium or this note, it being well understood by said maker that said company would 
not have accepted this agreement if any notice of any kind were required as a condi- 
tion to the full enforcement of all its terms.’ 
“Jefferson Standard Life Insurance Company, 
“By. V. A. Sapp.” 

When the note mentioned in the foregoing receipt became due, or just before its 
due date, it was sent by appellant through the mail to a bank at Orange for collection, 
and no further instructions were given the bank by appellant relative to the note. 
The bank did not present the note to the insured, but sent him a notice by mail that 
it held the note for collection, and this notice was received by the insured, but he 
paid no attention to it, and the note was never paid, and no further instructions were 
given the bank by appellant, and note remained in the bank until some date after 
July 10, 1921, the record not showing definitely how long, and then, at the request 
of appellant, the bank returned the note to appellant, and appellant has ever since 
had the note in its possession, and no further efforts have ever been made to collect it. 

On July 28, 1922, Messrs. Holland & Holland, attorneys at law of Orange, wrote 
to appellant the following letter: 

“Jefferson Standard Life Insurance Company, Greensborough, N. C.—Gentlemen: 
Your policy No. 104723 in the sum of one thousand dollars, dated January 15, 1920, 
on life of Archie Hicks is with us for attention. 

“Hicks disappeared about a year ago under circumstances clearly indicating foul 
play, and his family reside here. 

“Immediately after his disappearance diligent inquiry was made of his where- 
abouts and search made for his body, and his disappearance reported to the officers, 
and he has never been heard from or located. 

“During the last term of the district court the matter was called to the attention 
of the grand jury in session and they investigated his disappearance without any satis- 
factory results. 

“His disappearance, taking all of the circumstances surrounding it as well as his 
former life, conduct and family connections, clearly indicates that he had been mur- 
dered and is not now alive. 

“Some weeks ago, or months ago, portions of a skeleton were found down the 
river from this place and the sheriff took possession of same, and we think now has 
possession of same, unless they have been buried. This skeleton or portions, according 
to our understanding, was found in such condition as to indicate that the party had 
either been drowned or murdered. There was nothing connected with the remnants 
found that would serve to identify them as being the bones of any particular person, 
and the family of Hicks examined them and found no means of identifying them as 
his remains. 

“Hicks is the only person disappearing under circumstances indicating his death 
within recent years at this place. 

“We write this letter to you and ask that you make such investigations of the 
facts as you can and do all things necessary to determine for yourself whether Hicks 
is now alive or not, and we will appreciate a reply from you as to what we can 
expect of you by as early mail as possible. 

“We would like to have you make your investigations and give us your report 
and conclusions in ample time for us to institute suit if necessary on the policy in 
time for the next term of our district court, some two or three months off. 


“Yours truly, 
“Holland & Holland.” 
On August 2, 1922, appellant replied to the foregoing letter as follows: 
“Messrs. Holland & Holland, Lawyers, Orange, Texas.—Gentlemen: In re: 
Policy #104723—Archie Hicks. We are in receipt of your favor of the 28th ult. 
and have noted contents. We will investigate this case on our own account, and let 
you hear from us as soon as our investigation is completed. 


“Yours very truly, 
“Ralph B. Coit, Actuary.” 


On August 24, 1922, Messrs. Holland & Holland wrote the following letter to 
appellant : 


“Jefferson Standard Life Insurance Company, Greensboro, N. C.—Gentlemen: In 
line with former correspondence and your letter of August 2, 1922, in re policy No, 
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104723, Archie Hicks, we beg to inclose you carbon copy of affidavit of Hattie Hicks, 
wife of Archie Hicks, the original of same remaining in our files. 

“This affidavit gives all the information that the wife is able to give and does not 
show conclusively that the man is dead. 

“We inclose you also carbon copy of affidavit of H. G. Lightfoot, who formerly 
lived in Orange and now lives in Montrose, Ark. This affidavit also only throws 
light on the question of whether Hicks is living or dead. 

“We also inclose you a carbon copy of letter written by a man by name of Miller, 
whose address is shown by carbon copy, and which letter is addressed to Mr. Hoover, 
and Mr. Hoover resides and is, so far as we are informed, now in Orange. This 
carbon is also inclosed to you for use in your investigations in the matter. 

“Tf you have an investigator at work on this matter we will be more than pleased 
to have you let him call on us and let us at first hand give him such information as 
we have. 

“The writer is fairly well convinced that Hicks is dead, but wants a full inves- 
tigation made before any claim is made for his life insurance by his widow. The 
widow lives here, as well as her narents, and they can be seen and talked to by your 
investigator, and we will be glad to have h'm do this. 

“Upon receipt of these copies, please acknowledge same and let us hear from 
you further, 

“Yours very witty, 
“Holland & Holland.” 

On August 31, 1922, appellant wrote to Messrs. Holland & Holland as follows: 

“Holland & Holland, Attys., Orange, Texas—Gentlemen: In re: Policy 104723— 
Archie Hicks. We beg to acknowledge receipt of your favor of the 24th inst., re- 
garding the disappearance of Archie Hicks on whose life the above-numbered policy 
was issued and dated January 15, 1920. In writing to us under date of July 28, 1922, 
in reference to this case you stated that Mr. Hicks disanpeared about a year ago, but 
failed to give us the exact date of his disappearance. The papers inclosed with your 
letter of August 24th show that Mr. Hicks was last seen on the evening of Julv 6 
1921; therefore, Mr. Hicks did not disappear until after the policy of insurance issued 
by this comnany had lapsed. Our records show that Mr. Hicks gave a premium note 
extending the time in which to pay the second premium on the above-numbered 
policy, which was due January 15, 1921. This note was dated January 15, 1921, and 
due on the 15th day of June, 1921. The insured failed to pay this note, and the policy 
lapsed on June 15, 1921. 

“The contract having lansed on June 15, 1921, this company would have no liability 
even if furnished with satisfactory proofs of the insured’s death. 

“Yours very truly, 
“Ralph B. Coit, Actuary.” 

In the policy itself, we find this provision: 

“In case of default in the payment of any premium, or installment of premium, 
or note given for any premium or portion thereof, this policy shall cease and deter- 
mine, and the payments received hereon shall become the property of. the com- 
eg Fe” 

[1] Thus it will be seen that it was exnressly provided in the note executed by 
the insured for the deferred premium, and also in the policy itself, that a failure on 
the part of the insured to pay the note when due, would automatically work a for- 
feiture of the policy, and it was expressly provided in the receipt given to insured, as 
we have shown above, at the time the note was executed, that such would be the 
effect of his failure to pay the note, without any further notice of any character 
whatsoever from appellant or any notice of forfeiture by it to the insured. 

It is too clear for argument that the insured’s failure to nay the note, which 
became due June 15, 1921, automatically worked a forfeiture of his policy, and unless 
there was evidence in this case authorizing the conclusion that such forfeiture was 
waived by apnellant, the appellee was not entitled to recover anything on this policy. 

[2-5] Able counsel for appellee contend that appellant’s action in sending the note 
to the Orange bank before it came due for collection and in permitting the note to 
remain in the bank until some time after July 10, 1921, was sufficient to show that 
appellant had waived the forfeiture, and that therefore appellee was properly awarded 
judgment. We cannot agree with this contention. True, as contended by counsel for 
appellee, appellant had the right to waive the forfeiture if it so desired, and usually 
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the question as to whether there was such waiver is one of fact. Underwood v. 
Security Life & Annuity Co., 108 Tex. 381, 194 S. W. 585; Roberts v. Wichita Life 
Ins. Co. (Tex. Com. App.) 221 S, W. 268; Bankers’ Reserve Life Co. v. Sommers 
(Tex. Civ. App.) 242 S. W. 258. Such waiver may be shown by showing the man- 
ner of dealing by the insurance company w.th the previous default, and if scch man- 
Ler or course of dealing evidences the purpose and intention on the part of the insur- 
ance company to keep the policy in force, and not to claim a forfeiture thereof, the 
courts will treat the forfeiture as waived by the insurer, and recovery on the policy 
w.ll not be barred. Equitable Life Assurance Society of U. S. v. Ellis, 105 Tex. 526. 
The last-cited case is relied upon by counsel for appellee here in support of their 
contention that the forfeiture in this case was waived, but we cannot agree with 
counsel that the holding in the Ellis Case has application here. In that case, as said 
by Associate Justice Phillips, the facts showing waiver of Ellis’ forfeiture were so 
strong and convincing that no other reasonable conclusion could be reached. The 
insurance company in that case was most persistent in its persuasion of Ellis to keep 
his policy alive, and actually declined to declare a forfeiture, as shown by its corre- 
spondence, until after Ellis’ death, which was very sudden and unexpected. We think 
that the Ellis Case is in no sense parallel to this one on the facts. 

As we have stated, the only act on the part of the insurance company in this case 
relied upon by appellee as a waiver of the forfeiture of the policy was the sending 
of the note to the Orange bank for collection before it was due and permitting it to 
remain there without further instructions, and afterwards having the bank to return 
the note. It seems to be held generally that a mere demand by an insurance com- 
pany of the payment of a past-due premium or note given for a premium does not of 
itself constitute a waiver of a forfeiture of a policy which had theretofore occurred. 
Cohen v. Insurance Co., 67 Tex. 325, 3 S. W. 296, 60 Am. Rep. 24; Iles v. Mutual 
Reserve Life Ins. Co., 50 Wash. 49, 96 Pac. 522, 18 L. R. A. (N. S.) 903; Duncan 
v. United Mutual Fire Ins. Co. (Tex. Com. App.) 254 S. W. 1103; Union Central 
Life Ins. Co. v. Chowning, 8 Tex. Civ. App. 455, 28 S. W. 117; Laughlin v. Fidelity 
Mutual Life Ass’n, 8 Tex. Civ. App. 448, 28 S. W. 411; Iowa Life Ins. Co. v. Lewis, 
187 U. S. 335, 23 Sup. Ct. 126, 47 L. Ed. 204; Linn v. New York Life Insurance Co., 
78 Mo. App. 192; Ware v. Millville Mutual Ins. Co., 45 N. J. Law, 177. 

It being clear that the policy in this case had lapsed and forfeited for nonpay- 
ment of premium, and there being no evidence that such forfeiture had been waived, 
the appellee was not entitled to recover on the contract, and the trial court should 
have so held. The case seems fully developed, and no reason is seen for remanding 
the cause for another trial. 


It has therefore been ordered that the judgment be reversed and here rendered 
in appellant’s favor. 


MISSOURI STATE LIFE INS. CO. v. DOSSETT. (No. 52.) 
(Court of Civil Appeals of Texas. Waco. May 22, 1924. Rehearing Denied Oct. 
16, 1924.) 
265 Southwestern Reporter 254. 


1. INSURANCE—INSURER HAS BURDEN, UNDER STATUTE, OF PROV- 
ING FALSITY AND MATERIALITY OF REPRESENTATIONS; “MIS- 
REPRESENTATION”; “MATERIAL FACT.” 

Under Rev. St. arts. 4741, 4953, 4959, insurance companies have burden of prov- 
ing not only that representations of insured are false, but of establishing materiality 
thereof ; misrepresentation being statement by assured of something as fact which is 
untrue and has tendency to mislead; “material fact” being one which would induce 
company to decline insurance altogether, or not to accept it except at higher premium. 

(For other cases, see Insurance, Dec. Dig. § 646[1%4].) 

2. INSURANCE—APPLICANT OWES DUTY TO HONESTLY ANSWER 
QUESTIONS, THOUGH INSURER WITH KNOWLEDGE OF FALSE 
ANSWERS MAY NOT ASSERT FALSITY AS BAR TO RECOVERY. 
Applicant for insurance owes duty to fully, fairly, and honestly answer questions, 

though, where insurer is aware that answers made are false, it cannot, after issuing 

policy and accepting premiums, plead such falsity as defense or bar to recovery. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 


3. INSURANCE—WHERE FACTS SPECIFICALLY INQUIRED ABOUT, 
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FULL DISCLOSURE MUST BE MADE, AND INSURER HAS RIGHT 

TO RELY ON ANSWER. 

Where fact is specifically inquired about, or question to applicant is so framed 
as to elicit desired fact, a full discolsure must be made and insurer has right to rely 
on answer. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

4. INSURANCE—KNOWLEDGE OF FALSITY OF SOME STATEMENTS 
BY APPLICANT DOES NOT ESTOP INSURER FROM AVOIDING 
POLICY. 

Applicant will not be heard to say that, because insurer knew some of his answers 
were untrue, it was charged with knowledge that all might be untrue, and to estop 
company from avoiding policy by reason of its knowledge of falsity and misrepre- 
sentations by applicant; it is insufficient that it had knowledge of falsity of some only 
of said facts. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

5. INSURANCE—WHERE ANSWER APPARENTLY COVERS ALL FACTS 
AND PREVENTS FURTHER INVESTIGATION, INSURER NOT ES- 
TOPPED TO PLEAD INCOMPLETENESS. 

Where applicant’s answer to question apparently embraces all facts and prevents 
further investigation, insurer is not estopped to plead incompleteness of his answers. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

7. INSURANCE—MATERIAL FALSE REPRESENTATIONS AVOID POL- 
ICY, UNLESS SPECIFICALLY KNOWN TO BE UNTRUE BY INSURER. 
Falsity of material statements avoids policy, unless insurer knew those identical 

statements were untrue. 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

8. INSURANCE—WHERE DOUBT AS TO MATERIALITY OF REPRE- 

. SENTATIONS EXISTS, IT IS QUESTION FOR JURY; OTHERWISE, 
FOR COURTS. 

Where doubt exists as to materiality of statements, question is for jury, though, 
where reasonable minds could not differ, it is duty of court to render judgment 
accordingly. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

9. INSURANCE—QUESTIONS AS TO PREVIOUS APPLICATIONS - FOR 
INSURANCE AND AS TO APPLICANT’S HEALTH HELD MATERIAL. 
Questions as to whether applicant. had been previously denied insurance and as to 

his present health held as matter of law material. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 300.) 

10. INSURANCE—INSURER’S INVESTIGATION IS NOT WAIVER OF 
FALSITY OF STATEMENTS MADE BY APPLICANT. 

Insurance company, by making private investigation, does not waive falsity of 
statements made by applicant. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

11. INSURANCE—FALSE STATEMENTS AS TO PRIOR APPLICATIONS, 
PRESENT HEALTH, AND PHYSICAL EXAMINATIONS HELD TO 
VITIATE POLICY AND WARRANT RESCISSION. 

False statement that applicant had never been denied a policy applied for nor 
offered a substandard policy, and false statements as to present health and recent 
examinations by physicians, held sufficient to vitiate the policy and entitle insurer 
to a rescission. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1]), 300.) 

Appeal from District Court, McLennan County; James P. Alexander, Judge. 

Two actions, one by the Missouri State Life Insurance Company against Mrs. 
Jennie D. B. Dossett, the other by Mrs. Jennie D. B. Dossett against the Missouri 
State Life Insurance Company, consolidated and tried together. From a judgment 
against the insurance company, it appeals. Judgment of trial court set aside, and 
judgment rendered for insurance company. 

Williams, Williams, McClellan & Lincoln, of Waco, ad appellant. 

Sleeper, Boynton & Kendall, and J. D. Williamson, all of Waco, for appellee. 

Barcus, J. On February 26, 1921, appellant, Missouri State Life Insurance Com- 
pany, issued its two policies of life insurance on the life of A. J. Dossett, a being 
for $10,000, and the other for $15,000, payable to appellee as beneficiary. On Decem- 
ber 31, 1921, A. J. Dossett died. On January 18, 1922, appellant filed suit in the 19th 
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district court of McLennon county against Mrs. Dossett as beneficiary to cancel the 
policies, and tendered the amount of the premiums paid, together with 6 per cent. 
interest thereon from the time of payment; alleging as ground for canceling the 
policies that certain false and fraudulent statements were made by A. J .Dossett in 
his application for the insurance, which will be more fully stated hereafter. 

On June 13, 1922, appellee as beneficiary filed suit in the 19th district court against 
appellant to recover the face of said policies, together with penalty, interest, and attor- 
ney’s fees. The two suits were by the court consolidated and tried under the number 
and style of the suit brought by appellee. The consolidated causes were tried before 
a jury, which resulted in a judgment being rendered in favor of the appellee for the 
full face of said policies, with 12 per cent. penalty, 6 per cent. interest, and $4,000 
attorney’s fees. 

The record in this cause is very voluminous and a number of assignments of 
error are presented. From our view of the case, it will not be necessary to pass in 
detail on the various assignments of error as presented by appellant. 

The insurance policies sued on are what are commonly known as standard 20- 
year pay policies, with the clause contained therein that they are incontestable after 
one year, except for the failure to pay the premium. No question was raised about 
the policies having been issued, or the proof of death of the insured, or the demand 
on appellant for payment. 

Appellant contends that the policies are void and unenforceable because of cer- 
tain false and fraudulent answers made, and information concealed by A. J. Dossett 
in the answers contained in his applications for the insurance, with reference to the 
following questions : 

“No. 16. I have never been declined nor postponed for insurance nor offered a 
policy different than that for which I made application, except——” 

The answer to the above was left blank, and was filled in by the home office of 
the insurance company to read, “None.” Mr. Dossett was notified before the policy 
was delivered that the answer to said question had been so filled in, and he accepted 
his policy, which contained the application with said answer : 

“No. 2 (b). Has any life insurance organization ever declined or failed to issue 
a policy on your life, or offered one different than applied for?” Answer.. “Bankers’ 
Life, 1910.” 

“No. 5. Detail all illnesses, diseases, operations, accidents, or injuries you have 
had since childhood. (giving clinical history below).” Answer. “None.” 

“No. 6 (d). Has any physician ever expressed an opinion that your urine con- 
tained sugar or albumen, or casts? (Give full details)”—to which he answered, 
“No.” 

“No. 8. Are you now in good health? If not, what is the cause?”—to which he 
answered, “Yes.” 

The applications which A. J. Dossett signed stated that the answers contained 
therein were full, complete and true. The testimony with reference to the facts, in 
so far as they involve the above questions and answers thereto, is undisputed. It was 
an established fact that the Bankers’ Life Insurance Company, in 1910, rejected Mr. 
Dossett’s application for insurance; that the State Mutual of Rome, Ga., in about 
1910, rejected his application; that the Reliance Life Insurance Company, about 1911, 
rejected his application; the Southland Life Insurance Company, about 1914, rejected 
his application ; the Kansas City Life Insurance Company, about 1910 or 1911, rejected 
his application ; the Amicable Life Insurance Company, about February, 1920, refused 
him life insurance; and the New York Life Insurance Company, in 1916, gave him a 
substandard policy on his application for a.regular policy. 

The evidence shows that the answer he made to the medical examiner in answer- 
ing question No. 2 (b) above did not state all the facts, in that he had been examined 
by all of the companies named above and rejected by all of them, except the New 
York Life, which had issued him a substandard policy. It was established beyond 
controversy that his answer to question 6 (d) above was untrue, in that Dr. Graves 
and Dr. Thompson of Galveston, in 1911, told Mr. Dossett that he had albumen and 
casts in his urine and advised him to, and Mr. Dossett did, change his business by 
reason thereof. Mr. Dossett told Dr. Sapp of Cameron and Dr. Scott of Temple of 
said examination. In 1913 Dr. Graves advised Mr. Dossett that his urine showed 
casts. In 1914 the Southland Life Insurance Company. rejected Mr. Dossett’s appli- 
cation because of casts in his urine, and Mr. Dossett was advised of said fact. In 
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April, 1917, Dr. Scott made an examination of Mr. Dossett’s urine and told him that 
it contained casts. On May 11, 1920, Dr. Van Tobel of Temple informed Mr. Dossett 
that he had casts in his urine. In December, 1919, and January and February, 1920, 
Dr. Brumby made four urinalyses of Mr. Dossett’s urine and each time found casts 
and albumen, and so informed Mr. Dossett. The last one was made in the presence 
of Mr. Dossett, and he was told that by reason of casts and albumen in his urine 
he could not get insurance. In February, 1920, Dr. Longmire of Temple examined 
Mr. Dossett’s urine and advised him that it contained casts. 

With reference to his answer to question No. 8 above that he was in good health 
at the time the application was made, all of the testimony shows that the statements 
by doctors who had examined his urine were known to Mr. Dossett. Dr. Witte had 
treated Mr. Dossett in November, 1918, for physical illness, and at that time told him 
he had renal colic and advised him to go to the sanitarium at once for an examination, 
which he did, and the X-ray examination at Temple did not reveal anything seriously 
wrong with his condition. Again, in the fall of 1919, Dr. Witte attended Mr. Dossett 
professionally when he had a cold, which the doctor called a mild attack of the 
“grippe” or “flu.” Mr. Dossett was examined at four different times by Dr. Brumby 
and Dr. Davis of the Amicable Life Insurance Company in December, 1919, and 
January and February, 1920, and was informed on each of said examinations that he 
had either albumen or casts in his urine. In February, 1920, he had a thorough exami- 
nation made in the Scott Sanitarium at Temple, including an X-ray examination, and 
was informed at that time that his urine contained albumen and casts. At the close 
of the testimony appellant requested a peremptory instruction, which was refused, and 
to which it excepted and has assigned error, and we sustain said assignment. 

The appellee does not controvert the above facts, but contends that the answers 
made were not material, and were not willfully and knowingly made, and that the 
appellant knew the real facts when the policies were issued, and knew the answers 
as made by Mr. Dossett were not complete and full; that if it did not know all the 
facts, by the use of the information it had, it could have, if it desired, learned the 
real facts. In support of said contention, it is shown by the record that, at the time 
appellant issued the policies in question, it knew that the Bankers’ Life Insurance 
Company, in 1910, had rejected Mr. Dossett for life insurance by reason of albumen 
and casts having been found in his urine. 

There is some testimony that appellant also knew that another company, the name 
not being disclosed, in 1910, had rejected him, and the testimony shows that appellant 
knew that Mr. Dossett had been rejected by some company in 1915 for the same rea- 
son; the name of the company not being disclosed. This information was obtained 
from what in insurance circles is known as the Medical Impairment Bureau, the 
American Life Convention, and the Retail Credit Company; appellant having a card 
and a report from each of said organizations containing said information. Said 
cards, in connection with that information, revealed the fact that in June, 1916, and 
in December, 1920, Mr. Dossett was examined by different companies for insurance, 
and his urine did not at said time show either albumen or casts. By reason of the 
amount of the insurance applied for, and the fact that Mr. Dossett had been rejected 
in 1911 and 1915 by insurance companies because albumen and casts were found, 
appellant, before it issued the policies, required two specimens of Mr. Dossett’s urine 
to be sent to the home office for examination, and said examination did not show any 
trace of albumen or casts. 

Under the law in Texas, insurance companies are required to write into their 
policies the clause that same will be incontestable after the expiration of not more 
than two years from the date of issuance, except for nonpayment of the premiums, 
and that all statements made by the insured shall, in the absence of fraud, be deemed 
representations and not warranties, and that no statement contained in the application 
shall avoid the policy, unless it is fraudulent or material to the risk. Articles 4741, 
4953, 4959. 

[1] The burden is placed upon the insurance companies to prove, not only that 
the representations are false, but to establish the materiality thereof. Southern Surety 
Co. v. Butler (Tex. Civ. App.) 247 S. W. 611. A misrepresentation to obtain insur- 
ance is a statement made by the assured of something as a fact which is untrue, and 
which had a tendency to mislead the company. 3 Joyce on Insurance, par. 1884. A 
fact is material to the insurance risk, which would induce the insurance company to 
decline the insurance altogether, or not to accept it, unless at a higher premium. 
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St. Paul Fire & Marine Ins. Co. v. Huff (Tex. Civ. App.) 172 S. W. 755; Indiana 
& Ohio Livestock Ins. Co. v. Smith (Tex. Civ. App.) 157 S. W. 755; United Benevo- 
lent Ass’n v. Baker (Tex. Civ. App.) 141 S. W. 541, Supreme Ruling of Fraternal 
Mystic Circle v. Hansen (Tex. Civ. App.) 153 S. W. 351. Good faith is required on 
the part of both the insurance company and the insured. 

[2] If the insurance company is aware of the fact that the answers made by the 
applicant for insurance are false, it cannot, if it issues the policy and accepts the 
premium, plead the falsity of said statements as a defense or bar to recovery. Sun 
Life Ins. Co. v. Phillips (Tex. Civ. App.) 70 S. W. 603; Mutual Life Ins. Co. v. 
Nichols (Tex. Civ. App.) 24 S. W. 910. On the other hand, it is the duty of the 
applicant for insurance to make a full, fair, faithful and honest answer to all ques- 
tions that are propounded to him by the insurance company. If the assured makes an 
answer to a question, he should make a full and complete answer. Cable v. United 
States Life Ins. Co., 111 Fed. 19, 49 C. C. A. 216; 3 Joyce on Insurance, pars. 1889, 
1894, 1895; 3 Cooley on Briefs of Insurance, p. 2007. 

[3] Where the fact is specifically inquired about, or where the question is so 
framed as to elicit the fact desired, there must be a full disclosure, and the company 
has a right to rely on the answers. 3 Joyce on Insurance, par. 1914; 3 Cooley on 
Briefs of Insurance, p. 2009; U. S. Gypsum Co. v. Shields (Tex. Civ. App.) 106 
S. W. 725. The test of materiality is: Did the misrepresentation induce the insurer 
to accept the risk? 3 Joyce on Insurance, par. 1892. 

[4, 5] In order to estop the insurance company from avoiding the policies by rea- 
son of its knowledge of the falsity and misrepresentation of the statements made by 
the applicant, it is not sufficient that it had knowledge of the falsity of some of said 
facts. Where a party makes a statement that apparently embraces all of the facts 
and thereby prevents a further investigation, he cannot claim that the company is 
estopped to plead the incompleteness of his answers. 

6] A waiver is the intentional relinquishment of a known right, and there must 
be both knowledge of the existence of the right and the intention to release it. 
Brotherhood of R. R. Trainmen vy. Roberts, 48 Tex. Civ. App. 325, 107 S. W. 626; 
United States Ins. Co. v. Moriarty (Tex. Civ. App.) 36 S. W. 943; Kansas City Life 
Ins. Co. v. Blackstone (Tex. Civ. App.) 143 S. W. 702; Hoxie v. Home Ins. Co., 32 
Conn. 21, 85 Am. Dec. 243; 25 Cyc. p. 865; 3 Cooley on Insurance, p. 2467; More v. 
Beakley (Tex. Com. App.) 215 S. W. 957; Buchanan y. Burnett, 102 Tex. 492, 119 
S. W. 1141, 132 Am. St. Rep. 900. 

[7] Unless the applicant reveals all the material facts about which he is asked, it 
does not lie in his mouth to say that, because the company knew part of his answers 
were untrue, it was charged with notice that all of his answers might be untrue. 
If the applicant makes statements that are material, which are untrue, it will avoid 
the policy, unless the company knew that those identical statements were untrue. 
3 Cooley, p. 2001; Knights of Pythias v. Rosenfeld, 92 Tenn. 508, 22 S. W. 204. 
Where the questions asked are admittedly material to the risk, and a false answer 
is given, the courts uniformly hold that a policy is unenforceable and cannot be col- 
lected. Indiana & Ohio Livestock Ins. Co. v. Smith (Tex. Civ. App.) 157 S. W. 755; 
State Mutual Life Ins. Co. v. Rosenberry (Tex. Com. App.) 213 S. W. 242; Ameri- 
can Nat. Ins. Co. v. Anderson (Tex. Civ. App.) 179 S. W. 66, Wright v. Federal 
Life Insurance Co. (Tex. Com. App.) 248 S. W. 325; Fidelity Mutual Life Ins. Co. 
v. Harris, 94 Tex. 25, 57 S. W. 635; 86 Am. St. Rep. 813; United Benevolent Ass’n 
v. Baker (Tex. Civ. App.) 141 S. W. 541; Mutual Life Ins. Co. v. Hilton-Green, 
241 U. S. 613, 36 Sup. Ct. 676, 60 L. Ed. 1902; 3 Joyce on Insurance, Pars. 1896, 1897, 
1912, 1916, 1924; Mutual Life Ins. Co. v. Crenshaw (Tex. Civ. App.) 116 S. W. 
375; Hall v. Hargadine, McKittrick Dry Goods Co., 23 Tex. Civ. App. 149, 55 

[8] If there is any question or doubt about the false statements or representa- 
tions being material, it then becomes a question of fact to be passed on by the trial 
court or jury. Where the evidence is such that reasonable minds could not differ, it 
is the duty of the trial court, as well as the duty of this court, to render such judg- 
ment as the evidence requires. Where the questions asked in an application for life 
insurance policy are unquestionably material, and the answers are admittedly untrue, 
it is the duty of the court to render a judgment for the insurance company. Radley v. 
a 104 Tex. 130, 135 S. W. 111, Freeman v. Huffman (Tex. Com. App.) 206 

S. W. 819; Haass v. G., H. & S. A. Ry. Co., 24 Tex. Civ. App. 135, 57 S. W. 855. 
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It is unquestionably true in this case that Mr Dossett had been rejected by a 
number of life insurance companies, ranging from 1910 down to February, 1920, and 
that said applications for insurance had been rejected because of the fact that albumen 
and casts had been found in his urine. He had been told time and again by some 
of the most eminent physicians in Texas that both albumen and casts had been found 
in his urine, and within less than a year prior to the time the applications for insur- 
ance in this case were made, a half dozen or more examinations of his urine had 
been made, and at least four different examinations revealed the fact that it contained 
albumen and casts, and he was so informed. He was rejected as an insurance risk 
by the Amicable Life Insurance Company less than a year before the applications 
were made to appellant. Mr. Dossett had suffered an attack of colic, which his 
physician told him was renal colic, in November, 1918, and he had had two different 
urinalysis examinations of his urine by different physicians wthin two years before 
the applcations to appellant were made. The evidence shows that Mr. Dossett was a 
man of large financial resources, and was an experienced business man, and it is 
inconceivable that he could, by inadvertence by reason of forgetfulness, have over- 
looked or failed to make a full statement with reference to the rejections that he had 
had for life insurance, and with reference to the number of times he had been told 
that he had albumen and casts in his urine, and with reference to the treatmenst 
and examinations he had had from different physicians. 

[9, 10] We think it is unquestionably true that the questions asked were, as a 
matter of law, material to the risk. Mr. Dossett himself had been informed that 
rejections by oné company would likely cause rejections by others. He himself had 
been told, less than a year before the applications in this case were made, by Dr. 
Brumby of the Amicable Life Insurance Company that the frequent appearance of 
albumen and casts in the urine was cause for rejection. Where an applicant for 
insurance has been rejected time and again over a period of ten years by reason of 
albumen and casts being found in his urine, it could not be said, and reasonable 
minds could not differ on the question, that the information with reference to said 
matter was very important and unquestionably material, and the concealing of said 
information, whether intentional or not, would vitiate the contract. It is revealed 
by the testimony of the physicians in this case that a person’s urine on some days 
may be entirely free from albumen and casts, and on other occasions contain same, 
and that a chronic case of kidney trouble will frequently show the urine clear, and at 
other times show it to contain a quantity of both albumen and casts. If the appel- 
lant had been in possession of any information showing that the applicant, Mr. Dossett, 
had been rejected after 1915, or that his urine had contained albumen and casts after 
~—— the contention of appellee that appellant was estopped would be more 
tenable. 

The record, however, reveals the fact that in 1916, Mr. Dossett made a successful 
application for insurance, and his urine at that time was clear, and again made 
application in December, 1920, just two months before the application in this case 
was made, and his urine was clear of albumen and casts, which tended rather to 
throw appellant off its guard. The record does show that the appellant, before it 
issued the policies, had four different examinations made of Mr. Dossett’s urine and 
each of them was clear; but it could not be said under the circumstances in this 
case that, because of the investigation which appellant made, and the effort it put 
forth to ascertain the true condition, it thereby waived the false or untrue statements 
and misrepresentations made by the applicant for insurance. If that were the 
rule, then insurance companies could not afford to make individual investigations. It 
is not a sound doctrine to say that, because the insurance company made an individual 
investigation, it waived the statements as made by the assured. 

[11] Under the facts in this cause, appellant is entitled to a rescission of the 
contract made with A. J. Dossett and is entitled to a cancellation of said insurance 
policies. The judgment of the trial court is in all things set aside, and judgment 1s 
here rendered, canceling the insurance policies sued on by appellee and denying 
appellee any recovery thereon, and it is further ordered that the appellee pay all costs 
of the trial court and costs of appeal. 
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FRANKLIN LIFE INS. CO. v. DOSSETT. (No. 53.) 
(Court of Civil Appeals of Texas. Waco. May 22, 1924. Rehearing Denied 
Oct. 16, 1924.) 
265 Southwestern Reporter 259. 

I. INSURANCE—INSURER HAS BURDEN UNDER STATUTE OF PROV- 
ING FALSITY AND MATERIALITY OF REPRESENTATIONS; “MIS- 
REPRESENTATION”; “MATERIAL FACT.” 

Under Rev. St. Arts. 4741, 4953, 4959, insurance companies have burden of 
proving, not only that representations of insured are false, but of establishing ma- 
teriality thereof; “misrepresentation” being statement by assured of something as 
fact which is untrue and has tendency to mislead; “material fact” being one which 
would induce company to decline insurance altogether, or not to accept it except at 
higher premium. 

(For other cases, see Insurance, Dec. Dig. § 646[1%].) 

2. INSURANCE—APPLICANT OWES DUTY TO HONESTLY ANSWER 
QUESTIONS, THOUGH INSURER WITH KNOWLEDGE OF FALSE 
ANSWERS MAY NOT ASSERT FALSITY AS BAR TO RECOVERY. 
Applicant for insurance owes duty to fully, fairly, and honestly answer ques- 

tions, though, where insurer is aware that answers made are false, it cannot, after 

issuing. policy and accepting premiums, plead such falsity as — or bar to recovery. 

(For other cases, see insurance, Dec. Dig. § 389[1].) 

3. INSURANCE—WHERE FACTS SPECIFICALLY INQUIRED OF, FULL 
DISCLOSURE MUST BE MADE, AND INSURER HAS RIGHT TO 
RELY ON ANSWER. 

Where fact is specifically inquired about, or question to applicant is so framed 
as to elicit desired fact, a full disclosure must be made, and insurer has right to rely 
on answer. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

4. INSURANCE—KNOWLEDGE OF FALSITY OF SOME STATEMENTS 
Sacer t DOES NOT ESTOP INSURER FROM AVOIDING 

ICY. 

Applicant will not be heard to say that, because insurer knew part of his answers 
were untrue, it was charged with knowledge that all might be untrue, and to estop 
company from avoiding policy by reason of its knowledge of falsity and misrepresen- 
tations by applicant it is insufficient that it had knowledge of falsity of some only of 
said facts. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

5. INSURANCE—WHERE ANSWER APPARENTLY COVERS ALL FACTS 
AND .PREVENTS FURTHER INVESTIGATION, INSURER IS NOT 
ESTOPPED TO PLEAD INCOMPLETENESS. 

Where applicant’s answer to question apparently embraces all facts and pre- 
vents further investigation, insurer is not estopped to plead incompleteness of his 
answers. . 

(For other cases, see Insurance, Dec. Dig. § 371.) 

7. INSURANCE—MATERIAL FALSE REPRESENTATIONS AVOID 
POLICY, UNLESS SPECIFICALLY KNOWN TO BE UNTRUE BY IN- 
SURER. 

Falsity of material statements avoids policy, unless insurer knew those identical 
statements were untrue. 

(For other cases, seé Insurance, Dec. Dig. § 256[1].) 

8. INSURANCE—WHERE DOUBT AS TO MATERIALITY OF REPRESEN- 
TATIONS EXISTS, IT IS QUESTION FOR JURY; OTHERWISE, FOR 
COURT. 

Where doubt exists as to materiality of statements, question is for jury, though, 
where reasonable minds could not differ, it is duty of court to render judgment 
accordingly. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

INSURANCE—QUESTIONS AS TO PREVIOUS APPLICATIONS FOR IN- 

SURANCE AND AS TO APPLICANT’S HEALTH HELD MATERIAL. 

Questions as to whether applicant had been previously denied insurance and as 

his present health held as matter of law material. 

(For other cases, see Insurance, Dec. §§ 291[1], 300.) 
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10. INSURANCE—INSURER’S INVESTIGATION IS NOT WAIVER OF 
FALSITY OF STATEMENTS MADE BY APPLICANT. 
Insurance company, by making private investigation, does not waive falsity of 
statements made by applicant. 
(For other cases, see Insurance, Dec. Dig. § 388[3].) 


11. INSURANCE—FALSE STATEMENTS AS TO PRIOR APPLICATIONS, 
PRESENT HEALTH, AND PHYSICAL EXAMINATIONS HELD TO 
VITIATE POLICY AND WARRANT RESCISSION. 

False statement that applicant had never been denied a policy applied for, nor 
offered a substandard policy, and false statements as to present health and recent 
examinations by physicians, held sufficient to vitiate the policy and entitle insurer to 
a rescission. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 300.) 


Appeal from District Court, McLennan County; James P. Alexander, Judge. 

Two actions, one by the’ Franklin Life Insurance Company against Mrs. Jennie 
D. B. Dossett, the other by Mrs. Jennie D. B. Dossett against the Franklin Life In- 
surance Company, consolidated and tried together. From a judgment against the 
insurance company, it appeals. Judgment of trial court set aside, and judgment ren- 
dered for insurance company. 

Williams, Williams, McClellan & Lincoln, of Waco, for appellant. 

Sleeper, Boynton & Kendall and J. D. Williamson, all of Waco, for appellee. 

Barcus, J. On March 3, 1921, the Franklin Life Insurance Company, appellant 
issued three standard 20-year pay insurance policies on the life of A. J. Dossett, two 
for $10,000 and one for $15,000. The policies contained the incontestable clause after 
one year, except for failure to pay premiums, and contained all the conditipns as pro- 
vided in standard life insurance policies under the Texas Statutes. On December 
31, 1921, A. J. Dossett died. Mrs. Jennie D. B. Dossett was the beneficiary named in 
each of the insurance policies. On January 18, 1922, appellant brought suit in the 
19th district court against appellee, Mrs. Dossett, to cancel each of said policies, 
alleging as grounds therefor certain false and fradulent statements made by A. J. 
Dossett in his applications for the insurance, which will be more fully stated here- 
after, and tendered into court the premiums paid on said policies. On June 13, 1922, 
appellee filed suit in the 19th district court against appellant on the three policies in 
controversy. The two suits were by the district court consodilated and tried under 
the number and style of the suit brought by appellee against appellant. 


The consolidated causes were tried to the court without a jury and resulted in 
a judgment being rendered by the court in favor of appellee for the face of said 
policies, together with 12 per cent. penalty, 6 per cent. interest from the date of the 
death of A. J. Dossett, and $7,500 attorney’s fees. The court filed its findings of fact 
and conclusions of law, which, if unchallenged, are sufficient to sustain the judgment. 
The appellant has assailed the findings of the court on every material issue and has 
assigned a number of errors to the action of the trial court in its failure to sustain 
its plea in abatement, and in the admission and rejection of testimony, and the rul- 
ings of the court on the pleadings. From the view we take of the case, it will not be 
necessary to pass in detail on the various assignments raised by the appellant. 

Appellant contends that the policies of insurance were void and are unenforceable 
because of false and fraudulent answers made and information concealed by A. J. 
Dossett in the answers which he made in his application for the insurance, with 
reference to the following questions: 

The application stated: 

“I have not applied to any company, association, society, or agent for insurance 
without having received a policy of the exact kind and amount applied for. (If 
there is any exception or qualification to this statement, applicant must give full 
particulars. )” To which he answered: “No.” 

“Question 11: Have you ever been examined for insurance without receiving 
the policy applied for? (If yes, give date and name of company or society.)” 
Answer: Yes; Bankers’ Life. 1910.” 

“Question 13: Have you now, or have you ever had any of the following dis- 
eases or ailments: Albumen or sugar in urine, any disease of the kidney or bladder?” 
Answer: “No.” 

“Question 14: Give names and addresses of all physicians who have attended or 
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prescribed for you or whom you have consulted during the past five years, together 
with nature and date of ailments.” Answer: “No sickness.” 

Question 15: Have you had any sickness, ailment, or injuries since childhood 
that have not been named or described above? (If yes, give the dates and details.)” 
Answer: “No.” 

He further answered this question: 

“Dr. A. C. Scott, Temple, Tex., makes general physical examination twice each 
year; has never found any trouble.” 

The applications which A. J. Dossett signed stated that the answers contained 
therein were full, complete, and true. 

The testimony with reference to the facts, in so far as they involve the above 
questions, is undisputed. It was an established fact in the trial court that A. J. 
Dosset had applied for insurance, and been rejected, or obtained policies different 
from the one applied for, as follows: In 1916 the New York Life Insurance Com- 
pany issued him a substandard policy; in 1911 the Reliance Insurance. Company rejected 
his application; in 1910 the State Mutual Insurance Company of Georgia rejected 
his application; he was rejected by the Southwestern Life Insurance Company of 
Dallas in 1907; he was rejected by the Kansas City Life Insurance Company in 
1911; he was rejected by the Southland Life Insurance Company in 1914; he was 
told by the Amicable Life Insurance Company in February, 1920, that it would not 
issue him a policy. The evidence shows that the answer he made to the medical 
examiner in answering question No. 11 was admittedly incomplete, in that he had 
been examined by all of the companies named above and rejected, except the 
New York Life, which had issued him a substandard policy. 

It was established beyond question that his answer to question No. 13 above was 
untrue in the following respects: In 1911 he was examined by the physician for 
the Bankers’ Life Insurance Company, and was rejected because he had both albumen 
and casts in his urine, and was again examined in 1915 by some insurance company, 
the name of which is not revealed, and rejected because he had albumen and casts 
in his urine. In 1911 he was exammned by Dr. Graves and Dr. Thompson in Galveston 
and was told that he had albumen and casts in his urine, and on their suggestion 
changed his business from that of a banker to the compress business because of his 
physical condition. He thereafter, the date being uncertain from the testimony, 
informed Dr. Sapp at Cameron, and later Dr. Scott at Temple, that the doctors 
had told him that he had albumen and casts in his urine. In 1907 the Southwestern 
Life Insurance Company of Dallas rejected his application for insurance because his 
urine contained albumen and casts, and Mr. Dossett knew the reason why he was 
declined. During December, 1919, and January and February, 1920, Mr. Dossett was 
examined four times by Dr. Brumby and once at Scott Sanitarium in Temple, and 
each of the examinations revealed the fact that he had albumen and casts in his 
urine, and Mr. Dossett was so informed. The last examination by Dr. Brumby for 
the Amicable Life Insurance Company was made in the presence of Mr. Dossett, 
and at said time he was informed that the fact that albumen and casts had been 
found was a bar to his obtaining insurance. On May 10, 1920, he was examined at 
the Scott Sanitarium in Temple, and his urine contained albumen and casts, and he 
was informed thereof. 

With reference to the answer to question No. 14 above, it was an established 
fact that in November, 1918, Dr. Witte in Waco had attended A. J. Dossett as a 
physician and informed him at said time that, in his opinion, he had renal colic, and 
advised him to go to a sanitarium for an X-ray examination; that Dossett did go to 
the Scott Sanitarium in Temple, and had a thorough examination made by the phy- 
sicians in Temple, and in their examinations they found nothing “seriously” wrong 
with Mr. Dossett’s physicial condition. Again, in the fall of 1919, Dr. Witte attended 
Mr. Dossett for personal illness and pronounced it a bad cold or slight attack of 
influenza or la grippe. In December, 1919, and January and February, 1920, Mr. 
Dossett was examined at four different times by Dr. Brumby and Dr. Davis of the 
Amicable Life Insurance Company, and was informed that he had albumen and casts 
in his urine, and in February, 1920, Dossett had a thorough examination, including 
an X-ray examination, in the Scott Sanitarium at Temple, and they reported to him 
that his urine at that time contained albumen and casts. 

The same answers apply to the facts with reference to Dossett’s answer to ques- 
tion 15 as herein set forth. The appellee does not controvert the above facts, but 
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contends that the answers made were not material and were not willfully and 
knowingly made, and that the appellant knew the facts when the policies were issued 
and knew that the answers were not complete and full, and if it did not know all the 
facts, that, by the use of the information it had at that time, it could have, if it 
desired, learned the real facts. In support of said contention, it is shown by the record 
that, at the time appellant issued the policies in question, it knew that the Bankers’ 
Life Insurance Company in 1911 had rejected Mr. Dossett for life insurance by rea- 
son of albumen and casts having been found in his urine, and also that in 1915 he had 
been rejected by some company for the same reason; the name of the company not 
being disclosed. This information was obtained from what in insurance circles are 
known as the Medical Impairment Bureau, the American Life Convention, and the 
Retail Credit Company, appellant having a card from said organizations with that in- 
formation contained thereon. Said cards also in connection with that information 
revealed the fact that in June, 1916, and in December, 1920, Mr. Dossett was examined 
by different companies for insurance and his urine did not show either albumen or 
casts. 

By reason of the amount of the insurance applied for and by reason of the fact 
that he had, in 1911 and 1915, been rejected by insurance companies because albumen 
and casts were found in his urine, appellant, before it issued the policies, requested 
the applicant, Mr. Dossett, to have two different physicians make an examination of 
his urine in Waco, and required two specimens of his urine to be sent to the home 
office for examination, and none of said examinations made in January and February, 
1921, showed any trace of either albumen or casts in his urine. 

Appellant, at the time it issued the policies in question, did not have any knowl- 
edge or information of any other rejections, except the one in 1911, and the one in 
1915, and some evidence of a rejection in 1910. It had no information that Mr. Dos- 
sett had, at any time, been informed that his urine contained albumen and €asts. 

[1] Under the law in Texas, insurance companies are required to write into 
their policies the statement that same will be incontestable after the expiration of not 
more than two years from the date they are issued, except for non-payment of the 
premium, and that all statements made by the insured shall, in the absence of fraud, 
be deemed representations and not warranties, and that no statement contained in 
the application shall avoid the policy, unless it is fraudulent or material to the risk. 
Articles 4741, 4953, 4959. The burden is placed upon the insurance companies to prove, 
not only that the misrepresentations are false, but to establish the materiality thereof. 
Southern Surety Co. v. Butler. (Tex. Civ. App.) 247 S. W. 611. A misrepresenta- 
tion to obtain insurance is a statement made by the assured of something as a fact 
which is untrue and which has a tendency to mis!ead the. company. 3 Joyce on 
Insurance, par. 1884. A material fact is any fact, the knowledge or ignorance of 
which would naturally influence the insurer in making the contract at all, or in esti- 
mating the degree and character of the risk, or in fixing the rate of insurance. 
Clark v. Union Mutual Fire Ins. Co., 40 N. H. 333, 77 Am. Dec. 721; Boggs v. 
American Ins. Co., 30 Mo. 63; Murphy v. Prudential Ins. Co., 205 Pa. 444, 55 Atl. 
19; Penn Mut. Life Ins. Co. v. Mechanics’ Savings Bank, 72 Fed. 413, 19 C. C. A. 
286, 38 L. R. A. 33, 70; St. Paul Ins. Co. v. Huff (Tex. Civ. App.) 172 S. W. 755; 
United Benev. Ass’n v. Baker (Tex. Civ. App.) 141 S. W. 541; Supreme Ruling of 
Fraternal Mystic Circte v. Hansen (Tex. Civ. App.) 153 S. W. 352. Good faith 
is required on the part both of the insurance company and the insured. 

[2] If the insurance company is aware of the fact that the answers made by the 
applicant for insurance are false, it cannot, if it issues the policy and accepts the 
premium, plead the falsity of said statements as a defense or bar to recovery. Sun 
Life Ins. Co. v. Phillips (Tex. Civ. App.) 70 S. W. 603; Mutual Life Ins. Co. v. 
Nichols (Tex. Civ. App.) 24 S. W. 910. On the other hand, it is the duty of the 
applicant for insurance to make a full, fair, faithful, and honest answer to all ques- 
tions that are propounded to him by the insurance company. If the assured makes 
an answer to a question, he should make a full and complete answer. Cable v. 
United States Life Ins. Co., 111 Fed. 19, 49 C. C. A. 216; 3 Joyce on Insurance, pars. 
1889, 1894, 1895; 3 Cooley on Briefs of Insurance, p. 2007. 

[3] Where the fact 1s specifically inquired about, or where the question is so 
framed as to elicit the fact desired, there must be a full disclosure, and the company 
has a right to rely on the answers. 3 Joyce on Insurance, par. 1914; 3 Cooley on 
Briefs of Insurance, p. 2009; U. S. Gypsum Co. v. Shields (Tex. Civ. App.) 106 
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S. W. 725; affirmed by Supreme Court 101 Tex. 473, 108 S. W. 1165; Labbe v. Corbett, 
69 Tex. 503, 6 S. W. 808. The test of materiality is: Did the misrepresentation in- 
duce the insurer to accept the risk? 3 Joyce on Insurance, par. 1892. 

[4, 5] In order to estop the insurance company from avoiding the policies by 
reason of its knowledge of the falsity and misrepresentation of the statements made 
by the applicant, it is not sufficient that it had knowledge of the falsity of some of 
said facts. Where a party makes a statement that apparently embraces all of the 
facts and thereby prevents a further investigation, he cannot claim that the com- 
pany is estopped to plead the incompleteness of his answers. 

[6] A waiver is the intentional relinquishment of a known right, and there must 
be both knowledge of the existence of the right and the intention to release it. 
Brotherhood of R. R. Trainmen v. Roberts, 48 Fex. Civ. App. 235, 107 S. W. 626; 
United States Ins. Co. v. Moriarty (Tex. Civ. App.) 36 S. W. 943; Kansas City 
Life Ins. Co. v. Blackstone (Tex. Civ. App.) 143 S. W. 702; Hoxie v. Home Ins. 
Co., 32 Conn. 21, 85 Am. Dec. 243; 25 Cyc. p. 865; 3 Cooley on Insurance, p. 2467; 
Moore v. Beakley (Tex. Com. App.) 215 S. W. 957; Buchanan v. Burnett, 102 Tex. 
492, 119 S. W. 1141, 132 Am. St. Rep. 900. 

[7] Unless the applicant reveals all the material facts about which he is asked, 
it does not lie in his mouth to say that, because the company knew part of his 
answers were untrue, it was charged with notice that all of his answers might be 
untrue. If the applicant makes statements that are material, which are untrue, it 
will avoid the policy, unless the company knew that those identical statements were 
untrue. 3 Cooley, p. 2001; Knights of Pythias v. Rosenfeld, 92 Tenn. 508, 22 S. W. 
204; where the questions asked are admittedly material to the risk, and a false answer 
is given, the courts uniformly hold that a policy is unenforceable and cannot be col- 
lected. Indiana & Ohio Livestock Ins. Co. v. Smith (Tex. Civ. App.) 157 S. W. 
755; State Mutual Life Ins. Co. v. Rosenberry (Tex. Com. App.) 213 S. W. 242; 
American Nat. Ins. Co. v. Anderson (Tex. Civ. App.) 179 S. W. 66; Wright v. 
Federal Life Ins. Co. (Tex. Com. App.) 248 S. W. 325; Fidelity Mutual Life Ins. 
Co. v. Harris, 94 Tex. 25, 57 S. W. 635, 86 Am. St. Rep. 813; United Benevolent 
Ass’n v. Baker (Tex. Civ. App.) 141 S. W. 541; Mutual Life Ins. Co. v. Hilton- 
Green, 241 U. S. 613, 36 Sup. Ct. 676, 60 L. Ed. 1202; 3 Joyce on Insurance, pars. 
1896, 1897, 1912, 1916, 1924; Mutual Life Ins. Co. v. Crenshaw (Tex. Civ. App.) 116 
S. W. 375; Hall v. Hargadine McKittrick Dry Goods Co., 23 Tex. Civ. App. 149, 
55 S. W. 747. 

[8] If there is any question or doubt about the false statements or representations 
being material, it then becomes a question of fact to be passed on by the trial court 
or jury. Where the evidence is such that reasonable minds could not differ, it is the 
duty of the trial court, as well as the duty of this court, to render such judgment 
as the evidence requires. Where the questions asked in an application for life insur- 
ance policy are unquestionably material, and the answers are admittedly untrue, it is 
the duty of the court to render a judgment for the insurance company. Radley v. 
Knepfly, 104 Tex. 130, 135 S. W. 111; Freeman v. Huffman (Tex. Com. App.) 206 
S. W. 819; Haass v. G. H. & S. A. Ry. Co., 24 Tex. Civ. App. 135, 57 S. W. 855. 

It is unquestionably true in this case that Mr. Dossett had been rejected by a 
number of life insurance companies, ranging from 1910 down to February, 1920, and 
that said applications for insurance had been rejected because of the fact that albumen 
and casts had been found in his urine. He had been told time and again by some of 
the most eminent physicians in Texas that both albumen and casts had been found 
in his urine, and, within less than a year prior to the time the applications for insur- 
ance in this case were made, a half dozen or more examinations of his urine had 
been made, and at least four different examinations revealed the fact that it contained 
albumen and casts, and he was so informed. He was rejected as an insurance risk 
by the Amicable Life Insurance Company less than a year before the applications were 
made to appellant. Mr. Dossett had suffered an attack of colic, which his physician 
told him was renal colic, in November, 1918, and he had had two different X-ray 
examinations made and a half dozen or more urinalysis examinations of his urine 
by different physicians within two years before the applications to appellant were 
made. The evidence shows that Mr. Dossett was a man of large financial resources 
and was an experienced business man, and it is inconceivable that he could, by in- 
advertence or by reason of forgetfulness, have overlooked or failed to make a full 
Statement with reference to the rejections that he had had for life insurance, and 
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with reference to the number of times he had been told that he had albumen and 
casts in his urine, and with reference to the treatments and examinations he had had 
from different physicians. 

[9, 10] We think it is unquestionably true that the questions asked were, as a 
matter of law, material to the risk. Mr. Dossett himself had been informed that 
rejections by one company would likely cause rejections by others. He himself had 
been told, less than a year before the applications in this case were made, by Dr. 
Brumby of the Amicable Life Insurance Company that the frequent appearance of 
albumen and casts in the urine was cause for rejection. Where an applicant for 
insurance has been rejected time and again over a period of ten years by reason of 
albumen and casts being found in his urine, it could not be said, and reasonable minds 
could not differ on the question, that the information with reference to said matter 
was very: important and unquestionably material, and the concealing of said informa- 
tion, whether intentional or not, would vitiate the contract. It is revealed by the 
testimony of the physicians in this case that a person’s urine on some days may be 
entirely free from albumen and casts, and on other occasions contain same; and 
that a chronic case of kidney trouble ‘will frequently show the urine clear, and at 
other times show it to contain a quantity of both albumen and casts. If the appellant 
had been in possession of any information showing that the applicant, Mr. Dossett, 
had been rejected after 1915, or that his urine had contained albumen and casts after 
that time, the contention of appellee that appellant was estopped would be more 
tenable. The record, however, reveals the fact that in 1916 Mr. Dossett made a suc- 
cessful application for insurance, and his urine at that time was clear and again made 
application in December, 1920, just two months before the application in this case 
was made, and his urine was clear of albumen and casts, which tended rather to 
throw appellant off its guard. The record does show that the appellant, before it 
issued the policies, had four different examinations made of Mr. Dossett’s urine, 
and each of them was clear; but it could not be said under the circumstances in this 
case that, because of the investigation which appellant made, and the effort it put 
forth to ascertain the true condition, it thereby waived the false or untrue statements 
and misrepresentations made by the applicant for insurance. If that were the rule, 
tnen insurance companies could not afford to make individual investigations. It -is 
not a sound doctrine to say that, because the insurance company made an individual 
investigation, it waived the statements as made by the assured. 

[11] Under the facts in this cause, appellant is entitled to a rescission of the 
contract made with A. J. Dossett and is entitled to a cancellation of said insurance 
policies. The judgment of the trial court is in all things set aside, and judgment is 
here rendered, canceling the insurance policies sued on by appellee and denying 
appellee any recovery thereon, and it is further ordered that the appellee pay all 
costs of the trial court and costs of appeal. 


NEIGHORS OF WOODCRAFT vy. FISHBACK, STATE INSURANCE 
COMMISSIONER. (No. 18375.) 
(Supreme Court of Washington. Sept. 23, 1924.) 
228 Pacific Reporter 703. 

1. INSURANCE—PLANS FOR DETERMINATION OF WHEN AND HOW 
CONTRIBUTIONS SHALL BE PAID ARE MATTERS WITH WHICH 
COURTS WILL NOT INTERFERE. 

Plan to be selected and determination of how and when stated periodical con- 
tributions shall be made by members of a mutual benefit association are affairs with 
which courts will not interfere. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

2. INSURANCE—FINDINGS OF INADEQUACY IN PLAN FOR ASSESS- 
MENTS MUST BE BASED ON SUFFICIENT CAUSE. 

Though insurance commissioner may and should inquire into working plan and 
adequacy of assessments by benefit associations, finding of inadequacy by him must 
be based on sufficient cause. 

(For other cases, see Insurance. Dec. Dig. § 691.) 

3. INSURANCE—ASSOCIATION’S ASSESSMENT PLAN HELD TO SUF- 
FICIENTLY MEET TATUTORY REQUIREMENTS. 

Benefit association’s plan for stated monthly contributions by members, and, 
in addition, special assessments for any amount to insure income of 10 per cent. 
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more than annual claims filed, held sufficient, under Comp. Stat. §§ 7267, 7270, requir- 
ing such contributions to be sufficient to meet all mortuary obligations contracted. 

(For other cases, see Insurance, Dec. Dig. § 691.) 

4. INSURANCE—METHOD OF VALUATION OF OUTSTANDING CON- 

TRACTS BY ACTUARIES HELD PROPER. 

Actuaries’ valuation of benefit association’s outstanding contracts on basis’ of 
one year renewal term protection held proper one for use in making valuation re- 
quired by Rem. Comp. Stat. § 7281. 

(For other cases, see Insurance, Dec. Dig. § 691.) 

Fullerton and Mackintosh, JJ., dissenting. 

Er. Bane. 

Appeal from Superior Court, Thurston County; Wright, Judge. 

Suit by the Neighbors of Woodcraft against H. O. Fishback, as Insurance Com- 
missioner of the State of Washington. Judgment on demurrer for defendant, and 
plaintiff appeals. Reversed and remanded, with instructions. 

Reynolds, Ballinger & Hutson, of Seattle, for appellant. 

George P. Steele, of Denver, Colo., H. S. Elliott and Harold Preston, both of 
Seattle, and Abb Landis, of Nashville, Tenn., amici curiz. 

John H. Dunbar and E. W. Anderson, both of Olympia, for respondent. 


TotmMAN, J. Appellant as plaintiff brought this action seeking an injunction 
restraining the respondent as insurance commissioner of this state from canceling 
its license, interfering in any way with its continuing its business as heretofore 
carried on, or enforcing or attempting to enforce an order theretofore made by the 
commissioner requiring that the contributions of new members be kept separate 
and apart from the other funds of the society, making such new members a separate 
class, and in effect, so far as the insurance features are concerned, a separate and 
independent society. In its amended complaint appellant alleges, among other things, 
that it is duly incorporated under the laws of the State of Oregon, has been doing 
business in this state since April 1, 1897, under and by virtue of the licenses duly 
issued by the insurance department of the state, at all times being organized and 
conducted solely for the mutual benefit of its members and their beneficiaries, not 
for profit, having a lodge system with a ritualistic form of work and a representa- 
tive form of government, and making provisions for, and paying benefits in accordance 
with, the laws of the State of Washington; that it has a total membership of up- 
wards of 50,000, with more than $64,000,000 of insurance in force, of which mem- 
bership more than 7,000, with insurance protection to the amount of upwards of 
$9,000,000, are residents of this state; that, during the year 1922, it collected in benefit 
receipts the sum of $773,512.22, and paid out during the same period in death claims 
$673,500, the receipts being in the ratio of 114.7 per cent. of the death claims; that, 
in May, 1922, it prepared and filed in the office of the insurance commissioner its 
annual report and valuation of its condition, and valuation of its policies as of 
December 31, 1921, with exhibits and notes attached, showing its possession of a 
benefit fund surplus in the sum of $3,331,352.98, and demonstrating, as it is alleged, 
its complete solvency; that its members are required to pay each month monthly 
benefit assessments to provide for the payment of losses at rates fixed by its by-laws, 
in amounts according to the ages of the members at the date of their admission, 
and the amount of benefits provided in their contracts, and in addition thereto, since 


jeeemey 1, 1918, its by-laws provide for special contributions to the benefit fund as 
ollows : 


“Section 162. Ratio of Benefit Fund Income to Claims—Subd. 1. The benefit 


fund income for each calendar year shall be maintained at a ratio of at least 10 


per cent. above all claims against the benefit fund which shall have matured in such 
calendar year. 


“Subd. 2. The benefit fund income, in the meaning of this section, shall consist 
of all sums derived from regular monthly benefit assessments, and interest on deposits 
and investments of the benefit fund, including rental from the general fund, for the 
property designated as lots seven and eight, block 220, situated in the city of Port- 
land, Oregon. 

“Section 163—How Ratio of Benefit Fund Income Maintained—If the total 
benefit fund income, as defined in section 162, shall, in any calendar year beginning 
January 1, be not sufficient to maintain the ratio of mcome over claims required in 





76 Insurance Law Journal, Vol. 64. [Jan., 1925 


section 162, additional collections from members to meet such deficiency in the 
benefit fund income shall be made as prescribed in sections 165, 166, and 167. 

“Section 164.—Special Benefit Assessments—Collections made to meet the pro- 
visions and requirements of sections 162 and 163 shall be known and designated 
as special benefit assessments. . 

“Section 165.—Levy of Special Benefit Assessments—Subd. 1. When special 
benefit assessments are necessary for any calendar year, to meet the provisions and 
requirements of sections 162 and 163, the grand board of managers shall at the annual 
meeting in March of the succeeding year, formally direct the grand guardian and 
grand clerk to levy a special benefit assessment or assessments in amount sufficient 
to bring the benefit fund income for the preceding year up to the requirements. 

“Subd. 2. Upon receiving the formal direction from the grand board of man- 
agers, the grand guardian and the grand clerk shall officially issue the levy for the 
required special benefit assessment or assessments. 

“Subd. 3. Liability for special benefit assessments, to cover any benefit income 
deficiency, under the requirements of section 162 and 163, shall apply only to class A 
members whose certificates were in force and effect for the year in which such 
deficiency occurred. 

“Section 166.—Amount of Each Special Benefit Assessment—Each special benefit 
assessment shall be the same in amount for each member as the regular monthly 
benefit assessment paid by such member, or some definite fraction of the amount of 
such assessment, if less than a full assessment is necessary to attain the ratio as 
specified in section 162. 

“Section 167—When Special Benefit Assessments Are Payable—Whenever the 
grand board of managers directs the levy of special benefit assessment or assess- 
ments, it shall at the same time designate what month or months payments _of the 
same ‘shall be made by members of the association liable therefor. 

“Section 168—Special Benefit Fund Surplus—Subd. 1. Should the benefit fund 
income, as defined in section 162, for any calendar year, exceed the claims against 
the benefit fund, which shall have matured in such calendar year, by more than 10 
per cent., the grand board of managers shall declare, under the provisions of section 
137, paragraph 5, the excess of income above 110 per cent. to be a free surplus, to be 
held and known as a special benefit fund surplus. 

“Subd. 2. The special benefit fund surplus arising under the provisions of this 
section shall be used only; (a) to meet or help meet any future required special 
benefit assessments; (b) or, in the discretion of the grand board of managers, to 
reduce the amount of one or more regular monthly benefit assessments, payable 
by all class A benefit members of the association.’ 

It is further alleged that these by-laws constitute a part of the insurance con- 
tract between the society and its members; that all of its losses are promptly met, 
and all benefits from it to its members are paid in full, and a surplus is accumulated 
yearly in addition to the amount necessary to meet the demands mentioned. That 
since the adoption of the by-laws quoted, special assessments have been collected from 
members to supplement the regular monthly assessments as required, by which means 
benefit funds have been collected at the ratio of 110 per cent. or more of all losses 
payable, and that the special assessments are a part of the regular contributions made 
by members under their contracts, and that members are subject to the same penalty 
for failure to pay the special assessments as in the case of failure to pay the regular 
monthly benefit assessments ; 7. ¢., either may be enforced by an action at law, or the 
benefit contract of the member may be canceled for non-payment of either. It 15 
charged that the insurance commissioner refuses to recognize the by-laws which we 
have quoted, or that the special assessments therein providéd for are an asset to be 
considered; refuses to give any credit on account thereof, and has served notice, as 
hereinbefore indicated, requiring new members to be placed in a separate class, and 
the funds contributed by them kept separate and apart. It is further alleged that, 
to comply with this demand, would require appellant to abandon its present method 
of doing business; to make contracts with new members different from the contracts 
held by its present membership, and different from those which it and its members 
desire to enter into with new members, and “that such a change would discredit 
the present method of plaintiff in conducting its business, and would lead to a loss of 
many of its existing membership, and that the damage to plaintiff and its members 
thereby would be impossible of exact determination, but would be very great in 
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character, and would be irreparable.” To this complaint a general demurrer was inter- 
posed which was sustained by the trial court, and judgment entered dismissing the 
action. The plaintiff has appealed from that judgment. 

Our statutes (Rem. Comp. Stat. § 7259 et seq.) cover the subject of the organiza- 
tion and conduct of fraternal benefit societies, and the question here presented is one 
of construction. Section 7281, among other things, provides: 

“Every society transacting business in this state, shall annually, on or before 
the fifteenth day of February, file with the commissioner, in such form as he may 
require, a statement under oath of its president and secretary or corresponding 
officers, of its condition and standing on the thirty-first day of December next pre- 
ceding, and of its transactions for one year ending on that date and also shall furnish 
such other information as the commissioner may deem necessary to a proper exhibit 
of its business and plan of working.” 

Under this provision of the statute appellant filed:its report with its plan of 
working as an exhibit attached, on which the respondent's threatened adverse action 
is based. Respondent evidently construed this “plan of working” to be a whole 
life level rate plan, and demanded that appellant’s financial condition and standing be 
determined by the method of valuation prescribed for societies which operate on 
that plan. We need not here define the level rate plan, as it is well understood by 
those familiar with the subject, and it is sufficient to say that in a general way that 
plan is designed to provide for normal losses, and to create a reserve which will 
care for unexpected emergencies and contingencies. Appellant’s plan does not pur- 
port to be a level rate plan: First, because the stated monthly assessments are not 
claimed to be either actuarily conceived- or mathematically computed; second, the 
provisions for special assessments are a material part of the working plan, and not 
a mere safety clause for emergencies and contingencies. As we understand it, with 
the addition to its by-laws of the by-laws quoted, the plan upon which the appellant 
is now working covers the levying of assessments to meet all maturing claims, and, 
in addition, the levying of additional or special assessments to assure an increase 
in accumulations equal to 10 per cent. of the current mortality losses. This provision 
for increased accumulations saves the plan from the fatal defects inherent originally 
in this class of insurance, which are so clearly pointed out in Thomas v. Knights of 
Maccabees, 85 Wash. 655, 149 Pac. 7, L. R. A. 1916A, 750, Ann. Cas. 1917B, 804. 
In order to remain in good standing, members must pay the additional or special 
assessments just as surely as they must pay the regular monthly assessments, and 
their falure to do so cancels their insurance, and releases the appellant from the risk 
and all liability thereon. If they do not pay they are suspended, and the insurance 
risk is terminated. 

[1] The exhibits to the complaint show that, since the adoption of the by-laws 
providing for these special assessments, and during the years 1918 to 1921, inclusive, 
by the working of this plan, appellant has met all maturing death losses, and ma- 
terially increased its reserve or surplus, and it must be apparent that, if it collects 
each year 10 per cent. in excess of all losses, it must become increasingly solvent. 

The plan to be selected and the determination of when and how “stated periodical 
contributions” shall be made by members are affairs of internal management with 
which the courts will not interfere. Tolbert v. Modern Woodmen of America, 83 
Wash. 287, 145 Pac. 183; Wright v. Minn. Mutual Life Ins. Co., 193 U. S. 657, 24 
Soh ae 48 L. Ed. 832; Ross v. Brotherhood of America, 120 Iowa, 692, 95 

[2, 3] As we have seen, appellant’s plan enables it to carry out its contracts in 
good faith and according to the will of its self-governing members, and the com- 
missioner erred in construing it otherwise. Of course the commissioner may and 
should inquire into the working of the plan and the adequacy of the assessments, 
but a finding against “adequacy” must be based on sufficient cause. We hold this 
plan to be sufficient to fully meet the requirements of sections 7267 and 7270, which 
require that the stated periodical contributions by members shall be sufficient to meet 
all “mortuary obligations contracted, when ‘valued upon the basis of the National 
Fraternal Congress Table of Mortality,” unless there be something wrong with 
the method of valuation adopted by appellant as shown in its report to the com- 
missioner and made a part of the complaint. 

As to the method of valuation the statute provides in section 7281: 

“In addition to the annual report herein required, each society shall annually 
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report to the commissioner, a valuation of its certificates in force on the thirty-first 
day of December, last preceding, excluding those issued within the year for which 
the report is filed, in cases where the contributions for the first year in whole or in 
part are used for current mortality and expenses: Provided, that the first report 
of valuation shall be made as of December thirty-first, nineteen hundred and twelve. 
Such report of valuation shall show, as contingent liabilities, the present mid-year 
value of the promised benefits provided in the constitution and laws of such society 
under certificates then subject to valuation; and, as contingent assets, the present 
mid-year value of the future net contributions provided in the constitution and laws 
as the same are in practice actually collected. At the option of any society, in lieu 
of the above, the valuation may show the net value of the certificates subject to 
valuation hereinbefore provided, and said net value, when computed in case of 
monthly contributions, may be the mean of the terminal values for the end of the 
preceding and of the current insurance years. 

“Such valuation shall be certified by a competent accountant or actuary, or, 
at the request and expense of the society, verified by the actuary of the department 
of insurance of the home state of the society, and shall be filed with the commissioner 
within ninety days after the submission of the last preceding annual report. The 
legal minimum standard of valuation for all certificates, except for disability benefits, 
shall be the National Fraternal Congress Table of Mortality as adopted by the 
National Fraternal Congress, August twenty-third, eighteen hundred and ninety-nine, 
o1, at the option of the society, any higher table, or at its option, it may use a table 
based upon the society’s own experience of at least twenty years and covering not 
less than one hundred thousand lives with interest assumption not more than four 
per cent. per annum. Each valuation report shall set forth clearly and fully the 
mortality and interest basis and the method of valuation. * * * - 

“The valuation herein provided for shall not be considered or regarded as a test 
of the financial solvency of the society, but each society shall be held to be legally 
solvent so long as the funds in its possession are equal to or in excess of its matured 
liabilities.” 

In construing this section of the statute, the respondent commissioner seems to 
have disregarded section 7267, to which we have already referred, and to have given 
undue weight to that portion of section 7282 which provides for the reduction of 
deficiencies in certain cases. He also, in fixing the valuation, applies a whole life 
level rate plan, wholly disregarding the by-laws of 1918, and overlooks the wording 
of the statute permitting and requiring a society to have its valuation certified by 
a competent accountant or actuary, which the complaint shows was done here. A 
reading of the statute indicates clearly that the valuation by an actuary was not in- 
tended as an idle thing to be ignored at will. Actuaries are supposed to be experts 
and specialists, learned in the science of life contingencies, with expert and practical 
knowledge of life insurance principles, methods, and management. It is to be pre- 
sumed that the Legislature acted with this thought in mind. The competency and 
accuracy of the actuarial work included in appellant’s report is in effect admitted by 
the demurrer, and by argument only it is sought to be established that it is based 
upon a wrong theory. 

[4] Had we sufficient knowledge on the subject we would not here enter into a 
technical discussion of the several points argued. We think, under the custom of 
life insurance companies generally, the valuation of appellant’s outstanding contracts 
on the basis of one-year renewable term protection was right, but, if not, then that 
is a question to be determined after the joining of issues, and hearing of evidence on 
both sides. So far as here appears from the record, upon which our decision must 
rest, the annual 10 per cent. increase in accumulations which must accrue if the 
appellant’s plan is carried out, will be sufficient to offset the increased cost of pro- 
tection to members accruing annually by reason of advance in age, and to assure 
this result, as mortality claims increase, the surplus thus created will also increase 
so long as the protected members pay. When, if ever, the burden becomes too great, 
and the members cease to pay, that moment their insurance ends, the liability of the 
society ceases, and its only liability as insurer will be on pending claims based on 
contracts of members already deceased. We cannot say that the reserve, augmented 
each year up to that time by an amount at least equal to 10 per cent. of the death 
losses, will not be sufficient to care for the accrued costs. 

It is too plain for argument that, to separate the membership into classes, would 
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be to destroy mutuality, uniformity, and perhaps fraternity, and that is a thing to 
be avoided. The scope of regulation by statute, as we see it, should be (and we 
think our statute so intended) to prevent abuses and fraud, and to assure the exercises 
of good faith toward the beneficiaries. Beyond that the plan of working was adopted 
by the members of the society through their chosen representatives, and is theirs; 
they may change it if and as they will, and if the final results are disappointing theirs 
is the responsibility. 

, a conclude that the demurrer: to the amended complaint should have been over- 
ruled. 

Reversed and remanded, with instructions to overrule the demurrer. 

Main, C. J., and Holcomb, Parker, Bridges, and Pemberton, JJ., concur. 

FuLiErToNn, J. (dissenting). As stated by the majority, the question at issue 
in the present controversy turns on the construction of the state statute relating to 
fraternal benefit societies. It is the opinion of the majority that the respondent 
insurance commissioner has misconstrued the statute, and has made an order with 
respect to the appellant society, which the statute does not warrant. With this con- 
clusion I am unable to agree, and I shall point out, as briefly as I may, ‘the reasons 
why I cannot so agree. 

The statute in question is found in Remington’s Compiled Statutes at sections 
numbered from 7258 to 7292, inclusive. Historically, it had its origin at a congress 
of representatives made up of delegates from the several fraternal benefit societies 
of America, held at Mobile, Ala., in 1910. It was born of necessity. Gravestones 
had lined the path of fraternal benefit societies, and many of those then surviving 
were in the throes of dissolution. The fault of all of such societies was that they 
had been endeavoring to carry life insurance at less than its actual cost, and the 
purpose of the congress was to frame a form of an act for adoption by the Legisla- 
tures of the various states which would prevent for the future the organization of 
societies with inadequate charges, and which would permit those then in existence 
to so modify their existing charges as to become gradually upon a sound financial 
basis. The congress also framed a “Table of Mortality,” and prescribed “a rate 
of stated periodical contributions” which was thought sufficient to provide for meet- 
ing the mortuary obligations contracted for death benefits by any such, society. 
This meeting subsequently became known as the National Fraternity Congress. In 
1911 the Legislature of this state enacted into law the bill so framed, making slight 
changes in its text. 

The law so enacted is clear in its terms as to societies formed after its enact- 
ment, and as to societies organized in other jurisdictions subsequent to that time seek- 
ing to operate in this state. It preserves the fraternal and social features of the 
societies found so beneficial in their past history. It provides that all such societies 
shall be carried on solely for the benefit of their members and their beneficiaries and 
not for profit; that they shall have a lodge system, with a ritualistic form of work; 
that they shall have a representative form of government, and it goes so far as to 
provide that their members, whether officers, delegates, or representatives, shall vote 
at all times individually and not by proxy. It requires that every such society “shall 
provide for the payment of death benefits, and may provide for payment of benefits 
in case of temporary or permanent physical disability, either as the result of disease, 
accident, or old age.” To meet the obligations it thus assumes, the statute further 
provides that the society shall exact of each member— 

“* * * Stated periodical contributions which shall be sufficient to provide for 
meeting the mortuary obligations contracted, when valued for death benefits upon 
the basis of the National Fraternity Congress Table of Mortality, as adopted by the 
National Fraternity Congress. * * *” 

All such societies are placed under the supervision of the state insurance com- 
missioner. Each society must, on or before the 15th day of February in each year, 
file with the commissioner, in such form as he may require, a sworn statement show- 
ing its condition and standing as of December 31 of the preceding year. It must also 
annually make and file the report provided for in the section of the statute quoted 
in the majority opinion as section 7281 of Remington’s Compiled Statutes. If the 
commissioner finds from these reports that the statute has been complied with, he is 
authorized to grant to the society a license to continue its business of insurance. 

At the time of the passage of the act there were existing in this state many 
beneficiary societies organized under its then laws or organized under the laws of a 
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foreign state and permitted to do business in the state. Each of these societies had 
issued to its several members a beneficiary contract or certificate wherein it had 
agreed to pay to the beneficiary of such member a stated sum on the death of the 
member. Many of them, if in fact there were any exceptions, were not exacting 
from the member a “stated periodical contribution” sufficient to provide for meeting 
the mortuary obligations thus contracted, when valued for death benefits upon the 
basis of the table of mortality of the National Fraternity Congress before mentioned. 
Some of them in fact were not collecting stated periodical contributions at all, but 
were following what has become known in fraternal insurance as the assessment as 
needed plan; that is to say, the plan of assessing the surviving members in a sum 
sufficient to pay the loss incurred by the death of a member. This was the plan 
that had caused the downfall of so many fraternal insurance societies. As said by 
Zartman’s Yale Readings in Insurance, p. 141: 

“In the earlier days of the societies these assessments were generally alike in 
amount regardless of age and were collected only on the death of a member for the 
payment of his benefit, thus, as you observe, carrying out still further the idea of 
fraternity. But as the societies grew older the fallacies of this method were taught 
the members by a hard experience. By simply dropping his insurance which he had 
already enjoyed, a member could escape paying his share of the death losses. As 
the members grew older and the death losses increased, those that were younger 
were not long in discovering that they were contributing more than their share to 
the death losses, which were chiefly among the old. As a result these dropped their 
membership and joined younger societies. New recruits to fill their places could 
not be obtained. The average age of those that were left continued to increase and 
the assessments to grow heavier. This in turn increased the withdrawals, until at 
last few remained except the sick and aged. Assessments for losses could no-longer 
be collected, and the society would dissolve, leaving a body of old and infirm deprived 
of the benefits for which they had so long contributed, This has been the story of 
scores of these societies in the past, and where otherwise honestly managed has: been 
the cause of the numerous failures in this class of insurance. In spite of all the 
efforts to place assessment rates on a sounder basis, their inadequacy and inequity, 
as between the younger and older ages, still continues to threaten the permanence of 
a large proportion of our fraternal societies.” 

As to these societies the statute makes certain special provisions. In common 
with the subsequently organized or subsequently admitted societies, it places them 
under the supervision of the state insurance commissioner, and requires them to file 
with that officer the annual reports and mid-year valuation reports required of such 
subsequently organized or subsequently admitted societies, and under the subtitle of 
“Provisions to Insure Future Security,” contains the following: 

“Tf the valuation of the certificates, as hereinbefore provided, on December thirty- 
first, nineteen hundred and seventeen, shall show that the present value of future net 
contributions, together with the admitted assets, is less than ninety per cent. of the 
present value of the promised benefits and accrued liabilities, such society shall be 
required thereafter to reduce such deficiency not less than five per centum of the total 
deficiency on said December thirty-first, nineteen hundred and seventeen, at each suc- 
ceeding triennial valuation. If at any succeeding triennial valuation such society does 
not show such percentage of improvement, the commissioner shall direct that it there- 
after comply with the requirements herein specified. If the next succeeding triennial 
valuation after the receipt of such notice shall show that the society has not made 
the percentage of improvement required herein, the commissioner may, in the absence 
of good cause shown for such failure, institute proceedings for the dissolution of such 
society, in accordance with the provision of section 7283, or, in the case of a foreign 
society, he may cancel its license to transact business in this state. 

“Any such society, shown by any triennial valuation subsequent to December 
thirty-first, nineteen hundred and seventeen, not to have made the improvement herein 
specified shall, within one year thereafter, complete such deficient improvement, or 
thereafter, as to all new members admitted, be subject, so far as stated rates of con- 
tribution are concerned, to the provisions of section 7270, applicable in the organization 
of new societies: Provided, that the contributions and funds of such new members 
shall be kept separate and apart from the other funds of the society until the required 
improvement shall be shown by valuation. If such required improvement is not 
shown by the succeeding triennial valuation, then the said new members may be placed 





Life] Neighbors of Woodcraft v. Fishback 81 


in a separate class and their certificate valued as an independent society in respect to 
contributions and funds.” 

It will be observed that, in these special provisions, there is no positive require- 
ment that the old societies shall change their methods of assessment, nor is there any 
positive requirement that they shall collect “stated periodical contributions” sufficient 
to meet their mortuary obligations, when valued for death benefits upon the basis of 
the National Fraternity Congress Table of Mortality. But, as I view the statute, the 
Legislature intended to subject them to the imposition of certain conditions if they 
did not provide in some form for contributions sufficient to comply with their obliga- 
tions. The legislative scheme taken as a whole seems to have been this: All such 
societies were given the time elapsing between the date the act went into effect and 
the end of the year 1917, to bring the then present value of their future net contri- 
butions to within 90 per centum of the then value of their promised benefits; this 
they were to do in their own way and by any satisfactory scheme without let or hin- 
drance on the part of the state insurance commissioner. If the valuation of the cer- 
tificates of any society on the date fixed did not show the required per centum, the 
state insurance commissioner is empowered to require the society to reduce the 
deficiency not less than 5 per centum at each succeeding triennial valuation. If at 
any succeeding triennial valuation “such society does not show such percentage of 
improvement, the commissioner shall direct that it thereafter comply with the re- 
quirements herein specified”; that is to say (as I interpret the statute), shall require 
that the society collect stated periodical contributions sufficient in amount to provide 
for meeting the mortuary obligation contracted, when valued for death benefits upon 
the basis of the National Fraternity Congress Table of Mortality. If it does not do 
this, the commissioner may take one of two courses; if a local society, he may direct 
that proceedings be instituted for its dissolution, or, if a foreign society, may cancel 
its license to transact business in this state; or he may, in the alternative, require as to 
all new members admitted into the society that they be subjected to the stated rates 
of contribution applicable in the organization of new societies, and require that the 
contributions and funds of such new members be kept separate and apart from the 
other funds of the society. 

I confess that there are certain provisions contained in the act which I have 
difficulty in understanding, nor do I find them satisfactorily explained in the briefs of 
counsel. The first of these is the concluding sentence of the first paragraph of section 
7281, quoted in the majority opinion, and another is the concluding paragraph of the 
same section. As to the meaning of the first of these, I shall make no suggestion 
further than to say that I cannot think it means that a society, collecting inadeuqate 
premiums, may treat its insurance obligations as term insurance only. This is not only 
contrary to the tenor of the act as a whole, but it is to permit the society to practice 
deception; it is to permit it to induce a member to join the society by promising life 
imsurance, whereas it only provides for insurance for a single year. 

The second of the clauses I would interpret to be a limitation on the power of the 
insurance commissioner to direct the institution of dissolution proceedings—that it 
possibly means that he may not direct such proceedings so long as the funds in the 
possession of the society are sufficient to meet its matured liabilities, even though its 
immatured liabilities may exceed its possible assets; that, in such an instance, the 
commissioner is relegated to the second alternative the statute provides, namely, to 
require new members of the society to be admitted on stated rates of contributions 
required of members of societies organized, or admitted to transact business in the 
state, subsequent to the passage of the act. 

The appellant society, as has been stated, was organized under the laws of the 
state of Oregon, and was permitted to transact business in this state prior to the enact- 
ment of the fraternal insurance code. It issues contracts of insurance by which it 
promises to pay to the beneficiary of its individual members a stated sum on the 
death of the member. To meet the mortuary obligations thus contracted, its laws 
originally provided for the collection from each several member a stated periodical 
contribution, which was less than one-half sufficient for that purpose when valued 
for death benefits on the table of mortality adopted by the code. On this fact appear- 
ing in its 1917 report the commissioner directed it to take the necessary steps ot make 
up the deficiency. The society, in 1918, thereupon adopted the assessment plan shown 
in the by-laws set out in the majority opinion. Its annual report to the insurance 
commissioner for the year 1921 showed, when made in conformity with the statute, 





82 Insurance Law Journal, Vol. 64. [Jan., 1925 


according to its complaint, “a percentage of solvency amounting to less than 50 per 
cent., and showed no material increase in the ratio of solvency since December 3, 
1917,” and, according to the valuation of the commissioner, showed “a decrease in the 
percentage of solvency over that” shown in the report filed as of December 31, 1917. 
The commissioner thereupon sent to it the following order: 

“This department is in receipt of your letter of February 24th, together with 
warrant in the amount of $10, being fee for renewal of certificate of authority. 

“Before accepting this fee in payment of certificate of authority, I wish to call 
ycur attention to the fact that it is the opinion of this department that your society 
has not made the necessary improvement required under section 229 of the insurance 
code of the state of Washington. 

“You are therefore notified that, on and after April 1, 1923, all new members 
admitted shall be subject, so far as stated rates of contributions are concerned, to the 
provisions of section 217 of the insurance code, applicable to the organization of new 
societies, and the contributions and funds of such new members shall be kept separate 
and apart from the other funds of the society. 

“This decision is based upon the valuation.as submitted to this department under 
date of February 7, 1923, which statement shows a decrease in the percentage of 
solvency over that filed as of December 31, 1917.” 

It is this order the enforcement of which the society by the present action seeks 
to enjoin, and the order which the majority hold not warranted by the law or the 
facts. 

’ It is with this conclusion that I am unable to agree. In the first place, the plan 
adopted does not meet the exigency of the situation. It is the old assessment as 
needed plan that has caused the downfall of all such societies as have fallen by the 
wayside, and the plan that the statute intended should be abandoned. I freely con- 
cede that a society which seeks by this plan to meet only one-half of its obligations 
will survive longer than one which seeks to meet the whole of its obligations in that 
manner, but it will as surely fail in the course of time as have those which have 
gone before. Not only has experience demonstrated this, as I have shown, but it can 
be and has been demonstrated by the inexorable law of mathematics. As a concrete 
example, where the plan has been tried and failed, I need only point to the case of 
Thomas v. Knights of Maccabees, 85 Wash. 665, 149 Pac. 7, L. R. A. 1916A, 750, 
Ann, Cas. 1917B, 804. I think, moreover, that the final result is depicted in the expe- 
rience of this very society. Since the year 1918, it has been compelled to levy seven 
special assessments to meet its current obligations. I am aware that the necessity 
for a majority of these was caused by the influenza epidemic, but I cannot think that 
this in any way alters the situation. Epidemics causing more than the normal loss 
of life for particular seasons have been constantly recurrent in the past, and will as 
certainly as time goes on recur in the future. These are exigencies which every in- 
surance society must expect and prepare to meet, and this society cannot hope to prove 
an exception. 

In the second place, I think the plan adopted is contrary to the spirit and intent 
of the statute. As to societies organized subsequent to the enactment of the statute, 
and as to foreign societies admitted subsequent to that time, the statutes require the 
collection of stated periodical contributions from their several members sufficient 
to meet the mortuary obligations assumed, which, of course, forbids an assessment 
as needed plan. As to societies previously organized, there was, it is true, no positive 
requirement that they change to the periodical contribution plan. But the statute 
gave them that opportunity, and empowered the state insurance commissioner to im- 
pose on them certain conditions if they did not do so. The commissioner, in my 
opinion, therefore, has in this instance done nothing more than the law enjoins upon 
him as a duty. The. reports of the society showed that its stated income was in- 
sufficient to meet its mortuary obligations. To correct this it had adopted a scheme 
which failed to put its finances in the condition the statute required. Since the society 
was actually meeting its obligations as they matured, the commissioner possibly could 
not cancel its license to transact business in this state, but I cannot think there is any 
question of his duty and authority to impose the second alternative—to require that 
newly admitted members into the society be put in a separate class, and to require 
that there be collected from them stated contributions sufficient to meet the mortuary 
obligations incurred by the contracts entered into with them. 

The arguments of the majority advanced in support of their position, I shall 
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notice but briefly. It is said that the commissioner gave undue weight to the statute 
relating to valuations, and not sufficient weight to the report of the actuary. But, 
if I read the statute and the report correctly, it is the actuary and not the commis- 
sioner who is in error. The report of the actuary distinctly states that his “valuation 
is made on the assumption of one year term insurance,” whereas the contracts issued 
by the society are life and not one year term contracts, and the statute requires that, 
in making the valuations, they shall be so regarded. 

Nor do I understand that it is the custom of life insurance companies generally 
to value their outstanding contracts on the basis of “one year renewable term pro- 
tection”; but, if this be so, it, to my mind, plainly not the intent of the statute under 
consideration as applied to fraternal insurance. Manifestly, I think, these are to be 
valued as life contracts, and if the contributions from the members will not mature 
them, there is not a compliance with the statute. 

The thought implied in the concluding part of the opinion, I think, mistakes the 
purpose of the statute. I concede that the social and fraternal features of all such 
societies are an attractive part of their organization. Insurance, however, is their 
primary purpose. Failing in this, they fail in their primary purpose. Persons join 
such societies for the protection of those dependent upon them. They pay the re- 
quired stated contributions and assessments in the belief that, in the end, given sums 
will be paid to their own beneficiaries. The ordinary member knows nothing of the 
mathematics or the probabilities of the situation. They are given assurances that the 
promised sums will-be paid, and trust in those who give the assurances. I therefore 
think it unjust to them to say that, “if the final results are disappointing, theirs is the 
responsibility.” At least, this was not the thought of the framers of the statute. 
If the purpose of the statute was not to correct this very evil, it had no purpose 
whatsoever. 

There is a brief filed by amici curie arguing against the constitutionality of the 
law, if it is to be interpreted as I have interpreted it. The brief is able, and the 
argument persuasive, but I think the question has been decided adversely to the con- 
tention by our case of Thomas v. Knights of Maccabees, 85 Wash. 665, 149 Pac. 7, 
L. R. A. 1916A, 750, Ann. Cas. 1917B, 804. 

In my opinion, the judgment of this court should be an affirmance of the judgment 
of the court below. 

Mackintosh, J., concurs. 
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FIREMAN’S FUND INS. CO. v. LINDSEY. (No. 15091.) 
(Court of Appeals of Georgia, Division No. 2. Sept. 19, 1924.) 
124 Southeastern Reporter 369. 

: (Syllabus by the Court.) 

1. INSURANCE—PROMISE OF INSURER TO PROTECT HELD CONSID- 
ERATION FOR PREMIUM INSTALLMENT NOTES, NOTWITH- 
STANDING PROVISION FOR LAPSE OF POLICY DURING DEFAULT; 
CONTRACT HELD FOR FIVE-YEAR PERIOD. 

Where a policy of fire insurance provides that it insures for a term of five years 
in consideration of the payment by the insured of a part of the premium in cash and 
the balance in four equal yearly installments, evidenced by an “installment note,” and 
where by the terms of both the policy and the installment note it is provided that, upon 
the default by the insured in the payment of one of the installments, payable upon 
the premium when due, all the remaining unpaid installments may be declared due 
and collectable, and that until such due and unpaid installments are paid the policy 
shall lapse, and the insurer shall not be liable for any loss thereunder during such 
period of default, but that upon payment of the past-due installments the policy 
shall revive, there arises a contract of insurance for an entire period of five years, 
by the terms of which the insurer at all times during the entire period is under a 
contractual obligation to furnish protection, upon a compliance by the insured with 
his obligations under the contract as to payment of installments due upon the pre- 
mium. The promise of the insurer to furnish protection under the terms of the con- 
tract, and the promise of the insured to make payments under the terms of the con- 
tract, are mutual, and each promise is a consideration for the other. May, Ins. (4th 
Ed.) § 345-H; American Ins. Co. v. Klink, 65 Mo. 78; Minnesota Farmers’, etc., Ins. 
v. Olson, 43 Minn. 21, 44 N. W. 672; Darsey v. Ins. Co. of North America, 32 Ga. 
App. 458, 123 S. E. 622. 

(For other cases, see Insurance, Dec. Dig. §§ 177, 187[3].) 

2. INSURANCE—LAPSE OF POLICY DURING DEFAULT IN PAYMENT 
OF PREMIUM NOTES HELD NOT TO CONSTITUTE FAILURE OF 
CONSIDERATION FOR NOTES. 

A lapse of the policy in accordance with its terms and its automatically ceasing 
to afford protection during a period of default by the insured in the payment of past- 
due installments on the premiums, cannot amount to a failure of consideration. 
Therefore, in this case, in which the insurer sought to recover installments past due 
on the premium note, the defendant’s plea of a failure of consideration by reason 
of a lapse of the policy set up no defense and the court erred in overruling the 
plaintiff's demurrer to the plea, and in thereafter directing a verdict for the defendant. 

(For other cases, see Insurance, Dec. Dig. § 187[3].) 

Error from Superior Court, Randolph County; W. V. Custer, Judge. 

Action by the Fireman’s Fund Insurance Company against G. O. Lindsay. Judg- 
ment for defendant, and plaintiff brings error. Reversed. 

The action was upon two “installment notes” for $219.47 and $301.94, respec- 
tively, each given in consideration of a policy of insurance. The notes were identical 
except in dates and amounts; and the policies were identical in the material here. 
One of the notes reads as follows: 

“For value received, in. policy No. F. 17570 T. I. 769, dated the 18th day of August, 
1920, issued by the Atlanta Home Underwriters, of the Fireman’s Fund Ins. Co., of 
San Francisco, Cal., I promise to pay to the said company or order. (by mail if re- 
quested) at the office of its Southern Farm Department, in Atlanta, Ga., with ex- 
penses of collection and attorney’s fees, and without relief from valuation or appraise- 
ment laws, three hundred and one dollars and 94 cents, payable in installments as 
follows: Seventy-seven dollars and 74 cents each upon the first day of September, 
1921, 1922, 1923, and 1924, respectively, without interest. And it is hereby agreed 
that in case any of the installments herein named shall not be paid at maturity, or 
if any single payment promissory note (acknowledged as cash or otherwise) given 
for the whole or any portion of the premium for said policy shall not be paid promptly 
when due, this company shall not be liable for loss during such default, and the said 
policy shall lapse until payment is made to this company at the Southern Farm De- 
partment at Atanta, and the whole amount of installments or notes remaining unpaid 
cn said policy may be declared earned, due and payable, and may be collected by law. 
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In settlement of any loss under above policy, this company may deduct therefrom 
the entire amount of unmatured installments of this note. This note is given in 
payment of above policy of insurance.’ 

The following provisions are taken from one of the policies: 

“In consideration of the stipulations herein named, and of forty-five and 71/100 
dollars paid, and the payment of installments when due on installment note of two 
hundred and nineteen and 47/100 dollars, due and payable as follows: Fifty-four and 
87/100 dollars on the first day of each September, 1921, 1922, 1923, 1924, respec- 
tively, does insure G. O. Lindsey for the term of five years from the 18th day of 
August, 1920, at noon, to the 18th day of August, 1925, at noon, against all direct loss 
or damage by fire, except as hereinafter provided, to an amount not exceeding 
twenty-nine hundred dollars, to the following described property. * * * It is un- 
derstood and expressly agreed that this company shall not be liable for any loss 
or damage that may occur to the property herein mentioned while any installment 
of the installment note, given for premium upon this policy, remains past due and 
unpaid; or while any single payment, promissory note (acknowledged as cash or 
otherwise), given for the whole or any portion of the premium, remains past due and 
unpaid. Payments of notes and installments thereof must be made to the said Atlanta 
Home Underwriters, of the Fireman’s Fund Insurance Company, at its Southern 
Department office in Atlanta, Georgia, or to a person or persons specially authorized 
to collect the same for said company. And it is understood and expressly agreed 
that the failure of the assured to receive notice of the approaching maturity of the 
premium note or notes, or any installment thereof, shall not operate to render the 
company liable for any loss or damage while such note or notes, or installments 
thereof, remain overdue and unpaid. The company may collect, by suit or other- 
wise, any past-due notes or installments thereof, and a receipt from the said Atlanta 
office of the company for the payment of past-due notes or installments must be 
received by the assured before there can be a revival of the policy, such revival to 
begin from the time of said payment, and in no case to carry the insurance beyond 
the end of the original term of this policy. 

“This policy shall be canceled at any time at the request of the insured, or by 
the company by giving five days’ notice of such cancellation. If this policy shall be 
canceled as hereinbefore provided, or become void or cease, the premium having been 
actually paid, the unearned portion shall be returned on surrender of this policy 
or last renewal, this company retaining the customary short rate; except that when 
this policy is canceled by this company by giving notice it shall retain only the pro 
rata premium.” 

Smith, Hammond & Smith, of Atlanta, and Jas. W. Harris, of Cuthbert, for 
plaintiff in error. 

R. King, of Ft. Gaines, for defendant in error, 

Stephens, J. Judgment reversed. 

Jenkins, P. J.; and Bell, J., concur. 


SANDERSVILLE OIL MILL or v. aay & RUTGERS FIRE INS. CO. 
oO. ; 
(Court of Appeals of Georgia, Division No. 2. Oct. 1, 1924.) 
(Syllabus by the Court.) 

1. INSURANCE—INSURER HELD LIABLE THOUGH LOSS RESULTS 
FROM INSURED’S NEGLIGENCE NOT AMOUNTING TO FRAUD; 
POLICY HELD NOT TO RELIEVE INSURER FROM LIABILITY FOR 
LOSS FROM INSURED’S NEGLIGENCE BEFORE ORIGIN OF FIRE. 
Although a loss by fire may result directly from the negligent act of the insured, 

the insurer is nevertheless liable under its policy of insurance, unless the policy other- 

wise provides, where the negligence does not amount to a fraud or is not in further- 

ance of an incendiary intent upon the part of the insured. May on Insurance; 26 

C. J. 347; Henderson v. Western Marine & Fire Ins. Co. (1845) 10 Rob. (La.) 164, 

43 Am. Dec. 176; Wertheimer Shoe Co. v. United Casualty Co. (1903) 172. Mo. 135, 

72 S. W. 635, 61 L. R, A. 766, 95 Am. St. Rep. 500; 6 Am. & Eng. Ency. L. (2d Ed.) 

585. A clause in a fire insurance policy which provides that “this company shall not 

be liable for loss caused by neglect of the insured to use all reasonable means to save 

and preserve the property at and after a fire or when the property is endangered by 
fire in neighboring premises,” does not relieve the insurer from liability for loss by 
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fire resulting from any negligent act of the insured which occurred before the origin 

of the fire. 

(For other cases, see Insurance, Dec. Dig. § 428.) 

2. INSURANCE—CHARGE THAT LOSS AS DIRECT RESULT OF IN- 
SURED’S NEGLIGENCE PRECLUDED RECOVERY HELD ERROR. 

In a suit by the insured against the insurer to recover on the policy, a charge to 
the effect that it is the duty of the insured to exercise ordinary care and diligence 
to protect the property from fire (when not applied to a situation arising under the 
last above quoted clause of the policy), and that where the loss occurs as a direct 
result of the negligence of -the insured there can be no recovery under the policy, 
is error. 

(For other cases, see Insurance, Dec. Dig. § 428.) 

3. INSURANCE—FIRE CAUSED BY GASOLINE HELD NOT TO DEFEAT 
RECOVERY UNLESS GASOLINE PERMANENTLY KEPT ON PREM- 
ISES. 

Where the policy provides that “this entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall be void * * * if there be kept, 
used or allowed on the above-described premises * * * gasoline,” and that “it is 
understood * * * that any such breach or violation shall not be considered as void- 
ing the policy or any part thereof unless such breach or violation has contributed to 
bring about the destruction of the property hereby insured,” the liability of the insurer 
thereunder resulting from a fire caused by gasoline on the premises is not defeated 
unless the pasoline was kept, used, or allowed upon the insured’s premises with some 
degree of permanency, as distinguished from a mere casual deposit or a mere tem- 
porary bringing of the gasoline on the premises. 19 Cyc. 736; Springfield Fire & 
Marine Ins. Co. v. Wade (1902) 95 Tex. 598, 68 S. W. 977, 58 L. R. A. 714, 93 Am. 
St. Rep. 870; London & Lancashire Fire Ins. Co. v. Fisher, 92 Fed. 500, 34 C. C. A. 
503; 14 R. C. L. 1111; 13 Ann. Cas. 532; 19 Ann. Cas. 419. It was therefore error 
to charge that “where the loss by fire of the property insured directly resulted from a 
temporary violation of a condition in a policy of insurance, such as keeping, using, 
or allowing gasoline, or other inflammable material on the premises, the insurer would 
not be liable.” 

(For other cases, see Insurance, Dec. Dig. § 326[3].) 

4. INSURANCE—PRESENCE OF MATERIAL SATURATED WITH GASO- 
LINE ON PREMISES WITHOUT INSURER’S CONSENT WAR- 
RANTED INFERENCE OF VIOLATION OF POLICY. 

The presence on the insured’s premises without the consent of the insurer, of 
material such as cotton seed hulls saturated with gasoline, authorizes the inference 
that such gasoline was on the premises under such conditions as would violate the 
provisions of the policy prohibiting the keeping, using, or allowing of gasoline on the 
ene a is distinguishable from Queens Ins. Co. v. Van Giesen, 136 Ga. 741, 
72S, 

(Ror vn cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE—EVIDENCE INSUFFICIENT TO AUTHORIZE INFER- 
ENCE THAT COTTON SEED HULLS SATURATED WITH GASOLINE 
CAUSED FIRE. 

Where one of the defenses of the insurer was that the contract of insurance had, 
under the terms of the policy, become void by reason of the loss having resulted from 
a fire caused by the presence of gasoline upon the premises, such as would violate the 
above provisions of the policy and render the policy void provided the presence of 
such gasoline on the premises has contributed to the destruction of the property by 
fire, the evidence is insufficient to authorize the inference that the cotton seed so satu- 
rated with the gasoline contributed to the destruction of he insured property, where 
the only evidence tending to connect such cotton seed saturated with gasoline as the 
cause of the fire is that the building in which such cotton seed were located, and 
which belonged to the insured, caught fire from an adjoining building which was 
burning which belonged to the insured and which was part of the insured property, 
and where it does not appear that the building in which the cotton seed were located 
became ignited from fire communicated to the saturated cotton seed. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. INSURANCE—RIGHT OF CORPORATION TO RECOVER WHERE FIRE 
WAS INCENDIARY ACT OF STOCKHOLDER HELD NOT TO OBTAIN 
WHERE OTHER STOCKHOLDERS NOT BENEFITED. 
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The right of a corporation which is the beneficiary under a fire insurance policy 
to recover for a loss sustained thereunder notwithstanding such loss may have been 
caused by the incendiary act of one of its stockholders, or one of its officials, does not 
obtain where the innocent stockholders by reason of the insolvency of the corporation 
or otherwise would have no beneficial interest in a recovery, as where the person 
whose incendiary act caused the fire would be the sole beneficiary of any recovery 
under the policy either as owner, directly, or indirectly as by dummies, of all the 
stock of the insured corporation or as a creditor or surety for any of the creditors 
of such corporation, in either of which events the corporation’s right of recovery 
under the policy would be defeated. Felsenthal, etc., v. Northern Assurance Co., 284 
Ill. 343, 120 N. E. 268, 1 A. L. R. 602; Meily Co. v. London, etc., Ins. ca: tc, €.) 
142 Fed. 873; Id. 148 Fed. 683, 79 C. C. A. 454. 

(For other cases, see Insurance, Dec. Dig. § 429.) 

7. INSURANCE—WHEN CORPORATION CANNOT RECOVER ON FIRE 
INSURANCE POLICY ON ACCOUNT OF INCENDIARY ACT OF PRIN- 
CIPAL STOCKHOLDER, STATED. 

Where such person whose act caused the loss is not the owner of the entire stock 
of the corporation, but owns all of the stock with the exception of a small amount 
and sustains such a personal and business relationship to the minority stockholders by 
reason of their being his kinsmen or for any other reason as to fuse or amalgamate 
their interests with his and to constitute his acts their own, and he is the president 
of the corporation and the officer in charge having control and management of its 
affairs, including the custody and control of the property insured, and where he would 
be to all intents and purposes the owner of the entire stock of the corporation, the 
corporation could not recover under the policy for a loss sustained by his incendiary 
act. Meily Co. v. London & L. Fire Ins. Co. (C. C.) 142 Fed. 873. 

(For other cases, see Insurance, Dec. Dig. § 429.) 

8. ao FAILING TO SEPARATE DEFENSES HELD CON- 
FU . 

Where, in addition to the defense that the policy had become void by reason of 
the loss by fire having been caused by the presence of gasoline on the premises in 
violation of the terms of the policy, the insurer defended against liability under the 
policy upon the ground that the loss was occasioned by the wrongful act of the in- 
sured, which was a corporation, in willfully setting fire to the property insured by 
and through the act of its president and “owner,” a charge of the court which did 
not separate these two defenses, but which submitted them together, was calculated 
to confuse the jury. 

(For other cases, see Trial, Dec. Dig. § 233[1].) 

9. CHARGE NOT ADJUSTED TO EVIDENCE. 

The charge in this case was not accurately adjusted to the evidence in so far as 
it contains a hypothetical reference to any fraudulent or incendiary acts of the officers 
of the plaintiff corporation, there being no evidence of any such acts of more than 
one officer of the corporation. 

10. APPEAL AND ERROR—CHARGE STATING GOOD CHARACTER OF 
WITNESS COULD BE CONSIDERED HELD HARMFUL ERROR. 
Where there is no evidence of general good character of a material witness 

sought to be impeached, it is error for the court, when charging the rule relative to 

weighing the testimony of such witness, to state that the good character of the wit- 
ness may be considered. Under the peculiar facts of this case, it cannot be said that 
such error was harmless. 

(For other cases, see Appeal and Error, Dec. Dig. § 1066.) 

11. OTHER ASSIGNMENTS OF ERROR NOT BASSED ON. 

; In view of the above rulings, it is unnecessary to pass upon the other assignments 
of error. 

Error from City Court of Savannah; John Rourke, Jr., Judge. 

Action by the Sandersville Oil Mill Company against the Globe & Rutgers Fire 
Insurance Company. Judgment for defendant, and plaintiff brings error. Reversed. 

W. Jordan and A. R. Wright, both of Sandersville, and Lawrence & Abrahams, 
of Savannah, for plaintiff in error. 

O’Byrne, Hartridge, Wright & Brennan, of Savannah, and Spalding, MacDougald 
& Subley and Smith, Hammond & Smith, all of Atlanta, and Evens & Evans, of San- 
dersville, for defendant in error. 
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Stephens, J. Judgment reversed. 
Bell, J., concurs. 
Jenkins, P. J., concurs in the judgment. 


WISE v. ROYAL INS. CO., Lrp. (No. 15062.) 
(Court of Appeals of Georgia, Division No. 2. Sept. 30, 1924.) 
(Syllabus by the Court.) 
1. INSURANCE—SUIT FOR FIRE LOSS NOT SUSTAINED WHERE PROP- 

ERTY MOVED WITHOUT INSURER’S CONSENT. 

Where a fire insurance policy covers certain personalty “only while contained in” 
a described building, a suit on the policy cannot be maintained by the insured against 
the insurer for a fire loss of the property when situated in another building to which“ 
it had been moved by the insured without the consent of the insurer as evidenced by 
the terms of the policy or an indorsement thereon. 

(For other cases, see Insurance, Dec. Dig. § 419.) 

2. INSURANCE—PETITION HELD NOT TO SET OUT CAUSE OF AC- 

TION. 

In a suit against a fire insurance company, where the petition alleged that the in- 
sured stated to the agent of the insurer before the policy was issued that the insured 
property would, after 30 days, be removed to other premises in violation of the terms 
of the policy, and where the agent insisted that the “change of location would not 
make any difference, * * * and that [the insured] would be protected * * * both 
in her present location and in her home about four miles [away],” and where the peti- 
tion further alleged that the property insured was destroyed by fire upon premises 
other than those described in the policy, the petition failed to set out a cause of action 
on the policy. Insurance Co. v. Mowry, 96 U. S. 544, 24 L. Ed. 674; 26-Corpus Juris, 
320; Athens Mut. Ins. Co. v. Evans, 132 Ga. 703, 64 S. E. 993; Morris v. Imperial Ins. 
Co., 106 Ga. 461, 32 S. E. 595. 

(For other cases, see Insurance, Dec. Dig. § 419.) 

3. COURTS—CITY COURT OF ATHENS WITHOUT JURISDICTION TO 

REFORM CONTRACT OF INSURANCE. 

The city court of Athens, not being a court of equity, has no jurisdiction to 
reform the contract of insurance so as to make it speak in accordance with the alleged 
agreement and understanding set out above. 

(For other cases, see Courts, Dec. Dig. § 188[12].) 

4. SUSTAINING GENERAL DEMURRER TO AMENDED PETITION HELD 

PROPER. 

The trial court therefore did not err in sustaining the general demurrer to the 
plaintiff’s petition as amended. 

5. AMENDMENT TO PETITION PERMITTED. 

Since the record in this. case discloses that the petition, prior to its amendment, 
set out a cause of action in favor of the insured upon the authority of the decision 
of the Supreme Court in Corporation of the Royal Exchange Assurance of London 
v. Franklin, 158 Ga. —, 124 S. E. 172 (rendered since this litigation arose), permis- 
sion is hereby given that the plaintiff be allowed, at or before the time the judgment 
of this court is made the judgment of the court below, to amend the present petition 
by substituting therefor allegations which will bring the case within the authority 
of the case cited. 

Error from City Court of Athens; J. D. Bradwell, Judge. 

Action by L. W. Wise against the Royal Insurance Company, Ltd. Judgment 
for defendant, and plaintiff brings error. Affirmed, with direction. 

Jas. W. Arnold, of Athens, for plaintiff in error. 

Spalding, MacDougall & Sibley, of Atlanta, and Erwin, Erwin & Mix, of Athens, 
for defendant in error. 

Stephens, J. Judgment affirmed, with direction. 

Jenkins, P. J., and Bell, J., concur. 


FIREMAN’S INS. CO. OF NEWARK, N. J., v. TEMPLE LAUNDRY CO. (No. 
24141.) 


(Supreme Court of Indiana. Oct. 9, 1924.) 
144 Northeastern Reporter 838. 
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1, INSURANCE—BUILDING AND CONTENTS CONSIDERED AS ONE 

ITEM, IN DETERMINING PROPORTION OF LIABILITY. 

Where fire insurance policies, considered as constituting one contract, insured a 
building and its contents against loss by fire, and provided that insurer “shall be liable 
for no greater proportion of any loss than the amount hereby insured bears to 90 
per cent. of the actual cash value of the property described,” held, that loss is to be 
determined by considering the building and contents as one item, and not by taking the 
cash value thereof separately. 

(For other cases, see Insurance, Dec. Dig. § 501.) 

2. INSURANCE—COURT WILL NOT CHANGE PLAIN MEANING OF CON- 

TRACT, THEREBY MAKING NEW CONTRACT. 

Where insurance contract is plain, and its meaning clear, court will not change 
evident meaning by rules of construction, thereby making new contract. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

Appeal from Circuit Court, Sullivan County; W. M. H. Bridwell, Judge. 

Action by the Temple Laundry Company against the Fireman’s Insurance Com- 
pany of Newark, N. J. From a judgment for plaintiff, and an order denying new 
trial, defendant appeals. Reversed, with directions. 

. Seymour Edgerton, of Chicago, Ill., and H. J. Baker, of Terre Haute, for ap- 
pellant. 

Hamill, Hickey, Evans & Danner, of Terra Haute, for appellee. 

Gause, J. [1] This action was brought by appellee against appellant to recover 
on two policies of fire insurance issued by appellant company. Each policy was for 
the sum of $5,000 and covered the same property, and, as all the conditions and pro- 
visions of each policy are identical, we may consider them as constituting one con- 
tract, the face of which is $10,000 

Each policy insured appellee against loss by fire in an amount not exceeding $5,000 
on the building known to the assured as Nos. 400 to 410 North Third street, and on 
the contents thereof, and on the contents of the stable building located west of their 
laundry building on Chestnut street,” in Terre Haute, Ind. There was the following 
provision incorporated in each policy: 

“Tn consideration of the rate at which this policy is written, it is expressly stipu- 
lated and made a condition of this contract that this company shall be liable for no 
greater proportion of any loss than the amount hereby insured bears to 90 per cent. of 
the actual cash value of the property described herein at the time when such loss 
shall happen, nor for more than the proportion which this policy bears to the total 
imsurance thereon. If this policy be divided into two or more items, the foregoing 
conditions shall apply to each item separately.” 

The parties filed a written stipulation, setting out the facts as agreed upon, which 
stipulation constituted all the evidence. It appears from the stipulation of facts that 
on June 22, 1920, while said policies were in effect said building was damaged by fire 
to the amount of $25,653.27, and the contents of said building were damaged to the 
amount of $45,000, making a total loss of $70,653.27; that at the time_of said fire the 
actual cash value of the building covered by said policies was $38,884.05, and the 
actual cash value of the contents thereof was $61,115.95, making a total valuation of 
$100,000. There was $65,000 of other insurance on said property, all of which was 
specific; that is, a certain sum, to wit, $19,999.87 was placed on the building, and 
$45,000.13 on the contents. 

The dispute between the parties arises upon the construction to be given the pro- 
vision in appellant’s policies limiting its liability to the proportion of the loss which 
bears the amount of appellant's policies bears to 90 per cent. of the cash value of the 
property described. Appellant contends that, under this provision, its liability is arrived 
at as follows: 90 per cent. of the cash value of the property described in the policies 
is $90,000. The face of appellant’s two policies totals $10,000, which is one-ninth of 
the value of the property; that its proportion of liability is then one-ninth of the total 
loss of $70,653.27, which is $7,850.36. This amount appellant tendered to appellee 
before suit, which tender was refused, and after suit was brought appellant paid said 
sum into court for the use of appellee. Appellee contends that appellant’s policies 
should be construed as specific policies in fixing its liability, and that the proportion 
should be arrived at by taking the cash value of each item of property and the 
proportion which said policies bear to such value item by item. 

The parties agreed that, if the contention of appellee was sustained as to the 
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construction of the contract, it was entitled to recover the sum of $9,498.44, and 
interest; but that, if the appellant’s construction was correct, appellee was entitled to 
recover $7,850.36, and in this event appellant should recover its costs. The court 
below adopted appellee’s theory of the contract, and awarded it judgment in the sum 
of $9,498.44, principal, and $152.72, interest, and costs. Appellant filed a motion for 
a new trial on the grounds that the decision was not sustained by the evidence; was 
contrary to law and error in the amount of recovery, in that it was too large. This 
motion was overruled, and this ruling is assigned as error. 

Appellee would charge appellant with having $10,000 of insurance on the building, 
and, by taking the proportion which this amount bears to 90 per cent. of the value 
of the building, would find the amount of loss on the building with which appellant 
was chargeable. To arrive at the amount due on account of loss to the contents, 
appellee would reduce appellant’s policies by the amount which it had to pay on the 
building, and then by the same process fix the liability on that account. 

Appellee, to sustain its position, cites cases in which it has been held that, where 
the policy contains a provision limiting liability to its proportionate part of the total 
nsurance, and where some of the policies are blanket policies (that is, cover all the 
property involved, in one item for a lump sum), and other policies are specific (that 
is, insure one item for a definite amount), in order to determine what the total 
amount of insurance is on any one item, so that the proportion for which each com- 
pany 1s liable may be determined under such a coinsurance clause, limiting the liability 
to a proportionate part of the total insurance, the court will treat the blanket policy 
as specific. But where this rule has been adopted, it has been where the question at 
issue was the application of a coinsurance clause, limiting the liability to a propor- 
tionate part of the total insurance, and it was deemed necessary in order to determine 
how much insurance was carried on any item, so that the amount each company should 
contribute as its proportionate share of the total insurance on each item could be 
arrived at. To this effect, see Schmaelzle v. London & Lancashire, etc., Co. et al., 75 
Conn. 397, 53 Atl. 863, 60 L. R. A. 536, 96 Am. St. Rep. 233; Grollimund v. Ger- 
mania, etc., Co., 82 N. J. Law, 618, 83 Atl. 1108, L. R. A. 1915B, 509, and note. 

In this case the question of the proper construction of the coinsurance part of the 
provision quoted heretofore is not before us, because the provision referred to con- 
tains a clause, which, in unambiguous terms, limits appellant’s liability to that propor- 
tion of the loss which its policies bear to 90 per cent. of the value of the property 
described in the policies. The property described consists of a certain building and 
contents. The policy does not insure the property by items, a certain amount on each 
item, but is blanket in form. 

[2] We are aware of the rule under which ambiguous contracts of insurance are 
construed most strongly against the insurer, in order to make effective the purposes 
of the insurance; but, where the contract is plain and its meaning clear, the court 
will not change its evident meaning by rules of construction, and thereby make a new 
contract for the parties. This contract expressly states that appellant shall not be 
liable for any greater proportion of the loss than the amount of the policy bears 
to 90 per cent. of the value of the property described. True, it also has a coinsurance 
clause as follows, “nor for more than the proportion which this policy bears to the 
total insurance thereon”; but this latter clause does not change or modify the effect 
of the first clause, but is an independent provision. 


Appellant cannot be held liable for more than the liability would amount to under 
either of these provisions. The part of the contract quoted, which provides that, “If 
this policy be divided into two or more items, the foregoing conditions shall apply 
to each item separately,” does not change the construction, for the reason that the 
policy is not divided into items, but is blanket in form, for a gross sum upon all the 
property described. 


In consideration of a reduced rate, the appellee accepted a contract which, in un- 
ambiguous terms, fixes the liability of appellant. If this first clause had been omitted, 
then its liability would have been greater under the other clause, but appellant is 
entitled to the benefit of each provision. Under the facts as shown by the record, 
appellant is only liable for the amount which it has paid into court for the use of 
appellee, and the judgment should have been for that sum. 


Judgment reversed, with instructions to sustain appellant’s motion for a new trial, 
and for other proceedings not inconsistent with this opinion. 
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OBERMAN et at. v. UNITED aa INS..CO. OF NEW YORK. 


(No. ’ 
(Supreme Court of Illinois. June 17, 1924. Rehearing Denied Oct. 10, 1924.) 
Northeastern Reporter 798. 
1. INSURANCE—PROOF OF EXTENT OF LOSS IN ADDITION TO 
— FIXED BY AGREEMENT OF PARTIES HELD UNNECES- 
ARY. 

Where parties to insurance contract after loss have fixed amount of same by agree- 
ment, no further proof of extent of loss is necessary. 

(For other cases, see Insurance, Dec. Dig. § 566.) 

2. INSURANCE—AGREEMENT FIXING ‘AMOUNT OF LOSS DOES NOT 

PRECLUDE DENIAL OF LIABILITY BY INSURER. 

Agreement by parties to insurance contract fixing amount of loss does not pre- 
clude insurer from asserting nonliability arising from fraud, breach of conditions, or 
other acts of insured. 

(For other cases, see Insurance, Dec. Dig. § 566. 

5. INSURANCE—VIOLATION OF CONTRACT MUST BE PLAIN TO DE- 

STROY IT. 

Violation of insurance contract must be plain to destroy it. 

(For other cases, see Insurance, Dec. Dig. § 308.) 

6. a. ICY CONSTRUED MOST STRONGLY AGAINST IN- 

Ambiguous words or terms are construed most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. INSURANCE—KEEPING OF GASOLINE ON INSURED PREMISES 

HELD NOT VIOLATIVE OF POLICY. 

Keeping on insured property one gallon glass container filled with gasoline held 
not violation of policy, which prohibited keeping of gasoline in excess of 25 pounds 
in quantity, and which contained rider authorizing keeping not to exceed 10 gallons, 
if kept in closed metal can free from leak. 

(For other cases, see Insurance, Dec. Dig. § 326[3].) 

Appeal from Appellate Court, Third District, on Appeal from Circuit Court, 
Sangamon County; E. S. Smith, Judge. 

Action by J. A. Oberman and others against the United States Fire Insurance 
Company of New York. Judgment for plaintiffs was affirmed by the Appellate Court, 
and defendant appeals on certificate of importance. Affirmed. 

Silber, Isaacs, Silber & Woley, of Chicago, and Brown, Hay & Stephens, of 
Springfield, for appellant. 

Graham & Graham, of Springfield, for appellees. 

TuHompson, J. February 11, 1922, the department store which had been conducted 
by appellees for several months in the city of Danville was destroyed by fire. Ap- 
pellees claimed their total loss was about $50,000. They carried insurance amounting 
to $38,000, which was distributed among nine companies. Shortly after the fire an 
adjuster, acting for all the insurance companies, made an investigation, and after 
examining the books of appellees and what remained of the merchandise fixed the total 
damages to the stock caused by the fire at $35,000. He prepared proofs of loss on this 
basis and submitted them to appellees for execution. They agreed to the adjustment, 
executed the proofs of loss, and returned them to the adjuster. He forwarded them 
to the several companies for their action. The amounts due under nine of the fifteen 
policies were paid in accordance with the agreement as to amount reached by the 
adjusters for the respective parties. Five thousand dollars of the insurance was 
carried by appellant in three policies—two of $1,000 each, and one of $3,000. Appel- 
lant paid the amount due under the $3,000 policy and under one of the $1,000 policies, 
and refused to pay the sum of $921.05 due under the policy involved in this case. 
Thereupon this action was begun in the circuit court of Sangamon county, and the 
trial was had before the court without a jury. At the close of all the evidence 
appellant moved that judgment be entered in its favor, for the reason that there was 
no evidence showing the amount of the loss. This motion was denied. Propositions 
of law offered by appellant were refused, and some offered by appellees were held. 
There was a judgment in favor of appellees for the amount agreed upon by the 
adjusters, and on appeal this judgment was affirmed by the Appellate Court. A cer- 
tificate of importance was granted, and this further appeal prosecuted. 
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[1] All controverted questions of fact have been settled in favor of appellees by 
the judgment of the Appellate Court. Our investigation of the facts of the case is 
limited to determining whether there is any competent evidence in the record which 
supports the judgment. The adjuster for the companies testified that after consid- 
erable negotiation with the adjuster for appellees they agreed on the amount of the 
loss, and that that amount was fixed at $35,000 in the event there was a liability. Pur- 
suant to this agreement the adjuster for the companies prepared proofs of loss and a 
schedule apportioning the amount due under each policy, and after these documents 
were duly executed by appellees and approved by the adjuster for the companies they 
were forwarded to the respective companies. Where the amount of the loss has 
been fixed by agreement of the parties, there is no necessity for making further proof 
of the fact. Illinois Mutual Fire Ins. Co. v. Archdeacon, 82 Ill. 236, 25 Am. Rep. 
313; Bond v. National Fire Ins. Co., 77 W. Va. 736, 88 S. E. 389; Wilms v. New 
Hampshire Fire Ins. Co., 194 Mich. 656, 161 N. W. 940; 5 Joyce on Insurance (2d 
Ed.) § 3771. 

[2] The fact that the amount of the loss has been adjusted does not necessarily 
entitle the assured to recover that amount. The adjustment of itself merely amounts 
to an admission on the part of the insurer that the sum fixed is due, if the insured 
is to have anything under the policy, and does not stop the insurer from setting up 
fraud, breach of conditions of the policy, or other acts of the insured that operate to 
defeat the insurer’s liability. Willoughby v. St. Paul German Ins. Co., 68 Minn. 373, 
71 N. W. 272; Commonwealth Ins. Co. v. Soloman (Del.) 119 Atl. 850; 2 Wood on 
Fire Insurance (2d Ed.) § 482. The parties having agreed in this case as to the 
amount due in the event of liability, and there being no claim of fraud or mistake in 
fixing the amount, it stands as an admission of appellant, and, being unimpeached and 
uncontradicted, is sufficient proof of the amount due to sustain the judgment. 

[3, 4] It is contended by appellant that the record does not contain competent 
evidence showing the agreement as to the amount of the loss. The proof of loss and 
the schedule of apportionment of the amounts due under the several policies under 
the agreed loss of $35,000, which was sent to appellant, was not produced at the trial. 
Appellees requested appellant to produce the document, and counsel for appellant 
denied any knowledge of it. Where an original document is in the hands of the 
opposing party, the party may introduce secondary evidence of its contents, where 
the opposing party fails or refuses to produce the original on proper demand. Union 
Surety & Guaranty Co. v. Tenney, 200 Ill. 349, 65 N. E. 688. It was not necessary, 
however, for appellees to produce the proof of loss approved by appellant’s adjuster 
and filed with it, in order to establish the agreed amount of the loss. Appellant’s 
adjuster was called as a witness by appellant, and testified in his direct examination 
that he agreed with appellees ‘on what the amount of loss and damages should be in 
the event of liability.’ There appears in the record in several places competent evi- 
dence to the effect that the adjusters agreed that the amount of the loss was $35,000. 

[5] The policy on which action is brought provides that it shall be void if there 
be kept, used, or allowed on the premises gasoline and named other inflammable arti- 
cles exceeding 25 pounds in quantity. There is attached to the policy a gasoline per- 
mit, which grants permission to keep and use on the premises not to exceed 10 gallons 
of gasoline, provided it is kept in a tight and entirely closed metal can, free from 
leak. At the time of the fire there was in the basement of the premises insured a 
gallon glass container substantially full of gasoline. Appellant contends that the 
keeping of this gallon of gasoline in a glass container renders the policy void. This 
court held that the keeping of prohibited articles on the premises in violation of 
the provisions of the contract of insurance vitiates it (Norwaysz v. Thuringia Ins. Co., 
204 Ill. 334, 68 N. E. 551; Commercial Ins. Co. v. Mehlman, 48 III. 313, 95 Am. Dec. 
543), but there must be a plain violation of the contract to destroy it, 

[6, 7] Insurance contracts are prepared by the insurer, and, if ambiguous words 
or terms are used, the doubt arising therefrom will be resolved against the insurer. 
This rule is applied in construing provisions prohibiting designated articles. Anno- 
tation, L. R. A. 1917 C, 278. If the rider had not been placed on the policy in ques- 
tion, then the insured might have kept upon the premises a quantity of gasoline in 
excess of the amount they did keep, without violating the provisions of the policy. 
When the insurer granted the insured permission to keep 10 gallons of gasoline on 
the premises, provided it was kept in a closed metal can free from leak, it was for 
the purpose of extending the privilege of keeping gasoline, and not for the purpose 
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of adding another condition, a violation of which would render the policy void. At 
no place in the policy is it said that keeping on the premises a quantity of gasoline 
less than 25 pounds in a glass bottle will render the policy void. Reading the two 
provisions of the policy together we have this result: The policy shall be void if more 
than 25 pounds (approximately 3 gallons) of gasoline is kept on the premises, except 
that permission is granted the insured to keep 10 gallons of gasoline on the premises, 
provided it is kept in a tight, closed metal can free from leak. There is nothing in 
the policy that justifies our holding that the keeping of a gallon of gasoline in a glass 
bottle renders the policy void. There is no evidence whatever in the record indicating 
that - bottle of gasoline contributed in the slightest degree to the cause or extent 
of the fire. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 

Heard, J., took no part in this decision. 


SPRINGFIELD FIRE & MARINE INS. CO. v. CHAMBERS. 
(Court of Appeals of Kentucky. Oct. 7, 1924.) 
265 Southwestern Reporter 273. 

1. INSURANCE—VERDICT IN FAVOR OF INSURED ON ISSUE OF CAN- 
CELLATION HELD AGAINST WEIGHT OF EVIDENCE. : 

In action on insurance policy covering buildings and furniture for loss of the 
latter, wherein defendant claimed policy had been cancelled on exchange of real 
estate, verdict for plaintiff held flagrantly against evidence. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

2. TRIAL—COURT SHOULD HAVE AWARDED BURDEN TO INSURANCE 
COMPANY TAKING AFFIRMATIVE ON ISSUE OF CANCELLATION. 
In action on fire policy, wherein defendant claimed policy was canceled, and took 

affirmative of issue whether cancellation was, with plaintiff's knowledge and consent, 

only question at issue, court should have awarded burden to insurer. 

(For other cases, see Trial, Dec. Dig. § 25[4].) 

3. INSURANCE—PROPER INSTRUCTION WHERE SOLE QUESTION FOR 
JURY IS WHETHER PLAINTIFF AGREED OR CONSENTED TO CAN- 
CELLATION OF POLICY. 

In action on fire policy, wherein sole question for jury’s consideration is whether 
plaintiff agreed or consented to cancellation of insurance, court should instruct in sub- 
stance to find for plaintiff, unless jury believe that, before fire, plaintiff authorized 
or consented to cancellation. 

, (For other cases, see Insurance, Dec. Dig. § 669[3].) 

Appeal from Circuit Court, Mercer County. 

Action by L. C. Chambers against the Springfield Fire & Marine Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed. 

Joseph S. Laurent, of Louisville, E. H. Gaither, of Harrodsburg, and Bruce, 
Bullitt & Gordon, of Louisville, for appellant. 

R. L. Black and J. F. Vanarsdall, both of Harrodsburg, for appellee. 

Sampson, C. J. In June, 1921, Chambers took out a policy of fire insurance for 

,600, covering his residence, barn and outbuildings, and furniture in his house, all in 
one contract; $1,000 of the sum covering the furniture alone. Some time in August, 
following, he sold his farm and buildings to one Royalty in consideration of certain 
improved property in Lawrenceburg and the assumption by Royalty of certain debts. 

Royalty had a fire policy for $3,000 on his property in Lawrenceburg which he traded 

to Chambers, and in the exchange it was agreed that Chambers would assign and 

transfer to Royalty the fire insurance which was on the property he conveyed to 

Royalty, and Royalty agreed to transfer the insurance on the property in Lawrence- 

burg, which he conveyed in the exchange for the farm of Chambers, to Chambers as 

soon as the deal was closed. The deeds were executed in the office of Judge Corn 
in Harrodsburg. Immediately thereafter Chambers and Royalty went down on the 
street and found Houchins, the insurance agent, and told him of their exchange of 
property, and arranged for Houchins to issue a policy to Royalty. After talking 
the matter over, Houchins, Royalty and Chambers entered an automobile and drove 
to the office of Houchins for the purpose of making the transfer of insurance. 
Chambers did not go up into the office, but waited on the outside while Houchins and 
Royalty arranged the insurance. As Royalty desired a larger amount of insurance 
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upon the property than Chambers was carrying, it was decided to cancel the policy 
issued to Chambers, giving Royalty credit on the premium of a new policy the un- 
earned premiums paid by Chambers on old policy. This new policy in Royalty’s favor 
was to cover the house, buildings, and other property on the farm which Chambers 
had conveyed to Royalty. Accordingly, the old policy of insurance was canceled and 
new policy issued. The agent wrote the company to return the Chambers note for 
the installments .of the premiums which were not yet due. 

Chambers continued to occupy the residence on the farm until he could find a 
place to move, for he did not intend to go to Lawrenceburg to occupy that property ; 
it being used as a pool room. While he continued on the farm, the house was 
destroyed by fire, as was also his furniture. Shortly thereafter he called on Houchins, 
the insurance agent, and demanded that he pay the policy on the furniture, but was 
told by Houchins that his policy had been canceled at Chambers’ request at the time 
of the making of the deeds. He thereupon brought this suit against the appellant 
insurance company to recover $1,000 on the policy, alleging it was in full force and 
effect at the time of the fire, and that the company had denied liability to him although 
the property had been destroyed by fire. 

[1] In this testimony Chambers admits in substance that an arrangement was 
entered into between him and Royalty, whereby Royalty was to transfer insurance 
on the Lawrenceburg property to Chambers, and Chambers was to transfer the in- 
surance on the farm property to Royalty. He says, however, he does not remember all 
the details of the conversation; that, while he agreed for Royalty to have the insur- 
ance on the farm property, he did not agree to the cancellation of the policy in so 
far as it covered the furniture. On the other hand, both Royalty and Houchins, the 
insurance agent, say he agreed to the cancellation of the policy of insurance, saying 
in substance to Royalty that, if Royalty would pay the balance of the premium about 
to become due upon the policy, he could have it and do with it as he pleased. The 
policy of insurance had never been delivered by the agent of the insurance company 
to Chambers, but when he issued the new policy to Royalty on the same real property 
he canceled the old policy and returned it to the company. The evidence of Cham- 
bers upon the subject is not satisfactory. His answers are not full and frank. The 
great weight of the evidence is with the appellant company. In fact, we feel that the 
verdict of the jury awarding appellee, Chambers, $1,000 on the policy is flagrantly 
against the evidence, and that the judgment should be reversed for that reason. 

[2] The only question at issue at the trial was whether the policy of insurance 
issued to Chambers was canceled with his knowledge and consent, and appellant com- 
pany took the affirmative of this question and averred that it had been canceled with 
his knowledge and consent. The court should have awarded the burden to it, and 
upon another trial, if one there be, the trial court will so rule. 

[3] Inasmuch as the sole question for the jury’s consideration is whether Cham- 
bers agreed or consented to the cancellation of the insurance on his furniture, we 
think the instruction should be in substance as follows: 

“Gentlemen of the jury: You will find for the plaintiff, Chambers, $1,000, 
unless you believe from the evidence that, prior to September 14, 1921, the date of 
the fire, the plaintiff, L. C. Chambers, authorized or consented to the cancellation of 
the policy sued on, and that the policy was cancelled in pursuance to such an agree- 
ment or understanding with Chambers, in which event you will find for the defendant 
company. 

For the reasons indicated the judgment is reversed for proceedings consistent 
herewith. 

Judgment reversed. 


QUEEN INS. CO. v. MARKS et AL., AND FOUR OTHER CASES. 
(Court of Appeals of Kentucky. Oct. 3, 1924.) 
265 Southwestern Reporter 30. 


1, a ON AWARD PROPERLY BEGUN AT COMMON- 
AW. : 


Action on an award of arbitrators under insurance policy was properly begun 
at common law. 


(For other cases, see Insurance, Dec. Dig. § 574[7].) 
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2. TRIAL—WHERE ISSUE RAISED BY ANSWER ONLY COGNIZABLE IN 
EQUITY” COURT ERRED IN REFUSING TO TRANSFER TO 
EQUITY. 

If, on August 1, 1851, when first code was adopted, issue raised by answer would 
have been cognizable only in chancery, court erred, under Civ. Code Prac. § 11, in 
refusing to transfer cause to equity, unless right thereto was waived, despite sections 
95 and 113. 

(For other cases, see Trial, Dec. Dig. § 11[2].) 

3. EQUITY—ISSUE OF FRAUD EQUITABLE ONLY WHERE COMMON- 
LAW REMEDIES ARE INADEQUATE OR INCOMPLETE. 

Issue of fraud is not always cognizable only in chancery, but jurisdiction is more 
often concurrent, and is usually purely equitable only where common-law remedies 
are inadequate or incomplete. 

(For other cases, see Equity, Dec. Dig. § 11.) 

4. TRIAL—ISSUE OF FRAUD IN AWARD OF ARBITRATORS PURELY 
EQUITABLE. 

Jurisdiction to impeach award in arbitration because of fraud by arbitrators 
is purely equitable prior to the Code, whether attacked offensively or defensively, 
and hence, where fraud was pleaded as defense, motion to transfer to equity should 
have been granted. 

(For other cases, see Trial, Dec. Dig. § 11[2].) 

Appeals from Circuit Court, Jefferson County, Common Pleas Branch, First 
and Third Divisions. 

Actions by Harry Marks and Moses D. Marks, partners, against the Queen 
Insurance Company, against the Great American Insurance Company, against the 
British-American Assurance Company, against the Agricultural Insurance Company, 
and against the Fire Association of Philadelphia, respectively. Judgments for plain- 
tiffs in first two cases, and for defendant in the other cases, and the party cast in 
each appeals. Reversed and. remanded. 

Shackelford Miller, Ben Seelig Washer, and Lawrence S. Leopold, all of Louis- 
ville, for plaintiffs. 

Walter P. Lincoln and Hite H. Huffaker, both of Louisville, for insurance com- 
panies. 

CLARKE, J. The insurance companies named in the statement above insured the 
Marks Brothers against loss from fire on their stock of reclaimed army goods. 
There was a fire, and the insured submitted an itemized claim for damages aggre- 
gating $28,325.44. Adjusters were selected, one by the insured and one by the 
insurers, and, upon their failure to agree, the amount of the loss was submitted to 
arbitration, in accordance with a provision therefor common to all of the policies. 


Jacob Cohen was chosen by the insured, and E. C. Stephens by the insurers to act 
as arbitrators, who in turn selected Jacob Levy as umpire. Cohen and Levy made 
an award of $31,965.63, which Stephens declined to sign, and these several common- 
law actions were instituted by the insured upon the award to recover of the insurers 
the amount due from each thereunder. 


The defendant in each case sought to avoid the award upon the ground of 
fraud, partiality, and misconduct upon the part of Cohen and Levy. The first two 
cases supra were allotted to and tried together in the third common-law division 
of the Jefferson circuit court, while the other three cases fell to and were tried 
together in the first common pleas division of the same court, and although the evi- 
dence was the same upon both trials, the award was sustained by one jury and set 
aside by the other. Judgments were entered in the several cases in accordance with 
the verdicts, and separate appeals have been prosecuted in each case, which are 
heard together by agreement. 


In the two cases in which the award was sustained by the jury and judgments 
entered against the insurers, a reversal is asked because of the court’s refusal to 
transfer the cases to equity after the defense of fraud had been interposed. 

[1] As is conceded, these actions on the award were properly begun at common- 
law. Section 11 of the Civil Code of Practice provides when and how an ordinary 
action, properly commenced as such, may be transferred to equity, and subsection 2 
thereof reads: 

“Either party may, by motion, have the case transferred to equity docket for the 
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trial of any issue which, before the said day (August 1, 1851), was exclusively 
cognizable in chancery.” 

The single issue presented by the pleadings in all of these cases was whether 
or not the award was vitiated by fraud, partiality, and misconduct of the arbitrators. 

[2] If then, on August 1, 1851, when the first Code was adopted, such an issue 
was cognizable only in chancery, the court erred in refusing to transfer these cases 
to equity, unless, as also claimed by the insured, the right thereto was waived. This 
is necessarily true despite the fact that, by reason of sections 95 and 113 of the 
Code, the defendant is permitted to plead as many defenses as he may have, whether 
legal or equitable, in any action filed against him, since manifestly the right to 
transfer given by section 11 to equity for trial of an issue in equity, is dependent 
upon his right to raise such an issue in an ordinary action by his defense thereto. 

It seems to be conceded that an action to set aside an award upon the ground 
of fraud must have been in equity prior to August 1, 1851, and therefore also since 
that time, under section 6 of the Code; but it is insisted that courts of law then had 
and now have concurrent jurisdiction to relieve from fraud in an action to enforce 
a common-law right. 

That they had and still have such concurrent jurisdiction in many cases is true, 
as in an action upon a note or other contract to which the signature of the defendant 
was obtained by fraud. Wood v. Waters, 1 Litt. 179; Tribble v. Oldham, 5 J. J. 
Marsh. 137; Hunt v. Nance, 122 Ky, 274, 92 S. W. 6. But, as said in the last- 
named case: 

“Only a court of equity has jurisdiction to cancel or declare void a deed or 
other instrument, whether upon the ground of fraud or mistake.” 

[3] The distinction recognized in that case, and upon which counsel for the 
insured rely, has been consistently recognized in this state both before and since the 
adoption of a Code of Practice in 1851. But in this distinction, with its many niceties, 
is not helpful here, except as it makes clear the fact that, in this state, as in practi- 
cally all American courts, the issue of fraud is not nearly always, as in the English 
courts, cognizable only in chancery, but the jurisdiction more often is concurrent, 
and usually purely equitable only where the common-law remedies are inadequate or 
incomplete, Story’s Eq. Juris. § 184; Pomeroy’s Eq. Juris, § 910, et seq. 

[4] The difficulties that have attended a decision of whether or not available 
legal remedies were adequate to relieve against fraud attributable to or affecting only 
the parties to the action were not encountered in cases where the fraud affects or is 
attributable to third parties rather than the immediate parties to the action, as where 
a judgment or award has been obtained by fraud, and it generally has been agreed 
that, in such cases, legal remedies are not adequate. Pomeroy’s Eq. Juris. § 919. 

Our Code (section 518) fixes the jurisdiction to relieve from a fraudulent judg- 
ment in the court which rendered it, but provides (section 51) that courts—as does 
section 73 of the statute that courts of equity—‘shall have power over awards on 
equitable principles as heretofore.” 

We have been able to find only two cases decided prior to the adoption of these 
statutory declarations, in which the question was raised, and in both of them the 
court expressly held that the jurisdiction to impeach an award because of fraud by 
the arbitrators is purely equitable, whether attacked offensively or defensively. South- 
ard v. Steele, 3 T. B. Mon. 435; Maysville, etc., Turnpike Co. v. Waters, 6 Dana, 62. 

It would, therefore, seem clear that the jurisdiction of the issue of fraud in an 
award upon the part of the arbitrators, however presented, was exclusively equitable 
prior to the adoption of the Code, and that both the Code and the statutes have 
expressly declared it shall continue so. 

More recent cases, with a single exception, throw no light upon the subject, 
although the issue has been tried both at law and in equity since the adoption of 
the Code, but without having the jurisdictional question raised by motion to transfer, 
as is now necessary to avoid a waiver. But the issue was declared to be purely 
equitable in Jones v. Northern Assurance Co., 182 Ky. 701, 207 S. W. 459, where 
it was presented defensively, as here, and that, if submitted to a jury, the verdict 
would be advisory only. 

We therefore conclude that the court erred in refusing to transfer the trial of 
the issue to equity, unless, as claimed, the right was waived. 

[5] The insistance for the insured is that the right is.waived, unless the motion 
for transfer is made when or before the answer is filed, as required by subsection 2 
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of section 10 of the Code. But that subsection, by its terms, relates only to transfers 
cf common-law actions to the equity docket which should have been brought m 
equity, and therefore can not apply where, as here, the action admittedly was properly 
begun at common-law. Subsection 2 of section 11, which by its terms is applicable 
here, contains no such provision. 

And the reason why in the one case the Code requires the motion to be made 
when or before answer is filed, and does not so require in the other, is manifest and 
significant. Where an action is filed at common-law that should have been in 
equity, that fact is of course apparent from the petition, and the motion can and 
must be filed “when or before” answer. But when an action is properly begun at 
common-law, no reason can exist for a transfer of “an issue” cognizable only in 
equity until after such an issue has been formed, and,.as the issue of fraud was 
not formed here until the replies were filed, and the motion was then made in each 
case, there could have been and was no waiver. 

[6] It is also urged defendants waived consideration of the matter in this 
court by their failure to except to the orders overruling their motions to transfer, 
but they later, and before the cases were set for trial, moved to reconsider the motion 
and excepted to the order overruling that motion, and thereby saved the question. 

It is next insisted that the error was not prejudicial because there was no evi- 
dence of fraud. A sufficient answer to this contention for the insured, as well as to 
the contrary one of the insurers that fraud was conclusively established, is found in 
the fact that the other appraiser fixed the loss at about one-third the amount of the 
award, and there is considerable evidence supporting either view, as well as contrary 
evidence as to whether or not the award was based upon an unsworn statement 
furnished by the insured to the appraiser selected by them as to the sound value of 
the damaged goods. 

[7] We are, therefore, of the opinion there was evidence aplenty from which 
either a jury or a chancellor might have concluded the award was or not the result 
of fraud, and that the denial to the insurers in these two cases of their right to have 
the question of fraud laid upon the conscience of the chancellor was prejudicial, 
and that for this reason the judgments on the award must be reversed. 

[8]: For reversal of the judgments against the insured, it is urged that the 
instructions to the jury were prejudicially erroneous, and having concluded that this 
is true, we shall confine our discussion to that subject. As already stated, the evi- 
dence was such that the jury might have found for either side. The first instruction 
given by the court concludes with this statement: 

“Tf the award is upheld, the plaintiffs- will receive the amount of the award of 
the arbitrator and the umpire. If it is set aside, then the plaintiffs may prosecute 
such remedy as the law gives them. They are not without remedy.” 

While this statement is no doubt true as a principle of law, it is one with which 
the jury at the time were in nowise concernéd, and so instructed, it is utterly im- 
possible to determine whether they set the award aside because of a belief that it was 
fraudulent, as only they have a right to do, or simply because they considered it 
excessive, and believed that justice would be served the better by setting it aside 
and leaving plaintiffs to their suggested remedy. 

Just what led the court to give this instruction is not apparent, since he excluded 
a similar statement and warned the jury not to consider it when made by counsel in 
stating his case at the beginning of the trial. 

Wherefore the judgment in each case is reversed, and the causes are remanded, 
with directions to transfer them for trial together in equity. 


EXNICIOS v. SUN INS. OFFICE. (No. 23886.) (156 La.) 
(Supreme Court of Louisiana. July 8, 1924. Rehearing Denied Sept. 25, 1924.) 
101 Southern Reporter 383. 


1. INSURANCE—EVIDENCE HELD TO ESTABLISH OWNER SET FIRE 
TO INSURED BUILDING. 
Evidence held to establish that plaintiff, suing on fire insurance policy, himself 
set fire to dwelling, insured. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 





98 Insurance Law Journal, Vol. 64. [Jan., 1925 


2. INSURANCE—REQUEST FOR RESCISSION OF POLICY AND TENDER 
OF UNEARNED PREMIUM NOT CONDITIONS PRECEDENT TO AS- 
SERTING DEFENSE OF ARSON BY PLAINTIFF. 

Plaintiff, whom evidence established set fire to his dwelling for purpose of col- 
lecting insurance on it and furniture, held not entitled to recover, though defendant 
had prayed for no recission of policy, and had not tendered him unearned portion 
of premium paid. 

The district attorney, in his closing argument, asked the jury to find “only one 
verdict, and that guilty of murder.” 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from Civil District Court, Parish of Orleans; E. K. Skinner, Judge. 

Action by Samuel Exnicios against the Sun Insurance Office. Judgment for 
defendant, and plaintiff appeals. Affirmed. 

E. M. Stafford and Daniel Wendling, both of New Orleans, for appellant. 

Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for appellee. 

By the whole court. 

Overton, J. The purpose of this suit is to recover judgment against defendant 
for the sum of $1,850, for 12 per cent. statutory damages thereon, and for a reason- 
able attorney’s fee, on a fire insurance policy, written by defendant, on furniture 
belonging to plaintiff. The defense is that plaintiff set fire to the house, which con- 
tained the furniture, or else caused the house to be set afire. The facts are as 
follows: 

Plaintiff’s wife was the owner of a two-story double house, located at 2009 and 
2011 Baronne Street, in this city. The dwelling was insured as the property of 
plaintiff's wife for $6,000. One-half of the house, the half bearing the number 
2009, was occupied by tenants, and the remaining half, bearing the number 2011, was 
occupied by plaintiff and his family, consisting of his wife, an unmarried son, his 
little daughter, a child of about 5 years of age, and temporarily by plaintiff’s mar- 
ried son and his wife, who had been guests in the house for some weeks. 

In the half of the premises in which plaintiff lived there were four rooms down- 
stairs, and five bedrooms and a bathroom upstairs, with but one starway leading 
from the first to the second floor. 


Plaintiff and his wife occupied the first or front room upstairs as their bedroom, 
and we assume that, when their little daughter was at home, which was generally the 
case, she occupied it also. The second was occupied by the married son and his 
wife, the third by the unmarried son, and the fourth and fifth were vacant. 


The part of the house in which plaintiff and his family lived was furnished 
throughout. The furniture belonged to plaintiff, and was insured as his by defend- 
ant in the sum of $2,350. It is upon this policy that the present suit is brought. 

[1] On the morning of March 26, 1917, plaintiff’s little daughter was sent to 
spend the day and night with her married sister, who lived in the upper portion cf 
the city. On the evening of that day, at about 8:30 o’clock, plaintiff, his wife, two 
sons, and his daughter-in-law attended a card party, at the home of plaintiff’s sister- 
in-law, returning at approximately 12:30 a. m. When they reached home, they 
noticed no sign indicating that any one had entered the house during their absence. 
The family testified that they went upstairs, and retired at once for the night. 
Mrs. Exnicios, the wife of plaintiff, testified that at 3 o’clock she was awakened, and 
noticed that her room was full of smoke, and that the house was afire, her husband 
still being asleep. The alarm of fire was given to the members of the family, and 
they hastened downstairs, to make their escape, some still in their nightclothes, and 
the others not much better attired. The members of the family testified that they 
noticed nothing on the stairway as they descended. 


The fire awoke the neighbors, and one of them sent in the alarm to the depart- 
ment. In a very few minutes Hose Company No. 5 reached the scene, and very 
shortly thereafter, or about the same time, other companies arrived. So soon as 
House Company No. 5 arrived at plaintiff’s home, the captain of the company and 
some of his men opened the front door, and started upstairs with a hose. When 
they reached the turn in the stairway one of them stumbled over a five-gallon demi- 
john, knocked it over, and it rolled down the steps. When it was knocked over, or 
in rolling down, it broke, and the odor of turpentine and oil was at once noticeable. 

The firemen, in ascending the steps, also observed a quilt and a blanket on fire, 
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hanging over the railing at the top of the stairway. Other evidence in the record 
shows that the quilt and the blanket had the odor of turnpentine on them. 


When the fire, which was entirely, or almost entirely, in the first and second 
bedrooms, and in the attic, was extinguished, the firemen entered the bedrooms. In 
the first room they found a square hole cut in the floor, containing charred kindling 
wood. In the third room, back of an armoire, they found a rectangular hole cut in 
the partition wall. This hole contained kindling wood. Immediately in front of 
the hole, a large glass bottle was found, two-thirds full of some kind of liquid, 
with toilet paper running from its mouth into the hole cut in the wall. Scraps of 
paper were also found piled between the bottle and the wall. The contents of the 
bottle were analyzed later by a chemist, and were found to consist of alcohol, turpen- 
tine, and gasoline. In the fourth room a hole was also found cut in one of the 
partition walls. This hole contained paper and scraps of pine wood. Several hours 
after the fire, the attic was visited by the chief deputy fire marshal. In the interim 
between the fire and the visit of the marshal, the building was in charge of the fire 
patrol, a member of which had been stationed there. The fire marshal, on his visit 
to the attic, found the remnants of a large demijohn near its entrance, which had the 
appearance of having been broken as a result of fire, the record disclosing that it 
was surrounded by burnt paper and burnt wicker. Another demijohn was found in 
another part of the attic, with a paper fuse, running from its mouth to the joists 
in the attic. The remnants of a line or trail of toilet paper were also found, run- 
ning along the joists to the front of the attic. This line of paper was burned between 
the joists, though not at all places where it crossed them. 


Referring again to the hole that was found in the floor in the first bedroom, 
the record discloses that an auger was used to make it. This appears from the fact 
that at both ends of the hole there was evidence of a continuous line of auger 
holes. The same condition, as we appreciate the evidence, existed in the other 
rooms in which holes were found in the floors. Pieces of kindling of the same 
kind of wood as the flooring were found in the holes in the floor, in the back yard 
near the kitchen door, and in the kitchen behind the stove. An effort was made to 
determine whether these pieces originally formed part of the flooring where the holes 
were cut. The effort disclosed that they did, and that those parts of the auger 
holes, in the fragments of flooring found, fit the parts of the holes in the flooring 
that remained. A chest of tools was found in an outhouse on the premises. When 
the chest was opened, an auger was found at the top. An effort was made on the 
trial to show that the holes in the floor were cut by members of the fire companies, 
in the fighting the fire, or by the fire patrol. The record shows that it does occur 
that holes are often cut by the fire patrol in the floors of a building that has been 
on fire and has been flooded with water, for the purpose of enabling the water to 
escape, and of thereby preventing the building from sagging. However, the record 
leaves the impression that it was not found necessary to take such precautions in this 
case. Moreover, when precautions of that nature are taken, an ax is used to cut 
the holes, and not an auger, and triangular holes are cut, and not square or rectangular 
ones. 

Besides these observations, the theory that the holes were cut for the purpose of 
protecting the building from the effects of the water thrown into it does not account 
for the holes cut in the partition walls, and for the placing of a bottle, containing 
inflammable liquid, with a fuse running from it, opposite one of the holes; nor for 
the preparations made by some one, apparently for the purpose of starting a fire 
in the attic, for these and similar acts, cannot reasonably be charged to the firemen 
and the fire patrol, nor is it attempted to so charge them. Plaintiff, however, attempts 
to meet this phase of the case by containing that, if the building was set on fire 
intentionally, the evidence does not disclose that he set it afire, and that, if it was so 
set on fire, the incendiary act was not his, but was that of his enemies, and that he 
himself was without motive to destroy the building and its contents. 

In so far as relates to motive, we think that the evidence shows that if plaintiff 
set the house afire—and the evidence abundantly establishes that some one set it 
afire—plaintiff did so in the hope of gaining more for himself and his wife by burn- 
ing the house and its contents than could be obtained by their sale, and that there 
were grounds for him to so think. In so far as relates to the evidence offered to 
show that, if the house was set on fire by any one, the act was that of plaintiff’s 





Insurance Law Journal, Vol. 64. [Jan., 1925 


enemies and not of plaintiff, we regard the evidence offéred by plaintiff for that 
purpose as unsatisfactory and as adding nothing to his case. 

In our view the house was set on fire by plaintiff. He hoped to gain financially 
by burning it and its contents. The extensive preparations made to set it afre, 
and to facilitate the progress of the fire after it started, indicate, we think, that 
it was set on fire by some one occupying the dwelling rather than by an outsider. 
The fact that it is not at all likely that an outsider would have cut holes in the 
floors and awaited the return of the family, before starting the fire, because of the 
danger that one of these holes might be detected on the return of the family, and 
the plan thereby foiled, and the further fact that it is still more unlikely that an 
outsider would attempt to cut holes in the bedrooms, after the family’s return, for 
the purpose of starting, or facilitating the progress of the fire, indicate also, we think 
that the house was set afire by some one occupying it rather than by an odutsidcr 
We are also of the opinion that, when plaintiff and the members of his family 
rushed down the stairway to escape from the fire, all at about the same time, the 
five-gallon demijohn, which the firemen stumbled over in ascending the same steps, 
at the turn in the stairway, only a few minutes afterwards, was there, yet, accor- 
ing to the evidence given by plaintiff and the members of his family, they neither 
saw nor stumbled over anything in descending. We think that the denial of the 
presence of the five-gallon demijohn there militates against plaintiff. It is the 
denial of a fact of which he must have had cognizance. The record as a whole satis- 
fies us that plaintiff set the house afire. 

[2] Plaintiff, however, contends that he should recover in this case, notwiih- 
standing the conclusion reached by us as to the origin of the fire, for the reason 
that defendant has not prayed for the rescission of the policy sued upon, and for 
the further reason that defendant has not tendered him the unearned portion of the 
premium paid on the policy. 

Plaintiff’s contention is clearly untenable. In order to defeat the suit on the 
ground that plaintiff set the house afire for the purpose of recovering the insurance 
on the furniture therein, defendant was not called upon to pray for the rescission 
of the policy or to tender the unearned premium. 

For the reasons assigned, the judgment appealed from is affirmed, plaintiff to 
pay the costs of appeal. 

Rehearing denied by the whole court. 


PATRONS’ MUT. FIRE INS. CO. OF MICHIGAN v. PERL et at. (No. 47.) 


(Supreme Court of Michigan. Oct. 6, 1924.) 
200 Northwestern Reporter 286 


3. INSURANCE—POLICY CANNOT BE CANCELED FOR FALSE REPRE- 
SENTATIONS NOT MADE NOR AUTHORIZED BY INSURED. 
Policy cannot be canceled for alleged fraudulent statements never made nor 

authorized by insured, whose agent did not seek out insurer’s agent, but who was 

sought and urged to insure by latter, and who neither made nor authorized written 
application for insurance. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

4. INSURANCE—FIRE POLICY NOT AVOIDED FOR MISREPRESENTA- 
TION OF VALUE OF BUILDING. 

Under Pub. Acts 1921, No. 264, §17, fire insurance policy cannot be declared 
void by insurer for false representations as to value of insured building destroyed 
with other buildings by fire not originating on insured’s premises. 

(For other cases, see Insurance, Dec. Dig. § 281.) 

Appeal from Circuit Court, Ingham County, in Chancery; Charles B. Colling- 
wood, Judge. 

Suit by the Patrons’ Mutual Fire Insurance Company of Michigan against 
Mike Perl and others. Decree for defendants, and plaintiff appeals. Affirmed. 

Argued before Clark, C. J., and McDonald, Bird, Sharpe, Moore, Steere, Fel- 
lows, and Wiest, JJ. 

Kinnane & Leibrand, of Bay City, for appellant. 

John J. Walsh, of Marquette, for appellees. 

Moore, J. Plaintiff is a mutual fire insurance company, and filed its bill of com- 
plaint in the Circuit Court for Inghrm County to cancel a policy of insurance issued 
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to the defendants for breach of warranty, misrepresentation, and fraud in procuring 
the insurance. 

Defendants filed an answer denying all fraud and a cross-bill asking for a 
decree for the amount of the policy. A hearing was had in open court, after which 
the trial judge said in part: 

“This court must be governed by the testimony that comes to it in open court, 
and not. by any preconceived notions that the court may have. The testimony-of 
the plaintiff fails to show any fraud or misrepresentation. The policy was issued 
upon an application which defendant testifies was made out by an agent of the 
company after a conversation with defendant Shankey. It is not shown that Shankey 
signed this application. But the application itself shows that it was signed by the 
agent. On that application a policy was issued and was accepted by these defendants. 
The agent is not called to contradict any of these statements which Mr. Shankey 
claims he made to the agent, and therefore Mr. Shankey’s testimony must be taken 
as true. * * * In all of this matter the plaintiff insurance company was appraised 
of every step from the time the application was made, after the policy was issued, 
after the fire, there being no testimony to show that the agent of the company was 
not still on the ground, and it being shown that some three months after the fire 
they did send an inspector to look the situation over. Now this court has an old- 
fashioned notion that when a man takes out a policy of insurance he does it to 
protect himself. And that after a policy was taken without fraud that the business 
of the company is to reimburse him. Fraud cannot be assumed. It must be 
proved. * * * In this case the bill is dismissed and the policy held to be good. The 
value of the property is found to be above $5,000, and the order will be entered that 
the company shall pay $3,000 with interest from the time the loss occurred.” 

A decree was entered in accordance with the opinion. The case is brought into 
this court by appeal. 

[1] The plaintiff complains of the exclusion of some of the testimony offered 
by it. Counsel did not take the testimony offered and bring it into this court as 
they might have done under the provisions of the Judicature Act, so called (3 Comp. 
Laws 1915, § 12493). 

[2] Counsel sought to show that the building which was burned was not as 
valuable as defendants claimed it was. The tesimony offered was from witnesses 
who had never seen the building and had no personal knowledge of the quantity of 


the material from which it was constructed. In excluding this testimony the judge 
informed counsel in effect that he would receive any testimony from one having 
knowledge of what he was about to testify. No competent testimony, so far as the 
record before us shows, was excluded. 


[3] Complaint is made of the admission of testimony offered on the part of 
the insured because it contradicts the written application. To pass upon this ques- 
tion understandingly we must recall the claim of the insured. It is their claim that 
the defendants Perl bought the land upon which the building was erected for $450, 
and paid for it in full before commencing the erection of the building. It is their 
claim that each of the defendants Perl put into the enterprise $1,000, and that the 
other defendant, who was the brother-in-law of the Perls, furnished the remaining 
portion of the material, and that the building cost upwards of $5,000. 


The brother-in-law, Mr. Shankey, acted for all of the defendants in obtaining 
the insurance. It is his testimony ‘that he did not seek out the agent of the plain- 
tiff company, asking for insurance, but that the agent who lived not far from the 
building sought him and urged him to insure, and that after several interviews a 
policy was issued in the sum of $3,000, for which a premium of $104.70 was paid. 
He also testified that he made no written application for the insurance, and that 
he never authorized any one to sign a written application for him. The agent did 
not testify in the case. 


It is difficult to see how defendants should be held liable for statements they 
never made nor authorized. In this connection the language of the court in Northern 
Assurance Co. of Michigan v. Kelly, 217 Mich. 1, 185 N. W. 782, is in point. We 
cuote: 

“In the early case of Temmink v. Insurance Co., 72 Mich. 388, in an opinion 
written by Justice Campbell, it was held that, where the agent put down answers 
that the appellant never made, the insurance company was liable. 
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“In Haapa v. Insurance Co., 150 Mich. at p. 471 (16 L. R. A. [N. S] 1165), 
Justice Ostrander, speaking for the court, quotes with approval as follows: 

“*The rule of North American Fire Ins. Co. v. Throop, 22 Mich. 146, is that, 
“if there has been no fraud and no concealment, but a full and frank statement of 
all the facts, and the insurer has framed the papers to suit himself, in view of all 
the circumstances, the law would justly be subject to the reproach of favoring 
deception and fraud, if the insurer was allowed to retain the premium, and at the 
same time repudiate the contract, for his own failure to make its recitals correspond 
exactly with the facts.”’ * * * 

“There is nothing to indicate in the instant case that Mr. Kelly had any desire 
to mislead or defraud the insurance company. He did not seek the agents, but they 
sought him, and it required a good deal of urging by them before he would make 
application for the insurance. The chancellor found, and we think he was justified 
in finding, that Mr. Kelly told the representatives of the company about the surgical 
operation in 1902, and about his vomiting up in 1912 the Murphy button. * * * 

“The decree is affirmed, with costs to the defendants.” 

[4] We think Section 17 of Act 264, Public Acts of 1921, is applicable to the 
instant case. It reads: 

“No policy of fire insurance shall hereafter be declared void by the insurer for 
the breach of any condition of the policy if the insurer has not been injured by such 
breach, or where a loss has not occurred during such breach, and by reason of such 
breach of condition.” 

The fire which destroyed defendants’ property did not originate on their premises, 
but 100 feet away, and it destroyed several buildings. 

We think the decree of the court below is fully justified by the record, and it is 
affirmed, with costs to the appellee. 


MURRAY vy. NIAGARA FIRE INS. CO. (No. 15050.) 
(Kansas City Court of Appeals. Missouri. June 16, 1924. Rehearing 
Denied Oct. 9, 1924.) 
265 Southwestern Reporter 102. 
1. INSURANCE—FIRE INSURER HELD ESTOPPED FROM DEFENDING 
ON GROUND OF ADDITIONAL INSURANCE. 

Insurer’s agent, by assuring insured, in response to inquiry, that additional fire 
msurance would not interfere with insurance such agent had written, estopped insurer 
from defending on ground of additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 382.) 

2. INSURANCE—POLICY FOR ADDITIONAL INSURANCE ISSUED 
AFTER FIRE DID NOT INVALIDATE PREVIOUSLY ISSUED POLICY 
REQUIRING INSURER’S CONSENT TO ADDITIONAL INSURANCE. 
Where policy for additional insurance was not issued until after the fire, the 

additional insurance did not invalidate previously issued policy requiring insurer’s 

consent to additional insurance, since such additional insurance did not come into 
contractual existence until after fire. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

3. INSURANCE—VEXATIOUS REFUSAL TO PAY IS FOR JURY IF THERE 
IS ANY EVIDENCE ON QUESTION. 

If there is any evidence to support issue of vexatious refusal to pay insurance, 
the question is for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

4, INSURANCE—DIRECT, EXPRESS, AND SPECIFIC EVIDENCE OF 
VEXATIOUS REFUSAL NOT NECESSARY. 

Direct, express, and specific evidence of vexatious refusal to pay insurance need 
not be shown, but it is sufficient if it can reasonably be found by the jury from 
a general survey of all the facts in evidence. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. INSURANCE—VEXATIOUS DELAY HELD FOR JURY. 

In action on fire policy, question of vexatious delay held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Circuit Court, Livingston County; Arch B. Davis, Judge. 

“Not to be officially published.” 
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Suit by Nevadia Murray against the Niagara Fire Insurance Company. Judg- 
ment for plaintiff and defendant appeals. Affirmed. 

Crow & Newman, of Kansas City, for appellant. 

Davis & Ashby, of Chillicothe, and John C. Leopard & Son, of Gallatin, for 
respondent. 

TrimBLE, P. J. Ptaintiff sued on a policy of fire insurance for $2,650 issued by 
defendant October 10, 1921, on a barn and its contents. She asked 10 per cent. 
damages and $500 attorneys’ fees for vexatious delay. The jury returned a verdict in 
her favor for $2,260 insurance, $226 damages, and $300 attorney fees. Defendant 
appealed. 

r The issuance of the policy and the total loss of the property by fire are not in 
controversy. The defense was that the insured, without the knowledge or consent 
of the defendant and before the loss, obtained other insurance covering the property 
in question, and, after the loss, made proof thereof to the other company and de- 
manded payment thereof, all in violation of a provision in the policy herein sued on 
specifying that it should be null and void if, without defendant’s knowledge and 
consent, other insurance were obtained. 

Plaintiff's reply was a general denial. 


The evidence in plaintiff’s behalf tends to show: That the insurance was 
applied for and obtained through defendant’s local agent, John W. Everman, who 
countersigned the policy and received part cash and a note for the premium, which 
latter was afterward paid; that the fire occurred November 9, 1921, and that, after 
the fire, Everman and defendant’s adjuster saw plaintiff’s husband and, with him 
acting as his wife’s agent, a settlement was made of the loss at $2,260, and a draft 
for that amount was sent to Everman, who delivered it to the husband, and it was 
thereafter turned over to plaintiff, who deposited the proceeds to her credit in the 
bank, and the latter sent the draft in for collection; that the agent, Everman, de- 
manded a part of the proceeds, but his demands not being complied with, he informed 
defendant that there was other insurance on the property, whereupon defendant refused 
to honor or pay the draft. 


Plaintiff’s evidence tends further to show that an agent for the A<tna Insurance 
Company solicited plaintiff’s husband for insurance, and that the husband, about a 
week before the additional insurance was applied for, went to Everman and spoke 
to him about the matter, and Everman told him it was all right and his taking 
additional insurance would not interfere with the insurance he was carrying; that 
thereafter, when the other agent, Mayhew, saw plaintiff’s husband, he (Mayhew) 
secured an application for insurance on certain property which included a portion 
of the personal property covered by defendant’s policy. The precise date of this 
application is not shown, as it was not introduced in evidence; but it was a short 
time before the loss herein occurred. 


Plaintiff’s evidence is also to the effect that the A&tna policy was never delivered 
to plaintiff’s husband until about December Ist, which, of course, was after the fire 
and loss herein sued for. In fact, the A*tna policy was not issued until November 
19th, 10 days after the fire; but apparently the record seems to intimate that it 
provided that the insurance should be in force from and after November Ist. How- 
ever, there was a further provision that it should not be valid until countersigned by 
the local agent, and as the policy was not drawn up until November 19th, of course 
Mayhew did not countersign it until then. After payment had been stopped on 
the draft defendant had sent in settlement of its loss, an adjuster for the A®tna 
came to plaintiff's husband on or about January 6, 1922, and wanted him to sign 
proofs of loss to that company, and the husband finally did so, thinking, however, 
he was proving up a loss on other property not covered by defendant’s policy; but 
afterwards, when a draft from the A®tna for a small amount came, in settlement of 
the loss on the property which was included in defendant’s policy, both plaintiff and 
her husband declined to accept it, and some effort was made to get them to do so, 
but without success. It is not clear from the record just what was included in the 
proof of loss made to the A®tna, as it was not introduced in evidence. 

Plaintiff’s evidence is to the further effect that defendant refused to pay the 
loss sustained under the policy sued on, without assigning any reason therefor, and 
that she was unable to ascertain the reason until she learned it through the state 
insurance department to whom she made complaint. After dishonoring and refusing 
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to pay the draft it had sent in settlement of its loss, defendant simply turned the 
matter over to its attorney and paid no more attention to it. 

[1] Assuming for the sake of the argument that there was additional insur- 
ance on a portion of the property insured by the policy herein which, otherwise, 
would invalidate the insurance demanded in this case, still we think there is sufficient 
evidence of defendant’s knowledge and consent to constitffte estoppel, or waiver 
by way of estoppel. Defendant urges that the alleged information conveyed to the 
agent, Everman, was merely notice of an intention on plaintiff's part to take out 
insurance in the future, and hence it was not sufficient to constitute either waiver 
or estoppel, citing Rogers v. Home Ins. Co., 155 Mo. App. 276, 280-283, 136 S. W. 
743, Harwood v: National, etc., Ins. Co., 170 Mo. App. 298, 303, 156 S. W. 475, and 
Boyle v. United States, etc., Ins. Co. (Mo. App.) 250 S. W. 641. But there is more 
than that in the case at bar. Here, plaintiff’s husband and agent sought out Ever- 
man and asked him about taking out additional insurance, and Everman told him to 
go ahead and get it and it would not interfere with the insurance he had thereon. 
It would seem that this constitutes a waiver of the condition and estops the company 
from defending on the ground of additional insurance. It is analogous to the situa- 
tion in Gold Issue, etc., Co. v. Pennsylvania Ins. Co., 267 Mo. 524, 134 S. W. 999 
where there was a provision against shutting down the plant, but the insured told, 
defendant’s agent it would have to close down and the agent assented. It is true 
the defendant in that case afterwards knew that the shutting down was an accom- 
plished fact, and hence there was this added ground of waiver; but in the case at 
bar, when defendant’s agent was sought by insured’s husband to ascertain what woula 
be the effect of obtaining additional insurance, and was told that it was all right 
and would have no effect, this ought to constitute an estoppel when such assurance 
was acted upon. Moreover, it is difficult to see how the agent could have been 
notified of the additional insurance as an occomplished fact, since the policy for 
such additional insurance was not issued until 10 days after the fire and was not 
delivered until some time after it was issued. 

[2] However, in addition to the question of estoppel, the additional insur- 
ance was incomplete and never came into contractual existence until after the fire, 
and it is held that such is not sufficient to invalidate the former insurance. 26 C. J. 
262, § 327; Taylor v. State Ins. Co., 107 Iowa, 275, 77 N. W. 1032. 

Plaintiff now urges, as an additional reason why the judgment should be upheld, 
that no return of premium was ever made or offered. But we need not, and do not, 
base our decision upon waiver or estoppel by reason of failure to return premiums. 
This, however, not on the ground that plaintiff’s pleading was insufficient to permit 
waiver nor because the case was not tried upon any such theory, but because it is 
not necessary to rely upon non-return of premium in order to uphold the judgment, 
and, in this case, non-return of premium may not be applicable. 

[3, 4] One other question remains, and that is: Was there sufficient evidence to 
justify submission of the question of vexatious refusal to pay? If there is any evi- 
dence to support that issue, of course it becomes a question for the jury. Keller v. 
Home, etc., Ins. Co., 198 Mo. 440, 95 S. W. 903; Utz v. Insurance Co., 139 Mo. App. 
153, 122 S. W. 318. And vexatious delay need not be explicitly proved in the sense 
that direct, express, and specific evidence of vexatious refusal has to be shown. 
Kellog v. German, etc., Ins. Co., 133 Mo. App. 391, 403, 113 S. W. 663. It is sufficient 
if it can reasonably be found by the jury from a general survey of all the facts in 
evidence. 

[5] There was ample evidence in the record trom which the jury colld find a 
vexatious refusal to pay the amount agreed upon in the settlement of the loss. The 
additional insurance was a very small sum compared to the insurance called for in 
the policy sued on; but, of course, this is not said as intimating in any way the 
effect such fact would have on the question of avoidance of all plaintiff's insurance 
herein could the defense of additional insurance be otherwise relied on. We are 
not passing on any such matter. It is merely stated as a circumstance bearing on 
whether defendant should have carefully investigated to see whether its ground of 
refusal was well or ill founded. Without regard to the knowledge its agent, Ever- 
man, had as to facts constituting an estoppel against such defense, there is no showing 
that defendant made any investigation before refusing to pay. It appears, on the 
contrary, that no investigation was made, but defendant’s refusal was suddenly made, 
and that too without giving plaintiff any reason therefor or allowing her any oppor- 
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tunity to present her side of the situation. There is also room for the jury to draw 
an inference that even after the true facts were, or at least might have been, reasonably 
discovered, the defendant persisted in such refusal in the hope that if the adjuster 
for the AEtna could induce the plaintiff to accept the insignificant sum it was endeav- 
oring to have plaintiff accept, the dubious and uncertain defense of other insurance 
might be thus bolstered up and made more secure. We would not be justified in 
holding, as a matter of law, that the defendant’s refusal to pay was not vexatious. 

The judgment is affirmed. 

All concur. 

HANSON v. NATIONAL LIBERTY FIRE INS. CO. OF AMERICA et At. 

(Supreme Court of New Jersey. Oct. 24, 1924.) 
126 Atlantic Reporter 453. 
(Syllabus by the Court.) 
1. INSURANCE—PURCHASE OF INSURED PROPERTY AT FORECLOS- 
URE SALE WITHIN PROVISION OF POLICY THAT CHANGE OF 

OWNERSHIP AVOIDS CONTRACT. . 

Where a policy of fire insurance contains the ordinary language making it void 
if there is a change of ownership in the property insured, no recovery can be had 
thereon by a purchaser of the property at foreclosure sale, in the absence of a 
suitable recognition by the insurer of the change of ownership. 

(For other cases, see Insurance, Dec. Dig. § 328[6].) 

2. INSURANCE—CLAUSE IN FIRE POLICY MAKING LOSS, IF ANY, PAY- 
ABLE TO NAMED MORTGAGEE, CONFERS ON MORTGAGEE NO 
BETTER RIGHT OF RECOVERY THAN THAT OF OWNER. 

A clause in a fire policy reading, “Loss, if any, payable to A. B., mortgagee, 
as his interest may appear,” without more, confers on the mortgagee no better right 
of recovery than that of the owner in the absence of such clause. Aliter in cases 
where the “standard mortgagee clause,” constituting a separate engagement between 
the insurer and the mortgagee, is joined in the insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 328[6].) 

3. INSURANCE—MORTGAGE CLAUSES NOT REFERRING TO FIRE POLI- 
CIES WHICH ATTACHED HELD INEFFECTIVE AND SUBJECT TO 
REFORMATION IN EQUITY ONLY. 

Two insurance policies appeared to have each a “standard mortgagee clause” 
attached, but the clause actually attached to policy A referred in terms to policy B, 
and that attached to policy B in terms to policy A. Held, that both were ineffective 
at law, and that if genuine (which was disputed) reformation must be had in equity. 

(For other cases, see Insurance, Dec. Dig. §§ 143[7], 150.) 

Action by Thomas L. Hanson against the National Liberty Fire Insurance Com- 
pany of America and another. Verdicts for plaintiff. On defendants’ rules to show 
cause. Verdicts set aside. 

Argued May term, 1924, before Gummere, C. J., and Parker and Katzenbach, JJ. 

Joseph T. Lieblich, of Paterson, for plaintiff. 

Andrew J. Whinery, of Newark, for defendants. 

Parker, J. Plaintiff, the purchaser at foreclosure sale of certain real property 
the building on which was insured against fire by the defendants, sues as assignee of 
the rights of the first mortgagee under the policies, which were two in number: 

(1) Fire policy, National Liberty Insurance Company, in favor of the Jersey 
Pork Producing Corporation, for three years from June 29, 1921, $1,500. 

(2) Similar policy by Farmers’ Fire Insurance Company, same amount, period, 
and insured. 

Both policies were issued by R. O. Walling as agent. Each policy had attached 
to it a “farm form,” on which was interlined, or otherwise entered in typewriter, 
this clause: “Loss, if any, payable to Leonard D. Roberts, mortgagee, as his interest 
may appear.” There is no reference to any “mortgagee clause attached,” as fre- 
quently occurs in such cases, and much of the controversy revolves around the 
question whether either policy had any “attached” mortgagee clause, as will presently 
appear. 

The property was at the time under mortgage not only to Roberts, but subject 

5 a later mortgage to one Poling, whose mortgage interest was not recognized in 

cither policy. Poling foreclosed his mortgage, and in May, 1922, the property was 


te 
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sold under this foreclosure to Thomas L. Hanson, and deed made to him accordingly. 
It is claimed, and denied, that Walling, the agent, had notice of the sale. In any 
case, it is clear that no recognition of, or consent to, the change of ownership was 
indorsed on either policy or formally executed by the companies in any way. The 
fire occurred on November 16, 1922, Hanson being still owner. Roberts claimed 
the insurance as mortgagee and collected from a third company whose policy is not 
laid before us and which apparently paid voluntarily. The present defendants con- 
tested the claim and examined Roberts under oath, and finally refused to pay. 
Roberts then in July, 1923, assigned his mortgages to Hanson, together with his 
claims to the insurance money. The principal question was whether Hanson was 
entitled to recover in right of Roberts, his assignor. The court allowed the jury to 
take the case, and they found for the plaintiff. , 

[1] Both policies contained the usual clause that, unless otherwise provided by 
agreement indorsed thereon or added thereto, they should be void “if with the knowl- 
edge of the insured, foreclosure proceedings be commenced * * * by virtue of any 
mortgage or trust deed; or if any change other than by the death of the insured, 
take place in the interest, title or possession of the subject of insurance, * * * 
whether by legal process or judgment or voluntary act of the insured or otherwise.” 
There is nothing to show that either company assented to this change of title. 
Poling testified that he had told Walling, the agent, and that Walling had said he 
would attend to it.” But apparently he never did attend to it. In this situation, 
there could be no recovery on the policies by the new owner as such. Grunauer 
v. Westchester Fire Ins. Co., 72 N. J. Law, 289, 62 A. 418, 3 L. R. A. (N. S.) 107; 
Plockzek v. St. Paul Ins. Co. (N. J. Ch.) 91 A. 812. 

[2] Nor did Roberts as mortgagee stand in any better position by virtue of the 
interlined clause, “loss, if any, payable to Leonard D. Roberts, mortgagee, as his 
interest may appear.” In such case the law is settled in this state that a mortgagee 
cannot recover if the owner could not. Milliken v. Woodward, 64 N. J. Law, 444, 45 
A. 796. For the better protection of innocent mortgagees, the device was adopted 
of attaching to the policy a partially separate agreement between the company and 
the mortgagee, called the “standard mortgagee clause,” creating “an independent 
contract of insurance, for the separate benefit of the mortgagee ingrafted upon the 
main contract of insurance contained in the policy itself, and to be rendered certain, 
and understood by reference to the policy.” Such is the illuminating language of 
the late Mr. Justice Voorhees in Reed v. Fireman’s Insurance Co., 81 N. J. Law, 523, 
at page 526, 80 A. 462, (35 L. R. A. [N. S.] 343). 

[3] The plaintiff's counsel, recognizing the force of the foregoing rules, relies 
in the main on what are claimed to be “standard mortgagee clauses,” one attached 
to each policy. It is undeniable that each policy when put in evidence had attached 
to it a rider, in one case headed, “Mortgagee Clause A,” and in the other “N. Y. 
N. J. and Conn. Standard—Mortgage Clause,” each containing general language 
appropriate to safeguard the interests of the mortgagee in case of change of owner- 
ship, etc., not coming to his knowledge. But these riders we consider to have been 
shown fraudulent, and that in any case they are without legal effect. Fraudulent, 
because Walling, the agent, denied he had ever authorized them; because they did 
not bear his signature or that of any other person on behalf of the insurer, the signa- 
ture line: being blank; and because one of them bears the imprint, “Form 246, 50 M. 
3-231310, indicating to the expert eye that it was printed in March, 1923, several 
months after the fire. 

Apart from this. they are without legal efficacy even if genuine, because the 
Farmers’ rider is in fact attached to the Liberty policy, reciting that it is part of the 
Farmers’ policy; and the rider attached in fact to the Farmers’ policy recites that it 
is “attached to and made a part of” the Liberty policy. Even if we should assume 
for present purposes that these riders are genuine and that it was honestly intended 
to sign them and attach them to their appropriate policies, the fact remains that they 
are not so signed or attached, and in their present condition and juxtaposition are 
meaningless and nugatory. It may be that a court of equity may, if it find the 
claim an honest one, direct a reformation of the policies; but a court of law can- 


not. In this situation, the verdicts for the plaintiff were without legal support and 
must be set aside. 
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COHEN v. NEW ZEALAND INS. CO,, Limitep. (No. 20.) 
(Court of Errors and Appeals of New Jersey. Oct. 20, 1924.) 
126 Atlantic Reporter, 417. 

(Syllabus by the Court.) 

INSURANCE—POLICY, PREMIUM OF WHICH WAS ACCEPTED BY 
AGENT IN MERCHANDISE INSTEAD OF MONEY, NOT BINDING 
ON INSURER UNLESS BY ITS CONSENT, ESTOPPEL, OR RATIFICA- 
TION. 

In the absence of provisions in the policy or contract of insurance to the con- 
trary, an agent authorized to write, countersign, and deliver a policy for the com- 
pany has no implied authority to waive payment of the premium in money and 
to take in lieu thereof merchandise consisting of shirts and underwear, and no 
valid contract as to the company arises from such payment in merchandise, accepted 
by the agent, unless it has been made effective by the company by consent, estoppel, 
or ratification. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

Appeal from Supreme Court. 

Action by Jacob Cohen against the New Zealand Insurance Company, Limited. 
From a judgment for defendant, plaintiff appeals. Affirmed. 

Michael H. Feldman, of Elizabeth, for appellant. 

Vanderbilt & Hedden, of Newark, for respondent. 

TRENCHARD, J. This was an action brought to recover on a fire insurance policy 
issued to the plaintiff below by the New Zealand Insurance Company, Limited, the 
defendant below, covering merchandise in the plaintiff’s store in Elizabeth. The 
trial, at the Union circuit, resulted in the direction of a verdict for the defendant 
company, and the plaintiff appeals from the consequent judgment. 

The verdict was directed upon the ground (among others) that the policy was 
not a valid contract of the company because the premium had not been paid. 

We think that was right. 

At the trial it appeared without dispute that the policy in suit was written and 
countersigned by Harry L. Weaver, agent of the company at Elizabeth, on December 
16, 1921; that the policy, which contained no formal acknowledgement of the receipt 
of the premium, was delivered to the plaintiff by Weaver on or about that date, who 
took from the plaintiff merchandise, consisting of shirts and underwear, in payment 
of the entire premium, and gave plaintiff a receipt; that on or about January 1, 1922, 
Weaver procured the policy from the plaintiff stating that there was “something 
wrong” with it which he would “fix up”; that on January 11, 1922, Weaver sent 
the policy to the company marked, “Canceled, not wanted”; that shortly thereafter 
Weaver absconded and has not been heard from since; that the company never 
received anything whatsoever on account of the premium; that the plaintiff “forgot” 
about the policy until after the fire which occurred November 12, 1922; that the 
company upon receipt of proof of loss immediately disclaimed liability upon the 
ground that the policy had been returned and canceled; that the policy remained in 
the possession of the company until produced on notice at the trial. 

In this situation it seems clear that the policy in question never became an out- 
standing obligation of the company. There is nothing in the contract of insurance 
or in the evidence in the case tending to show that this agent had any authority 
to deliver the policy except upon payment of the premium, nor was there any evi- 
dence that the plaintiff was led to think that he had such authority. 

Of course, within the sphere of the authority conferred, the act of the agent 
is as binding upon the principal as if it were done by the principal himself. But 
it is an elementary principle, applicable alike to all kinds of agency, that whatever an 
agent does can be done only in the way usual in the line of business in which he is 
acting. There is an implication to this effect arising from the nature of his employ- 
ment, and it is as effectual as if it had been expressed in the most formal terms. 
Hoffman v. John Hancock Life Ins. Co., 92 U. S. 161, 23 L. Ed. 539, 

Now fire insurance is, broadly speaking, conducted on a money basis. Its dis- 
hursements are all in money, and its receipts must necessarily be in the same medium 
or its equivalent to the company when taken, and this all parties dealing with or for 
the company are presumed to know. If the agent had authority to take the shirts 
and underwear in payment of the premium, he had a right to take it in coats or any 
other chattels. If he had authority to accept such a payment from the plaintiff, 
he had a right to accept it from every other person who desired to take out a policy, 
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and thereby practically force the company into a mercantile business alien to its 
charter and in which it had never thought of embarking. 

Of course, that cannot be. The agent had no such power, and his attempt to 
exercise it was a fraud as respects the company. The plaintiff must have kiown 
that the agent had no authority to enter into such an arrangement and he was a 
party to the fraud. No valid contract as to the company could arise from such a 
transaction. In Hoffman v. John Hancock Life Ins. Co., 92 U. S. 161, 23 L. Ed. 
539 (a case remarkably like this), it was held that the taking of a horse by an 
agent of an insurance company to pay the premium of a policy was ultra vires and 
a fraud as respects the company, to which the insured was a party, and that no 
valid contract as to the company could arise from such a transaction, 

In Tomsecek v. Travelers’ Insurance Co., 113 Wis. 114, 88 N. W. 1013, 57 
L. R. A. 455, 90 Am. St. Rep. 846, it was said that a careful analysis of the authorities 
will show that with few exceptions, which are not of sufficient significance to be 
followed, the idea that the agent of an insurance company has implied authority to 
waive payment of premiums on an insurance policy in money and agree to take 
something in lieu thereof which is neither money nor an agreement to pay money, nor 
an equivalent to money to the insurance company when taken, had no support. 

Now we think that the true rule, applicable to the facts of the present case, 
is that, in the absence of provisions in the policy or contract of insurance to the con- 
trary, an agent authorized to write, countersign, and deliver a policy for the com- 
pany has no implied authority to waive payment of the premium in money and to 
take in lieu thereof merchandise consisting of shirts and underwear, and that no 
valid contract as to the company arises from such payment in merchandise, accepted 
by the agent, unless it has been made effective by the company by consent, estoppel, 
or ratification. Here there was nothing from which consent or estoppel or ratification 
could be inferred. We are not called upon in this case to consider the effect of pay- 
ment by checks or notes or by agreement to pay in money, or by the extension of 
credit by bookkeeping or otherwise; in which connection, however, see Carson v. 
Jersey City Insurance Co., 43 N. J. Law, 300, 39 Am. Rep. 584, affirmed 44 N. J. 
Law, 210. Nor do we determine in this case the right of the agent to take his per- 
centage of the premium in such a way as he may think proper. That question does 
not arise, for here he took the entire premium in shirts and underwear. 

The judgment below will be affirmed, with costs. 

For affirmance: The Chancellor, The Chief Justice, Justices Trenchard, Min- 
turn, Black, Katzenbach, Campbell, and Lloyd, and Judges White, Gardner, Van 
Buskirk, and McGlennon. 

For reversal: None. 


FRENSLEY BROS. LUMBER CO. v. FIREMAN’S FUND INS. CO. (No. 13367.) 
(Supreme Court of Oklahoma. Sept. 16, 1924. Rehearing Denied Oct. 14, 1924.) 
229 Pacific Reporter 598. 

(Syllabus by the Court.) 
INSURANCE—MORTGAGEE HAS EQUITABLE LIEN ON PROCEEDS OF 

INSURANCE, WHERE MORTGAGE REQUIRED THAT BUILDINGS BE 

INSURED. 

Where, at the time of the execution of the mortgage upon real property, the 
mortgagors carried insurance upon the buildings in excess of the amount secured 
Ly the mortgage, and by the terms of the mortgage the mortgagors agreed to “keep 
the buildings on said premises insured for the sum of $——— loss, if any, payable to 
said mortgagee as their interest may appear,” and the buildings were destroyed by 
fire while the insurance was in force and the mortgage unsatisfied, the mortgagee 
had an equitable lien upon the proceeds of the insurance policy for the amount of the 
indebtedriess. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Bryan County; Geo. S. March, Judge. 

Action by Frensley Bros. Lumber Company against Fireman’s Fund Insurance 
Company, in which the First National Bank of Durant intervened. From a judg] 
ment for intervener, plaintiff appeals. Reversed, with directions. 

Earl Q. Gray and H. C. Potterf, both of Ardmore, for plaintiff in error. 

Hatchett & Ferguson, of Durant, for defendant in error. 
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Ray, C. The only parties interested in this appeal are Frensley Bros. Lumber 
Company, plaintiff in error, plaintiff below, and the First National Bank of Durant, 
ao For convenience, they will be referred to as the lumber company and 
the bank. 

The lumber company furnished to M. F. Cordell and Mary Cordell, husband and 
wife, lumber for the construction of a residence upon their homestead, and perfected 
its lien by filing its lien statement in the office of the district clerk. January 1, 1920, 
Cordell took out a fire insurance policy with the Fireman’s Fund Insurance Company 
for $1,800. October 8, 1920, the Cordells executed their promissory note to the lum- 
ber company in the sum of $1,336.70, and to secure its payment executed their mort- 
gage on the property, which was duly recorded in the office of the county clerk, 
and the lumber company released its materialman’s lien. In December following 
the building was destroyed by fire. After the fire, M. F. Cordell executed an assign- 
ment of the insurance money to the lumber company, directed to its attorney and 
the local insurance agent, and the assignment was delivered to and held by the local 
agent of the insurance company. Mrs. Cordell did not join in the assignment. 

The lumber company commenced suit against the insurance company to recover 
the amount of the loss. Later it amended its petition by setting up an equitable lien 
on the proceeds of the policy by reason of an insurance clause in the mortgage. 
Within a few days thereafter Cordell and his wife joined in an assignment of the 
proceeds of the insurance policy to the bank, who thereafter intervened in the action. 
The insurance company acknowledged liability, and, on the issues joined between 
the lumber company and the bank, judgment was for the bank, and the lumber com- 
pany appeals. The lumber company contends that it has an equitable lien upon 
the proceeds of the insurance policy by reason of a clause contained in its mortgage, 
by which the Cordells agreed to keep the property insured for the benefit of the 
mortgagee, while the bank contends that the mortgage contained no such agreement. 
That part of the mortgage over which the controversy arises is as follows: 

“And these presents are upon the express condition that if the said M. F. Cordell 
and Mary Cordell, their heirs, * * * shall pay or cause to be paid to the said 
Frensley Bros. Lumber, their heirs, * * * the sum of thirteen hundred thirty-six 
and 70/100 dollars payable as follows, to wit: One note, $1,336.70 dollars, on the 
first day of January, 1921, with interest thereon at 10 per cent. per annum, payable 
annually according to the tenor and effect of said promissory note bearing even date 
with these presents and shall pay all taxes and assessments levied upon said real 
estate and all other taxes, levies, and assessments, levied upon this mortgage or the 
note which this mortgage is given to secure before the same becomes delinquent 
and keep the buildings on said premises insured for the sum of $——— loss, if any, 
payable to said mortgagee as their interest may appear, then these presents to be void; 
otherwise to be and remain in full force. 

“It is further agreed: (1) That if the said mortgagor shall fail to pay such 
taxes or procure such insurance the said mortgagee may pay such taxes and procure 
such insurance, and the sum so advanced, with interest at 10 per cent., shall be 
repaid by said mortgagor, and this mortgage shall stand as security for the same; (2) 
that a failure to pay any of said money, either principal or interest, when the same 
become due, or a failure to comply with any of the foregoing agreements shall cause 
the whole sum of money herein secured to become due and collectable at once at the 
option of the mortgagee.” 

On the part of the bank, it is contended that by reason of the clause being 
blank as to the amount of insurance, that is, the blank space not being filled in, 
the agreement was incomplete and not enforceable, and second, that there is no 
direct provision of the mortgage, even if the insurance clause had been complete, 
that made it the direct obligation of Cordell and wife to insure the premises, but 
that the mortgage simply provided that, if they failed so to do, the same should be a 
breach of the condition of the mortgage. 

As to the second proposition, it appears sufficient to observe that, if a failure to 
keep the premises insured was a breach of the conditions of the mortgage, then one 
of the conditions of the mortgage must have been to keep the property insured. 
The first proposition, however, that the failure to fill in the blank, or, in other 
words, leaving the blank space as to the amount of insurance agreed to be kept up, 
made the agreement to insure incomplete and not enforceable, presents a more difficult 
question. The trial court took the view that blank dollars meant no dollars, The 
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question is: Does the quoted provision of the mortgage contain a covenant upon the 
part of the mortgagors to keep the property insured for the benefit of the mortgagee? 
It contains three references to insurance: (a) To keep the buildings on said premises 
insured for the sum of $ loss, if any, payable to the said mortgagee as their 
interest may appear; (b) that if the mortgagors shall fail to procure such insur- 
ane then the mortgagee may procure such insurance, and the sum so advanced shall 
be repaid by the mortgagor and the mortgage shall stand as security for same; (c) 
that a failure to comply with any of the foregoing agreements (including insurance) 
should cause the whole sum of money herein secured to become due and collectable 
at once, at the option of the mortgagee. 

No authority has been called to our attention to the effect that it is essential to 
make a compijete covenant to insure that the amount of the insurance to be carried 
should be specified. But it is argued that the fact that the blank space was not 
filled shows that it was the intention of the parties that no insurance was agreed to 
be carried by the mortgagors. In other words, it is argued that by reason of the 
blank not being filled the language of the covenant otherwise was nullified. We 
think this contention cannot be sustained in reason. 

The first question which naturally presents itself for consideration is: What 
would be the object of specifying a definite amount of insurance to be carried by 
filling in the blank. The evidence shows that at the time the mortgage was executed 
the Cordells were carrying insurance in an amount exceeding the note secured by the 
mortgage. If the blank had been filled by inserting $1,800, the amount of insurance 
then carried, it could have availed the mortgagee no benefit above the amount of the 
note, $1,336.70. They could not have held the insurance above the amount of the 
indebtedness. If the covenant had been to keep the property insured for the benefit 
of the mortgagee, and no particular amount specified, the presumption would be 
that it was for the amount of the indebtedness or the amount the property would 
carry. It therefore seems to us that the only purpose of specifying the definite amount 
of the insurance by filling in the blank could have been to place a limitation on the 
amount of insurance which they agreed to carry. It is not reasonable to say, in the 
face of the three references to insurance, that, because of the meaningless phrase, 
“for the sum of $ ,’ it was not the intention of the parties that the insurance 
should be kept up for the better protection of the mortgagee. We think the clear 
intention of the parties was that the mortgagors were to keep the property insured 
for the protection of the mortgagee in an amount not specified. In Griffitts v. Field, 95 
Okl. 141, 218 Pac. 699, where the mortgage provided: 

“In the event of foreclosure, the mortgagor will pay to the plaintiff $——— as 
a reasonable attorney’s fee, in addition to all other legal costs and statutory 
fon; =e 

And the trial court had allowed $150 as a reasonable attorney’s fee. This court 
held that the fee was properly allowed and the judgment was affirmed. Counsel 
for the bank concede the correctness of the conclusion reached in that case, for the 
reason that the court could easily determine what was a reasonable-sum for the 
services performed, but contend that in this case we are dealing with a covenant 
which, if made, would transfer valuable rights of property. We are unable to 
reach that conclusion. The covenant to insure did not transfer valuable property 
rights, independent of the other provisions of the mortgage. The valuable property 
rights were transferred by the execution of the mortgage, without considering the 
covenant to insure. By the execution of the mortgage the interest of the mortgagors 
was conveyed to the extent of the indebtedness, subject to the mortgagor’s right of 
redemption. When the building was destroyed by fire, the insurance money stood 
in place of the building. The agreement to insure was merely an agreement that the 
mortgagors would maintain the value of the insured property for the benefit of the 
mortgagee, even though it should be destroyed by fire. 

Only one case has been cited which appears to be directly opposed to the con- 
clusion here reached. That is the case of McCaslin v. Advance Manufacturing Co. 
(Supreme Court of Indiana) 155 Ind. 298, 58 N. E. 67. The syllabus is as follows: 

“A provision in a mortgage that the mortgagor shall keep the property insured 
for the benefit of the mortgagee in the sum of thousand dollars does not 
require the mortgagor to insure the property for the benefit of the mortgagee.” 

Rut an examination of the opinion in that case discloses that this question was not 
given serious consideration. The case was disposed of adversely to the appellant, upon 
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other grounds. The only discussion of the question in the body of the opinion is in 
these words: 


“ 


* * * The part of appellant’s mortgage in regard to msurance provides that 
the ‘mortgagor will keep the buildings thereon insured for the benefit- of the 
mortgagees and the De Pauw University, as their interest may appear, to the amount 
of ——— thousand dollars.’ The blank before the word ‘thousand’ not being filled, 
so as to show how many thousand dollars insurance was to be carried—whether one 
or more—said provision is incomplete. Appellant’s mortgage therefore contains no 
agreement requiring the manufacturing company to insure said property for any 
amount. * * * But, even if it could be construed to require said company to insure 
said property for $1,000, the insurance for $5,500, payable to Denny, trustee, and 
appellant, is a sufficient performance of the same.” 

Having reached the conclusion that the covenant to insure for the benefit of the 
mortgagee was complete, it necessarily follows that the lumber company has an 
equitable lien upon the proceeds of the insurance policy to the amount of the indebt- 
edness. The record discloses that the bank had notice, both actual and constructive, 
of the mortgagor’s covenant to insure for the benefit of the mortgagee prior to its 
acceptance of the assignment. Such assignment was subject to the lumber company’ s 
equitable lien. 

The judgment should be reversed, with directions to enter judgment for the lum- 
ber company, in conformity to the views expressed in this opinion. 


PHCENIX INS. CO. OF HARTFORD, CONN., er at. v. SCHOOL DIST. NO. 
132 OF COMANCHE COUNTY. (No. 14902.) 
(Supreme Court of Oklahoma. June 17, 1924.) 
228 Pacific Reporter 489. 
(Syllabus by the Court.) 

1. APPEAL AND ERROR—EVIDENCE 546—QUALIFICATIONS AS TO 
KNOWLEDGE OR SPECIAL EXPERIENCE REST LARGELY IN DIS- 
CRETION OF TRIAL COURT; TRIAL COURT’S DETERMINATION 
OF QUALIFICATIONS OF WITNESS NOT DISTURBED, EXCEPT FOR 
MANIFEST ERROR OR PREJUDICIAL ABUSE OF DISCRETION. 
Whether or not the qualifications of a witness with respect to knowledge or spe- 

cial experience are sufficiently established is a matter resting largely in the discretion 
of the trial court, whose determination is usually final, and will not be disturbed by 
an appellate court except in extreme cases, where it is manifest that the trial court 
has fallen ino extreme error or has abused its discretion and that prejudice to the 
complaining party has resulted, even though the appellate court might have decided 
differently, if the question had been presented to it in the first instance. 

(For other cases, see Insurance, Dec. Dig. § 971[2].) 

2. INSURANCE—DENIAL BY AGENT OF INSURER OF LIABILITY 
UNDER POLICY AFTER INVESTIGATION HELD WAIVER OF FUR- 
THER PROOF OF LOSS. 

Where, in a suit upon a policy of insuraice against loss by windstorms, etc., it is 
shown that an adjusting agent was sent to investigate a loss, and such adjuster made 
examination of the building, and within the time limited in said policy for making 
proof of loss denied liability under the policy on the ground that the damage was 
caused by means other than those specfied in the policy, further proof of loss there- 
under will be held to have been waived. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

7. INSURANCE—EVIDENCE HELD SUFFICIENT TO GO TO JURY ON 
QUESTION OF VALUE OF INSURED BUILDING. 

In an action on an insurance policy against loss by windstorm, etc., evidence held 
sufficient to go to the jury on the question of the — of the insured building. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from District Court, Comanche County; A. S. Wells, Judge. i 

Action by School District No. 132 of Comanche County against the Phcenix 
Insurance Company of Hartford, Conn., and others. From a judgment for plaintiff, 
defendants appeal. Affirmed. : 

Rittenhouse & Rittenhouse, of Oklahoma City, for plaintiffs in error. 

Stevens & Cline, of Lawton, for defendant in error. f 

Gorpon, J. Action by school district No. 132 of Comanche county, Okl., against 
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Pheenix Insurance Company, of Hartford, Conn., a corporation, the Royal Exchange 
Assurance, a corporation, and National Fire Insurance Company of Hartford, Conn., 
a corporation, on certain tornado, cyclone, and windstorm insurance policies, insuring 
the brick school building of defendant in error against damage from tornado, cyclone, 
and windstorms. There were originally actions against each of the three insurance 
companies, but these actions were consolidated, and upon one trial there was a verdict 
against Phoenix Insurance Company for the sum of $4,000, against the Royal Ex- 
change Assurance for the sum of $4,000, and against the National Fire insurance 
Company of Hartford, Conn., for $3.980. Judgment was entered upon these verdicts, 
motions for new trial and for judgment non obstante were duly filed and overruled, 
and defendants appeal. For convenience, the parties will be designated as in the trial 
court. 

Defendants have made 44 assignments of error, but have reduced these assign- 
ments in their brief, and have argued only the fourth, fifth, sixth, fourteenth and 
fifteenth assignments. The fourth, fifth, and sixth assignments are identical, except 
that they apply separately to the three defendants. The fourth assignment is as 
follows: 

“Fourth. The court erred in overruling motion for new trial filed by the Phcenix 
Insurance Company of Hartford, Conn., to which ruling said company objected, its 
objections were overruled and exceptions allowed.” 

The fourteenth assignment of error is as follows: 

“Fourteenth. The court erred in overruling the demurrers entered by the de- 
fendants and each of them to the evidence of the plaintiff ; the demurrers being based 
upon the grounds that sufficient facts were not proven by the plaintiff to sustain a 
recovery against the defendants or any of them, and in favor of the plaintiff; each 
demurrer was overruled by the court, each defendant objected to the ruling of the 
court, and exceptions were by the court allowed to each defendant on the rulings of 
the court.” 

The fifteenth assignment of error is as follows: 

“Fifteenth. The court erred in overruling the motion made by each of the de- 
fendants for an instructed verdict in favor of the defendants and each of them, to 
which ruling of the court the defendants and each of them objected, and thereupon 
the court allowed to each defendant, exceptions to the ruling.” 

In their brief defendants in error argue these propositions together, and under 
the assignments above set out they take the position, first, that at the close of plain- 
tiff’s testimony there was not sufficient competent evidence to justify a recovery against 
the defendants; second, that at the close of all the evidence on the part of the plaintiff 
and defendants there was not sufficient evidence to justify a recovery against the 
defendants, and that the court should have directed a verdict in favor of the de- 
fendants; and, third, that after the verdict of the jury and the judgment of the court 
thereon the motion for new trial should have been granted, because of the fact that 
there was not sufficient competent evidence to justify the verdict of the jury or a 
judgment thereon. 

In the petition plaintiff sets out the policy sued on, the description of the school 
building, that on or about the 18th day of August, 1922, said school building was by 
windstorm or cyclone so damaged, wrecked, and destroyed as to render said building 
wholly unsafe and unfit for use; that the reasonable value of said building at the time 
of such loss was the sum of $25,000, which was a total loss to the plaintiff, except 
that the salvage from said building was of the value of $2,500. Plaintiff further 
pleads waiver of proof of loss, in that the defendant companies, through their duly 
authorized agents, personally appeared at the site of said building within 60 days 
from the date of such loss and made full and complete investigation of the cause, 
nature, and extent of the damage, and thereupon denied to plaintiff any and all lia- 
bility under the policies of insurance herein sued on. 

Defendants answered with a general denial, but admitted the execution of the 
policies. They denied that the loss and damage to the building was caused by a 
tornado, windstorm, or cyclone, but alleged that such loss was occasioned by reason of 
imperfect construction, age, and natural depreciation, and by reason of great cracks 
running under said building, and the settling of the foundation and the cracking of 
the walls resulting therefrom. Defendants further pleaded in much detail that they 
were discharged from liability under the policies by reason of the failure of the 
plaintiffs to make proof of loss, as provided in said policies. 
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To this answer, reply was filed, making the issues. The evidence on the part of 
the plaintiff discloses that on or about the 18th day of August, 1922, at an hour late 
in the afternoon, a windstorm passed through and over the place where the school 
building was located on the outskirts of the town of Chattanooga, in Comanche 
county, Okla. 

N. M. Nunn, in testifying, describes clouds coming from different directions ; 
that the clouds met and changed and whirled toward where he lived and the school- 
house; that every object began to twist and whirl, and it blew the tops out of small 
trees and blew the limbs 50 yards north of the schoolhouse and back, and left them 
between the schoolhouse and his house; that it ripped the top off his Ford car and 
blew it around the house; that he heard the schoolhouse windows, everything slam- 
ming on the schoolhouse; that his house was about 125 yards from the schoolhouse. 
Record, pages 83 to 86. 

John Murphy lived two blocks southwest of the school. He testified that the 
storm occurred on the 18th day of August, about 7 p. m.; that it raised his house 
and broke a window in his bedroom. Record, page 94, 

D. C, Welch testified that he went to Chattanooga on the Sunday after the 
storm; that the storm had moved a building belonging to him; that it was a wooden 
building, 20 feet wide by 60 feet long, with an iron roof, having in it about 10,000 
pounds of machinery and 300 or 400 bushels of cotton seed; that the building was 
moved 60 or 70 feet from its foundation by the storm. 

Shortly after this storm, different parties went to the schoolhouse, either on their 
own initiative or under employment of the school board, to examine as to the damage 
caused by the storm. There is a general agreement among all the witnesses that 
examinations made, beginning two or three days after the storm and lasting for a 
number of weeks, disclosed that the building was in a dangerous condition and liable 
to fall. Props were placed against the walls to hold them temporarily. It was 
concluded that the building was unsafe for occupancy and it was abadnoned and torn 
aown. The chief controversy arose over the question whether the unsafe condition 
of the building was caused by the storm or by a settling of the foundation of the 
building. Soon after the storm several building contractors of long experience in 
the construction and dismantling of buildings, men who claimed to be familiar with 
the causes whereby such building would crack and become unsafe, were employed 
by both sides to this controversy to examine the building in question. After detailing 
the condition in which they found the building, they were asked their judgment as 
experts as to the cause of its condition. Some of them testified that the condition was 
evidently brought about by a heavy wind, stating further that it must have been 
caused by an earthquake, explosion, or wind. Others, testifying for the defendants, 
said that the cracks and the leaning walls and displacement of portions of the walls 
were caused by the settlement of the foundation. The proof further shows that 
during the month of September, 1922, adjusters for the defendant companies came 
upon the ground, examined the building, talked with the school board, and advised 
the school board that the damages were caused by the settlement of the foundation 
of the building and not by wind, and that there was no liability under the policies. 
Notice of loss was given to the local agent of the defendants within a short time after 
the storm, and the local agent, with the adjusters, made the examination. 

Strenuous contention is made by the defendants that, by reason of the fact that 
none of the windows in the school building were broken, and no shingles were shown 
to have been torn from the roof, it was a physical impossibility that winds could 
have caused the damage. There was evidence that prior to the storm, and in the 
year 1918, a crack was discovered in this building by a plumber who came there to 
do certain repair work. There is evidence that the plumber talked with a member 
of the school board concerning the placing of rods through the walls to strengthen 
them; there is evidence that plastering had fallen from the ceiling of the building, 
but there is also evidence that the conditions were greatly changed immediately after 
the storm, that a large amount of plastering had fallen, and that portions of the 
walls bulged to an extent of two or three inches. In the course of the trial the prin- 
cipal question to which the testimony of plaintiff and defendants was directed was 
whether the building was so injured by the windstorm or cyclone, or whether the 
injuries were occasioned by a gradual settling of the foundation, causing cracks in 
the walls to appear, thus rendering the building unsafe. Upon this question plaintiff 
introduced several persons engaged in the building and contracting business, and 
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one or two persons having qualifications as engineers and claiming to be familiar 
with the construction of such buildings as to the effect of earth and wind disturb- 
ances thereon, and the effect of the settlement of foundations thereunder. Defendants 
introduced witnesses of like character to testify as to the effect of settlements by 
foundations under buildings, and these witnesses, both for plaintiff and defendant, 
having made examinations of the building, testified as to the conditions which they 
found, and testified as to their opinions touching the cause of such conditions. The 
witnesses for the plaintiff, on the one hand, gave evidence that the foundation was 
in good condition, that the settlement of the foundation could not cause the serious 
damage to the upper portion of the building which they found. The witnesses for 
the defendant, on the other hand, testified that the foundation had settled appreciably, 
that it was cracked, and that these improper condiions would cause a general sub- 
sidence and disorder throughout the whole building. 

{1] The first proposition advanced by defendants is that the evidence of these 
witnesses on the part of plaintiff is mere conjecture and should not have been ad- 
mitted by the court. The admission of such testimony of experts or skilled witnesses 
is a matter resting largely in the discretion of the court, and this discretion, when 
exercised by the trial court, will not be disturbed by the appellate court, unless 
manifest injustice has been done. 22 C. J. p. 526, § (b), “Discretion of Court,” is as 
follows: 

“Whether or not the qualification of a witness with respect to knowledge or 
special experience is sufficiently established is a matter resting largely in the discre- 
tion of the trial court, whose determination is usually final, and will not be disturbed 
by an appellate court, except in extreme cases where it is manifest that the trial court 
has fallen into extreme error or has abused its discretion, and that prejudice to the 
complaining party has resulted, even though the appellate court might have decided 
differently, if the question had been presented to it in the first instance.” 

See, also, Remsberg et ux. v. Iola Portland Cement Co., 73 Kan. 66, 84 Pac. 548. 

It is argued that the testimony to the effect that the injury to this building was 
caused by a cyclone or windstorm is beyond the bounds of possibility, because of the 
fact that no windows were broken, no shingles were torn from the roof, and the gut- 
tering loosely attached was not torn off. On the other hand, the record discloses 
that a short distance from this building tops of small trees were torn out, carried 
beyond the building, and brought back again to the same side of the building from 
which they started; that a considerable building, 20 by 60 feet in dimensions, near the 
school building, was moved 60 feet from its foundation; that the building had an 
iron roof and a large amount of machinery and cotton seed within it; and, further, 
that the upper part of the school building in question appeared to be twisted wholly 
out of line, bulged, and wrenched. We are no more able than was the writer of 
defendants’ brief to explain the vagaries of a cyclone, nor do we claim to be versed 
in the lore of such phenomena; but we are convinced that there was a sudden dam- 
aging change in the building about the time of this storm. The testimony of the 
witnesses for plaintiff is not mere conjecture, as claimed in defendants’ brief, but is a 
conclusion reached from a careful examination of the building and the force exerted 
upon it, and the jury had before it this testimony of these experts who had examined 
the building, and it had before it also the uncontroverted fact that the storm oc- 
curred. Defendants on their part introduced testimony of experts, deduced from an 
examination. of the building after the storm, that the damage was caused, not by the 
storm, but by a sinking of the foundation. If it were not conjecture by these experts 
that the sinking of the foundation caused the damage, no more was it conjecture 
on the part of the experts introduced by plaintiff to conclude that the sinking of the 
foundation could not have caused the conditions found. 

Much stress is laid by defendants upon the testimony as to the condition of the 
building prior to the storm. It is claimed that the testimony of the plaintiffs in 
regard to these conditions is wholly negative. To this we cannot agree. A number 
of plaintiff's witnesses were interrogated regarding cracks in the building and in 
the walls. These witnesses testified that they saw no cracks of any importance. A 
man using a room, or going through it regularly day after day, or from time to 
time, is not giving wholly negative testimony when he says there were no cracks, 
because he did not see them. If cracks of importance existed in ordinary walls, a 
man passing in and about the room would see them, and we think the testimony of 
such a witness is vastly different from one whose attention. would not be called to 
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the existence of such a thing, and who would have no opportunity to discover the 
same. We therefore feel that, upon the proposition of the case as to whether the 
building was rendered uninhabitable by reason of the storm or whether by reason 
of imperfect construction and a sinking of the foundation, the verdict of the jury 
is reasonably sustained’ by competent evidence. 

[2] Second. We pass to the second question raised, which is the failure of the 
plaintiff to make its proof of loss in accordance with the terms in the policies, or 
make proper proof of waiver. Waiver is pleaded in this case by the plaintiff, and 
the proof is substantially that notice of loss was given, within a short time after the 
storm, to the local agent of the defendant; that within 60 days from the occurrence 
of the storm the adjusters appeared and made an examination of the building; that 
when they had completed this investigation something was said by some one of the 
school board regarding the giving of a check for the amount of the loss. W. E. 
Brogen, a member of the school board, testified as follows: 

“By the Court: Relate the conversation. A. Well, we were talking, and Cline and 
Lilly were present, and we told them we would like to begin tearing the building 
down as soon as possible, and Mr. Lilly spoke up and said it didn’t make any differ- 
ence to them; they had no interest in it; they didn’t think they had any loss. 

“Q. Did he have any other conversation of like import there, that day or any 
other day? A. They were there at a later date and Mr. Lilly, I believe, did most 
of the talking. They were both present, and they claimed they didn’t figure they 
had any loss. 


“Q. Why? A. He said it wasn’t wind damage, but was done by foundation 
settlement.” 

In the testimony of O. M. Murray (page 78-81, Record) we find further: 

“We went over the building, part of the time together, and part of the time in 
one’s and two’s. I was with Mr. Lilly most of the time, * * * and when we wound 
up, after going through the building, we were all out on the southwest side of the 
building. Mr. Lilly said, ‘You have no claim against us.’ Mr. Lilly was the one 
doing the talking at that place.” 

It is so clear that the conversation by these adjusters amounted to a waiver of 
proof of loss, that we need do nothing further than cite the authorities upon the 
proposition. Springfield Fire & Marine Insurance Co. v. Booher (No. 12951, Okl. 
Sup.) (not yet officially reported) ; State Mutual Insurance Co. v. Green, 62 Okl. 
214, 166 Pac. 105, L. R. A. 1917 F, 663; Oklahoma Fire Insurance Co. v. Wagtster, 
38 Okl. 291, 132 Pac. 1071; Hartford Fire Insurance Co. v. Sullivan et al. (Okl. Sup.) 
179 Pac. 24; Springfield Fire & Marine Insurance Co. v. Donohue, 87 Okl. 78, 209 
Pac. 442. This examination was made, and this conversation had with the adjusters, 
early in the month of September, 1922, and clearly within the 60-day period after the 
storm in question. We therefore are of opinion that the waiver was properly sus- 
tained by the proof. 

Argument is made by the defendants, in which it is attempted to be shown that 
the loss occurred prior to the date above mentioned. It is claimed that, while it was 
shown that there was some wind on the 18th day of August, it was not sufficient to 
blow out any windows, and therefore could not be presumed to break a 13-inch wall; 
that therefore it must have been tha the storm occurred during the spring, when there 
were some window lights broken out of the school building, and for which payment 
was made by one of the defendant companies. In our judgment, the testimony too 
strongly supports the theory that the storm occurred on the 18th day of August to 
allow us to indulge the presumption suggested by defendants’ brief. 

Third. The third question argued by defendants touches the sufficiency of plain- 
tiff’s evidence as to the value of the school building involved here. The evidence on 
this branch of the case is meager, and is not calculated to give to this court full 
assurance that the value of the building was thoroughly established. It would seem 
that a building of such prominence, in such a community, must have been well known 
to many inhabitants, who were competent to give evidence as to its value. The 
fixing of this value is done by one witness only. W. E. Brogan, a banker living in 
the town, and a former member of the school board, was questioned as to this value 
but, upon objection being made to his qualifications he was not permitted to testify. We 
see no reason, under the circumstances, why this witness, because of his acquaintance 


with the building, should not have been qualified by proper question, but this matter 
is not before us. 
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The sole witness upon the question of value is G. S. Glenn. This witness was 
a building contractor with about 20 years’ experience, engaged in the erection of 
various kinds of buildings, including brick and stone buildings, and in the erection 
‘ of public buildings as well. He had been both architect and builder. Record, pp. 
100-163. He had made an examination of this building during the fall of the year 
1922, and some little time after the storm of August 18th. He had been through the 
basemen and the first and second floors, making his examination in an effort to 
determine the cause of the damage to the building. He says he is able, from his 
observations, to give the value of the building in a general way. Prior to the storm 
on August 18th he had seen the building at a distance as he would pass through the 
town. He estimated the building worth around $20,000, and the salvage worth 
somewhere around $3,000. His estimate of the value of the building before the 
storm was fixed as of August 15th. Defendants did not see fit to introduce any evi- 
dence as to value. This testimony must be considered from two angles. 

[3, 4] First, upon the defendants’ demurrer to plaintiff’s evidence and their 
motion for new trial on the ground of lack of sufficient evidence. Upon this first 
proposition we have little doubt. Guided by the well-settled rules of this court that 
upon such demurrer to the evidence, or motion for an instructed verdict, “every fact 
which the testimony expressly or by reasonable inference tends to prove” is admitted, 
and further that “the evidence is sufficient to sustain a judgment, if there is any evi- 
dence whatever reasonably tending to prove either directly or immediately, or by 
permissible inference, the essential facts,” we are not justified in disturbing the 
judgment. Midland Valley R. Co. v. Larson, 41 Okl. 360, 138 Pac. 173; Hughes v. 
Senter, 88 Okl. 191, 212 Pac. 311; Anthony v. Bliss, 39 Okl. 237, 134 Pac. 1122; 
M. O. & G. Ry. Co. v. Smith, 55 Okl. 12, 155 Pac. 233. 

[5, 6] Second, it is contende! by defendants that this evidence is inadmissible, 
by reason of the fact that the witness had made no examination of the building prior 
t. the storm of August 18th. It is said that such testimony must be based on actual 
knowledge of the condition of the building at the time to which the evidence relates, 
that there is evidence by a plumber that in the year 1918 a crack existed in the walls of 
the building, and that its existence could not have been taken into consideration by the 
witness on account of his lack of knowledge thereof. As we have said heretofore, 
the admission of such opinion evidence is largely with the discretion of the trial 
court, and the ruling of such court will not be disturbed here, unless manifest injustice 
has been done. In Springfield Fire & Marine Insurance Co. v. Griffin, 64 Okl. 131, 
this court, on page 136 of the opinion (166 Pac. 431), holds that, in order to reverse 
upon this ground, abuse of discretion must be shown. See, also, A., T. & S. F. Ry. 
Co. v. Baker, 37 Okl. 48, 130 Pac. 577; Chateaugay Ore & Iron Co. v. Blake, 144 
U. S. 476, 12 Sup. Ct. 731, 36 L. Ed. 510. 

In the case of Fire Association of Philadelphia v. Farmers’ Gin Co., 39 Okl. 
162, 134 Pac. 443, the question was similar to the one here. On pages 165, 166 of the 
opinion (134 Pac. 444) this court said: 

“We have no doubt but that the correct rule in determining the value of live 
stock and other personal property, where values are unstable and fluctuate daily, 
a witness must show that he is familiar with the current price in the market where 
the property is offered for sale, and this is the rule enunciated by the authorities 
sited, but with the class of property, covered by the insurance policy, in the case 
at bar the rule is, and should be, different. In this case the cotton gin, both building 
and machinery, partakes of the nature of real estate, and these witnesses were familiar 
with the same, and are therefore competent to testify; the value of their testimony 
is, of course, at all times a question for the jury, but its competency is for the trial 
court, and while the court, in the exercise of a sound judicial discretion, might have 
rejected it without error, yet, having admitted it, we shall not hold that there was 
an abuse of discretion in so doing.” 

On page 166 of the opinion (134 Pac. 444) we find the following: 

“Values of property, such as that involved in this case, are not always easy to 
prove; it may be and frequently is, in the locality where it is situated, of no ‘market 
value,’ and yet have in fact a true cash value. If it had no such thing as a ‘market 
value,’ as that term is ordinarily used and accepted, and especially as used in the cases 
cited by defendant in its brief, it would follow that proof of value, such as demanded 
by the test insisted on, would be little short of impossible. To be sure, the plaintiff 
was bound to furnish the best class of proof of which the case was susceptible; but 
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how are we to say, in the absence of a showing to the contrary, that this rule was 
not followed?” 

Continuing, the opinion reads: 

“In 2 Lewis Eminent Domain (3d Ed.) § 656, it is said: ‘This is a question the 
determination of which is left mostly to the trial judge. * * * It is not necessary that 
the witnesses should have been engaged in the real estate business. Intelligent men 
who have resided a long time in the place, and who are acquainted with the land 
in question, and say they know its value, are competent, although they are merchants 
or farmers, and have never bought or sold land in the place. * * * The value of such 
opinions depends upon the intelligence of the witness and the knowledge and experi- 
ence which he possesses in such matters, and is in all cases a question for the jury.’ 
While in Jones v. Erie & W. V. R. Co., 151 Pa. 30, 25 Atl. 134, 17 L. R. A. 758, 31 
Am. St. Rep. 722, it is said: ‘The value of a house or a piece of ground is a sub- 
ject upon which all persons familiar with the property who have formed an opinion 
are competent to speak. The value of their opinions will depend on the extent of their 
familiarity with the surrounding property and the prices asked and paid for it; but 
this is for the jury to determine.’ In Cooley’s brief on Insurance, vol. 4, p. 3081, is 
found the following rule, which we think applicable to this case; i. e., ‘if the prop- 
erty destroyed is a building, the measure of damages is not the market value of 
the building at the time of the loss, nor what some one would have paid for the 
building, but the actual value of the property at the time of the loss.” 

See, also The Law of Insurance, Joyce (2d Ed.) vol. 5, p. 6166. 

[7] After careful examination of this question we are of opinion that the testi- 
mony in question was sufficient to go to the jury, and was of such weight that we 
would not be justified under the rule in overturning the verdict of the jury or the 
judgment of the court thereon. Holding this view, it follows more strongly that 
the evidence is good against the demurrer to the evidence and the motion for a directed 
verdict. We have not failed to consider seriously the suggested proposition that 
the testimony as to the crack in the building, which was unknown to the witnesses, 
should have had greater weight with the trial court in determining the admissibility 
cf this evidence, but we have considered, also, that this matter was before the 
trial court in making up its determination, and that the testimony of the plumber 
was before the court and the jury. We have considered, further, that many months 
after this crack was said to have been discovered by the plumber new insurance was 
issued by these defendants upon said building, to the amount of $12,000. 

We therefore conclude that the trial court did not err in overruling defendants’ 
demurrer to the evidence, nor their motion for a directed verdict, nor their motion 
for a new trial, and that there was no error in the admission of the testimony, as 
complained of by the defendants. Holding as we do that the testimony was sufficient 
to sustain the verdict of the jury, we are of opinion that the judgment of the 
trial court should be affirmed, and it is so ordered. 

Johnson, C. J., and Harrison, Nicholson, Branson, Lydick, and Warren, JJ., 
concur. 


AMERICAN INS. CO. v. DAMASCUS LUMBER CO., Inc. 
(Supreme Court of Appeals of Virgina. Sept. 18, 1924.) 
124 Southeastern Reporter 269. 
1. INSURANCE—AVERAGE CLAUSE INAPPLICABLE, WHERE THE 

POLICY COVERS ONLY ONE BUILDING. 

The average clause, apportioning insurance among several locations in propor- 
tion that value of the property in each location bears to the value of the property 
contained in all, is inapplicable where the policy covers only one building. 

(For other cases, see Insurance, Dec. Dig. § 495[1].) 

2. INSURANCE—CONTRACT CONSTRUED IN INSURED’S FAVOR. 

Contracts of insurance must be liberally construed in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

. INSURANCE—CONDUCT OF PARTIES AND SURROUNDING CIR- 
CUMSTANCES HELD TO JUSTIFY JURY FINDING THAT POLICY 
a SAW AND PLANING MILL AS ONE, NOT TWO, BUILD- 
In action for partial loss of saw and planing mill, connected and operated to- 

gether, on policy containing average clause, surrounding circumstances and conduct 
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of the parties held to justify jury finding that it was intended to insure the two mills 
as one instead of two buildings. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

Error to Circuit Court, Washington County. 

Action by the Damascus Lumber Company, Incorporated, against the American 
Insurance Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

George Bryan, of Richmond, and Pennington, Price & Jones, of Bristol, for 
plaintiff in error. 

Hutton & Hutton and L. P. Summers, all of Abingdon, for defendant in error. 

West, J. This is an action on a fire insurance policy for $10,000. There was a 
verdict and judgment for the plaintiff for $2,537.63, and the defendant obtained this 
writ of error. 

The parties will be referred to with respect to their positions in the trial court. 

The plaintiff claimed on this policy only $9,767.40 of principal, of which $7,732.38 
was paid into court, and the verdict was for the difference of $2,035.02, principal, 
and $502.61, interest to December 6, 1922. 

The policy provided as follows: 

“This policy for a total liability of $10,000.00 covers a pro rata share of each 
of the following items: 

“$9,000 on frame, metal roof building, including foundations, adjoining and or 
communicating additions, permanent fixtures and apparatus for lighting, millwright 
work, tramways within 100 feet of the building, and all other permanent fixtures 
and improvements as a part of the building occupied and used for saw and planing 
and dry kiln purposes.’ (Italics supplied.) 

“$14,000 on carriages, saws, cutters and all other machines, machinery, connec- 
tions, appliances and devices of every kind and description not insured under items 
Nos. 1 and 3. . 

“$1,200 on trucks, tools, spare parts and mill supplies of every kind and descrip- 
tion, not insured under item No. 2. 

“$800 on cement and brick, metal roof building, including foundations, adjoining 
and communicating additions and all other permanent fixtures and improvements as 
a part of the building, occupied as boiler and engine room. 

“$5,000 on boilers, engines, settings, stacks, piping, connections, and all other 
machinery, engines, supplies and devices, while contained in the above-described 
building. 

“All the above-described property situated at Damascus, Virginia. 

“Average Clause. 

“Tt is understood and agreed that the amount insured by this policy shall attach 
in each of the above-named premises in that proportion of the amount hereby insured 
that the value of the property covered by this policy, contained in each of said places, 
shall bear to the value of such property contained in all of the above-named premises.” 

The plaintiff held two other policies in the same form in two other companies 
for the sum of $10,000 each; its total insurance being $30,000. 

The saw mill and planing mill were connected by a structure 80 feet long, which 
contained the chain conveyor. The floor of this structure, on which the chain 
conveyor was located, connected the floor of the saw mill department with the floor 
of the planing mill department; all three floors being on the same level. The saws 
and planer were connected with the same line shaft, and the roof which covered 
the conveyor connected with the roofs of the saw mill and planing mill, though this 
roof did not extend the entire length of the conveyor. 

The saw mill department of the saw and planing mill building was partially 
destroyed by fire. The planing mill department and the dry kiln were not burned, 
but the total loss of the Damascus Lumber Company exceeded $83,000. 

It is agreed that the dry kiln, which was located more than 80 feet from the 
saw mill, was a separate building; but the plaintiff contends that the.saw mill 
and the planing mill were one building, while the defendant asserts that they con- 
stituted two buildings. 

[1] The average clause has no application, and is never used where the policy 
covers only one building. It is always’ used where the assured desires a blanket 
policy covering two or more buildings. Under such circumstances this clause is 
manifestly just to both the insurer and the insured. Without it the owner of four 
buildings, worth $10,000 each, could secure a blanket policy on them and collect 
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$10,000 upon the burning of either building. In other words, the insurer would 
be carrying the risk on $40,000 worth of property for a premium on a $10,000 policy. 
The average clause simply apportions the insurance among the several locations, 
so that it will attach at each location in that proportion of the total amount of insur- 
ance that the value of the property covered by the policy, contained in each location, 
shall bear to the value of the property contained in all of the locations. 

It follows that under the average clause, where the property is burned at only 
one location, the amount of the liability of the insurer will depend largely upon 
the number of different buildings, or locations, covered by the policy. 

It is not controverted that, under the average clause, there should be deducted 
from each policy the proportionate amount of insurance on the building or build- 
ings which were not burned. 

On the theory that the saw mill and planing mill were two buildings, the defend- 
ant admitted liability to the extent of $7,732.38, but refused to pay the $2,035.02, 
which was the balance due, if the saw and planing mill were one building. 

It was agreed at the bar of this court that the only question for decision is 
whether, under the average clause the policy covered two buildings or three build- 
ings; that, if only two, the judgment should be affirmed; if three, the judgment should 
be reversed. 

Were the jury warranted in finding that the saw and planing mill were one 
building, and that the policy covered only two buildings? 

[2] Contracts of insurance are to be liberally construed in favor of. the insured. 
North British, etc., Co. v. Robinett & Green, 112 Va. 754, 72 S. E. 668; Day v. Home 
Ins. Co., 177 Ala. 600, 58 South. 549, 40 L. R. A. (N. S.) 652. 

[3, 4] It is the duty of the court to construe all written agreements relied on 
to:-make a contract. But, where ambiguous words in a contract are to be con- 
strued in the light of extrinsic evidence, or the surrounding circumstances, the mean- 
ing of such words becomes a question of fact for the jury, and the court’s con- 
struction is based upon the meaning of the words as ascertained by the jury. Clark 
on Contracts (3d Ed.) §218; Smith on Contracts, side page 464. 

[5] The contract sued on reads in part: 

“$9,000 on frame metal roof building, including foundation, etc., *.* * occupied 
and used for saw and planing and dry kiln purposes.’ (Italics supplied.) 

This language standing alone, unexplained by the surrounding circumstances, 
would certainly seem to indicate that the business of sawing, planing, and kiln-dry- 
ing lumber was all conducted in one building. But it appears from the evidence that 
the dry kiln is an independent building situate detached 90 feet from the planing 
mill. The uncontroverted evidence further is that the building in which the sawing 
is done is connected with the building where the planing is done by a partially inclosed 
platform, on which is located a chain conveyor which carries the lumber from the 
saw to the planer; that all the power for the saws and planers came from two large 
engines in the boiler house attached to the saw mill; that belts and line shafting 
connected the saw mill, through the structure for the chain conveyor, with the 
planing mill; that the roof of the structure for the chain conveyor was connected 
with the roof of the saw mill and the roof of the planing mill; that the Virginia 
Inspection and Rating Bureau issued a rate slip fixing the rate on plaintiff’s “saw and 
planing mill” at $5.65, with a deduction of 25 cents, if boilers and engines are specifi- 
cally insured; that for three years fifteen insurance companies carried insurance on 
the saw and planing mill as one building, the policies being written without the 
average clause; and that when the dry kiln was later erected the policies were in- 
dorsed so as to cover it, and the average clause was then attached to them. 

In addition, three witnesses with large experience in the construction and oper- 
ation of saw and planing ‘mills testified that the saw mill and planing mill in question 
were one building, while one or more witnesses for the defendant testified they were 
two buildings. 

When the contract is read in the light of all the surrounding circumstances, and 
the conduct of the parties, it seems reasonably certain that they intended the saw and 
planing mill to be insured as one building. 

Besides, the jury and the trial judge viewed the premises, and had an opportunity 
to test the evidence by the physical facts. 

Upon a fair and impartial hearing the jury, after being properly instructed, has 
decided that the policy covered only two buildings, and the judge who heard the 
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witnesses testify and viewed the premises has entered judgment thereon, and we 
find no reason to disturb it. 

Affirmed. 

Campbell, J., absent. 


UNION INS. CO. OF CANTON v. DAMASCUS LUMBER CO., Inc. 
(Court of Appeals of Virginia. Sept. 18, 1924.) 

Error to Circuit Court, Washington County. 

George Bryan, of Richmond, and Pennington, Price & Jones, of Bristol, for 
plaintiff in error. 

Hutton & Hutton and L. P. Summers, all of Abington, for defendant in error. 

West, J. This is a writ of error to a judgment for $2,537.63, with interest 
from December 6, 1922, till paid, rendered in an action on a fire insurance policy. 

The pleadings, orders of court, errors assigned, and evidence in this case are 
identical with those in American Insurance Co. v. Damascus Lumber Co., Inc. ( Va.) 
124 S. E. 269, in which an opinion was handed down to-day. 

For the reasons stated in the opinion in that case, the judgment in the instant 
case will be affirmed. 

Affirmed. 

Campbell, J., absent. 


COMMONWEALTH INS. CO. OF NEW YORK v. DAMASCUS LUMBER 
CO., Inc. 
(Court of Appeals of Virginia. Sept. 18, 1924.) 

Error to Circuit Court, Washington County. 

George Bryan, of Richmond, and Pennington, Price & Jones, of Bristol, for 
plaintiff in error. 

Hutton & Hutton and L. P. Summers, all of Abington, for defendant in error. 

West, J. This is a writ of error to a judgment for $2,537.63, with interest from 
December 6, 1922, till paid, rendered in an action on a fire insurance policy. 

The evidence and the questions involved in this case are in all respects the same 
as the evidence and questions involved in American Insurance Co. v. Damascus 
Lumber Co., Inc., 124 S. E. 269, in which an opinion was handed down to-day. 

For the reasons stated in the opinion in that case, the judgment in the instant 
case will be affirmed. 

Affirmed. 

Campbell, J., absent. 
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ACCIDENT 

POOLE v. IMPERIAL MUT. LIFE & HEALTH INS. CO. (No. 362.) 
(Supreme Court of North Carolina. Oct. 29, 1924.) 
125 Southeastern Reporter 8. 

1. INSURANCE—AMBIGUITY IN POLICY RESOLVED IN FAVOR OF 
INSURED. 

Ambiguity in policies of insurance is resolved in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3]. 

2. INSURANCE—“SICKNESS” OR “DISEASE” DOES NOT EXTEND TO 
OR INCLUDE ACCIDENTAL INJURIES. 

It is generally understood that term “sickness and disease” does not extend to 
or include accidental injuries. 

(For other cases, see Insurance, Dec. Dig. § 462.) 

3. INSURANCE—QUESTIONS WHETHER INSURED’S ACCIDENTAL IN- 
JURY WHILE RIDING FREIGHT TRAIN PREVENTED RECOVERY 
UNDER POLICY HELD FOR JURY; EFFECT OF PROVISION 
AGAINST SICKNESS, DUE TO VIOLATION OF LAW, STATED. 
Where accident policy provided that no benefits would be paid for sickness 

due to violation of law, question whether insured, injured while alighting from 
freight train on which he rode in violation of C. S. § 3508, could recover was for 
jury, right to recover not being affected unless he knowingly or willfully engaged 
in act of kind, or under circumstance rendering his injury so probable as to remove 
it from class of accidental injuries. 

(For other cases, see Insurance, Dec. Dig. §§ 462, 668[11].) 

Appeal from Superior Court, Forsyth County; McElroy, Judge. 

Action by Willie Poole against the Imperial Mutual Life & Health Insurance 
Company. Judgment for defendant, and plaintiff appeals. Reversed. 

John D. Slawter and Raymond G. Parker, both of Winston-Salem, for appellant. 

John C. Wallace and Richmond Rucker, both of Winston-Salem, for appellee. 

Hoxe, C. J. The evidence on part of plaintiff tended to show that he held a 
policy in defendant company which guaranteed to plaintiff the payment of specified 
weekly sick and accident benefits, the payment guaranteed in case of accidental loss 
of foot being $125. That while said policy was alive and in force, all premiums 
having been fully paid, plaintiff, on April 30, 1922, in endeavoring to alight from a 
railroad train, fell and was struck by the train and his leg broken so that same 
had to be amputated. 

There was also evidence from plaintiff himself permitting the inference that 
at the time of the injury he was or had been on a railroad freight train without 
permission of the conductor or other and “with the intention of being transported free 
and without paying the usual fare,” contrary to the provisions of Consolidated 
Statutes, c. 67, § 3508, constituting such act a misdemeanor. 

It appeared also that the policy sued on and introduced in evidence by plaintiff 
contained, among others, stipulation as follows: 

“No benefits will be paid for any disease contracted before the date of this 
policy, nor for sickness due to immorality or violation of law, and if the company 
has evidence that the insured is presenting a claim void under this provision, or is 
feigning sickness, or disability, it reserves the right to refund the amount of premiums 
paid, less benefits drawn, if any, and take up and cancel policy and be discharged from 
further liability hereunder.” 

[1, 2] Defendant resists recovery and contends that the judgment of non-suit 
should be upheld: First, by reason of the express stipulation of Clause F of the 
policy, exempting company from payment of benefits “for any disease contracted 
before the date of the policy or for sickness due to immorality or violation of law.” 
Second, because it appears that plaintiff at the time was engaged in an unlawful act 
contributory to the injury. But in our opinion neither position can be maintained. 
Even if there were ambiguity in the clause of the policy relied upon permitting con- 
struction, it is the accepted principle in such cases that the question should be resolved 
in favor of the insured. Parker v. Insurance Co., 125 S. E. 6 at present term; 
Allgood v. Insurance Co., 186 N. C. 415, 119 S. E. 561, 30 A. L. R. 652; Rayburn v. 
Casualty Co., 138 N. C. 379, 50 S. E. 762, 107 Am. St. Rep 548; Kendrick v. Insur- 
ance Co., 124 N. C. 315, 32 S. E. 728, 70 Am. St. Rep. 592. And furthermore, it is 
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very generally understood that the term sickness or disease does not extend to or 
include accidental injuries. 1 Cyc. pp. 248-262, etc. 

[3] On the second position, the judgment of non-suit is erroneous, first, because 
it does not appear as a conclusion of law that plaintiff was guilty of the crime 
imputed to him, and in any event the question should be submitted to the jury. 
Ferrel v. Railroad, 172 N. C. 682, 90 S. E. 893, L. R. A. 1917B, 1291. Second, even if 
the unlawfulness of plaintiff's conduct at the time be established by the evidence, or 
conceded, the policy in case of accidental injuries containing no exception in refer- 
ence to it, and the contract of insurance being supported by a separate and independent 
consideration, to wit, the payment of the premiums charged, the right of recovery, 
in our opinion, should not be affected by any unlawful conduct of plaintiff, unless it 
be so reckless or under such circumstance as to remove the injury from the class 
of accidents and so withdraw same from the effects of the policy. Fireman’s Fund 
Ins. Co. v. Haley, 129 Miss. 525, 92 So. 635, reported also in 23 A. L. R. 1470; 
Insurance Co. v. Bennett, 90 Tenn. 256, 16 S. W. 723, 25 Am. St. Rep. 685; Lovelace 
v. Travelers’ Protective Association, 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 
47 Am. St. Rep. 638; Phalen v. Clark, 19 Conn. 421, 50 Am. Dec. 253; 9 Cyc. p. 556; 
I Corpus Juris, p. 960. 

A case to some extent in illustration of the position occurs in our own reports 
in Clay v. Insurance Co., 174 N. C. 642, 94 S. E. 289, L. R. A. 1918B, 508. And 
applying the principles approved in these authorities, we are of opinion that the 
judgment of non-suit should be set aside and the cause submitted to the jury on the 
question of whether plaintiff, at the time of the injury, was knowingly and willfully 
engaged in an act of a kind and under circumstances to render his injury so altogether 
probable as to remove same from the class of accidental injuries contemplated and 
provided for in his policy of insurance. 

Reversed. 


NAILL vy. ORDER OF UNITED COMMERCIAL TRAVELERS OF 
AMERICA. (No. 13549.) 
(Supreme Court of Oklahoma. Oct. 7, 1924.) 
229 Pacific Reporter 833. 
(Syllabus by the Court.) 

1. APPEAL AND ERROR—APPELLEE MAY SUSTAIN JUDGMENT BY 
SHOWING ERROR. 

Where defendant files his motion to quash and set aside summons and service 
thereof, which motion is by the court overruled, and defendant saves an exception, 
and judgment is afterwards awarded defendant, from which judgment plaintiff 
appeals, and defendant files no cross-petition in error, he may notwithstanding attack 
erroneous rulings, in order to sustain the judgment; the general rule being that the 
party not appealing will not be heard to urge for review errors committed against 
him in the trial court, in order to modify in any manner a judgment in his favor, 
but on appeal may attack erroneous rulings of the trial court in order to sustain 
his judgment. 

(For other cases, see Appeal and Error, Dec. Dig. § 878[4].) 

2. INSURANCE—FOREIGN ACCIDENT INSURANCE ASSOCIATION 
HELD “DOING BUSINESS WITHIN STATE”; WHEN FOREIGN AC- 
CIDENT INSURANCE ASSOCIATION DOING BUSINESS WITHIN 
STATE DOES NOT DESIGNATE AGENT, SERVICE ON SECRETARY 
OF STATE SUFFICIENT. 

Where an association incorporates under the laws of another state, and one of 
its objects is “to establish funds to indemnify its members for disability or death 
resulting from accidental means, establishes branches or councils in this state, and 
such subordinate councils pass upon the physical, as well as the mental and moral, 
eligibility of all applicants for membership, initiates. new members, receives from 
them the initiation fee,” forwards 50 per centum thereof to the home office in another 
state, and retains 50 per centum for tne subordinate council, such association is “doing 
business in this state,” within the purview of section 5436, Comp. St. Okl. 1921, and 
where such foreign corporation has not designated an agent in this state upon whom 
summons or other process may be served, so as to authorize personal judgment, 
service upon the secretary of state is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 814.) 
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3. INSURANCE—FOREIGN FRATERNAL ASSOCIATIONS, FAILING TO 
MAKE ANNUAL REPORTS OR DESIGNATE COMMISSIONER AS 
PERSON ON WHOM PROCESS MAY BE SERVED, HELD NOT EX- 
EMPT FROM GENERAL INSURANCE LAWS. 

Section 6774, Comp. St. Okl. 1921, regulating and describing fraternal beneficial 
associations, contains the following clauses: “Such (fraternal beneficial) associa- 
tions shall be governed by this article (article 3, c. 38, R. L. O. 1910), and shall be 
exempt from the provisions of the insurance laws of this state, except as provided 
in this article, and no law shall apply to them unless they be expressly designated 
therein.” H. eld, the exemption does not apply to a foreign corporation doing business 
in this state that fails to comply with section 6775, C. O. St. 1921, requiring such 
association to submit annual reports to the insurance commissioner, and designating 
the insurance commissioner as the person upon whom process may be served. 

(For other cases, see Insurance, Dec. Dig. § 814.) 

4. INSURANCE—EVIDENCE OF OTHER MURDERS AND CONDUCT OF 
ate Te OF TOWN ADMISSIBLE TO SHOW PURPOSE OF 

ILLING. 

Where action is brought on an insurance policy, containing the exception “that 
benefits for disability or death should not by the terms of said contract cover or 
extend to murder or to injuries (fatal or otherwise) intentionally inflicted by others 
(except when such injuries are inflicted for the sole purpose of burglary or rob- 
bery, * * * the intent to commit burglary or robbery to be established by the claimant), 
and evidence discloses the insured was shot and killed on a dark, stormy night within 
six blocks of the business district of a town,” it is competent to prove numerous 
burglaries and robberies had occurred just prior to the killing of deceased, and that 
mhabitants of said town were so terrorized, prior to and up until the time of the 
killing of the assured that the inhabitants walked in the center of the roadway 
when traveling after dark, to avoid footpads or high-jackers, as a circumstance tend- 
ing to supply motive, where the perpetrator of the crime is unknown and deceased was 
of a quiet disposition, and without known enemies. 

For other cases, see Insurance, Dec. Dig. § 818[4].) 

5. INSURANCE—MOTIVE, WHERE NONE SHOWN FOR KILLING OF 
ASSURED BY DIRECT EVIDENCE, MAY BE SHOWN BY CIRCUM- 
STANTIAL EVIDENCE. 

Where no known motive is disclosed for the killing of the assured by direct 
evidence as to motive, circumstantial evidence may be introduced tending to supply 
motive, and the jury are the judges of the facts and circumstances, and it was error 
for the court to sustain a demurrer to the plaintiff’s evidence and enter judgment 
for the defendant. 

For other cases, see Insurance, Dec. Dig. § 818[4].) 

(Additional Syllabus by Editorial Staff.) 

6. INSURANCE—“UNIFORM” AND “MUTUAL” INTERESTS OF MEM- 
BERS DEFINED. 

As used in Const. Art. 19, § 3, directing the state to make provision for fraternal 
insurance orders, in which the interests of the members shall be uniform and mutual, 
“mutual” denotes common interest, and “uniform” indicates sameness, conforming to 
one pattern. 

(For other cases, see Insurance, Dec. Dig. § 689.) 

Commissioners’ Opinion, Division No. 

Appeal from District Court, Grady County ; Will Linn, Judge. 

Action by Katherine L. Naill against the Order of United Commercial Travelers 
of America. From a judgment for defendants, plaintiff appeals. Reversed, with 
instructions. 

M. D. Libby, of El Reno, for plaintiff in error. 

__ Keaton, Wells & Johnston, of Oklahoma City, and John A. Millener, of Columbus, 

Ohio, and Bond, Melton & Melton, of Chickasha, for defendants in error. 

_Rutu, C. This action was filed in the District Court of Grady County by 
plaintiff in error, wherein she sought to recover judgment against the defendant upon 
a policy of insurance issued by defendant, and for convenience the parties will be 
designated as they appeared in the court below. 

The plaintiff alleges in her petition that she was the wife of the assured and 
beneficiary named in an insurance policy issued by the defendant corporation; and—- 
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“That in and by the terms of the said contract the said defendant insured the 
said James H. Naill against disability or death resulting from bodily injury effected 
through external, violent, and accidental means alone and independent for all other 
causes, except that benefits for disability or death should not by the terms of said 
contract cover or extend to injuries (fatal or otherwise) intentionally inflicted by 
other (except where such injuries are inflicted for sole purpose of burglary or rob- 
bery), * * * the intent to commit burglary or robbery to be established by the 
claimant.” 

“That on the 4th day of March, 1915, and while the said contract was still in 
force, the said James H. Naill departed this life.” 

“That his death resulted from bodily injury effected through external, violent, 
and accidental means alone and independent of all other causes, that is to say, from 
a gunshot wound in the head from which he instantly died, which fatal injury was 
inflicted upon him (the said James H. Naill) by some other person who is unknown 
to this plaintiff, and who has never been apprehended on criminal process, and was 
so inflicted by such other person for the sole purpose of burglary or robbery, and 
was not the result of misconduct or provocation by the said James H. Naill, and 
was by him unforeseen and unintentional.” 

Plaintiff further alleges proper notice of death was filed, and her claim “dis- 
allowed,” because said death resulted from murder, and prays judgment. 

Defendant filed its “motion to quash summons as to defendant,” for that it is 
a non-resident company, and is a citizen of the city of Columbus, Ohio, and is not 
doing business within the State of Oklahoma, and has no agent for service therein, 
nor is any one in the State of Oklahoma authorized to accept service of summons 
for said defendant.” Thereafter the court heard the said motion, finding, “no aff- 
davits or other evidence being offered in support of said motion, that the same 
should be overruled,” and it was so ordered. 

Defendant thereupon filed a general demurrer; the record being silent as to 
what disposition was made of the demurrer. The defendant files its answer, wherein 
it again pleads lack of jurisdiction for want of legal service of summons admits 
its corporate identity, the issuance of the policy, etc., and, for defense, says the 
claim was disallowed, “for the reason that said death resulted from murder and 
from injuries by others intentionally inflicted; and that said death was not inflicted 
for the sole purpose of burglary or robbery; and for the reason that said death 
resulted from causes excepted in the provision of said policy, and the payments 
provided for in said policy were not payable to plaintiff, under the provisions and 
terms of said contract”; and further pleads the statute of limitations. 

After reply filed, a jury was duly impaneled and sworn, testimony introduced, 
and plaintiff rested, whereupon the defendant filed its demurrer in the following words: 

“The defendant at this time, not waiving its plea to the jurisdiction of this 
court, but especially insisting in the same, files its demurrer to the evidence offered 
cn behalf of the plaintiff, and for such demurrer says that the evidence offered by 
plaintiff, if true, is wholly insufficient in law to entitle the plaintiff to recover in this 
action upon the contract herein sued upon.” 

The court sustained the demurrer upon the ground that “plaintiff had alleged 
the injuries were intentionally inflicted, for the sole purpose of burglary or robbery,” 
and discharged the jury and rendered judgment for the defendant. Plaintiff excepted, 
fled her motion for a new trial, which was by the court overruled, and this cause 
is brought here regularly for review upon appeal, upon petition in error and case-made. 

Plaintiff, in her petition in error, assigned but three specifications of error as fol- 
lows, to wit: 

“First—In overruling the motion of plaintiff for a new trial. 

“Second—In excluding certain evidence offered by plaintiff and sustaining objec- 
tions thereto by defendant. 

“Third—In sustaining defendant’s demurrer to the evidence, withdrawing the 
case from the jury, and in giving judgment in favor of the defendant and against 
the plaintiff for costs.” 

Defendant having duly filed his motion to quash the summons, for the reasons 
hereinbefore set forth, it will be necessary to consider this question before reviewing 
the assignments of error urged by the plaintiff. 

[1] Plaintiff insists that, as the defendant answered, went to trial, demurred to 
the plaintiff’s evidence which demurrer was sustained, and failed to file a motion for 
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a new trial and follow the same by a cross-appeal, it cannot question the correct- 
ness of the court’s ruling on the motion to quash summons. The last expression of 
this court on the question raised will be found in Muskogee Refining Co. v. Waters 
Pierce Oil Co., 89 Okl. 279, 215 Pac. 766, where the court held: 

“The general rule is the party not appealing will not be heard to urge for 
review errors committed against him in the trial court, in order to modify in any 
manner a judgment in his favor, but said party on appeal may attack erroneous rulings 
of the trial court in order to sustain his judgment.” 

And this court cited, with approval, St. Charles Sav. Bank v. Denker, 275 Mo. 
607, 205 S. W. 208, where, in the body of the opinion, it is said: 

“The cases which announce the well-established rule, that a party not appealing 
will not be heard in this court to urge a review of errors committed against such 
party in the trial court, are always where the respondent seeks some affirmative relief 
in the appellate court; A respondent cannot have the advantage of errors com- 
mitted by the trial court, for the purpose of modifying in any manner the judgment 
in his favor. But it is generally held that the respondent on appeal may attack the 
rulings of the trial court which are erroneous, for the purpose of sustaining his 
judgment.” 

The following authorities support the principle here announced. Ford v. Dilley, 
174 Iowa, 243, 156 N. W. 516; Taylor v. Independent School District, 181 Iowa, 
544, 156 N. W. 879; State v. Con. Ind. School Dist., 188 Iowa, 959, 176 N. W. 976; 
Mendota Club v. Anderson, 101 Wis. 479, 78 N. W. 185; Fleming v. Northern Tissue 
Paper Mill, 135 Wis. 157, 114 N. W. 841, 15 L. R. A. (N. S.) 701-710; Miller v. 
Brooks, 120 Ga. 232, 47 S. E. 646; Harris v. Harris, 153 Mass. 439, 26 N. E. 1117; 
Landram v. Jordan, 203 U. S. 56, 27 Sup. Ct. 17, 51 L. Ed. 88; Huntington v. Love, 
56 Wash. 674, 106 Pac. 185. 

[2] It appears from the record the defendant is a corporation organized under 
the laws of the State of Ohio, and has for its purpose the insuring of persons against 
disability or death resulting from bodily injury, effected through external, violent, and 
accidental means alone, and independent of all other causes, except that benefits for 
disability or death should not, by the terms of the insurance contract, cover or extend 
to injuries (fatal or otherwise) intentionally inflicted by others, except where such 
injuries are inflicted for the sole purpose of burglary or robbery, or by an insane 
person, etc. 

After this action was filed, summons was issued and served upon the secretary 
of state of Oklahoma, who directed a letter, containing the summons, to “United 
Commercial Travelers, Cleveland, Ohio,” and this summons fell into the hands of 
one Charles A. Johnson, who files an affidavit to the effect that he is not a supreme 
officer of the said association, nor an executive officer of the Supreme Council of 
the association. 

Walter D. Murphy filed his affidavit, wherein he states he.is the Supreme Secre- 
tary of the defendant association, and further states Charles A. Johnson (to whom 
the summons was delivered) has no authority to accept service in behalf of the de- 
fendant; that defendant has no paid agents, servants, adjusters, nor officers in the 
State of Oklahoma; that it has never had or maintained any office or agent for the 
transaction of business in the State of Oklahoma; that defendant’s main office is in 
Columbus, Ohio, and the defendant has never designated any one in the State of 
Oklahoma as attorney upon whom service could be made. 

The object of the secretary of state in mailing a summons served on him to the 
defendant corporation is to advise the defendant it has been sued in this state, and it 
is unimportant that the envelope containing the summons was first opened by one 
not an officer, or one not authorized to accept service. It is assumed that any busi- 
ness institution doing the volume of business the defendant was doing does not 
require the president or secretary to personally open all mail, but this duty is generally 
celegated to a mail clerk, or other clerk, and the wholly ex parte statement of John- 
a to state whether or not his duties, if any, include the opening of defendant’s 
mail. 

This object of the law is to get the summons in the proper hands, and this appears 
to have been accomplished, as the supreme secretary files his affidavit attacking the 
service, and the defendant comes into court by its attorneys, files all necessary papers, 
conducts the trial, prepares and files its brief over the names of six eminent attorneys 
of this state; and there is no doubt the summons reached the destination intended 
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by the secretary of state. Section 1339, Rev. Laws 1910 (Section 5436, Comp. St. 
Oklahoma 1921), provides: 

“In all cases where a cause of action shall accrue to a resident or citizen of the 
State of Oklahoma, by reason of any contract with a foreign corporation doing 
business in this state, or where any liability on the part of such foreign corporation 
shall accrue in favor of any citizen or resident of this state, whether in tort or 
otherwise, and such foreign corporation has not designated an agent in this state upon 
whom process may be served or has not an officer continuously residing in this state, 
upon whom suimmons or other process may be served so as to authorize a personal 
judgment, service of summons or other process may be had upon the secretary of 
state, and such service shall be sufficient to give jurisdiction of the person to any 
court in this state having jurisdiction of the subject-matter, whether sitting in the 
county where the secretary of state is served or elsewhere in the state.” 

Defendant admits it has not designated an agent in this state upon whom 
process may be served, or has not an officer continuously residing in this state, upon 
whom summons or other process may be served. Section 5442, Comp. St. Oklahoma 
1921, provides: 

“Corporation’s Non-compliance with Law—Venue—Process——Any foreign cor- 
poration, doing business in the State of Oklahoma, having failed either to appoint 
an agent upon whom service of summons or other process may be had, or failed 
to file in the office of the secretary of state a duly authenticated copy of its articles 
of incorporation or charter, or having failed to pay the license fee as required by 
law, then in the event of said foreign corporation having failed to comply with any 
of the provisions of the law as above referred to, any person now or hereafter having 
any cause of action against any foreign corporation may file suit against said foreign 
corporation in any county in the state and service of summons or any process upon 
the secretary of state shall be sufficient to give jurisdiction of the person to any 
court in this state having jurisdiction of the subject-matter.” 

By virtue of the sections above set forth, a foreign corporation “doing business 
in this state,” which has not appointed an agent upon whom service of summons may 
be made, summons served upon the secretary of state is a valid summons. The reason 
for such statutes is very cogently stated in Corbett v. Physicians’ Casualty Ass’n, 135 
Wis. 505, 115 N. W. 365, 16 L. R. A. (N. S.) 177, where the court, in dealing with 
a similar statute, said: 

“The dominant purpose of such a statute is to protect residents of the state from 
being imposed upon by foreign insurance companies. In case any such company offers 
to do business with one within such protection, it holds itself out as having qualified 
to do such business, and the resident, in the absence of knowledge, actual or con- 
structive, to the contrary, may safely act upon the faith thereof.” . 

Defendant contended it was “not doing business in this state.’ Henry Hicks tes- 
tifies “he is a charter member of Subordinate Council No. 220, El Reno, Okl., of the 
United Commercial Travelers of America (defendant herein), and is a member of 
the Grand Executive Committee of the Grand Council of the state of Oklahoma; 
that the order has 14 subordinate councils in this state, with approximately 1,300 
members; that the subordinate council solicits membership in the order, passes upon 
the eligibility and qualifications of candidates, and initiates them. The officers of the 
subordinate council collect dues and indemmity assessments from the assured mem- 
ber, and remit a portion, to wit, the indemnity assessment, to the Supreme Council 
and retain the balance for the subordinate council; that whenever any act is required 
to be done by the subordinate council in behalf of the Supreme Council, that act 
is done by the subordinate council.” Article 1, section 3, of the constitution of the 
defendant corporation provides: 

“For the purpose of administering the business and fraternal affairs of the order, 
there shall be established and maintained a Supreme Council, and also Grand Councils 
and subordinate councils, with such powers, rights, privileges, duties, and obligations 
as are herein provided for, and as may from time to time be provided.” 

The subordinate council of El Reno, of which the deceased was a member, was, 
by the constitution and laws of the defendant corporation, constituted an “agent” of 
the corporation, to solicit members, pass upon their qualifications, accept them into 
membership, take their money, transmit a portion thereof to the home office, and 
retain a portion within and for the benefit of the El Reno agency. 

Section 3 of article 4 of the constitution provides for an initial payment of $10 
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by the applicant for his insurance, $5 of which sum is forwarded to the home office, 
and $5 retained by the soliciting agency, called the subordinate council. In the case 
of Minnesota Commercial Men’s Association v. Benn, 261 U. S. 140, 43 Sup. Ct. 293, 
67 L. Ed. 573, and the line of cases cited by defendant are clearly not in point, and are 
not persuasive upon this court. In the Benn Case, it appears the Minn. Com. Men’s 
Ass’n had its offices in Minnesota; application blanks were mailed direct to the 
applicant, when he signed the same, he mailed it to the home office in Minnesota, 
together with his initial payment, and the home office, and it alone, passed upon the 
applicant’s eligibility or qualifications, and mailed him his certificate of insurance 
direct. All notices of dues and assessments were mailed direct to members from the 
home office in Minneapolis, Minn., and dues and assessments were paid directly to 
the home office by’ the insured, and not through any local agency, and the court, in 
the Benn Case, very properly held the company was not doing such business in 
Montana, where the action was originally filed, as would give the Montana court juris- 
diction, where summons was served upon the Montana secretary of state. 

We think the evidence in the case at bar establishes the fact that the defendant 
was “doing business in Oklahoma.” The mere fact that insurance policy or contract 
of insurance is signed in Ohio, and forwarded to Oklahoma, is of little legal con- 
sequence, and the defendant’s contention in this behalf is wholly without merit. 

[3] It is further contended that the defendant is a “fraternal order,” and as such 
is exempt from the proyisions of the insurance laws of this state. Section 6774, Comp. 
St. Oklahoma 1921, provides: 

“Regulations and Description—A fraternal beneficiary association is a corpora- 
tion, society or voluntary association formed or organized and carried on for the 
benefit of its members and their beneficiaries and not for profit. Each association 
shall have a lodge system, with ritualistic form of work and representative form of 
government, and shall make provision for the payment of benefits in case of death 
and may make provision for the payments of benefits in case of sickness, temporary 
or permanent physical disability, either as a result of disease, accident. * * * Such 
asociation shall be governed by this article [article 3 of chapter 38, Revised Laws 
of Oklahoma 1910] and shall be exempt from the provisions of the insurance laws 
of this state except as provided in this article and no law shall apply to them unless 
they be expressly designated therein.” 

The laws of Oklahoma relative to fraternal orders, carrying insurance features, 
were enacted primarily for the protection of all fraternally insured persons, who, 
recognizing the manifold blessings inevitably flowing to all who, recognizing the 
itlimitable resources of this state, “looked over the valley-of the Jordan and said, It is 
a goodly larid,” and came to abide among us; and our laws were not made for the 
benefit of any organization which for a great number of years conducted business in 
this state, flouted and set at defiance all our laws, collected thousands of dollars from 
our citizens in initial insurance premiums, which sum is split fifty-fifty with its local 
agency, the subordinate council, and in addition thereto collected large sums in quar- 
terly dues and assessments, which it divided with such local agency. 

[6] Section 3, art. 19, Constitution of Oklahoma, provides: 

“The revenue and tax provisions of this Constitution shall not include, but the 
state shall provide for, the following classes of insurance organizations not con- 
ducted for profit, and insuring only their own members: 

“First, farm companies insuring farm property and products thereon; second, 
trades insurance companies insuring the property and interest of one line of business; 
third, fraternal life, health, and accident insurance in fraternal and civic orders, and 
in all of which the interests of the members of each respectively shall be uniform 
and mutual.” 

. In Modern Order of Prztorians v. Bloom, 69 Okl. 219, 171 Pac. 918, this court 
said: 

“Whatever construction may otherwise be placed on article 19, § 3, of the state 
Constitution, it is clear that there must be a certain mutuality and uniformity in fra- 
ternal beneficial certificates.” 

The Constitution makes the classification, and the right to further classification 
by the fraternity is usually denied. Thomas v. Achilles, 16 Barb. (N. Y.) 491; 
Walker v. Giddings, 103 Mich. 344, 61 N. W. 512; National Protective Legion v. 
O’Brien, 102 Minn. 15, 112 N. W. 1050. : 

The word “mutual,” in this connection, denotes a common interest. Robinson v. 
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Wolf, 27 Ind. App. 683, 62 N. E. 74. Uniformity has been said to indicate same- 
ness; a conformity to one pattern. McConihe v. State, 17 Fla. 238; Town v. State, 
29 Fla. 128, 10 South. 740. Does, then, this mutuality and uniformity exist in the 
defendant order ? 

In its articles of incorporation, we are confronted at the outset with the state- 
ment that the object of the corporation is, first, to unite fraternally all commercial 
travelers of good moral standing; third, to establish funds to indemnify its members 
for disability or death resulting from accidental means; fourth, to secure from trans- 
portation companies and hotels just and equitable favors for commercial travelers as 
a class; fifth, to elevate the moral and social standing of its members. Its constitu- 
tion then provides who shall be eligible, and is placed in a definite class. It further 
provides that, if he changes his occupation to the honorable one of farming, down 
through every known trade or occupation, including the “morally elevating” one of 
saloon keeper or bartender, he is placed in another class, and his benefits reduced 5 
per centum, without a corresponding reduction in his “dues” or premiums. It can- 
not then be said that he has the same mutual interest, or that the uniformity the con- 
stitution requires exists as to this class. 

Class B, by the constitution of the defendant order, among other persons, in- 
cludes men with one arm, one leg, or one eye. There appears to be no reduction from 
the $10 initiation fee, nor any difference in the “dues” or premiums paid; yet he 
receives but 50 per cent. of the disability or death indemnity of his more fortunate 
brother, and, if you knock out the one-eyed brother’s other eye, you also knock 
out his indemnity certificate, as it is immediately canceled and the brother is left 
helpless. The same provision is made for the one-armed or one-legged brother, when 
he loses the other member. From the above, we fail to find the mutuality of interest 
and uniformity of benefits contemplated by the Constitution and laws of this state. 

Section 6774, Comp. St. Okl. 1921, defines a fraternal beneficial association as a 
“corporation, society or voluntary association formed or organized and carried on 
for the benefit of its members and their beneficiaries and not for profit,” and further 
provides : 

“The term ‘fraternal beneficiary association’ wherever used in any law of this 
state shall be construed to mean an association such as is defined by this section. 
Such association shall be governed by this article (article 3 of chapter 38, Rev. Laws 
of Oklahoma, 1910) and shall be exempt from the provisions of the insurance laws 
of this state except as provided in this article, and no law shall apply to them unless 
they be expressly designated therein.” 

Section 6775, C. O. St.-1921, provides: 

“All such associations coming within the description set forth in the preceding 
section, organized under the laws of this state, or the laws of any other state, 
province or territory, and doing business within this state, may continue such busi- 
ness: Provided, they hereafter comply with the provisions of this article regulating 
annual reports to the insurance commissioner and the designation of the insurance 
commissioner as the person upon whom process may be served as hereinafter pro- 
vided.” 

It is manifest the law-making power intended to throw the protecting arm of the 
law, through the exemption clause of section 6774 around those fraternal societies, 
complying with the provisions of section 6775. Defendant admits it never did com- 
ply with or make any effort to comply with the provisions of section 6775 prior to 
the institution of this action, notwithstanding the section has been in force since 
1901, and is therefore outside the pale of its exemption provisions. Defendant states 
in its “response to reply brief of plaintiff in error” that it did comply with the laws 
of this state seven years after the death of Naill, the assured, and two months prior 
to the lodging of the appeal in this court, but such belated compliance availeth naught 
in the case at bar. 


Defendant inveighs sharply against being called to answer in the courts of this 
state, and says: 


“Just because defendant did not think it proper and desirable to appoint the in- 
surance commissioner as agent for service, or to comply with the statutory law of 
this state, this is certainly not any reason why it must pay every claim upon which 
suit is brought.” 


True it is defendant may proceed in utter disregard of the laws of this state, but 
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not with impunity, and one of the penalties imposed is to make it answerable in the 
courts of this state in any action properly brought. 

Again defendant says: 

“It is certainly not a crime for an individual or an association to say, ‘If you 
bring suit against me, come to my place of residence and bring your contest.’ ” 

If the defendant had such a declaration in bold type on the insurance certificates, 
it is problematical if it would have secured 1,300 members in this state, if they knew 
widows or beneficiaries would be put to the expense of taking witnesses to Columbus, 
Ohio, to establish their claims in the courts of that state. It is therefore, upon con- 
sideration of the whole record, the opinion of the court that the service complained 
of was sufficient, and the court committed no error in overruling defendant’s motion 
to quash summons and service thereof. 

[4, 5] Plaintiff assigns as error the action of the court in sustaining defendant’s 
demurrer, and dismissing the jury, and rendering judgment for defendant, and it will 
be necessary to examine the evidence to determine the question. 

The testimony introduced by the plaintiff was to the effect that the Naill home 
faced east, and the long way of the lot was east and west. On the west end was an 
alley, the lot was on the corner, the house being erected on the east end of the lot, and 
a barn on the west or alley end; that a cement sidewalk extended along the street south 
of the lot for the full length thereof to where it intersected the alley at the west 
end of the barn; that a small lattice fence about 6 feet high, covered with vines, 
extended north and south at the rear of the house separating the house and lawn 
from the back yard and the barn; that there was a door on the south side of the 
house near the rear thereof, and a tree growing on the parking near the steps leading 
to the south door. The library was east of the living room. The night of the tragedy 
(March 4, 1915) was dark, stormy, cold and muddy. 

Mrs. Naill, a woman 60 years of age at the time of the trial, testified as to the 
location of the house, fence, barn, and doors to the east and south of the house; that 
she was plaintiff and had been married to the deceased 35 years; that, on the night 
James H. Naill was killed, witness was sitting in the library of the house, along with 
a Miss Cook, who roomed at the house, and witness was waiting for her husband; 
witness could recognize the footsteps of her husband, on account of a certain de- 
formity, causing him to walk on the ball of one foot and the heel of the other foot; 
that she heard his footsteps on the cement-sidewalk along the street south of the 
house, and exclaimed to Miss Cook, “There comes Mr. Naill, now”; that from the 
direction of the lattice fence she heard a rumbling or numbling voice she did not 
recognize, and heard Mr. Naill in a loud voice say, “What you want? What you 
want?” that immediately she heard a pistol shot; that she opened the door and 
screamed for Dr. Koons, who lived across the street; that they found Mr. Naill’s 
dead body partly behind the tree on the lawn or parking, head facing the house, and 
about 18 or 20 feet from where she and Miss Cook were sitting in the library; that 
Mr. Naill was dead, with a bullet hole in his head; that she did not see Mr. Naill 
before the shot; that a light was burning in the library, but the curtains or shades 
were tightly drawn. 

The evidence further tended to prove the deceased was engaged in the hardware 
business, had no known enemies, was not a party to any feud, had no financial diffi- 
culties, and was peaceful and quiet, home-loving, and of kindly disposition. 

Fred A. Gillette, an attorney at law, called for plaintiff, testified as follows: He 
lived close to the Naill home; that during February and March, 1915, there had been 
an “epidemic” of robberies, holdups, and burglaries in the town; and recited several, 
and testified his offices had been burglarized several times during this period. 

W. D. Robars, called for plaintiff, testified he had been on the police force over 
twenty years; had served two terms as chief of police; was a police officer on the 
night of the killing of Mr. Naill. Witness walked home that night in the middle of 
the street, “because it was safer”; that if it was dark, or witness was late getting 
in, he walked in the middle of the street, because there had been so much thieving 
and some “holdups’—most of them in the business district; some in the suburbs. 

Dr. R. F. Koons testified to finding the body of “Jim” Naill, and it “looked to me 
as if he started around the tree, and some one shot him right there, because he never 
moved.” “His death was instantaneous.” “Yes; he ran around the tree, and then, 
probably, when the bullet was fired, it killed him that quick, and he dropped with his 
head in the mud.” “He never moved a quarter of an inch after he fell.” 
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Miss Laura Cook testified she was in the library with Mrs. Naill, when they heard 
a footstep. Mrs. Naill said, “There’s Mr. Naill now,” and immediately she heard two 
voices, but “could not distinguish the words.” “It appeared as if one was accosted 
and resented it.” Then she immediately heard the shot that killed Mr. Naill. Wit- 
ness heard a step, “and the person who took that step must have just stepped out from 
behind that fence” (the fence with the vines on it running out to the sidewalk where 
deceased met his death). , 

The evidence further disclosed the sum of $15 and an old silver watch was found 
in the pockets, and the defendant from this fact argues in his brief that the injuries 
were not inflicted and the death occasioned for the sole purpose of robbery or bur- 
glary, but with this theory of defendant we cannot agree. The evidence discloses 
that, immediately upon the shot being fired, windows and doors were thrown open, 
and the perpetrator of the crime given no opportunity to rifle the pockets of the de- 
ceased and commit robbery, if such was his intention. The criminal was never 
apprehended, and if he had been arrested, and proven guilty of the crime, might 
have stood mute, and neither confessed the crime nor the motive therefor, and in 
that event it would, in an action on the policy of insurance, have been a fact for 
the jury to determine, from all the circumstances, whether or not robbery was the 
motive, and in this case we feel there was sufficient evidence to warrant the sub- 
mission of the case to the jury for their determination, from all proven facts and 
circumstances, what the real purpose was that actuated the killing of deceased, and 
the court in sustaining the demurrer invaded the province of the jury, and com- 
mitted reversible error by withdrawing the case from their consideration and dis- 
charging the jury, and rendering judgment for the defendant. 

Where the perpetrator of such a crime is arrested, evidence may be introduced tend- 
ing to show a grudge, an enmity, a desire for revenge for some real or fancied 
wrong, sudden quarrel, or, if the assassin did not know the deceased, inference might 
be drawn that robbery was intended, and where the assassin is unknown the circum- 
stances surrounding the death are the only guides pointing the way to the motive for 
the crime. The defendant demurred to the evidence, and such demurrer is subject 
to the well-established rule: 

“A demurrer to the evidence admits all the facts which the evidence in the slight- 
est degree tends to prove, and all the inferences or conclusions which may be rea- 
sonably and logically drawn from the evidence.” Edmisson v. Drumm-Flato Com. 
Co., 13 Okl. 440, 73 Pac. 958; Shawnee Light & Power Co. v. Sears, 21 Okl. 13, 
95 Pac. 449; Ziska v. Ziska, 20 Okl. 634, 95 Pac. 254, 23 L. R. A. (N. S.) 1; 
Anoatubby v. Pennington, 46 Okl. 221, 148 Pac. 828; Oklahoma Hospital v. Brown, 
87 Okl. 46, 208 Pac. 785; Stuard v.-First Bank, 88 Okl. 89, 211 Pac. 1027; Rosen- 
berg v. Olsan, 88 Okl. 252, 212 Pac. 746; Hughes v. Senter, 88 Okl. 191, 212 Pac. 311. 

“If the inference.to be drawn from the evidence is a reasonable one, although not 
a necessary one, the court will not invade the province of the jury by taking from it 
the right to pass on the fact to be deduced from such inference.” Miller v. Marriott, 
48 Okl. 179, 149 Pac. 1164; Sartain v. Walker, 60 Okl. 258-270; 159 Pac. 1096; 
Singer v. Citizens’ Bank of Headrick, 79 Okl. 267, 193 Pac. 41. 

In the absence of any direct evidence, it cannot be said the inferences to be 
drawn from the circumstances surrounding the tragedy would be favorable to the 
theory of murder, any more so than the theory of intent to commit robbery. In 
Missouri, K. & T. Ry. Co. v. Simerly (Okl. Sup.) 180 Pac. 551, this court quotes 
with approval C., R. I. P. Ry. Co. v. Wood, 66 Kan. 613, 72. Pac. 215, as follows: 

“Circumstantial evidence in a civil case, in order to be sufficient to sustain the 
verdict of a jury, need not rise to that degree of certainty which will exclude any and 
every other reasonable hypothesis. The jury are not infrequently called on to decide 
between two or more theories, and in doing so may exercise their own best judgment 
in accordance with their oath-bound consciences. This must necessarily be so, for 
it is the province of the jury and not of the judge to determine whether the evidence 
better supports this or that theory. We invade their domain if we shall require them 
to say that a given set of circumstances are as consistent with one theory as with 
another. This court in a very recent case (Railroad Co. v. Perry, 65 Kan. 792, 70 
Pac. 876) had occasion to quote with approval the rule laid down by Prof. Green- 
leaf upon this subject, which is as follows: ‘In civil cases it is sufficient if the evi- 


dence on the whole agrees with, and supports, the hypothesis which it is adduced to 
prove.’” 
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In view of the decisions herein referred to, and in view of the circumstances sur- 
rounding this case, we do not feel at liberty to say that no inferences could be drawn 
therefrom supporting the hypothesis of intent to commit robbery, and for the errors 
of the court as set forth herein the judgment of the court below should be reversed, 
with instructions to grant the plaintiff a new trial. 
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TO 
BANK OF SOUTH mcrae eS HARTFORD FIRE INS. CO. 
oO. ; 
(District Court, S. D. Florida. July 31, 1924.) 
1 Federal Reporter (2d.) 43. 

1. COURTS—FEDERAL COURT GOVERNED BY GENERAL LAW AS TO 
EFFECT OF CLAUSE OF INSURANCE POLICY. 

As to effect of clause of policy requiring proof of loss within 60 days after loss, 
unless time be extended in writing by insurer, a federal District Court is governed 
by general law, and decision of the state Supreme Court is not binding on it. 

(For other cases, see Courts, Dec. Dig. § 372[6].) 

2. INSURANCE—PROOF OF LOSS IN TIME REQUIRED BY POLICY OR 
WRITTEN EXTENSION OF TIME NECESSARY. 

Under a policy requiring proof of loss within 60 days after loss, unless such time 
be extended in writing by insurer, and providing that no action on it shall be sus- 
tainable unless assured shall have fully complied with all its requirements, failure 
to make proof of loss in stipulated time, without obtaining written extension of time, 
is fatal to recovery. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

3. INSURANCE—COVENANT TO REPORT STORAGE LOCATION OF IN- 
SURED AUTOMOBILES NOT VIOLATED BY TEMPORARY STORAGE 
AT OTHER PLACE FOR PURPOSE OF SALE. 

Covenant of insurance policy on machines of automobile dealer, that insured 
should report each automobile owned by it for sale and its storage location, held, in 
view of clause of policy as to exclusions from risk, not violated by its temporary 
storage, for purpose of making a sale, at a place other than that reported. 

(For other cases, see Insurance, Dec. Dig. § 327.) 

4. INSURANCE—FORFEITURE HELD NOT WAIVED BY INSURER’S RE- 
QUEST FOR PROOFS OF LOSS. 

Any forfeiture of a policy by failure of assured to report removal of insured 
automobile from its usual place of storage was not waived by insurer, after learning 
its location when destroyed, requesting, and assured making, proofs of loss required 
by the policy. 

(For other cases, see Insurance, Dec. Dig. § 396[1].) 

5. INSURANCE—CLAUSE AGAINST ADDITIONAL INSURANCE HELD 
NOT WAIVED 
Clause of policy, providing against any recovery if, at time of loss, there should 

be any other insurance, was not waived by insurer, after the loss and knowledge of 

the additional insurance, requesting proofs of loss, and not within a reasonable time 
denying liability, but attempting to settle by ate 2 ~ other insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 396[1], 397.) 

6. INSURANCE—INSURER HELD NOT. ESTOPPED TO CLAIM BENEFIT 
OF PROVISION AGAINST INCUMBRANCES. 

Insurer is not estopped to claim benefit of provision of policy that, unless other- 
wise provided by writing added to policy, it shall not be liable for loss to insured prop- 
erty while incumbered by lien or mortgage, because the agent indorsed on policy, 
“Loss, * * * if any, * * * payable to * * * [others than assured] as their interest 
may appear, subject, nevertheless, to all the terms and conditions of the policy,” and 
insured, with knowledge of an incumbrance, issued the policy and accepted and re- 
tained the premium. 

(For other cases, see Insurance, Dec. Dig. §§ 389[3], 392[1].) 

7. INSURANCE—CLAUSE AGAINST INCUMBRANCE NOT WAIVED BY 
ee OF PROOFS OF LOSS WITH KNOWLEDGE OF INCUM- 
Clause of policy that, unless otherwise provided by writing added to it, insurer 

should not be liable for loss to insured property while incumbered by mortgage, was 

not waived by insurer, after loss-and knowledge of existence of mortgage, request- 
ing proofs of loss, and assured giving them. 

(For other cases, see Insurance, Dec. Dig. § 396[1]. 

At Law. Action by the Bank of South Jacksonville against the Hartford Fire 
Insurance Company. Heard on demurrers to pleadings. Overruled in part, and sus- 
tained in part. 
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L. R. Milton, of Jacksonville, Fla., for plaintiff. 

Kay, Adams & Ragland, of Jacksonville, Fla., for defendant. 

Catt, District Judge. On September 22, 1921, suit was brought in the state court 
by the plaintiff to recover on a policy of insurance upon a truck. By appropriate 
proceedings the cause was removed to this court. 

The policy in suit was issued to cover loss by fire, theft, and transportation, to an 
automobile dealer, and provided for assurance against loss from fire, arising from 
any cause whatever, and lightning. The automobiles covered by the policy were 
automobiles owned and for sale by the dealer; the amount of insurance is the actual 
cost to the dealer, equipment, and freight; the term of the insurance, from the time 
they become property of the dealer until delivered to the purchaser, or the same passes 
out of the possession of the dealer. By clause 6 of the policy, the assured cove- 
nanted to report to the company each automobile so owned and for sale and its 
storage location, in the manner provided in the policy. Pursuant to this provision, 
July 19, 1920, the assured reported the truck which it was claimed was destroyed by 
fire, and amount of insurance $3,700; “Where car is kept? 925 North Main street, 
Jacksonville, Florida”; that December 23, 1920, the said truck was destroyed by fire, 
of which loss the defendant had due notice December 24, 1920. The declaration then 
alleges the assignment of the policy, after loss, to the plaintiff in this suit, and that 
after said loss and prior to the bringing of this suit the defendant denied any lia- 
bility, and thereby waived provision of policy requiring proof of loss, and a general 
allegation of compliance with conditions precedent. 

The defendant demurred to the declaration, which demurrer was overruled, and 
then it filed five,pleas. The first was that it never promised as alleged; second, that 
the covenant to report each automobile owned by the assured and its storage location 
was violated, in that the assured, without the knowledge or consent of the insurer, 
took the truck to Volusia county and stored same in a private garage, during which 
the truck was destroyed by fire. 

To this second plea the plaintiff filed two replications: First, that the truck was 
taken to Volusia county for the purpose of sale, and was left at a private garage dur- 
ing the negotiations with the proposed purchaser; second, that a few days after the 
destruction of said truck the defendant was notified of the loss and the place where 
the truck was stored; that the defendant, after learning of the loss and the place 
where the truck was located, requested the assured to make proofs of loss, whereupon 
said proofs of loss were made and delivered to the defendant, whereby defendant 
waived the failure of the assured to report the removal of said truck from the usual 
place of storage. 

The defendant demurred to each of these replications. 

The third plea alleges the provisions in the policy as follows: “No recovery shall 
he had under this policy if at the time a loss occurs there be any other insurance 
covering such loss which would attach if this insurance had not been effected”—and 
then proceeds to allege that at the time of loss the assured had procured other insur- 
ance upon said truck in the Fireman’s Fund Insurance Company. 

To this plea two replications were filed by the plaintiff: First, that the defendant, 
a few days after the loss, learned of the additional insurance on said truck, and 
thereafter requested the assured to submit proofs of loss, and the assured did submit 
proofs of loss, and that defendant thereby waived any violation of the provision 
pleaded; second, that the defendant, after learning of the additional insurance, did 
not, within a reasonable time, deny liability, but attempted to settle the claim by pro- 
rating the loss with the Fireman’s Fund Insurance Company. 

To these two replications the defendant filed demurrers. 

The fourth plea alleges the provision of the policy to this effect: “Unless other- 
wise provided by agreement in writing added hereto, this company shall not be liable 
for loss or damage to any property insured hereunder (a) while incumbered by any 
lien or mortgage’—and then alleges that the assured, when the policy was issued, 
—_ mortgaged the insured property, and no agreement in writing was added to said 
policy, 

To this plea the plaintiff filed three replications: First, that at the time the truck 
lecame covered by the policy, by the report as required by the policy, the agent made 
and signed this notation, “Remarks—Loss or damage, if any, under this entry, shall 
he payable to Bank of South Jacksonville as their interest may appear, subject, never- 
theless, to all the terms and conditions of the policy,” and that at the time the 
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entry was made the defendant had knowledge of the chattel mortgage, and therefore 
the defendant is estopped from claiming the benefit of said provision; second, that the 
defendant had knowledge of the chattel mortgage at the time of making thé entry 
and notwithstanding said knowledge, issued said entry and accepted the premiums 
therefor, and said premium has been retained, wherefore the defendant is estopped 
from insisting upon that defense; third, that after the loss was sustained, and ‘after 
the defendant was informed of the existence of said chattel mortgage, the assured 
at the request of defendant made up and submitted proof of loss, and thereby the 
defendant waived any violation of the provisions of the policy. 

To each of these replications defendant filed demurrers. 

The fifth plea sets up the clause in the policy requiring proof of loss within 60 
days after loss, unless such time be extended in writing by defendant, in words as 
follows: “In the event of loss or damage the assured shall give forthwith notice 
thereof in writing to this company, and within 60 days after such loss unless such 
time is extended in writing by this company, shall render a statement to this com- 
pany, signed and sworn to by the assured, stating the place, time, and cause of the 
loss or damage, the interest of the assured and of all others in the property, * * * 
all incumbrances thereon and all other insurance, whether valid or not, covering said 
property,” and that said assured did not, within 60 days after the loss, make proof 
of loss as required, and the time to do so was not extended in writing, nor proof of 
loss waived. 

To this plea plaintiff filed a demurrer. 

[1, 2] Taking up plaintiff's demurrer first. If this court is to be governed by 
the decision of the Supreme Court of Florida in the case of Hartford Fire Insurance 
Company v. Redding, 47 Fla. 228, 37 South. 62, 67 L. R. A. 518, 110 Am. St. Rep. 
118, the demurrer is well taken; but as I understand it, I must be governed by gen- 
eral law, and the decision of the Supreme Court of the state is not binding upon me. 
The policy made part of the declaration contains this provision: “No suit or action 
on this policy for the recovery of any claim hereunder shall be sustainable in any 
court of law or equity unless the assured shall have fully complied with all the fore- 
going requirements.” 

The same question came before the Circuit Court, District of Kansas, in Missouri 
Pac. Ry. Co. v. Western Assurance Company, 129 Fed. 610, and was fully consid- 
ered by that court. The terms of the policy sued on in that case seem identical with 
the terms of the policy in the present case on this matter. In that case a demurrer 
to the complaint was sustained, because the complaint did not show a compliance with 
the requirement of the policy by the plaintiff in making proofs of loss within the 
time limited, or an extension of such time in writing. The reasons advanced by the 
judge are in my estimation sound and convincing. The state courts are divided on 
this question. Time is not at my disposal to discuss the cases, or the reasons given 
for the rule applied in each case. The demurrer to the fifth plea will be overruled. 

[3] I come now to the demurrer to the first replication to the second plea. This 
replication in my judgment confesses and avoids the second plea. The report required 
by the assured to have the particular automobile covered by the policy was made as 
required, as shown by entry No. 4. According to the pleadings it was kept at that 
place until taken away, for the purpose of selling it, to Volusia county, and it was 
kept there only during negotiations looking to its sale. Construing the policy and its 
terms, bearing in miid the purpose and the only purpose permitted by the policy, of 
ownership of the automobile by the assured, i. e., for sale, and warranties in the 
policy, (5) “The automobile described is usually kept in salesroom and public garage 
located 925 Main street, Jacksonville, Duval county, Florida,” clause 10 of the policy, 
covering exclusions from risk, is helpful in considering the question. Quoting from 
the policy, “(A) While in any building controlled by the assured as a factory,” “but 
this shall not be taken to refer to salesrooms or garages.” I am led to the conclu- 
sion that the only reasonable construction of the entire contract is that a temporary 
storage at a place other than that of the salesroom and public garage for the pur- 
pose of making a sale is not a violation of the warranty in the contract of insurance. 
The demurrer to the first replication to the second plea will be overruled. 

[4] The second replication to the second plea does not, in my judgment, avoid the 
plea. This replication attempts to set up a waiver, because the defendant requested 
proof of loss after learning of the location of the truck when destroyed, and the mak- 
ing of same in compliance with such request. This proof of loss was to be made by 
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the assured by his covenant in the contract of insurance. The duty to do so was his, 
and the defendant could have waited for him to perform this duty without waiving 
any forfeiture which might have resulted from his violation of any of the terms of 
the contract. By the request for proof of loss, the assured was not induced to charige 
his position, or to do anything that he was not required to do by his covenant in the 
policy. The contract in plain terms required the assured to make the proof of loss 
within 60 days, and this time has been decided by the courts to be reasonable and 
binding upon the parties, unless extended by a writing. The mere request for proof 
of loss does not indicate an intention to waive the express terms of the policy. The 
demurrer will be sustained to the second replication to the second plea. 

[5] The first replication to the third plea sets up the fact that, a few days after 
the fire, the defendant learned of the existence of the additional insurance and re- 
quested proof of loss, which was done, as a waiver of the condition as to additional 
insurance. The second replication pleads that, after learning of the loss and addi- 
tional insurance, the defendant did not within a reasonable time deny liability, but 
attempted to settle the loss by prorating with the company issuing the additional 
insurance. 

The clause in the policy pleaded in the third plea is as follows: “Other Insur- 
ance. No recovery shall be had under this policy if at the time a loss occurs there 
be any other insurance covering such loss, which would attach if this insurance had 
not been effected.” It is clear from the terms of the policy that it was the intention 
.of the insurer that no insurance, other than the cost to the dealer of the automobile, 
should be taken out. For this reason the quoted clause was placed in the policy. 
These replications admit that insurance in addition to said cost was taken out, and 
existed at the time of the loss. Do the facts set up in these replications show a 
waiver of this clause? I think not. What I have said above in regard to the second 
replication to the second plea applies with equal force to the first replication now 
being discussed. The second replication is no better, in my judgment, as showing a 
waiver. The demurrer to each of these replications will be sustained. 

[6, 7] To the fourth plea three replications were filed. The first replication 
alleges the indorsement by the agent, “Loss or damage, if any, under this entry, shall 
be payable to Bank of South Jacksonville as their interest may appear, subject, never- 
theless, to all the terms and conditions of the policy,” and then charges knowledge of 
the defendant of the existence of the incumbrance, and claims estoppel by reason of 
the issuance of said policy with such knowledge; the second replication charges this 
knowledge, the issue of the policy, and acceptance and retention of the premium; the 
third that after the loss, and after the knowledge of the defendant of the existence 
of the incumbrance, the defendant requested proof of loss, which was made by the 
assured. 

The case of Atlas Reduction Co. v. New Zealand Ins. Co., 138 Fed. 508, 71 
C. C. A. 21,9 L. R. A. (N. S.) 433, is decisive of the question made by the first 
replication. What I have said above as to the second replication to the second plea 
applies equally to this third replication. 

As to the second replication, the case of Assurance Co. v. Building Ass’n., 183 
U. S. 361, 22 Sup. Ct. 133, 46 L. Ed. 213, is decisive of the validity of the facts set 
up in this replication as an answer to the fourth plea. I quote from the case at 
above-mentioned page as follows: “That contracts in writing, if in unambiguous 
terms, must be permitted to speak for themselves, and cannot by the courts, at the 
instance of one of the parties, be altered or contradicted by parol evidence, unless in 
case of fraud or mutual mistake of facts; that this principle is applicable to cases 
of insurance contracts as fully as to contracts on other subjects; that provisions 
contained in fire insurance policies, that such a policy shall be void and of no effect 
if other insurance is placed on the property in other companies, without the knowl- 
edge and consent of the company, are usual and reasonable; that it is reasonable 
and competent for the parties to agree that such knowledge and consent shall be 
manifested in writing, either by indorsement upon the policy or by other writing; that 
it is competent and reasonable for insurance companies to make it matter of con- 
dition in their policies that their agents shall not be deemed to have authority to 
alter or contradict the express terms of the policies as executed and delivered; that 
where fire insurance policies contain provisions whereby agents may, by writing in- 
dorsed upon the policy or by writing attached thereto, express the company’s assent 
to other insurance, such limited grant of authority is the measure of the agent’s power 
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in the matter, and where such limitation is expressed in the policy, executed and 
accepted, the insured is presumed, as matter of law, to be aware of such limitation; 
that insurance companies may waive forfeiture caused by nonobservance of such 
condition; that, where waiver is relied on, the plaintiff must show that the company, 
with knowledge of the facts that occasioned the forfeiture, dispensed with the ob- 
servance of the condition; that, where the waiver relied on is an act of an agent, 
it must be shown either that the agent had express authority from the company to 
make the waiver, or that the company subsequently, with knowledge of the facts, 
ratified the action of the agent.’ 

Applying the rules there laid down, I am of the opinion that the replications to the 
several pleas as above pointed out, as well as the second replication to the fourth 
plea, are demurrable. An order will be made overruling the plaintiff's demurrer to 
the fifth plea, and sustaining the defendant’s demurrers to the second replication to 
the second plea, the demurrers to the first and second replications to the third plea, 
and the first, second, and third replications to the fourth plea. 


NATIONAL UNION FIRE INS. CO. v. ETHRIDGE. (No. 14895.) 
(Court of Appeals of Georgia, Division No. 2. Oct. 1, 1924.) 
124 Southeastern Reporter 546. 
(Syllabus by the Court.) 

1. CONTINUANCE—EFFECT OF CONTINUANCE; TAKING JUDGMENT 
AT SUBSEQUENT TERM, AFTER CONTINUANCE THERETO, NOT 
FRAUD ON ABSENT PARTY. 

A case when continued is not postponed indefinitely, but is carried over only until 
the next term. Where a case at the trial term is, upon an oral agreement between 
counsel, continued for the purpose of allowing the defendant’s counsel to take depo- 
sitions, the action of the plaintiff’s counsel in taking a judgment at a subsequent term 
of the court, in the absence of counsel for the defendant, does not amount to a 
fraud, and is not a ground to sustain a motion made by the defendant to set the 
judgment aside. 

(For other cases, see Continuance, Dec. Dig. § 50.) 

2. PLEADING—FAILURE TO ATTACH COPY OF INSURANCE POLICY 
TO PETITION IS AMENDABLE DEFECT, CURED BY VERDICT AND 
JUDGMENT; PETITION HELD GOOD AS AGAINST GENERAL DE- 
MURRER. 

In a suit upon an insurance policy, for the loss of an automobile by fire, the 
failure to attach a copy of the policy to the petition is an amendable defect which is 
cured by verdict and judgment. Such a defect could have been reached by a special 
demurrer, and as against a general demurrer, the petition was sufficient. 

(For other cases, see Pleading, Dec. Dig. § 433[6].) 

3. APPEAL AND ERROR—ON MOTION TO SET VERDICT ASIDE, COURT 
ee PRESUMES THAT EVIDENCE AUTHORIZED VER- 
On a motion to set aside a verdict and judgment, this court will presume that the 

evidence at the trial was competent and sufficient to authorize the verdict. 

(For other cases, see Appeal and Error, Dec. Dig. § 930[1].) 

4. REFUSAL TO SET VERDICT ASIDE AND REVERSE JUDGMENT, 
HELD WITHOUT ERROR. 

The trial court did not abuse his discretion in refusing to set aside the verdict and 
judgment upon any of the grounds relied on in the motion, and the judge of the supe- 
rior court did not err upon certiorari in refusing to reverse the judgment of the 
trial court. 

Error from Superior Court, Fulton County; Jno. D. Humphries, Judge. 

Action by J. S. Ethridge against the National Union Fire Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

J. S. Ethridge brought suit in the municipal court of Atlanta against the National 
Union Fire Insurance Company on a policy of insurance for $450, the alleged value 
of an automobile destroyed by fire. When the case was called for trial, it was con- 
tinued for the purpose of allowing the defendant to take depositions. ‘When the case 
was again called for trial, the defendant was not present either in person or by 
attorney, and the plaintiff took a verdict and judgment for $400 principal and $16 
interest. A fi. fa. was issued and handed to the marshal of the court, with instructions 
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to hold it up until notified. At a subsequent term of the court, and more than 30 
days after the judgment, counsel for the plaintiff notified the marshal to collect the 
fi. fa. The defendant on discovering that a judgment had been taken, moved to set 
it aside. In reply to the motion to set aside the judgment, the plaintiff filed a motion 
in the nature of a demurrer. The court overruled the motion to set aside the judg- 
ment, and the case was carried to the superior court by writ of certiorari, which 
was overruled, and the movant brought the case to the Court of Appeals by writ 
of error. 

The motion to set aside the verdict and judgment was based upon the ground 
that the petition set forth no cause of action for the following reasons: 

(a) Because no copy of what appears upon the face or in the body of the 
alleged policy of insurance is attached to the petition. 

(b) Because a copy of the substance of the policy of insurance is not embodied 
in the petition. 

(c) Because it does not appear that the alleged contract of insurance was in 
writing. 

(d) Because it does not appear that the contract of insurance was of binding 
force and effect on the date of the alleged fire. 

(e) Because it appears that the plaintiff failed to make and submit to the insur- 
ance company written and sworn proofs of the time and cause of the loss or damage 
to the automobile. 

(f) Because it appears that the insurance company did not waive proofs of loss 
or any of the terms and provisions of the contract of insurance. 

(g) Because the verdict and judgment were obtained in violation of an agree- 
ment in the following manner: At the trial term of the court counsel for the plaintiff 
and the defendant agreed, with the approval of the court, to continue the case for 
the purpose of taking depositions on behalf of the defendant, and for this reason 
aefendant’s counsel did not expect the case to be called for trial until the depositions 
had been taken, and they had not been taken at the time when the case was tried. 

The material parts of the petition filed in the municipal court of Atlanta were 
as follows: 

“The petition of J. S. Ethridge showeth to the court the following facts: 

“(1) That on the 17th day of September, 1920, the National Union Fire Insurance 
Company of Pittsburgh, Pa., entered into a contract of insurance with your peti- 
tioner, by which the said company insured one Dodge automobile touring car, serial 
number 105585, advertised horse power 35, model 1916, for the sum of $450; said 
insurance to cover loss by fire or lightning. 

“(2) That on or about the 29th day of July, 1921, said automobile was destroyed 
by fire, causing a loss to your petitioner of the sum of $450, the value of said auto- 
mobile at said time, by which said company became and is liable to your petitioner 
in the sum aforesaid. 

(3) That the said company was duly and properly notified of the loss of said 
automobile directly after the same occurred. 

“(4) That your petitioner, in accordance with the condition attached to said pol- 
icy, did, on the 29th day of November, 1921, make out, sign, and submit to the said 
company’s agent in Atlanta, Ga., an agreement by which the matter of the said loss 
should be submitted to arbitration, as set out in said condition attached to said 
policy, to which agreement the said company declined to be a party. 

“(5) Your petitioner shows that the said defendant is a foreign corporation, 
having an agent in the state of Georgia, located in the county of Fulton, in the city 
of Atlanta. Petitioner therefore prays that process issue requiring the said defendant 
to be and appear, at the next term of said court, to answer this complaint, and that 
the defendant produce at the trial of said cause, a written memorandum taken by 
the officers of said company at their office in Atlanta, Ga., given to them by your 
petitioner the day after said fire.” 

Smith, Hammond & Smith, of Atlanta, for plaintiff in error. 
R. O. Lovett, of Atlanta, for defendant in error. 

Stephens, J. Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 
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COUNCILL v. SUN INS. OFFICE OF LONDON. (No. 26.) 
(Court of Appeals of Maryland. June 20, 1924. Motion for Reargument Overruled 
Oct. 9, 1924.) 
126 Atlantic Reporter 229. 

2. INSURANCE—EVIDENCE HELD TO WARRANT INFERENCE INSUR- 
ANCE ADJUSTER WAS ACTING FOR COMPANY IN AWARDING 
CONTRACT FOR REPAIRS OF AUTOMOBILE. 

Acts of insurance adjuster in having damaged insured car taken to garage, secur- 
ing estimates for cost of repairs, and having car transferred to another garage for 
repairs, held to warrant inference that in awarding contract for repairs he was act- 
ing for insurance company. 

(For other cases, see Insurance, Dec. Dig. § 595.) 

3. INSURANCE—CONDUCT OF INSURER HELD RECOGNITION OF AD- 
JUSTER’S AUTHORITY TO ADJUST CLAIM. 

Insurance company’s submission to owner of insured car of proof of loss based 
on adjuster’s contract for repairs, and its subsequent payment of amount named 
therein, held recognition of adjuster as agent authorized to adjust insured’s claim. 

(For other cases, see Insurance, Dec. Dig. § 595.) 

5. INSURANCE—ELECTION TO REPAIR AUTOMOBILE HELD WITHIN 
SCOPE OF AGENT’S POWERS. 

Where policy cov ering automobile reserved to insured right to “repair, replace, or 
rebuild property, insurer’s election to repair was within scope of policy, and its agent 
with apparent authority to adjust insured’s claim had power to elect to repair. 

(For other cases, see Insurance, Dec. Dig. § 595. 

6. INSURANCE—EVIDENCE HELD TO WARRANT INFERENCE IN- 
SURER HAD ELECTED TO REPAIR CAR. 

Evidence of insurance adjuster’s act in making contract for repair of car held 
to warrant inference insurer had elected to repair rather than pay money damage. 

(For other cases, see Insurance, Dec. Dig. § 595. 

Appeal from Superior Court of Baltimore City; Carroll T. Bond, Judge. 

“To be officially reported.” 

Action by Wilford A. Councill against the Sun Insurance Office of London. 
Judgment for defendant, and plaintiff appeals. Reversed and remanded for new trial. 

Argued before Pattison, Urner, Adkins, Offutt, and Digges, JJ. 

James Morfit Mullen, of Baltimore, for appellant. 

Francis B. Wiers and George Ross Veazey, both of Baltimore (Haman, Cook, 
Chestnut & Markell, of Baltimore, on the brief) for appellee. 

Orrutt, J. This is an appeal from a judgment on a directed verdict for the de- 
tendant in an action of assumpsit in the superior court of Baltimore city, brought by 
the appellant against the appellee. The record presents three exceptions, two of which 
relate to questions of evidence, and the other to the action of the lower court in 
granting a prayer at the close of the plaintiff’s case, instructing the jury that the 
evidence offered by the plaintiff was not legally sufficient to entitle him to recover, 
and that therefore their verdict must be for the defendant. 

1] Since the defendant’s prayer concedes the truth of the evidence offered on 
behalf of the plaintiff, together with such inferences as may be legitimately drawn 
therefrom, the facts of the case are practically speaking undisputed, thus dealt with, 
and in substance they are as follows: 

On September 2, 1920, the appellant bought from the Woods Motor Company a 
motor car for $2,580, and financed the purchase through the Finance & Guaranty 
Company. The appellee had prior to that issued to the Finance & Guaranty Company 
a policy insuring it against any direct loss or damage occurring through the loss 
or damage by fire, theft, or pilferage of automobiles covered by it. The object of 
that policy, it may be inferred was to protect the insured against loss through any 
of the causes covered by it on automobiles which it owned or on which it had a 
lien or claim, but under its terms it also insured to the benefit of purchasers of auto- 
mobiles to whom the Finance & Guaranty Company issued insurance certificates, when 
countersigned by the policy agent of the company. Acting under that authority, that 
company issued such a certificate of insurance to Dr. Councill, the appellant, for 
$2,064 on September 2, 1920, covering the motor car purchased by him on that date. 
Between the date of its purchase and February 15, 1921, the appellant drove the auto- 
mobile so purchased about 4,000 miles, although it was on the day last mentioned in 
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excellent condition. On that day he “parked” it at the corner of Baltimore and Cal- 
vert streets in Baltimore city, while he went to a nearby durg store, and when he 
returned he found that it had been stolen. He promptly made an oral report of his 
loss to the insurance company, and on February 17, 1921, he was informed by a 
Mr. Cowan, an adjuster for that company, that it had been recovered, and that he 
(Cowan) had had it taken to Woods’ garage in Baltimore city, where it then was. 
When it was recovered the machine was so badly damaged that it was necessary to 
tow it to the garage, and upon an examination it was found that extensive repairs 
were necessary to put it in a usable condition. Councill inspected the car, but did 
nothing himself towards having it repaired, and a few days later Cowan approached 
him again, and told him that he (Cowan) had received an estimate from a Mr. 
Woods of the probable cost of the needed repairs, but rather discouraged the idea 
of having the work done by Woods, and suggested that the Auto. Mart Company 
would be better equipped for it. Councill made no reply to that suggestion, and later 
Cowan returned and said that he had received an estimate from the Auto Mart 
Company of $380, later increased to $430, for repairing the car. Councill himself 
did nothing either in connection with that report, but Cowan, acting apparently for 
the insurance company, employed the Auto Mart Company to do the work. 

[2] That he acted for the insurance company in doing that is one of the contro- 
verted points in the case, but, assuming the truth of all the testimony in the case 
tending to establish that fact, it is in our judgment sufficient to warrant the inference 
that in awarding the contract for repairing the car he was acting for the insurance 
company. The appellant, if we accept his testimony, had had nothing at all to do 
with awarding any contract for the repair of the car, nor is there anything in the 
record to show that he had at any time authorized Cowan to make a contract in his 
name, so that Cowan either made the contract for himself or for the insurance com- 
pany, for he certainly had no authority to make it for Councill. 

The appellant in his testimony, in referring to Cowan’s acts in connection with 
the contract for repairs made with the Auto Mart Company, said in part: 

“Did you have any conversation with Mr. Cowan, the adjuster, with regard to 
getting estimates, or with regard to getting’ anybody else to repair the car? A. I said 
to Mr. Cowan, when he told me the Auto Mart Company was going to look after 
my car, I said, ‘Why not get an estimate from the Zell and the Packard and the 
Cadillac people?’ I knew the Zell people. I was next door to them. He said the 
Auto Mart is all right. Every time I get an estimate from these folks they charge 
me $5 or $10 for an estimate. The Auto Mart Company is all right. They have 
done work for me before. 

“Q. What did you tell him with regard to having the car repaired? A. I did not 
tell him anything. 


“Q. In any event, he told you he had given the job to the Auto Mart people? 
A. That is correct. * * * 

“Q. What did he tell you about getting the Auto Mart to repair your car, if 
anything? A. He told me that the Auto Mart were the people to repair my car, he 
knew what they could do, and he had seen them work, and they did painting work and 
upholstering work and mechanical work right there at their place, and he said he 
knew they would fix my car up all right, and I need not worry about it at all; that 
he had given them work before. 

“Q. In the meantime had you said or done anything to lead anybody to believe 
the car was taken from the Woods Motor Company at your request or suggestion? 
A. No, sir. * * * Well, after my car had been taken to the Auto Mart by Mr. 
Cowan, or sent there, I went to the Auto Mart to see my car, and see what they 
were going to do— 

“Q. What did you see on this occasion? Do you know whether it was before 
or after you saw the estimate? A. After that. 

“Q. Had you seen Mr. Cowan any more in the meantime? A. I saw him after 
March 12th. 

“Q. Did he say anything who was doing the work? A. He had already told 
me he had given the work to the Auto Mart; the Auto Mart had made an estimate 
on it, and he showed me a bill received from the Auto Mart. 

“Q. Had you made any arrangements yourself with the Auto Mart or with 
anybody with regard to having your car repaired further than what you have testified 
to as to what Mr. Cowan said to you? A. No, sir.” 
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[3] For as the proof of loss which the insurance company afterwards sub- 
mitted to Councill was based upon the contract which Cowan had made with the 
Auto Mart Company. The Insurance company by the act and by its payment of the 
amount named therein, to which we will presently refer, recognized Cowan as its 
agent authorized to adjust the appellant’s claim against it. 

After the repair work had been started, Cowan, acting for the insurance ocm- 
pany, wrote to Councill, telling him what the estimated cost of the repairs would 
be, and asking him to submit proofs of loss for that amount, together with the 
expense of towing the car in, which the Woods Motor Company had charged against 
Cowan. Upon receiving that letter, Councill went to the garage and found that 
the repairs covered by the estimate would not place the car in good condition, and he 
also desired to be reimbursed for the loss of the tires, which had been damaged 
when the car was stolen. The estimate of his loss was then increased to $530, but 
he hesitated to sign proofs of loss for that amount, because at that time the repairs 
had not been completed, and before he did sign them the Auto Mart Company’s rep- 
resentatives brought the car to him, and asked him for a check for the work done 
on it, although the repairs were not then completed. He told them that he had 
nothing to do with the contract for repairs, and they then went with him to see 
Cowan, who told him that it was true that the Auto Mart Company wanted its 
money, and that he (Councill) would have to sign a proof of loss; that later Cowan 
brought him a proof of loss, in which his loss was placed at $530, and he signed it. 
Some time after he signed it, he was notified that a draft for that amount had been 
received by the Finance & Guaranty Company, from which he had borrowed the 
money to buy the car, and to which he was still indebted, and requested to call at its 
office and indorse it. At that time, however, the work on the car was not progress- 
ing satisfactorily, and the appellant doubted whether he ought to sign the draft, 
but he finally did sign it under the circumstances described in the following extracts 
from his testimony : 

“That he refused to sign that draft because his car had not been fixed, and that, 
when that letter was written to come down and sign the draft, he had been down 
to see Mr. Fisher, and talked to Mr. Cowan, and told them he would not sign the 
draft until his car was fixed. He had several interviews with them. That he had 
made a demand on the Auto Mart and had written them a letter, copy of which 
witness then produced, the same being letter signed by witness dated May 28, 1921. 
* * * That up to that time his car had not been fixed; that hardly anything had been 
cone. The knock was still in the motor; running board had one color brown, and 
the other was green; his fender and his upholstery and his tools, none of these 
things had been completed, fixed, or touched at the date of the letter referred to. 
* * * That on May 28, 1921, he made a written demand upon the Auto Mart to have 
his car fixed. That a carbon copy of a letter that he wrote the Finance & Guaranty 
Company on June 12, 1921, enables him to fix the date of the interview, concerning 
which he and Dr. Dietrich had testified as after June 12th. That at the time he 
signed the draft in evidence his car had not been fixed. 

“Q. State your recollection of what took place at this interview at which you 
and Dr. Dietrich and Mr. Cowan and Mr. Fisher were present. A. Mr. Fisher said, 
‘Mr. Cowan, can we not have this thing fixed up for Dr. Councill if he signs the 
draft?’ He said, ‘We can get the car’ 

“The Court: Who said that? A. Mr. Cowan said, ‘Yes; if Dr. Councill signs 
the draft, we can get the car.’ I was kind of dubious about signing the draft. I 
had not signed it for six weeks before. It had been six weeks since I had been notified 
about the draft— 

“Q. You had not signed the draft? A. No; I started to talk with Mr. Fisher, 
and he said, ‘The only thing you can do * * * is to sign the draft; so in the presence 


of Mr. Cowan and Mr. Fisher, after this assurance they would get my car from 
the Auto Mart and fix it up— 


“The Court: Who said that? A. In the presence of Mr. Cowan and Mr. 
Fisher, both said, if I signed the draft I could get my car. 
“The Court: Who said they would fix the car? A. Mr. Cowan and Mr. Fisher. 


“Q. Which one said it? A. They were talking there together; Mr. Cowan said 


it, ‘The only way we can get the car is for Dr. Councill to sign the draft;’ the Auto 
Mart would not release it— 
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“Q. (By Mr. Mullen.) Both said it? A. Both of them, if I would sign the 
draft. 

“Q. What part did Mr. Cowan have in connection with any promise to see that 
the car was fixed up, if he had any connection? A. Mr. Cowan was really the 
real man who told me, he said, ‘The only way to get the car you will have to sign 
the draft before you get the car,’ and Mr. Fisher said, ‘Doctor, that is the only thing 
you can do; if you sign the draft Mr. Cowan can get the car.’ He did not say, ‘Mr. 
Cowan’; he said, ‘We can get the car and have it fixed up for you then, and that is 
the only way to get the car; the Auto Mart will not give to you.” 

The Fisher referred to in this testimony appears to have been a policy writing 
agent of the insurance company, and in some undisclosed way to have been connected 
with the Finance & Guaranty Company, and the draft after Council had indorsed 
it was left with him for that company, and by it indorsed to the Auto Mart Com- 
pany. Although it had been paid $100 more than its estimate, that company failed 
to properly repair the machine, and Cowan finally took it out of its hands and 
employed Fred S. Orn to complete the repairs. He did work on it which he valued 
at $418, and finally sent a bill for that amount to Councill, who refused to pay it, 
because he had never employed Orn, and had never authorized any one else to employ 
him. Orn then sold the car for his bill, and notified Councill that, after deducting 
from the proceeds of the sale his repair bill, storage, insurance, and other incidental 
expenses, together aggregating $589.75, there was a balance of $19.25, which he 
was ready to pay to Councill, or to Cowan, on the request of both. Councill, how- 
ever, declined to,accept that amount, but demanded that the insurance company reim- 
burse him for the loss he had sustained through its failure to repair his motor car. 
That company, however, very courteously, but very firmly, disclaimed any further 
responsibility, and in consequence the appellant instituted this suit to recover the 
loss which he claimed to have sustained through the appellee’s failure to make such 
repairs. 

Briefly restated, free from obscuring detail, the essential facts are these: The 
appellant was insured by the appellee against the loss of his motor car by theft. It 
was stolen and recovered in a badly damaged condition, The insurance company 
took possession of the machine, and made a contract with the Auto Mart Company 
to have it repaired. Before it was repaired they induced the appellant to sign a proof 
of loss, to accept a draft, and to sign a release by promising that, if he did accept the 
draft and sign the release, it would see that the car was repaired. The draft and 
release referred to were in the following form: 

“At sight, pay to the order of Dr. W. A. Councill and Finance & Guaranty Com- 
pany five hundred thirty and no/100 dollars, being in full for all demands and in 
release of all claims or rights of action against said company for loss or damage by 
theft on the 15th day of Feby., 1921, to property insured under policy No. 45392— 
Ctf. 1191 of New York City. * * * 

“Received of the Sun Insurance Office of London by sight draft the sum of 
five hundred thirty and no/100 dollars ($530.00), being in full satisfaction of all 
claims for loss or damage by theft on the 15th day of Feby., 1921, under policy 
No. 45392—Ctf. 1191 of the Sun Insurance Office, issued at the New York City 
agency of the said company, and in consideration of said payment the said company 
is hereby released and discharged forever from all further claims by reason of said 
theft and the said policy is hereby reduced in amount of $530. Receipts are signed 
in duplicate.” 

After the draft and release had been signed the appellee took the car from the 
Auto Mart which had already been paid by the draft for repairing it, and employed 
Orn to complete the repairs. When he did so it failed to pay him, and the car was 
sold to pay the bill. 

In connection with these facts the following provisions of the policy referring 
to the rights and privileges of the company in the event of a loss must be considered: 

“In shall be optional with this company to take all or any part of the property 
at such ascertained or appraised value and also to repair, rebuild, or replace the 
property lost or damaged with other of like kind and quality within a reasonable time, 
on giving notice within 30 days after the receipt of sworn statement of loss herein 
required of its intention so to do; but there can be no abandonment to this company 
of the property described.” 

The plaintiff declared on the six common counts in assumpsit, and one special 
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count on defendant’s alleged contract to repair, and he subsequently filed an addi- 
tional special count, whereupon the defendant demurred to each count of the amended 
narr. While it does not appear that the court acted on that demurrer, the subsequent 
proceedings indicate that it was overruled. Since the property of that ruling was 
not questioned in this court, it is sufficient to say that in our opinion the several 
counts in the declaration each sufficiently states a cause of action, and we fully 
concur in the ruling of the lower court on the demurrer. 

[4] This brings us to the exceptions. The first relates to the exclusion of a letter 
written by plaintiff's counsel to the appellee, but as the letter does not appear in the 
record it is impossible for us to say whether the appellant was injured by that ruling, 
or to assume that it was erroneous. 

The second exception which was taken to the action of the lower court in striking 
out all testimony relating to the appellee’s contract, to repair the appellant’s auto- 
mobile, may be considered in connection wit hthe third, which relates to the court’s 
action in granting the defendant’s prayer to take the case from the jury, on the 
ground that there was no evidence in the case legally sufficient to entitle the plain- 
tiff to recover. 

In support of those rulings the appellee submits these propositions: (1) That 
parol evidence was inadmissible to show that when the plaintiff signed the draft and 
release the appellee undertook in addition to paying the $530 to repair the automobile; 
(2) that there was no evidence in the case legally sufficient to show that the appellee 
had at any time elected to repair the car; and (3) that such an election was not 
within the scope of the policy, and that therefore Cowan, as a mere agent for adjust- 
ment, had no power to bind the company by such an election. For convenience we 
will deal with these questions in inverse order. 

[5] As already pointed out, the policy itself gave the appellee the right to elect 
to “repair, replace, or rebuild” the property lost, and without further elaboration 
that is a sufficient answer to the contention that such an election was not within 
the scope of the policy. Cowan was an adjuster for the company, clothed with 
apparent authority to adjust or settle the plaintiff’s claim, and as an election to 
repair was one form of settlement, or adjustment reserved to the insurance com- 
pany by the policy, he had the power to make such an election. 

[6] Nor does the contention that there is no evidence in the case legally sufficient 
to show that the insurance company did elect to repair the car present any difficulty. 
The letter of the insurance company, upon which some reliance seems to be placed, is 
in some respects in conflict with other testimony as to whether an election was in 
fact made by the company, but that conflict is a question for the jury and not for 
the court. Consol. Rys. v. Pierce, 89 Md. 495, 43 Atl. 940. The evidence shows that 
after the car was stolen Cowan, the company’s agent, took full charge and possession 
of it, that he gave the work of repairing it to the Auto Mart Company, and that he 
afterwards took it from that company, and employed Orn to complete the repairs, 
and too that the appellant at no time either made any contract himself for the repair 
of the car, or authorized any one else to do so for him, or recognized or ratified 
any contract for its repair. Certainly from those facts it may be inferred that Cowan, 
as the insurance company’s agent, elected to repair the car instead of paying Councill 
in money for his loss. Whether these facts are so, we do not of course decide, 
since we only deal with them in connection with a prayer which concedes them. 
Whether the clause in the policy allowing the company to make such election was 
made for its benefit, as appellee contends, or for the benefit of the insured, is wholly 
immaterial since the inquiry here is directed not to the reason for the power but to 
its existence. 

This brings us to the proposition that parol evidence was inadmissible to show 
that, when the appellant signed the receipt and release and indorsed the draft, the 
insurance company agreed to repair the automobile in addition to paying the $530. 
Strictly speaking, that proposition does not present the legal question arising from the 
ftcts adverted to, because the evidence was not offered to show that the promise 
was to repair in addition to paying the $30, but rather an undertaking to see that 
the contract made by the company for the repair of the motor car for which the money 
was paid was fully performed. At the time the draft was given, the insurance com- 
pany was indebted to the Auto Mart Company, under the repair contract it had 
made with it, and it was interested in seeing that the draft was applied to the pay- 
ment of that indebtedness. So far as Councill was concerned, however, the Auto 
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Mart Company was paid for work to be done in the future, under a contract to which 
he was not a party, and he was interested in seeing that the insurance company com- 
pelled its performance. And the evidence was offered not to show that the com- 
pany agreed to pay $530, and repair the car, but that it agreed to see that the car 
was repaired for the $530. 

[7] No rule is more firmly established or more generally recognized than that 
which excludes parol evidence offered to vary, contradict, add to, or take from a 
written instrument. But in our opinion that rule in cases, where the execution of a 
written instrument has been induced by false or fraudulent statements or promises, 
does not prevent the introduction of evidence showing such facts in any action on 
the instrument, because such evidence is not offered to vary or to contradict the 
instrument, but to destroy it, and cases dealing with evidence which, while conceding 
the validity of such an instrument, nevertheless is offered to contradict or vary it, 
are parallel to the question. 

The evidence in this case is that when the release and receipt were signed the 
repairs to the car which constituted the real consideration for the release were not 
completed, and that, to induce him to sign the release and receipt and to accept the 
draft, the company agreed to see that the repairs were completed; that is, the darft 
was not a money settlement of Councill’s loss, but in payment of an indebtedness 
under a contract for the repair of his car, which the insurance company itself had 
made, and which it undertook to see performed. 

[8] It may be inferred from the evidence that the time it made that promise it 
never intended to perform it, but made it merely to induce the appellant to execute 
the release. Whether under such circumstances that promise amounted to a fraud 
is a question upon which there is much confusion and conflict in the authorities, but, 
in Our opinion, reason and justice, as well as the trend of the best considered cases, 
support the proposition that a false promise, not intended to be performed, but made 
to trick and deceive another into the execution of a written instrument, is a fraud, 
and may in any action on the instrument be shown by any competent evidence, 
whether oral or documéntary. It is true that in a sense a promise to do some act 
or refrain from some act in the future may establish a merely contractual relation, 
but where it is made with a fraudulent design to induce the promisee to do something 
he would not otherwise have done, it is more than that, it is a misrepresentation of the 
promisor’s state of mind, which may be, and in a case such as that before us is, a 
very material thing. The insurance company had made the contract for repairs, 
but that contract had not been completed. It was in a position to compel its com- 
pletion if it wished to do so. Whether it was willing to do so was theerfore a 
material fact. In dealing with a somewhat similar question, Bowen, L. J., in Edging- 
ton v. Fitzmaurice, 29 Ch. Div. 483, said: 


“But when we come to the third alleged misstatement I feel that the plaintiff's 
case is made out. I mean the statement of the objects for which the money was to 
be raised. These were stated to be to complete the alterations and additions to the 
buildings, to purchase horses and vans, and to develop the supply of fish. A mere 
suggestion of possible purposes to which a portion of the money might be applied 
would not have formed a basis for an action of deceit. There must be a misstate- 
ment of an existing fact; but the state of a man’s mind is as much a fact as the 
state of his digestion. It is true that it is very difficult to prove what the state of 
a man’s mind at a particular time is, but if it can be ascertained it is as much a 
fact as anything else. A misrepresentation as to the state of a man’s mind is, there- 
fore, a misstatement of fact.” 


And in Williston on Contracts, par. 1496, that learned and careful author says: 

“It is frequently said that a promissory statement cannot be the basis of an 
action for deceit, and a prediction of future events is at best a statement of opinion. 
It is undoubtedly true that failure to perform a promise cannot amount to fraud. 
And in many jurisdictions, without consideration of the question whether a promise 
was made with an intention not to perform it, it is held that the making of the promise 
cannot be an actionable fraud. It has been pointed out, however, that, when a 
promise is made with intention not to perform it, the promisor is guilty of misrepre- 
sentation. And in a number of cases, generally of recent date, the doctrine seems 


broadly accepted that a promise which the promisor does not intend to carry out may 
be a misstatement of material fact.” 
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In a very exhaustive note to Cerny v. Paxton, etc, 10 L. R. A. (N. S.) 646, in 
connection with the authorities referred to, the annotator says: 

“The position taken in Cerny v. Paxton & G. Co. [78 Neb. 134, 110 N. W. 882], 
that an apparent exception to the general rule is that, if the intention not to perform 
exists when the promise is made, the promise is fraudulent, has strong support in the 
authorities ; but the courts are divided on that question, some refusing to make any 
exceptions to the rule.” 

[9] And the position thus stated is in principle, we think, supported by the 
decisions of this court. Price v. Read, 2 Har. & G. 291; Adams v. Anderson, 4 Har. 
& J. 558. And without going to the extent of holding that as a general rule a contem- 
porary parol agreement to do or give something in addition to the consideration named 
jn a written contract may be shown, in our opinion, where such an agreement was 
made in the execution of a design to induce the execution of the written agreement 
by parol promises not intended to be performed, it may be shown by oral testimony 
as evidence of fraud; for to hold that under such circumstances such evidence was 
not admissible would be to subvert a rule of law intended to prevent fraud into a 
device to promote it. 

[10] It follows from what we have said that there was error in striking out 
the evidence of the oral contemporaneous agreement, and also in granting the defend- 
ant’s prayer, and that because of these errors the judgment appealed from must be 
reversed. 

Judgment reversed, with costs to the appellant, and case remanded for a new trial. 


HARVEY v. PAWTUCKET MUT. FIRE INS. CO. 
(Supreme Judicial Court of Massachusetts. Hampden. Oct. 18, 1924.) 
145 Northeastern Reporter, 35. 

1. INSURANCE—INSURANCE OBTAINED BY MORTGAGEE WITHOUT 
OWNER’S KNOWLEDGE NOT VIOLATION OF CONDITION AS TO 
OTHER INSURANCE. 

Insurance obtained without owner’s knowledge by mortgagee of automobile was 
not in violation of condition in owner’s policy that insurer should not be liable if; 
at time of loss, there was other insurance. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

2. INSURANCE—FIRE POLICY ON MORTGAGED AUTOMOBILE NOT 
EFFECTIVE, WHERE UNCONDITIONAL OWNERSHIP CONDITION 
PRECEDENT. 

Fire policy on automobile, stating that it was condition that it should be null 
and void if interest be other than unconditional and sole ownership, never went into 
effect, where at time of issue automobile was mortgaged; St. 1907, c. 576, § 21, now 
Gen. Laws, c. 175, § 186, not applying. 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 

Report from Superior Court, Hampden County; N. P. Brown, Judge. 

Action of contract by Clinton A. Harvey against the Pawtucket Mutual Fire 
Insurance Company to recover for total loss of automobile on insurance. policy. On 
report. Judgment for defendant. 

Morrissey & Gray, of Springfield, for plaintiff. - 

C. M. Thayer, F. C. Smith, Jr., and G. A. Gaskill, all of Worcester, for 
defendant. 

Pierce, J. This is an action of contract to recover for the total loss of an auto- 
mobile upon a fire insurance policy. It was agreed at the trial that proof of loss 
and all conditions precedent to bringing suit had been complied with. a 

[1] Under the heading “Exclusions” the policy stated, among other conditions, 
“2. It is a condition of this policy that it shall be null and void * * * (c) if the 
interest of the assured in the property be other than unconditional and sole owner- 
ship, or if the subject of this insurance be or becomes encumbered by any lien or 
mortgage except as stated in warranty No. 3, or otherwise endorsed herein.” At 
the time the insurance policy issued, one Austin held a mortgage upon it which had 
been given by the plaintiff some time previously. Austin, without the knowledge 
of the plaintiff, had insured his mortgage interest with an insurance company other 
than the defendant company. This policy was in force at the time of the fire and 
has not been paid. This insurance of the mortgagee was not in violation of the 
condition that the company shall not be liable “(b) if at the time a loss occurs 
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there be any other insurance * * * which would attach if this insurance had not 
been effected.” It was an insurance obtained by the mortgagee on his own interest 
in another insurance company and it could not have been controlled or prevented 
by the plaintiff. Wheeler v. Watertown Fire Ins. Co., 131 Mass. 1, 8, 9. 

[2] Whether the words “the automobile described is fully paid for by the assured 
and is not mortgaged or otherwise encumbered, except as follows” contained in 
paragraph 3 of the “Warranties” are to be treated as a declaration of fact by the 
assured, or as a question of the insurance policy to be answered by the assured in a 
blank space beneath these words, and whether if not a declaration of fact an 
answer thereto was waived by the issuance of the policy without such an answer, 
need not be determined; because in any event it sufficiently appears that the interest 
of the assured in the property insured was other than that of unconditional and sole 
ownership. The defect in the plaintiff’s title went to the essence of the contract 
of insurance and the policy under its conditions never took effect. Ballard v. Globe 
& Rutgers Fire Ins. Co., 237 Mass. 34, 129 N. E. 290; Dawsons, Ltd., v. Bonnin 
[1922], 2 A. C. 413. The provisions of St. 1907, c. 576, §21, now G. L. c. 175, § 186, 
are not applicable where as here sole and unconditional ownership is a condition 
precedent to the creation of the alleged contract. Ballard v. Globe & Rutgers Fire 
Ins. Co., supra. 

The verdict for the defendant was properly ordered; and judgment is to be 
entered for the defendant in accordance with the terms of the report. 

- Judgment for the defendant. 


HORNER v. GEORGIA CASUALTY CO. (No. 86.) 
(Court of Errors and Appeals of New Jersey. Oct. 20, 1924.) 
126 Atlantic Reporter, 289. 
(Syllabus by the Court.) 
1. INSURANCE—INSURER’S ASSISTANT SUPERINTENDENT HELD 

WITHOUT AUTHORITY TO AGREE TO SETTLE CLAIM. 

H., owner and operator of a jitney bus, obtained from the G. C. Co. a policy 
of liability and indemnity insurance, indemnifying him to the amount of $10,000 
against loss arising from claims for bodily injuries accidentally suffered, including 
death resulting therefrom. The bus was overturned by negligent operation and 26 
persons were injured and 1 killed. E., assistant superintendent of the claims depart- 
ment, was sent to adjust claims. The G. C. Co. paid out $5,000. Three claims 
for injuries and the death claim remained unsettled. H. paid $3,000 in settlement 
of the three claims for injuries. Suit was instituted on the death claim, and judgment 
for $15,000 recovered. Pending an appeal of this judgment, settlement was made for 
$9,000. The G. C. Co. contributed $5,000 toward the settlement, so that it had paid 
out $10,000 under its policy. The policy provided that the total liability for loss 
from any one accident was $10,000; and that no change or waiver of the terms and 
conditions of the policy should be valid, unless set forth in an endorsement signed 
by the president or secretary of the company. In an action against the G. C. Co. 
by H. to recover the $4,000, counsel fee and costs, expended by him in effecting 
settlement of the death claim, based upon an agreement alleged to have been made 
by the G. C. Co. through E., held that the trial judge erred in not granting a non-suit 
upon the ground that E. had no authority under the terms of the policy, or other- 
wise, under the evidence submitted, to make the agreement upon which the action 
was instituted. 

(For other cases, see Insurance, Dec. Dig. § 565.) 

Walker, C. J., and Minturn, Kalisch, Black, and Campbell, JJ., dissenting. 

Appeal from Supreme Court. 

Action by Charles H. Horner against the Georgia Casualty Company. Judgment 
for plaintiff, and defendant appeals. Reversed, and venire de novo awarded. 

Howard L. Miller, of Camden (William T. Boyle, of Camden, of counsel), 
for appellant. 

Albert S. Woodruff, of Camden, for respondent. . 

KaTzENnBACH, J. This is an appeal from a judgment of the Supreme Court of 
$4,860.63 entered upon a verdict rendered at a trial at the Camden circuit. The 
plaintiff below, Charles H. Horner, was the owner and operator of a line of jitney 
busses used for the transporting of passengers in the City of Camden. On April 
24, 1922, the Georgia Casualty Company, the defendant below, and appellant in this 
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court, issued to Horner a policy of liability and indemnity insurance. The policy 
by its terms insured Horner to the amount of $10,000 for a term of one year against 
loss arising or resulting from claims for damages on account of bodily injuries 
accidentally suffered or alleged to have been suffered while the policy was in force, 
including death resulting therefrom, by any person or persons, by reason of the own- 
ership, maintenance or use of the busses described in the schedule annexed to the 
policy. The policy further provided that the company should defend any suit 
instituted against the assured and pay the expenses and costs thereof. On May 16, 
1922, a bus owned and operated by Horner and described in the policy was over- 
turned while the operator was attempting to get it out of a street railway track 
in the City of Camden. Some 26 persons, who were at the time passengers, .were 
injured. One passenger, Louis Crowder, was killed. Horner notified the Georgia 
Casualty Company, who sent one of its adjusters, Mr. Focht, to Camden. Later 
the assistant superintendent of the claim department, Mr. Edwards, came to Camden. 
Settlements were made with many of the claimants. It soon became apparent that 
the claims would exceed $10,000, the limit of the policy. By June 2, 1922, the 
Casualty Company had expended $5,000. There were 3 claims for injuries which 
had not been settled, and the claim arising from the death of Louis Crowder had not 
been adjusted. On the evening of that day, at a meeting in the office of the counsel 
who represented the 3 claimants for damages for injuries, a settlement of the 3 
injury cases was made. Mr. Horner personally paid approximately $3,000 to effect 
these settlements. This left the Crowder Case unsettled. The Casualty Company 
retained $5,000 for the adjustment of this claim. Settlement of the claim could 
not be made for this sum. A suit was instituted against Horner by the adminis- 
trator ad pros. of Crowder and was defended by the Casualty Company. The 
trial resulted in a verdict of $15,000 against Horner. 

An appeal was taken by counsel employed by Horner, and, pending the prosecu- 
tion of the appeal, a settlement was effected for $9,000. The Casualty Company 
contributed $5,000 of this amount. Horner paid $4,000. Horner also paid $500 for 
counsel fees and the expenses of the appeal. The present action was then instituted 
by Horner to recover the $4,000 paid by him, the $500 counsel fee, and the court 
costs and expenses. Horner alleged in his complaint that, at the time of the settle- 
ments referred to, as made on June 2, 1922, he was induced to pay the money 
required for these settlements upon the assurance that he would be relieved from 
all responsibility in connection with the settlement of the Crowder claim. 

The complaint filed had 4 counts. The first alleged the failure of the Casualty 
Company to fulfill its obligation to conduct the negotiations and make the Crowder 
settlement with a reasonable degree of care. The second count alleged that the 
Casualty Company refused to take an appeal for the plaintiff, provide counsel, and 
pay the costs of the appeal, in violation of its contract. The third count set up 
fraud and deceit on the part of the defendant resulting in financial loss to the 
plaintiff. The fourth count declared that the defendant so conducted the settlements 
as to persuade the plaintiff to contribute to the settlements, and as an inducement 
to secure these moneys from the plaintiff falsely represented that the Crowder claim 
had been settled or agreed to be settled for $5,000, and it was retaining that sum 
for that purpose; that thereafter the suit for damages for the death of Crowder was 
instituted, resulting in a verdict of $15,000; that the defendant refused to pay more 
than $5,000 and refused to take an appeal; that the plaintiff engaged counsel, took 
an appeal, and effected a settlement for $9,000; that the defendant contributed $5,000, 
but refused to pay costs, counsel fee, or other moneys. At the trial of the suit 
the plaintiff relied upon an alleged agreement to settle the Crowder Case in con- 
sideration of the payments made by the plaintiff to claimants with whom the Cas- 
ualty Company had not settled. This contention was somewhat of a departure from 
the pleadings, as outlined, but the trial judge permitted an amendment of the plead- 
ings so as to permit the plaintiff to present this theory of the case. A motion to 
_non-suit was made upon several grounds, including the ground that there was no 
proof that the defendant corporation had authorized its agent to enter into an 
agreement imposing liability in addition to the policy. The motion was overruled 
and an exception taken. There was evidence offered by the plaintiff and other 
witnesses as to the alleged agreement. Mr. Edwards, whom it was claimed had 
made the agreement, denied that he had made an agreement. The trial court in 
its charge left it to the jury to determine whether the agreement was made and 
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also whether it was done by the authority of the company. The result was a 
verdict for the plaintiff for the full amount claimed with interest. In the con- 
sideration of the propriety of the ruling of the learned trial judge on the motion 
to non-suit, it is important to refer to several of the provisions of the policy issued 
to the plaintiff by the defendant. It is therein provided as follows: 

“The liability of the company for loss from an accident resulting in bodily 
injuries to or in the death of one person (only) is limited to five thousand dollars 
($5,000) and subject to the same limit for each person; the total liability of the 
company for loss from any one accident resulting in bodily injuries to or in the 
death of more than one person is limited to ten thousand dollars ($10,000), regard- 
less of the number of assured involved. 

“No erasure or change appearing on this policy as originally printed, and no 
change or waiver of any of its terms or conditions or statements, shall be valid, 
unless set forth in an endorsement, added hereto and signed by the president or 
secretary of the company. Notice given to or the knowledge of any agent or any 
other person, whether received or acquired before or after the date of this policy, 
shall not be held to waive any of the terms or conditions or statements of this 
policy, or to preclude the company from asserting any defense under said terms, 
conditions and statements, unless set forth in an endorsement added hereto and signed 
by the president or secretary of the company.” 

Briefly, the portions of the policy above referred to provide that under no cir- 
cumstances shall the liability of the Casualty Company for loss from an accident 
exceed $10,000, and no change or waiver of the terms or conditions of the policy 
shall be valid, unless set forth in an endorsement added thereto signed by the presi- 
dent or secretary of the company. The effect of the agreement alleged to have been 
made by Mr. Edwards was to change the terms and conditions of the policy in a 
matter most material, namely, the maximum liability of the defendant under the 
policy. No agreement to the effect declared on could have been made by Mr. Edwards, 
the assistant superintendent of the claim department, under the terms of the policy. 
It was necessary for the plaintiff to prove that a modification of the contract had 
been made by a proper officer and in the manner indicated in the policy. This 
was not done. A corporation has the right to insert such provisions in its policies. 
It is only by such provisions that it can obtain protection against such a claim as 
was advanced in the present case. If Mr. Edwards did say what the plaintiff claims 
he did, he could not have bound the company to the change in the policy upon which 
this suit is based. It was therefore error not to have non-suited the plaintiff. If it 
be claimed that the agreement was entirely independent of the policy, then the case 
is equally barren of any authority on the part of Mr. Edwards to make such a 
contract. One dealing with a corporation must inform himself as to the authority 
of the one purporting to act for the corporation if he seeks to hold the corporation 
to an agreement made through the agent. An officer or agent can only bind 
a corporation to the extent that the power to do the act in question has been expressly 
conferred upon the officer or agent by the charter, by-laws, or corporate action of 
the stockholders or board of directors, or can be implied from the powers expressly 
conferred, or which are incidental thereto, or where the act is within the apparent 
powers which the corporation has caused those with whom its officers or agents have 
dealt to believe it has conferred. Aerial League of America v. Aircraft Fireproof- 
ing Corporation, 97 N. J. Law 530, 117 Atl. 704. The plaintiff offered no proof 
of the authority of Mr. Edwards within the law as above defined to bind the Cas- 
ualty Company. There was also no consideration shown which would support an 
independent agreement, as the payment of the claims made by the plaintiff was 
merely the fulfillment of an obligation which he owed to those injured by being 
the owner and operator of the bus which had been negligently operated. 

The judgment is reversed, and a venire de novo awarded. 

For affirmance: The Chancellor, and Justices Minturn, Kalisch, Black, and 
Campbell. 

For reversal: The Chief Justice, Justices Trenchard, Parker, and Katzenbach, 
and Judges White, Gardner, Van Buskirk, Clark, McGlennon, and Kays. 
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OHIO FARMERS’ INS. CO. v. TODINO. (No. 18095.) 
(Supreme Court of Ohio. Oct. 14, 1924.) 
145 Northeastern Reporter 25. 
(Syllabus by the Court.) 

INSURANCE—OWNER OF AUTOMOBILE. NOT HAVING COMPLIED 
WITH REGISTRATION LAW CANNOT RECOVER ON POLICY; “SOLE 
AND UNCONDITIONAL OWNER.” 

One who purchases from an insurance company a policy covering on an auto- 
mobile, which policy contains a provision that the underwriter shall not be liable if 
the insured be not the sole and unconditional owner of the automobile, may not 
recover damages under such policy when the owner, neither at the time of the pro- 
curing of the insurance nor at the time the liability was claimed to have arisen, had 
complied with the provisions of the act of the General Assembly relating to the 
registration of automobiles, found in volume 109, p. 330, Ohio Laws. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

Error to Court of Appeals, Jefferson County. 

Action by Dorothy Todino against the Ohio Farmers’ Insurance Company. 
Judgment for defendant was reversed by the Court of Appeals, and defendant brings 
error. Judgment of Court of Appeals reversed; judgment of common pleas court 
affirmed.—[By Editorial Staff.] 

The facts are stated in the opinion. 

Frank Taggart, of Wooster, Don McVay, of Le Roy, and S. C. Kerr, of Steuben- 
ville, for plaintiff in error. 

Gardner & Bigger, of Steubenville, for defendant in error. 

Conn, J. The facts in this case disclose that one Todino, husband of the plain- 
tiff, on April 29, 1921, procured of the Ohio Farmers’ Insurance Company, herein- 
after referred to as defendant, a fire and theft policy covering on an automobile; 
that on October 27, 1921, the husband visited the agent of the company and stated 
that he wanted the policy “corrected” by having it run in favor of his wife, herein- 
after referred to as plaintiff; that pursuant to such direction the agent of the com- 
pany made an indorsement, substituting the plaintiff instead of the husband as the 
insured. 

Subsequently suit was entered in the full amount of the policy, and defendant 
answered with a denial of liability, averring that no bill of sale was executed by 
the husband to the plaintiff, in accordance with the act of the General Assembly 
found in volume 109, page 330 et seq., of the Ohio Laws, and that the policy con- 
tained a provision exempting the company from liability, in event the insured was not 
the sole and unconditional owner of the property covered by the policy. 

Plaintiff and her husband testified that on October 27, 1921, the husband gave 
the car to the plaintiff; that the car was stolen within a day of two thereafter, and 
proofs of loss were made to the defendant company, which rejected the claim. It 
was conceded or fully proven at the trial that no bill of sale was executed, and that 
the policy contained the clause as pleaded by the defendant. The common pleas 
directed a verdict for defendant and entered judgment thereon, which judgment the 
Court of Appeals reversed, and the case is here for our construction of that statute, 
in so far as it is applicable to the precise facts. 

It is unnecessary at this time to determine what rights, if any, plaintiff might 
have against her husband and all the world, if the issue were as to her right of 
possession of this car. The issue and the only issue in this case is: What right 
has plaintiff, in view of the sole and unconditional ownership clause, to recover 
from defendant for the loss of the car, it appearing that no bill of sale had been 
issued to plaintiff for the automobile prior to or at the time she claimed to acquire 
title to the car, or at the time the indorsement was placed on the policy, or, indeed, 
at the time the car is claimed to have been stolen? 

It is provided by the above-cited statute that in all gifts in which title passes 
to a used motor vehicle the person making the gift shall execute, in the presence of 
two witnesses, a bill of sale in duplicate, and deliver same to the donee at or before 
the passage of title; that such bill of sale shall be duly verified before a notary 
public or other person authorized to administer oaths; that any such bill of sale not 
verified before delivery shall be null and void, and of no effect in law; that each 
person so receiving a used motor vehicle shall obtain from the person conveying, 
at or before the transfer or delivery, such bill of sale in duplicate, and, finally, that 
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the person receiving the bill of sale shall, within three days, file one of the duplicate 
copies with the clerk of courts of the county, who shall affix his official seal to such 
instrument. Other sections of the act provide money penalties for the failure to 
observe the several requirements. 

The authorities are plentiful that courts always look to the language of a 
statute, its subject-matter, and the wrong or evil it seeks to remedy or prevent, or, 
in other words, the purpose sought to be accomplished by its enactment, to determine 
whether a transaction governed by such statute is void if the statutory requirements 
be not followed, or whether (there being no direct provision making such transac- 
tion void) the penalty provided by the statute for the failure to observe it is all 
that is to be exacted. 

A distinction has been recognized between statutes designed for the protection of 
the public and those designed primarily for the raising of revenue. The courts are 
in accord that, where a statute is enacted to protect the public against fraud or im- 
position, or to safeguard the public health or morals, a contract in violation thereof 
is void, even though a money penalty also is exacted. 

The statute under consideration is not a revenue raising measure. No fees 
of any consequence are paid or are payable. It was not designed to prevent the 
sale of automobiles. Its sole purpose was to prevent, in so far as possible, the steal- 
ing of automobiles, which, because of the opportunity to commit the crime and 
escape detection, unfortunately had become, and is still, so prevalent as to be classi- 
fiable as a near industry. The declaration of the General Assembly which passed 
the act is that its purpose was and is to prevent traffic in stolen cars. 

In view of the requirement of the statute that a bill of sale shall be verified 
before it can have force and effect, how can it be successfully argued that no bill 
at all may have force and effect? Omission of action is not action. Non-performance 
is not performance. Failure to do a thing is not the doing of it. The absence of 
a paper is not the equivalent of a paper. As title cannot pass without a verdict bill 
of sale, and in this transaction no bill of any kind or character was executed by the 
donor or filed by the donee (plaintiff), how can it be claimed that at the time of the 
theft plaintiff was the sole and unconditional owner of the car, within the meaning of 
the policy? 

Conditons in policies are part of the consideration. For a small premium an 
insured obtains a large protection. A recovery on an insurance policy in the face of 
a violation of the provisions of the policy has the effect of penalizing the prudent 
and careful policyholders for the benefit of the careless and negligent one. This is 
so, since insurance companies are merely clearing houses for their policyholders. 
Such companies primarily bring no property into the world. Insurance companies 
are trustees of an express trust, and the payment by the officers of such companies 
of questionable bills and charges is as reprehensible as would be the squandering of 
trust funds by bankers, administrators, guardians, or other trustees. 

In surance contracts, as a rule, are plain. They follow standard forms. In 
some states policy forms are settled by statute. While Ohio has not provided a 
statutory form of policy, practically all policy forms in use in this state are in line 
with the accepted forms of other states. The one in suit is the standard form. 
Plaintiff under the law was required to know the contents of her policy. If in doubt 
as to its scope and extent, it was her duty to consult some one who could advise 
her. An explanation to the agent of the company of her so-called ownership at the 
time he was directed by the husband to change the name of the insured would 
have resulted either in the cancellation of the policy or in an accurate indorsement 
being made thereon. If the latter had been made, the company would have been 
estopped to plead the ownership clause. Thus both parties would have been protected, 
and the loss of this car, which was stolen the next day after the indorsement was 
placed on the policy, would have been sustained by the party who, having full knowl- 
edge of the facts, assumed the risk. No fraud on the part of the company or its 
agent is pleaded, nor could any be set up under the conceded facts, and, this being so, 
the policy conditions must be respected. 

As bearing upon the question of what is necessary to pass title, attention is called 
to the case of Building Association v. Clark, 43 Ohio St. 427, 2 N. E. 846, in which 
it was held that the purchaser from the mortgagor of lands incumbered by an un- 
recorded mortgage takes title thereto free of such incumbrances, even if such purchaser 
had full knowledge and notice of the existence of the mortgage. This is so because the 
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statute relating to the recording of such instruments provides that a mortgage shall 
take effect from the time it is delivered to the recorder of the proper county for 
record, and, until delivered, it is invalid to all the world, except the parties to it. 

In the case of Holiday v. Franklin Bank of Columbus, 16 Ohio, 533, it was held 
that a mortgage has no effect, either in law or equity, until it is delivered to the 
recorder of the county for record. Statutes relating to conveyancing are designed to 
settle the title to real estate, so that individuals having to do with lands may be 
protected, and were passed primarily to prevent crime, not to raise revenue. How 
can the statute in question be waived or disregarded, in the face of the construction 
given by this court to the statutes relating to conveyancing ? 

This transaction is not like unto that of one who in good faith buys a car from 
another believed to be the owner, but who, in fact, is not the owner; for instance, a 
thief. In such case, the courts have allowed a recovery. A recent case of that type 
is Norris v. Alliance Insurance Co. (N. J. Sup.) 123 Atl. 762. The court there 
says: 

“The plaintiff did not, knowingly, make any false representation to defendant as 
to his ownership; he supposed he was the unconditional and sole owner without any 
fact known to him to the contrary, and, so far as this record shows, was, and is, 
the only person claiming ownership.” 

The case at bar is quite a different one, because plaintiff here knew, or was 
bound as a matter of law to know, that she had no title. She is not in position to 
assert her good faith, in view of the fact that she disobeyed the statute. In effect, 
she misrepresented her ownership of the car to the defendant. In the last above cited 
case the purchaser violated no law and was allowed a recovery. In the case at bar, 
the plaintiff disobeyed the law and therefore should not have a recovery. It is 
inconceivable that a person at one moment may defy the state and in the next invoke 
its protecting arm. One may not disobey a statute and thereafter ask the courts 
to give him the benefit conferred by such statute. 

There is a line of cases upholding the principle that, where a contract involved 
in suit grows out of a prior illegal contract, the later transaction may be deemed 
valid, if it does not depend for its validity upon the original illegal transaction; in 
other words, if it is purely collateral. It is not difficult to understand the reason 
for this rule, but sometimes its application is a close question. 

One test is to ascertain whether one may make out a case in which is involved 
the second transaction, without calling to his aid the illegal transaction. As was 
said in Minnesota Lumber Co. v. Whitebreast Coal Co., 56 Ill. App. 248, the test is: 
May the demand be enforced in law without the aid of the illegal contract to establish 
the case? 

In the case at bar, while the burden of evidence may have shifted to the insur- 
ance company, it was necessary that the plaintiff rest her title to the car in ques- 
tion on the bill of salé required by the statute. Obherwise she had no title. Nor 
can plaintiff succeed where, although not required to resort to the illegal transaction 
to establish a prima facie case, he is compelled to resort to it to meet a complete 
prima facie defense. Mathews v. Wayne Junction Trust Co. (D. C.) 197 Fed. 237, 
holds that a receiver, having made a prima facie case which was completely answered 
by defendant, who was compelled in rebuttal to bring out and rely on a fraudulent 
transaction to which his company and defendant had been parties, could not recover. 

In 1 Story on Contracts (5th Ed.) § 761, it is suggested that there is a distinction 
between cases where the statute is merely directory and those where the statute is 
prohibitory. In the instant case it appears the statute is prohibitory, because a bill 
of sale can have no force and effect unless it is properly executed and filed for 
record with the clerk of courts, and carries the imprint of the seal of the clerk. 

True, as has been argued, it was held in Conithan v. Royal Insurance Co., 91 
Miss. 386, 45 South. 361, 18 L. R. A. (N. S.) 214, 124 Am. St. Rep. 701, 15 Ann. 
Cas. 539, that a policy of fire insurance issued to the keeper of a bawdyhouse upon 
furniture used therein was not void because of the unlawful business conducted 
there. But on examination that case discloses there was no question raised of the 
title of the insured. Admittedly, the business conducted in the bawdyhouse was 
illegal, but the furniture was not held in violation of any law. Furthermore, there 
Was no provision in the policy making an illegal use of the furniture a ground of 
forfeiture of the policy. 

The Supreme Court of that state (Mississippi) does not lose sight of the sound 
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rule, however, because in Pollard v. Phoenix Insurance Co., 63 Miss. 244, 56 Am. 
Rep. 805, where a question arose under a statute of the state making provision for 
the collection of its revenue, one of the provisions of that statute being that a person 
exercising any of the privileges enumerated should pay a privilege tax, a contract 
of insurance was held to be within the statute. The facts were these: One Mrs. 
Pollard was a merchant in Oklahoma and entered into a contract of insurance against 
loss by fire with an insurance company. Subsequently the stock of goods claimed 
to have been insured under the policy was destroyed. Proofs of loss were made, 
and, liability being denied, suit was entered to collect the loss and damage. The 
insurance company set up the defense that the contract was void because the plain- 
tiff was doing business in violation of law. The section of the statute (Code 1880, 
$589) in reference to which privilege taxes were required to be paid provided that 
any person who shall exercise any of the privileges enumerated in the chapter, “with- 
out first paying the price and procuring license as required, shall on conviction be 
fined,” etc., “or imprisoned,” etc., or both, “and all contracts made with any person 
who shall violate this act, in reference to the business carried on in disregard of 
this law, shall be null and void, so far only as such person may base any claim 
upon them, and no suit shall be maintainable in favor of such person on any such 
contract,” etc. The court held that a contract of insurance to protect the goods 
used in the business conducted in violation of the revenue laws was a contract “in 
reference to the business carried on in disregard of this law,” and therefore void. 

In Vining v. Bricker, 14 Ohio St. 331, a note was given in consideration of a 
sale of diseased sheep; the owner knowing them to be diseased when he sold them to 
the giver of the note. The statute (4 Curwen’s Rev. St. p. 2866) then in force pro- 
vided that whoever, being the owner of diseased sheep, should sell them without 
fully disclosing the fact to the purchaser, should be fined. There was a further 
provision in the statute that nothing in the section should change the right of any 
one sustaining damage in bringing suit for the recovery thereof, or in defending 
against any suit brought upon the sale of such sheep. 

In view of the proviso to the section, this court held that the note was not void, 
for the reason that the legislature especially provided “that the rights of the party 
sustaining damage, in his action or defense, should remain unchanged, neither enlarged 
nor diminished by the statute.” 

Suppose the penalty had been that such a note was to be deemed null and void, 
would it not have been conclusive? That is precisely what the General Assembly 
said should be the status of a transaction of the kind in suit, in so far as the passage 
of title is concerned. Hence the doctrine of upholding a contract as unrelated to a 
prior illegal contract has no application in this case. 

The judgment of the Court of Appeals should be and is reversed. The judg- 
ment of the Common Pleas should be and is affirmed. 

Judgment accordingly. 

Marshall, C. J., and Robinson, Matthias and Day, JJ., concur. 

Jones, J. (dissenting). I dissent, for the reason that the provisions of the policy 
apply only to the owner at the time of procuring insurance; there is nothing in 
the policy applying its terms to the transferee of the automobile, except the provi- 
sion requiring the assent of the insurance company. 
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SURETY 
In RE FREEMAN & BROOKS. 

ALEXANDER LUMBER CO. v. AATNA CASUALTY & SURETY CO. et At. 
(Circuit Court of Appeals, Seventh Circuit. May 29, 1924. Petition for Rehearing 
Overruled August 15, 1924.) (No. 3315.) 

1 Federal Reporter (2d) 430. 

1. JUDGMENT—MATTER HELD CONCLUDED AS BETWEEN PARTIES 

IN SUBSEQUENT LITIGATION. 

Where, in litigation in the state courts between the surety on a building con- 
tractor’s bond and a furnisher of materials, it was determined that the surety had 
an equitable right to have all payments made to the materialman from funds received 
for the building applied on materials furnished for such building, and that the 
materialman had received sufficient to pay its claim, such decision is conclusive, 
as between the parties, and though the claimant served notice of lien under the 
state statute it cannot assert a claim to a fund still due the contractor as against 
the surety, who has paid other claimants. 

(For other cases, see Judgment, Dec. Dig. § 720.) 

. STATES—FILING CLAIM TO FUND» HELD SUFFICIENT NOTICE OF 
LIEN. 

Under Mechanic’s Lien Law IIl. §23 (4 Jones & A. Stats. Ann. 1913, p. 3979), 
giving one furnishing materials to a contractor for any public improvement a lien on 
money due the contractor on notice to the disbursing officer at any time before the 
money is paid over, the filing of a claim to money which has been paid over by 
such officer to the trustee in bankruptcy of the contractor, and is held by him, is 
sufficient notice of lien. 

(For other cases, see States, Dec. Dig. § 108%.) 

3. SUBROGATION—NOT MATTER OF CONTRACT, BUT OF EQUITABLE 

RIGHT. 

The right of “subrogation” is not a matter of contract, but is an equitable right 
accruing to one obligated, as surety or otherwise, whereby on the making of the 
payments he succeeds to all of the rights of the person to whom he made the 
payment. 

(For other cases, see Subrogation, Dec. Dig. § 1.) 

. SUBROGATION—SURETY AS ASSIGNEE OF CLAIMS PAID, THOUGH 
NOT PAYING FULL FACE VALUE, HELD ENTITLED TO SUBROGA- 
TION. 

A surety for a building contractor, which paid and took an assignment of claims 
against the contractor which it was obligated to pay, held subrogated to the right of 
the claimants to liens, so far as necessary for its reimbursement, though it did not 
in all cases pay the full face value of the claims. 

(For other cases, see Subrogation, Dec. Dig. § 33[3].) 

Evan A. Evans, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern District 
of Illinoins. 

In the Matter of Freeman & Brooks, a partnership, bankrupt; John W. Stipes, 
trustee. The Alexander Lumber Company appeals from an order allowing the claim 
of the A£tna Casualty & Surety Company to a fund. Affirmed. 

Walter T. Gunn, of Danville, Ill., and Donald C. Dobbins, of Champaign, IIl., 
for appellant. 

Louis L. Dent, of Chicago, Ill, for appellees. 

Before Alschuler, Evans and Page, Circuit Judges. 

Pace, Circuit Judge. Bankrupts built for the board of trustees of the University 
of Illinois a chemistry building under a written contract, and pursuant to the pro- 
visions thereof entered into a bond, on which the appellee surety company (herein- 
after called “surety company”) was security. Appellant furnished materials to 
bankrupts to the extent of $15,790.13 for the chemistry building, and a much larger 
amount that was used on other jobs. 

During the progress of the work, bankrupts, from moneys received from the 
board of trustees, paid to appellant over $26,000, without direction as to application, 
but which was applied by appellant on contracts with bankrupts other than that with 
the board of trustees. When the building was completed, bankrupts owed to various 
persons, other than appellant, for materials used in the chemistry building, over 
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$13,573.62. There was due from the board of trustees $14,517.52, and appellant was 
claiming payment for all materials furnished by it for the chemistry building, and 
on April 19, 1916, served on various state and university officials notice of lien 
under the provisions of the Illinois Mechanic’s Lien Law. 

[1] About September 1, 1916, appellant, in the name of the board of trustees, 
sued bankrupts and the surety company on the law side of the Champaign County, 
Ill., Circuit Court, for the full amount of the claim for which it had served notice 
of lien. Various other materialmen sued the surety company in the same court 
on its bond, and it settled with all materialmen, other than appellant, taking to itself 
assignments of their claims; but it commenced against appellant, on the equity side 
of the Champaign County Circuit Court, a suit to enjoin appellant’s suit at law. 
In the equity suit, appellant filed a cross-bill, setting up the rights claimed in the 
suit at law, and asked that the surety company be decreed to pay its claim. 

A preliminary injunction was granted the surety company, and the litigation m 
the equity suit was finally terminated by a decree entered in the Champaign County 
Circuit Court, under the direction of the Supreme Court of Illinois, which remanded 
the cause to the Circuit Court, with directions to enter a decree granting the injunc- 
tion prayed for in the surety company’s bill. 296 Ill. 500, 129 N. E. 871. The final 
decree in the Circuit Court dismissed appellant’s cross-bill and perpetually enjoined 
appellant from prosecuting its suit at law or any other suit against the surety com- 
pany upon its bond. 

Freeman & Brooks went into voluntary bankruptcy, and the board of trustees paid 
to the trustee in bankruptcy, who is a co-appellee with the surety company, the bal- 
ance due on the chemistry building contract. On petition of the trustee in bankruptcy, 
appellant and the surety company were cited to appear and disclose their claim to 
the fund coming from the board of trustees. 

Appellant, by answer and amended answer, set out its claim for a lien, asserting 
its right to a prior claim to the fund because it was a materialman, and the only 
one of the materialmen who had perfected its lien. The surety company set up by 
petition the terms of the building contract and its bond, and the various steps that 
preceded its payment of the claims of the materialmen listed in its petition. The 
list did not include the appellant, but included ‘all other materialmen who were left 
unpaid by bankrupts. 

A hearing was had before the referee, whose findings were adverse to appellant 
and favorable to the surety company. The findings were approved by the District 
Court; hence this appeal. 

In the equity suit in the state court, the master found that payments made by 
bankrupts to appellant, from funds arising from the chemistry building, were 
sufficient in amount to discharge the debt due appellant for materials furnished for 
that building, had such payments been so applied. No objection was made to that 
finding of fact, but an objection, which was permitted to stand as an exception, 
was made to the master’s report, because it did not find that appellant did not know 
the source of the funds paid to it by bankrupt. The circuit court made no findings 
of fact, but sustained the exceptions to the master’s report, and dismissed the surety 
company’s bill for want of equity, and that action the Supreme Court found was 
erroneous. The Supreme Court found that the record before it “produces the un- 
avoidable conclusion that payments to the amount of defendant in error’s” (appel- 
lant’s) “claim for materials furnished for the chemistry building were, in fact, made 
from funds arising from that building.” 

In the surety bond the individual members of the bankrupt firm were principals 
and the surety company was surety. The board of trustees of the University of 
Illinois was obligee. The condition recited the contract to build a chem‘stry build- 
ing, wherein it was provided that “contractors shall give, within five (5) days after 
execution of said contract, a surety bond in the full amount of said contract, guar- 
anteeing the faithful performance of the contract in accordance with the terms 
thereof, and including a provision providing for the protection of sub-contractors, 
materialmen, mechanics, workmen, or other persons furnishing material or labor, 
to the same extent as though they were parties to the bond and agreement.” 

The defeasance clause provided that, if bankrupts should perform their con- 
tract, and save the board of trustees harmless, and turn over the building and the 
premises free and clear of any and all claim or claims for infringement, etc., pay in 
full all indebtedness to any sub-contractor, etc., then the obligation to be null and 
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void. The bond further provided, in the defeasance clause, that it was not only for 
the protection of the board of trustees, but was also “for the protection of the said 
subcontractor, who shall have the right to enforce the obligation of this agreement 
and bond against the said principals and surety in the same manner and to as full 
an extent as though they were parties to this bond and agreement; it being under- 
stood and agreed, however, that this protection shall not extend to any party or 
parties to whom the said principal is not directly indebted by reason of the furnish- 
ing of labor or material in or about the erection or construction of said building.” 

It is stipulated in the record that the surety company made the payments shown 
in the record to the several persons, as claimed, and that, if further evidence was 
taken, it would show that those parties were materialmen who had furnished labor 
or material in the construction of the chemistry building. 

Appellant urges four reasons for reversal: First, that it had an unpaid claim 
for material used on the chemistry building, for which it was entitled to prior pay- 
ment from the funds coming to the trustee in bankruptcy from the board of trustees 
because it alone had perfected its lien by giving the required notice; second, that, 
because it appears that the surety company compromised and paid something less 
than the face of the claims due the several materialmen, the surety company is not 
entitled to be subrogated to their rights; third, that appellee surety company did 
not, nor did any of the materialmen with whom it settled, perfect a lien, and that 
therefore the surety company is not entitled to any priority or to anything as against 
appellant; fourth, appellant claims that, if it is not entiled to a priority, it is at least 
entitled to pro-rate with the surety company in the fund coming from the board of 
trustees. 

The suit at law in the state court was brought by appellant, for its use, in the 
name of the obligee in the bond and against the obligors for its own benefit, on the 
theory that it was a materialman, unpaid by bankrupts for materials furnished for 
the chemistry building contract. That was the same theory upon which it filed 
its notice of lien. The equity case in the state court sought an injunction against 
appellant upon the theory and claim that appellant had been paid in full from the 
chemistry building fund, and upon that theory the surety company prevailed and 
obtained a permanent injunction. The Illinois Supreme Court also determined that, 
as between the appellant and the surety company, as one having an equitable interest 
in the disposal of the funds coming from the chemistry building contract, the ordi- 
nary rule, permitting a payee to make application of funds as it might see fit, where 
no direction was given by the payer, would not apply. 

Appellant relies for its lien upon, section 23 of the Illinois Mechanic’s Lien 
Law, being section 7161, 4 Jones & Addington’s Ill. Stats. Ann. 1913, p. 3979. This 
section was Section 24 of the Mechanic’s Lien Law of 1895, p. 226, and is so referred 
to in some of the Illinois cases. Under section 23 a lien was given to those who 
furnished to the contractor materials, etc., for any public improvement. The lien 
attached to the moneys, etc., due the contractor by the furnishing of the materials, 
etc., and upon the giving of a notice at any time before the money was paid over 
the disbursing officer was required to hold enough money to pay the claims for 
which notice was given. Spalding v. Brown, 171 Ill. 487, 492, 49 N. E. 725; Haynes 
et al. v. County of Coles, 234 Ill. 137, 143, 84 N. E. 747, 14 Ann. Cas. 1055. 

On April 19, 1916, appellant gave notice of its lien to the board of trustees. 
From that date until it was, on October 21, 1921, cited to appear in the bankruptcy 
court and establish its claim, it took no steps as against the board of trustees to 
make its lien effective. During nearly all of the intervening time it was engaged in 
litigation in the state courts of Illinois in an attempt to collect from the surety 
company the money due from the bankrupt for the same materials furnished for 
account of the chemistry building. 

Section 23 only required that the money should be held to pay the claim on which 
notice of lien had been given until the claim was admitted or by law established. 
While the bankrupt, just before the service of the notice on the board of trustees, 
made a statement that there was $15,719.30 due to appellant for materials furnished 
on the chemistry building, and directed payment thereof to appellant, yet the question 
whether there was anything actually due was disputed by the surety company in 
the litigation in the Illinois courts, and that litigation determined the fact that 


there was nothing due from bankrupt to appellant for materials furnished for the 
chemistry building. 
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There was no time specified in section 23 within which an action to establish a 
claimant’s right was to be commenced, but section 23 was amended in 1917 (Session 
Laws 1917, p. 566), and again in 1919 (Session Laws 1919, p. 642; Callaghan’s III. 
Laws Ann. 1917-20), and the latter amendment provided, among other things, that 
the person so claiming the lien “shall, within thirty (30) days after filing notice 
with the state official, commence proceedings by bill in equity for an accounting, 
making the contractor to whom such material,” etc., “was furnished, party defend- 
ant, and shall, within the same period notify the official of the state of the commence- 
ment of such suit by delivering to him a certified copy of the bill filed. * * * It shall be 
the duty of the state official after the sworn statement has been filed with him, to with- 
hold payment of a sum sufficient to pay the amount of such claim, for the period 
limited for the filing of suit, unless otherwise notified by the person claiming the 
lien.” 

Appellant took no steps to establish his rights under the amendment. That 
amendment required not merely a written notice, but a sworn statement. It is evident, 
from the holding in Spaulding v. Brown and Haynes v. County of Coles, supra, that 
all the subcontractors and materialmen have liens conferred upon them by the statute 
by the mere act of furnishing the material, etc., for the public improvement, and 
that such liens could be availed of by giving the notice provided in the statute at 
any time before the money is paid over; it being the obvious purpose of the statute 
that all materialmen, etc., should be paid from the funds due to the contractor. 

The fund in the hands of the board of trustees was never paid to bankrupts, but, 
after bankruptcy, on demand and order of the bankruptcy court, it was paid over 
to the trustee in bankruptcy, and appellant and the surety company, on citation, went 
into the bankruptcy court and set up their rights, each asserting a lien to the fund. 
It is not asserted that the payment to the trustee in bankruptcy discharged any lien. 
Appellant asserts that it completed its lien by notice and that neither the surety com- 
pany, nor those whose claims it purchased had any right to a lien, because no notice 
was ever given by any of them. No creditor of bankrupt other than appellant has 
appealed from the decree of the bankruptcy court entered May 7, 1923. 

[2] We are of opmion that, in so far as the rights of lien claimants are con- 
cerned, the rights of appellant and the surety company must be held to be the same as 
though the fund was in the hands of the board of trustees. When the surety com- 
pany filed its petition in bankruptcy, it gave notice and asserted its lien in ample 
time, and the decree of the bankruptcy court as to the funds from the board of 
trustees must stand as against everybody, unless it can be in this case successfully 
assailed by appellant. We are of opinion that, so far as appellant is concerned, the 
decree is unassailable for the reason that the question as to whether or not bank- 
rupts were indebted to appellant for materials furnished upon the chemistry building 
was directly involved in the litigation in the Illinois courts; and the Supreme Court 
made two findings that are binding everywhere as between appellant and the surety 
company, where the right to the-fund in question is involved. 

The court said (Alexander Lumber Co. v. AZtna Co., 296 Ill. 500, 506, 129 N. E. 
871, 873); “The fair construction of this provision of the bond is that the surety 
thereon has a right to have payments to the materialman from funds derived from 
the building covered by the surety contract applied to the account: for materials 
furnished for said building.” And further: “The doctrine that a surety in a case 
such as the one at bar has a special equity in the funds arising from payments made 
under that contract is based upon sound principles of equity and fair dealing and is 
supported by numerous authorities.” 

The surety company had and has an interest in the fund not only by reason of the 
liens under the statute, to which it was subrogated, but also by reason of its equitable 
rights under its bond. The bond, under which it paid the claims of the several ma- 
terialmen, is the same bond upon which appellant sued. It would be a strange per- 
version of equity and justice to defeat appellant, as was done in the state courts, 
because it had been once paid from the fund, and yet permit it to have priority in 
that fund here over the same antagonist. 

[3] The right of subrogation is not a matter of contract, but is an equitable right 
accuring to one obligee as surety or otherwise to make payments, whereby, upon 
the making of the payments, the one so obligated succeeds to all of the rights of the 
person to whom he made the payment. A£tna Life Ins. Co. v. Middleport, 124 U. S. 
534, 549, 8 Sup. Ct. 625, 31 L. Ed. 537; Prairie State Bank v. U. S., 164 U .S. 227, 
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17 Sup. Ct. 142, 41 L. Ed. 412; German Savings & Loan Soc. v. Tull, 136 Fed. 1, 6, 
69 C. C. A. 1; First Nat. Bk. v. City Trust, etc., Co., 114 Fed. 529, 533, 52. C. A. 313. 

[4] There are cases that hold that the settled law is that payment of the whole 
debt on which a surety is liable is essential to subrogation. Columbia Finance & 
Trust Co. v. Ky. Union Ry. Co., 60 Fed. 794, 796, 9 C. C. A. 264; Pa. Co,, ete., v. 
Phila. Co. et al. (C. C. A.) 266 Fed. 1, 8. The language of those cases, abstractly 
considered, might seem to support appellant’s contention, as appellee surety com- 
pany did not pay the full face of the claim, and therefore it has no right to subroga- 
tion. No such construction can be placed upon the cases cited, because the facts 
there showed that one obligated to make payments paid only a part of the whole 
claim which it was obligated to pay, and did not take a transfer of the whole of 
the claim. The part of the claim which it did not pay was not extinguished, whereas 
in the case at bar the surety company, while paying in some cases perhaps some- 
thing less than the face value of the claims, wholly extinguished the rights of the 
several holders of the claims assigned to it and became itself the only creditor. 
Under such circumstances, the reasons suggested in the cases above cited why there 
could be no subrogation are without force. 

In Union Stone Co. v. Board of Chosen Freeholders, 71 N. J. Eq. 657, 65 Atl. 
466, 471, the court, discussing the scope of subrogation, held that one may be sub- 
rogated to the extent necessary to reimburse himself for his necessary outlay, but 
no further, citing Prairie State Nat. Bk. v. U. S., 164 U. S. 227, 17 Sup. Ct. 142, 
41 L. Ed. 412; First Nat. Bk. v. City Trust Co., 114 Fed. 529, 52 C. C. A. 313. That 
is the extent to which the surety company asks relief in this case. The surety com- 
pany is entitled to be subrogated to the liens to which the several materialmen, whose 
claims it purchased, had. 

It is unnecessary to discuss the other reasons urged for reversal. Whether appel- 
lant is a general creditor is a question not before us. 

Decree is affirmed. 

Evan A. Evans, Circuit Judge (dissenting). In P. McGarry & Son v. Central 
Trust Co. of Illinois, 240 Fed. 400, 153 C. C. A. 326, this court held that, where a 
contractor became a bankrupt owing individuals for material and labor, and also a 
surety company that had under its contract paid for certain labor and material, the 
individuals and the surety company were entitled to share the fund in the hands of 
the trustee in bankruptcy pro rata and in preference to general creditors. Applying 
this rule to the facts here present, as set forth in the majority opinion, the conclusion 
seems unavoidable that appellant’s and appellee’s claims should be recognized as on a 
parity, unless modified by the action or nonaction of either party in perfecting its 
len. That appellant seasonably took the necessary action to perfect its lien is not 
denied. That it had a lien upon the facts stated is also established. Bankers’ Surety 
Co. v. Maxwell, 222 Fed. 797, 138 C. C. A. 345. 

Nor has our attention been called to any Illinois decision which would justify us 
in denying to appellee its right to a lien. The notice (in the form of a petition) 
which it gave the trustee in bankruptcy after the money had been turned over by the 
trustees of the University of Illinois, was sufficient under section 23 of the lien statute. 
Counsel seem to agree that the amendments to the lien laws (Session Laws 1917, 
p. 566, and Session Laws 1919, p. 642) were not intended to, and could not, affect prior 
existing liens, and with this position I agree. 

With both claimants entitled to, and in fact holding, mechanic’s and material- 
men’s liens against bankrupt, a division of the fund between claimants would neces- 
sarily follow, were it not for the contention that this issue was determined adversely 
to appellant by the Illinois Supreme Court. The Illinois decision did not and could 
not go further than to hold upon the facts appearing that appellee was not liable 
to appellant upon the surety contract for the latter’s claim against bankrupt. 

More specifically stated, the Illinois decision in res adjudicata only as to appel- 
lee’s liability under the particular surety cantract there under consideration. Liability 
was denied because of the terms of the contract. The decision did not deny appel- 
lant’s right to a lien against the fund in the hands of the University trustee, for such 
an issue was not before it. Nor was there any issue before the court as to priority 
between various labor and material claimants. by virtue of partial payments out of the 
University building fund. If any language appears in the opinion bearing upon the 
issues of liens or priority of liens, it was clearly obiter. Black, Law of Judicial 
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Precedents, § 55; 7 R. C. L. 1003, 1004; People v. San Luis O. Bank, 159 Cal. 65, 
112 Pac. 866, 37 L. R. A. (N. S.) 934, Ann. Cas. 1912B, 1148; Radford v. Myers, 
231 U. S. 725, 34 Sup. Ct. 249, 58 L. Ed. 454. 

Each party having a lien for materials furnished, and the fund lienable being in 
court, the parties should in my opinion share pro rata therein. 


CHOUTEAU TRUST CO. v. a BONDING & INS. CO. 
(No. 6542.) 
(Circuit Court of Appeals, Eighth Circuit, August 5, 1924.) 
1 Federal Reporter (2d) 136. 

1. SUBROGATION—PURCHASER OF TAX BILLS HELD LIABLE TO 
SURETY ON CONTRACTOR’S BOND FOR MONEYS PAID CONTRAC- 
TOR AFTER NOTICE OF SURETY’S CLAIM. 

Assignee of tax bills isstied to sewer contractor, which, after deducting amount 
due it for loans to contractor, paid balance to him, after it had notice that contractor’s 
surety claimed a lien thereon, held liable for expenditures by contractor from moneys 
so paid for other than claims for which the surety was liable. 

(For other cases, see Subrogation, Dec. Dig. § 36.) 

3. SUBROGATION—CONTRACTOR’S SURETY HELD NOT ESTOPPED 
FROM ASSERTING CLAIM AGAINST PURCHASER OF TAX BILLS 
ISSUED IN PAYMENT TO CONTRACTOR. 

Surety on contractor’s bond, who acquiesced in manner of handling accounts be- 
tween contractor and assignee of tax bills, held not estopped from asserting such 
assignee’s liability for funds turned over to contractor after notice of surety’s claim 
of a lien thereon. 

(For other cases, see Subrogation, Dec. Dig. § 35.) 

4, EQUITY—DECREE MUST BE WITHIN THE ISSUES, AND DEFENSE 
NOT PLEADED NOT AVAILABLE. 

Decree under equity practice must be within the issues, and where contractor’s 
surety, suing assignee of tax bills for amounts which it permitted contractor to divert, 
alleged its bond covered only claims for labor and material going into work and 
answer alleged all proceeds were applied to such claims, defense that bond covered 
other claims was not available. 

(For other cases, see Equity, Dec. Dig. §427 [1].) 

5. MUNICIPAL CORPORATIONS—SURETY ON CONTRACTOR’S BOND 
NOT LIABLE FOR NONLIENABLE CLAIMS. 

Surety on public improvement contractor’s bond given under Rev. St. Mo. 1919, 
§ 1040, and conditioned for payment of material used and for labor performed, held 
not liable for claims which would have been nonlienable if existing against a private 
individual. 

(For other cases, see Municipal Corporations, Dec. Dig. § 347[2].) 

Appeal from the District Court of the United States for the Eastern District of 
Missouri; Charles B. Faris, Judge. 

Suit by the Massachusetts Bonding & Insurance Company against the Chouteau 
Trust Company. Decree for plaintiff, and defendant appeals. Affirmed. 

John T. Hicks, of St. Louis, Mo. (F. L. Cornwell, of St. Louis, Mo., on the 
brief), for appellant. 

Walter H. Saunders, of St. Louis, Mo. (John S. Leahy and Lambert E. Wal- 
ther, both of St. Louis, Mo., on the brief), for appellee. 

Before Kenyon, Circuit Judge, and Amidon and Scott, District Judges. 

Kenyon, Circuit Judge. This is the second appearance of this case in this court. 
The prior decision will be found in 264 Fed. 793. Parties for convenience will be 
designated as in the trial court, appellee here being plaintiff there. In brief, this is 
an action in equity brought by plaintiff in the District Court of the United States for 
the Eastern District of Missouri on the 13th day of January, 1919, against defendant. 
Chouteau Trust Company, to enforce a claimed right of equitable subrogation and 
for an accounting. On the former trial in the District Court the action was dis- 
missed at the close of plaintiff’s testimony. Upon appeal the case was remanded to 
the District Court for a fuller hearing in accordance with the views indicated in 
the court’s opinion. Upon the retrial the court rendered a decision in favor of plain- 
tiff, and referred the matter to a master for an accounting, who duly filed his findings 
and report, recommending judgment for plaintiff against defendant in the sum of 
$3,315.59, with interest at 6 per cent. per annum from January 15, 1919, and costs. 
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Exceptions filed to the master’s report were overruled, the report confirmed, and final 
decree entered, from which the defendant prosecutes this appeal. 

The facts substantially are as follows: 

In the early part of 1916 Cooney-Garland Company, a copartnership, having made 
a contract with the city of St. Louis for the construction of what was known as the 
Russell Place joint district sewer, made an arrangement with defendant, Chouteau 
Trust Company, whereby the trust company was to make purchase of special tax bills 
to be issued by the city of St. Louis to pay for the construction of said sewer, and 
was to make advancements and loans to said contractors for use in the performance 
of their contract. Plaintiff was familiar with said arrangement by virtue of a com- 
munication addressed to it by defendant. Plaintiff signed the contractor’s bond as 
surety, knowing of defendant’s arrangement with the contractor; the same being 
executed to the city of St. Louis in the penal sum of $12,063.43. This bond was given 
under the provision of section 1040, Revised Statutes of Missouri of 1919, which 
required contractors of public work to be performed for the state, county, or city to 
execute such a bond. Defendant from time to time, up to the completion of the work 
provided for by the contract, advanced money to the contractor upon estimates of 
the engineering department of the city; the contractor executing notes to the trust 
company as evidence thereof. 

In July, 1917, representatives of plaintiff at St. Louis brought to the attention of 
defendant its desire to make arrangement for the disposiion of the funds to be 
realized from the special tax bills then about to be issued by said city to the con- 
tractor, and which were to be transferred to defendant under its contract for pur- 
chase and advancement of loans. July 16, 1917, a written notice was sent out by 
appellee (plaintiff), addressed to some of the city officials, defendant and the con- 
tractor with reference to the proper distribution of the funds to be realized from the 
tax bills. Defendant’s copy of this letter was received on August 3, 1917. At the 
time of the receipt thereof there were claims due and unpaid, incident to the perform- 
ance of the contract for which the special tax bills were issued, exceeding $7,000. 
These claims were for material furnished and used in the construction of the sewer, 
and judgment was subsequently rendered therefor against plaintiff as surety on the 
bond, which it paid. At the time of the hearing before the master other suits were 
pending against plaintiff as surety for an amount in excess of $1,000. 

The face value of the tax bills received by appellant was $33,359.39. They were 
purchased at 90 cents on the dollar, leaving the amount chargeable against the ap- 
pellant, $30,023.46. Defendant credited to itself from this amount what was due it 
on the notes of the contractor, amounting to $20,400 and inerest to August 3, 1917, 
in the sum of $454.34, leaving a balance August 3, 1917, of $9,169.12 in the hands of 
the defendant. This balance was subsequently turned over by appellant to the con- 
tractor and by it deposited in its bank account with defendant. Checks were then 
drawn by the contractor against such account until it was all disbursed. Of the 
amounts drawn, $5,728.25 was to the Blackmer-Post Pipe Company for sewer pipe 
used in the sewer, and $125.28 to the Banner Iron Works for material used and fur- 
nished in the work. 

The master and the lower court found that these two items constituted proper 
credits in favor of defendant, as they served to liquidate indebtedness for which 
plaintiff would be liable on the surety bond. There is no appeal from this holding. 
Consequently the correctness thereof is not before us. Deducting these two items, 
then, from the amount on hand August 3, 1917, leaves a balance of $3,316.59. This 
fund was used to pay certain notes for money loaned by George Baptiste, $1,000; 
Mary Garland, $500; and J. Anderson, $700—the same having been borrowed by the 
contractor to pay for labor performed on the work. $353 was also paid Seneca C. 
Taylor for hay and grain used in feeding teams on the work, and $250 was paid 
Frank J. Quinn for legal services rendered in connection with thé contract. 

The master held, and in that he was sustained by the trial court, that these later 
items, making up $3,315.59 of the fund, were claims that could not have been asserted 
as against the plaintiff, and that defendant, by turning over, after the time of notice 
to it of plaintiff's claims, the funds upon which plaintiff had an equitable lien, was 
— to plaintiff for these disbursements. Section 2 of said decree is as 
follows: 

“(2) That defendant is declared to be a trustee and required to account to plain- 
tiff for the proceeds of all special tax bills issued in favor of said contractor in 
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payment for said construction work, to the extent of the disbursements heretofore 
made, or which plaintiff will hereafter be required to make, under said bond, and that 
plaintiff has an equitable lien on said tax bills and the proceeds thereof, which at- 
tached as of the date of the execution of its bond.” 

We consider first the scope and effect of the former opinion. This court held 
that, under the bond signed by plaintiff, the undertaking was to indemnify the city 
against what the court termed “lienable items,” which would otherwise become a 
charge against its property, and that plaintiff would not ordinarily be liable for any 
claims against the contractor, although incurred in the performance of the contract, 
which were not of that nature. The term “lienable items,” which is used in the 
former opinion and also by the trial court, is used as a mere descriptive or desig- 
native term, referring to those claims for work performed and material furnished 
which would be lienable if existing against a private individual. As the work is a 
public one, the claims are not strictly lienable, and ‘the statute of Missouri is to pro- 
tect the laborer, materialman, the city, and the public, by providing for a bond in 
place of such securiy as might otherwise be sought by attaching a lien to property. 
Such statutory provisions are quite common in the various states, and the federal 
government also seeks by statutes,to protect persons furnishing material and labor 
for the construction of public works. 

The Supreme Court, in Equitable Surety Co. v. United States of America, to 
the Use of McMillan, 234 U. S. 448, 456, 34 Sup. Ct. 803, 805 (58 L. Ed. 1394), 
speaking of such bonds as to public work says: “The public is concerned, not merely 
because laborers and materialmen (being without the benefit of a mechanic’s lien in 
the case of public buildings) would otherwise be subject to great losses at the hands 
of insolvent or dishonest contractors, but also because the security afforded by the 
bond has a substantial tendency to lower the prices at which labor and material will 
be furnished, because of the assurance that the claims will be paid.” 

[1] This court also held that the plaintiff had no right of action based upon the 
assignment contained in its printed application for a bond; that there was no element 
of usury in the transaction between the defendant and the contractor; that the right 
to be reimbursed for its advancements, with interest, made with the full knowledge 
of the plaintiff, gave defendant as to that question a superior equity to the equity 
of plaintiff; that the defendant was protected from liability to the extent that the 
proceeds of the tax bills in excess of defendant’s own claims, were applied in extin- 
guishment of claims for which the surety would be liable; further, that defendant 
had notice and knowledge, before it made the disbursements over and above its legiti- 
mate claims, of the claim of plaintiff as surety, and that if this disbursement of the 
amount above its legitimate claims was without authority, and prejudicial to plaintiff’s 
rights, recovery could be had against defendant, and that the disbursement to the 
contractor would be no defense; that the principal (contractor) paid out money to the 
prejudice of the surety, and that defendant put it in the power of the principal so 
to do by turning over to it the balance of the tax bill funds after notice of the 
surety’s claim; that the right of the surety to subrogation attached from the date 
of the bond—and the court said: “This right could not be displaced by the appellee 
simply under its contrtct of purchase with the Cooney-Garland Company, so far as 
the balance of purchase money is concerned, which was turned over to the contractor 
by appellee after appellee was put upon notice of the probable claim of appellant. 
The fund was then still in its hands, and its duty was to retain it until the respec- 
tive rights of surety and principal could be ascertained.” 

The court further held that plaintiff was subrogated, not only to the rights of 
the contractor in the funds due under the contract, but also to the rights which the 
creditors might have asserted. The ultimate conclusion of the court seems to be that 
the equity of the plaintiff was superior to any equity of the defendant after notice to 
it of plaintiff’s claim; that plaintiff, having paid out more than $7,000 for labor and 
material, for which the principal was primarily responsible, was entitled to an 
equitable lien upon the fund in the hands of the Chouteau Trust Company derived 
from the tax bills for the sums paid by it for labor and material entering into the 
construction of the sewer; that defendant’s act in disbursing such funds or permit- 
ting them to be disbursed was to the prejudice of plaintiff. Cox v. New England 
Equitable Ins. Co., 247 Fed. 955, 160 C. C. A. 655; Columbia Digger Co. v. Rector 
et al. (D. C.) 215 Fed. 618; Hardaway v. National Surety Co., 211 U. S. 552, 29 
Sup. Ct. 202, 53 L. Ed. 321; Henningsen vy. United States Fidelity & Guaranty Co. of 
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Baltimore, Md., 208 U. S. 404, 28 Sup. Ct. 389, 52 L. Ed. 547; Prairie State Bank 
v. United States (United States v. Hitchcock) 164 U. S. 227, 17 Sup. Ct. 142, 41 
L. Ed. 412. 

[2] These questions settled in the former appeal have become the law of this 
case. Thompson v. Maxwell Land Grant & Railway Co., 168 U. S. 451, 18 Sup. Ct. 
121, 42 L. Ed. 539; Supervisors v. Kennicott, 94 U. S. 498, 24 L. Ed. 260. This case 
is therefore reduced to very narrow limits. The court left open for further con- 
sideration the question of estoppel and remanded the case for a fuller hearing. 

Defendant claims an estoppel, and relies upon defendant's letter to plaintiff dated 
July 6, 1916, delivered to Graham and by Graham to plaintiff prior to execution of 
the bond; the conversation of plaintiff’s representative, Lamb, with St. Jean, defend- 
ant’s secretary and treasurer, July 10, 1917, in which Lamb was told that the con- 
tractor would distribute its funds and pay its bills by check in the usual way; the 
letter of plaintiff's resident manager dated July 16, 1917, with reference to their 
expectation that the contractor would comply with its contract and requesting final 
payment to be deferred until satisfactory arrangements could be made for the dis- 
tribution of the funds; the acquiescence of plaintiff in the announced purpose of 
defendant to take the tax bills, and the announced practice and intention of the con- 
tractor to pay its bills by check in the usual way; the settlement between defendant 
and the contractor on August 4 and 5, 1917, delivering to it the balance due, and its 
disbursement of that balance without interference on the part of plaintiff. 

[3] We are satisfied the evidence in the record does not justify the claim of 
estoppel as to the amounts disbursed after notice of plaintiff's claim. The letter of 
July 6, 1916, from defendant to plaintiff was merely a statement of the way the busi- 
ness would be carried on, and that appellant (defendant) was planning to buy the 
tax bills and also to loan the contractor money. Subsequent to this time and before 
the tax bills were received by defendant plaintiff advised defendant of its claim and 
the situation with relation to the matter, and that there were unpaid claims for 
materials used on the work for which plaintiff as surety on the bond was liable, 
and notified defendant of its desire that the fund should not be disbursed. There was 
no acquiesence on the part of plaintiff in the action of defendant. Defendant had 
full knowledge of the situation. It knew of plaintiff’s claim as a surety. It had 
notice, both oral and written. Under the law it was bound to know, under such 
notice, that the claim made by plaintiff was for an equitable lien as to the fund in 
its hands. After such notice it disbursed the same at its hazard. The plaintiff was 
under no obligation in order to preserve its rights to explain the nature of its claim 
every day to defendant, or to bring an action against defendant to prevent the dis- 
tribution of the fund. It could assume that defendant after notice thereof would 
recognize the legal situation with reference to its claim. Further, the lower court 
held that defendant to be a trustee for the benefit of plaintiff after it received notice 
of plaintiff’s intention to assert its rights in the tax bills soon to be transferred by the 
city to defendant. With this holding we are in entire accord. As such ‘trustee it 
violated its duty. We see no element of estoppel applicable to the situation as to the 
disbursements made after notice to defendant of plaintiff’s alleged rights. 

Another question is suggested by defendant in its brief, viz. that the contract be- 
tween the contractor and the city, which was guaranteed by plaintiff, controls the 
liability as to the contractor’s creditors; that the lien laws of the state of Missouri 
have nothing to do with it, and that defendant can predicate a defense to plaintiff's 
action because of the amounts paid on the notes given for money advanced to carry 
the payroll and the other items in question; in other words, that the bond covers 
claims, whether lienable or not, as the term has been heretofore used, and that there- 
fore the surety thereon was not prejudiced by the payments in controversy here. 

[4] In the first trial of the case the plaintiff contended by its pleading that the 
bond was a Missouri statutory bond and limited to claims for labor and material 
actually going into the work. More than once in defendant’s answer it is alleged 
that all the proceeds of the special tax bills were applied to the payment of labor 
and material used in the construction of said sewer. The case was tried on the issue 
so raised by the pleadings. No new pleadings were filed on the present trial and this 
new question now presented is not within the issues made by the pleadings nor within 
the findings of fact of the master approved by the trial court. That the decree 
under the equity practice must be within the issues is well established. 

[5] The defense that the bond given to the city on which plaintiff was surety 





Surety] United States v. U. S. Fidelity & Guaranty Co. 161 


covered claims arising, not only for labor and material entering therein and desig- 
nated as “lienable claims,” but also those resulting from other matters connected with 
the contract and the work, might have been pleaded, but it was not. We are satisfied 
that under the condition of the record the matter is not available here. Horn v. 
Detroit Dry Dock Co., 150 U. S. 610, 14 Sup. Ct. 214, 37 L. Ed. 1199, Thompson v. 
Maxwell Land Grant Co., 168 U. S. 451, 18 Sup. Ct. 121, 42 L. Ed. 539. However, 
the question of procedure is not of particular importance, as we view the matter. 
The Missouri statute referred to has a provision as follows: “And such bond, among 
other conditions, shall be conditioned for the payment of material used in such work 
and for all labor perfo med in such work, whether by subcontractor or otherwise.” 
The bond under this statute is clearly to cover claims for labor and material actually 
going into the construction of the work. It evidently was so regarded by both parties 
to the action. The former decision held plaintiff was not liable for claims for labor 
and material not going into the work, or money expended for other purposes not 
resulting in a reduction of liability on the bond. This construction of the bond is 
res adjudicata. Were it not, we would have no different mind thereon from that 
expressed by the court in its former decision. 

The substance of the whole matter is that defendant, with full notice of plain- 
tiff’s claimed rights, turned over to the principal on the band, either with careless or 
contemptuous disregard for such rights, the balance in its hands derived from the 
tax bills, thus making possible the disbursement for nonlienable claims of such funds 
by the contractor, to the manifest prejudice of plaintiff which had theretofore paid 
claims for material going into the sewer, liability for which was primarily upon 
the principal. 


The decision of the trial court was correct. The decree should be affirmed. It 
is so ordered. 


UNITED STATES v. UNITED ore FIDELITY & GUARANTY CO. (No. 


(District Court, W. D., New York, March 1, 1924.) 
1 Federal Reporter (2d) 335. 

INTOXICATING LIQUORS—SURETY IN BOND CONDITIONED THAT 
PRINCIPALS WOULD NOT VIOLATE PROHIBITION ACT HELD 
NOT LIABLE AFTER PAYMENT OF FINES. 

Where principals in a $10,000 bond given to obtain permit to sell liquor for non- 
beverage purposes, and conditioned that they would not violate National Prohibition 
Act (Comp. St. Ann. Supp. 1923, § 10138% et seq.), did violate it and paid a $3,000 
fine imposed, held, a subsequent action against surety for full $10,000 would not lie. 

(For other cases, see Intoxicating Liquors, Dec. Dig. § 87. 

At Law. Action by the United States against the United States Fidelity & 
— Company. Judgment for defendant. 

William J. Donovan, U. S. Atty., of Buffalo, N. Y. (Ganson G. Depew, Asst. 
U. S. Atty., of Buffalo, N. Y., of counsel), for the’ United States. 

George P. Keating, of Buffalo, N. Y., for defendant. 

HazeL, District Judge. On June 2, 1921, John F. Moriarty and John J. Gannon 
gave their bond or undertaking, the defendant company being surety, in the sum of 
$10,000, conditioned that the principals upon the bond would not violate the National 
Prohibtion Act (Comp. St. Ann. Supp. 1923, § 10138% et seq.) or the promulgated 
rules and regulations thereunder. Pursuant to the regulations and filing of the bond, 
request for permission to sell liquor for nonbeverage purposes was made by the prin- 
cipals on the bond under section 6 of the National Prohibition Act, and later permits 
were duly granted. Subsequently the permittees, Moriarty and Gannon, were con- 
victed of a violation of the Volstead Act for transporting intoxicating liquor without 
first obtaining a permit from the Commissioner to do so. At a term of this court 
the defendants were each sentenced to pay a fine of $3,000. It is conceded that the 
fines were fully paid and the penalty imposed was without imprisonment. 

In this action against the corporate surety the government seeks to recover 
$10,000, the full penalty of the bond, claiming that upon breach thereof the entire 
amount became due, regardless of the payment of the fine imposed by the court upon 
the principals for their violation. Stress is placed by the government on Illinois 
Surety Co. v. U. S., 229 Fed. 527, 143 C. C. A. 595, wherein Judge Rogers, writing 
for the Circuit Court of Appeals of this circuit, sustained the right of the govern- 
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ment to recover the full penalty of a bond executed to procure admission of alien 
children into the country, regardless of whether the government had suffered dam- 
age or not. That case, however, is not like this. The bond was different, and there 
was no penalty for infraction of the Prohibition Law, nor was it based upon a form 
prescribed by a duly authorized official in compliance with a regulation conferring 
the right upon him to impose obligations.. The recovery was not limited to the com- 
pensatory amount, nor were the obligors bound to “pay all taxes, assessments, fines, 
and penalties incurred or imposed upon them by law.” 

The question argued and submitted is not entirely new. The general rule I con- 
ceive is that, where a judgment has been rendered against an obligor of a bond 
wherein a condition is embodied that the latter will not violate a certain law, and in 
breach of the bond he has committed the violation, and therefter paid the fine im- 
posed by the court for such violation, no action is maintainable for the same cause 
on the bond. 23 Cyc. p. 146. The amount of the recovery, according to the con- 
templation of the parties to the form of bond under consideration, constitutes, in my 
opinion, the damage sustained by the government. It stands as security for its full 
hability, although the amount recoverable is not necessarily the whole amount of the 
stated penalty. In Kansas v. Estabrook, 29 Kan. 739, a druggist violated the state 
Prohibition Act and had previously given a bond to obey the law as a condition of 
being permitted to deal in alcohol. The court held that no action would lie upon 
the bond for a breach thereof after the druggist had paid the full penalty for 
violation. 

A similar question as is here involved upon a like form bond to No. 1408 is found 
in U. S. v. John Wandmaker, 292 Fed. 24, recently decided by the Circuit Court of 
Appeals for the Eighth Circuit. The permit in that case was for the sale of alcohol 
for nonbeverage purposes. The demurrer to the complaint was upheld after a critical 
examination of the two forms of bond (substantially same as No. 1408, No. 1409) 
required by the promulgated regulations, one being with sureties and the other with- 
ouit, and executed by the permittee only. Reg. 20. Importance was laid on the word- 
ing of the bond given without surety, “in satisfaction of any liabilities incurred there- 
under,” which was added to that form of bond by the Commissioner, who, under the 
act, had the lawful right to fix its form and amount “to insure compliance with the 
terms of the permit and the provisions of this title.” Title 2, § 6. In reading into 
both forms of bond the quoted wording, the learned court by its unanimous decision 
said: 

“We take the expression, ‘in satisfaction of any liabilities incurred hereinunder,’ 
to be a broad inclusion of such liabilities to which the permittee might subject him- 
self under the Prohibition Act, which authorized the issuance of the two permits. 
It is certainly broad enough to include them, and we see no other purpose in its 
use. By association it has reference to liabilities to be incurred for other penalties. 
We think it clear that the whole purpose of bond was to secure payment of all 
liabilities on the part of the permittee to which he might be subjected in virtue of 
having received the permits.” 

The reasoning in part predicated upon the bond without surety (both forms of 
bond having been given by the permittee, one to buy the alcohol, and the other to 
use it) requiring a pledge of Liberty Bonds as collateral is also applicable to the 
bond given with surety in lieu of a pledge. It is applicable to the form of bond 
with which we are herein concerned, and I am in agreement with the interpretation 
of the terms of the bonds as stated in the Wandmaker Case and the reasons assigned 
in support thereof. The authorities cited by the United States attorney upon the point 
that the full amount of the bond was forfeited for the breach have been examined 
by me but they are readily distinguishable. 

It is my opinion that the prescribed bond in question fixed the extent of the 
obligation by which the surety was bound; that its purpose was to indemnify the 
obligee for unpaid fines imposed for a violation, together with taxes and additional 
penalties; in short, to give satisfaction for any liabilities incurred such as the prin- 
cipals subjected themselves to under the National Prohibition Act. 

The defendant may have judgment, dismissing the complaint. 
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TOWN OF MILL VALLEY v. MASSACHUSETTS BONDING & INS. CO. 
(Civ. 4651.) 
229 Pacific Reporter 891. 
(District Court of Appeal, First District, Division 1, eer Aug. 28, 1924. 
Hearing Denied by Supreme Court Oct. 7, 1924.) 

1. MUNICIPAL CORPORATIONS—STATUTE AS TO FORFEITURE OF 

are FILED WITH CONTRACTOR’S BID HELD PART OF CON- 
x: 

St. 1911, p. 730, relating to forfeiture of bonds filed with contractor’s bid, held 
to constitute part of contract between town, contractor, and surety. 

(For other cases, see Municipal Corporations, Dec. Dig. § 333.) 

2. MUNICIPAL CORPORATIONS—STATUTE RELATING TO BONDS OF 
CONTRACTORS, FILED WITH BIDS, HELD TO AUTHORIZE FOR- 
FEITURE. 

St. 1911, p. 735, § 10, relating to certified checks or bonds accompanying bids of 
contractors, held to authorize forfeiture, where contractor refuses to enter into con- 
tract after bid is accepted. 

(For other cases, see Municipal Corporations, Dec. Dig. § 337.) 

3. CONSTITUTIONAL LAW—COURT OF EQUITY. HAS NO POWER TO 
DISREGARD STATUTES. 

Court of equity has no power to disregard or set aside express terms of statu- 
tory legislation, however much it may interfere with operation of common-law rules. 

(For other cases, see Constitutional Law, Dec. Dig. § 70[1].) 

4. MUNICIPAL CORPORATIONS—BOND ACCOMPANYING BID OF CON- 
TRACTOR MUST BE CONSTRUED WITH STATUTE. 

Bond accompanying bid of contractor for pavement must be construed with St. 
1911, p. 735, § 10, and held that amount thereof must be forfeited where contractor 
refused to enter into contract after acceptance of bid, though bond, contrary to statute, 
ran to town, instead of superintendent of streets, and recited that obligors would 
pay to town sums named therein as “liquidated damages.” 

(For other cases, see Municipal Corporations, Dec. Dig. § 337.) 

5. CONTRACTS—MUST RECEIVE INTERPRETATION MAKING THEM 
LAWFUL, IF INTENTION OF PARTIES IS NOT VIOLATED. 
Contracts must receive such interpretation as well make them lawful and opera- 

tive, if it can be done, without violating intention of parties, under Civ. Code, § 1643. 
(For other cases, see Contracts, Dec. Dig. § 153.) 

Appeal from Superior Court, Alameda County; Joseph S. Koford, Judge. 

Action by the Town of Mill Valley against the Massachusetts Bonding & Insur- 
ance Company. Judgment for EO and defendant appeals. Affirmed. F 

See, also, 189 Cal. 52, 207 P 

Kirkbride & Gordon and Thowen Beedy & Lanagan, all of San Francisco, for 
appellant. 

. C. Symonds, of San Francisco, for respondent. 

Ty er, P. J. Action upon two statutory bonds given in connection with bids for 
the doing of certain street work. Defendant company was sued as surety thereon 
for the failure of its principal to comply with the requirements both of the bonds 
and of the statutory provisions, the observance of which they were given to secure. 
Recovery is sought for the entire amount due upon the bonds, claimed to have been 
forfeited under the express provisions of the statute, and under the terms of the 
bonds executed in conformity therewith. Judgment went for plaintiff in the court 
below, and defendant appealed under the alternative method from the judgment 
after its motion for a different judgment on the findings and for a new trial had 
been denied. Appellant challenges the sufficiency of the complaint and the propriety 
of the judgment, and assigns numerous grounds in support of its appeal. 

Plaintiff, the town of Mill Valley, is a municipal corporation of the sixth class, 
and undertook to do certain street work under two resolutions of intention passed on 
the same day. Both these resolutions recited that they were passed pursuant to the 
provisions of the acts of the Legislature designated “Improvement Act of 1911” (St. 
1911, p. 730) and “Improvement Bond Act of 1915” (St. 1915, p. 1441). These 
resolutions contained appropriate recitals, to the effect that the contemplated work 
was, in the opinion of the board, of more than local or ordinary public benefit, and 
that the board made the expense of the work chargeable upon a district. Subse- 
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quent proceedings were regularly had, leading up to the accomplishment of the con- 
templated improvements. Among these proceedings was one under which sealed pro- 
posals were invited. In response thereto, Ransome-Crummey Company, a corpora- 
tion, submitted bids for the doing of the proposed work. Each of these bids was 
accompanied by a bond, executed by appellant as required by the notice, inviting sealed 
proposals, conditioned for the faithful performance of the contract. They were 
identical in form, one being in the sum of $3,500 and the other for $7,000. The 
complaint alleges, and the court found that plaintiff accepted the bids of Ransome- 
Crummey Company, and by resolution awarded that company the contracts for the 
work at the prices named in its proposals, and that the said company failed and neg- 
lected to enter into the contracts, or either of them, so awarded to it. As hereto- 
fore stated, this action is against the surety on the bonds mentioned to recover the 
full penal sums, with interest and costs. Judgment went for plaintiff.as prayed, and 
defendant appeals. The complaint contained no allegation that plaintiff suffered any 
damage by reason of the failure and neglect of the company to enter into the con- 
tracts awarded to it. Nor does it contain any allegations to the effect that the nature 
of the case was such that it was impracticable or extremely difficult to fix the actual 
damages resulting from such failure and neglect on the part of the company. On 
thé contrary, the complaint proceeds, and judgment was rendered, upon the theory that 
plaintiff was entitled to recover the amount of the bonds as a penalty, under the 
express provisions of section 10 of the Improvement Act of 1911 (St. 1911, p. 730). 

In support of its appeal, and as ground for reversal, appellant first claims that 
the published notice inviting proposals, the bid offered in response thereto, the bond 
accompanying the bid, and the acceptance of such bid constituted the contract between 
the parties, of which section 10 of the Improvement Act of 1911 did not become a 
part; that, even assuming that the provisions of section 10 of the act did become a 
part of the contract, the burden was nevertheless upon plaintiff to allege and prove 
damages, since no penalty or forfeiture is expressly prescribed by the terms of the 
said section. The further contention is made that, in any event, and even if by said 
section a penalty or forfeiture is prescribed, it is limited to a certified check and 
does not include a bond, and in an action upon that instrument damages should be 
alleged and proved. 


The still further claim is made that a statutory forfeiture is inapplicable to the 
case, for the reason that appellant surety company, by the express terms of its bond, 
excluded any liability for a statutory forfeiture or penalty. It is accordingly claimed 
that sections 1670 and 1671 of the Civil Code and the equity rules against forfeitures 
control the case, and that therefore plaintiff should have pleaded and proved its dam- 
age. We will first discuss the question as to whether or not the act formed and 
became a part of the contract of the parties. 


[1] It is conceded that the trustees of the town contemplated that the Improve- 
ment Act should control in all respects. That the company so understood the situa- 
tion is equally clear. The resolution of intention to order the work expressly recited 
that the same was to be done in pursuance of this particular act. The specifications 
likewise so provided. The notice inviting bids referréd to the resolution of intention 
for further particulars, and also to the plans and specifications. The language of the 
bids made in pursuance thereof expressly recited that the work was to be done 
according to the requirements of the plans and specifications. The bonds given by the 
company were declared to be conditioned upon the faithful performance of the con- 
tracts “in such case as required by statute.” The statute referred to in the bond 
could therefore be no other than the Act of 1911, expressly mentioned in the resolu- 
tion of intention and in the specifications. Under all these facts and circumstances, 
it is idle to say that the company did not submit its bid with the complete under- 
standing that the contemplated work was to be done under the act, and that it did not 
form a part of the contract. Such a complete reference to the act could have no 
other possible effect. 


[2] Equally untenable is the contention that no penalty or forfeiture is prescribed 
by the act itself. Section 10 thereof in terms clearly prescribes and authorizes a for- 
teiture, and it provides. under what circumstances such forfeiture shall be incurred. 
That provision declares: 


_ “All proposals or bids offered shall be accompanied by a check payable to the 
city certified by a responsible bank, for an amount which shall not be less than ten 
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per cent. of the aggregate of the proposal, or by a bond for the said amount and so 
payable.” 

The language relating to the forfeiture is as follows: 

“But if said bidder fails, neglects or refuses to enter into the contract to perform 
said work or improvement, as hereinafter provided, then the certified check accom- 
panying his bid and the amount therein mentioned shall be declared to be forfeited 
to said city and shall be collected by it and paid into the general fund, and any bond 
ae may be prosecuted, and the amount due thereon collected and paid into said 
und.” 

This language does not, as contended, fall short of prescribing a forfeiture; nor 
does it, as claimed, amount to a mere declaration of duty authorizing the trustees to 
declare a forfeiture, in which event the city might be limited to a recovery of actual 
loss sustained. The statute itself creates the forfeiture, if language means anything, 
for the terms employed are plain and unambiguous. When the bid is accompanied 
by a check, the provision recites that it shall be “declared to be forfeited,” and imme- 
diately following in referring to a bond it recites that “any bond forfeited may be 
prosecuted and the amount due thereon collected.” While the act does not provide an 
express declaration in the case of a bond as it does in referring to the check, the 
language of the section clearly contemplates that a statutory forfeiture occurs upon 
failure to enter into the contract in either event. When a bond is declared forfeited 
and payment of the amount is refused, of necessity a suit must follow to enable the 
trustees to avail themselves of the benefits of the forfeiture, namely, the amount 
due thereon. But that a forfeiture is prescribed and imposed expressly under the act 
itself, upon failure to enter into the contract, there can be no question. The same 
reason and intent apply in both cases. 

Such is the conclusion reached by Mr. Page in his work on California Street 
Law (section 150, p. 146), in construing the effect of the decision in Perine, etc., Co. 
v. Pasadena, 116 Cal. 6, 47 P. 777. In that case the court was dealing with an iden- 
tical provision contained in the Vrooman Act ,St. 1885, p. 147, as amended) ; and it 
was held it contemplated a forfeiture for failure to enter into a street contract when 
such contract was legal. To the same effect are the cases cited in 1 Pomeroy’s Eq. 
Jur. (4th Ed.) § 458. It is there said “that whenever any forfeiture is provided for 
by statute, to be incurred on the doing or not doing of some specified act, equity can 
afford no relief from it, and the same is true of a statutory penalty.” 

[3] A court of equity has no power to disregard or set aside the express terms of 
statutory legislation, however much it may interfere with the operation of common- 
law rules. Hence any pleading or proof of actual damage has no place in a case 
where equity does not apply. This being so, the sections invoked by appellant can 
avail it nothing. This brings us to the final contention of appellant upon the subject, 
namely, that a statutory forfeiture is inapplicable to the case, for the reason that 
appellant surety company by the express terms of its bond excluded any liability for 
such forfeiture or penalty. 

[4, 5] This claim is based upon the fact that the bonds given differ in certain 
particulars from the conditions prescribed by the statute. By section 10 of the act 
the successful bidder is required to enter into a contract to execute “a bond to the 
satisfaction of the superintendent of streets of said city,” etc. The bonds in suit 
were conditioned that the company would enter into a contract to the satisfaction 
“of the said town of Mill Valley.” The bonds also contained the further recital, con- 
trary to the statute, that the obligors would pay to the town the sums named therein 
as liquidated damages for failure and neglect to enter into the contract. The law at 
the time of the execution of a bond is a part of it; if it gives to the bond a certain 
legal effect, it is as much a part of the bond as if in terms incorporated therein, and 
must be construed with the statute. Hub Hardware Co. v. A<tna Acc. & Liability Co., 
178 Cal. 267, 173 P. 81; Milliron v. Dittman, 180 Cal. 443, 181 P. 779; 9 Corp. Jur. 
p. 34. This being so, the mere fact that the bonds run to the town of Mill Valley, 
instead of to the superintendent of streets, is of no moment. Tulsa Rig Reel & Mng. 
Co. v. Hansell, 69 Okl. 131, 170 P. 512; 9 Corp. Jur. p. 30. Here it was expressly 
stated in the bonds that its principal would furnish the faithful performance bond 
required by the statute; and there is nothing to show that the parties intended to 
execute a bond other than the one the statute required. The insertion in the bonds 
of the phrase “liquidated damages” does not in any wise change their character or limit 
the liability thereon, so as to require pleading and proof incident to such damages. 
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The amount thereof was the same as required by the statute. There was therefore 
no attempt by the parties to limit liability under the bonds in this particular. Under 
these circumstances, whether the amount be considered as a penalty or as liquidated 
damages is of no moment, for in either event the instruments are absolute undertak- 
ings to pay the amount named therein, and are not conditioned against loss or damage 
requiring pleading and proof. Reed v. Omnibus R. Co., 33 Cal. 212; United States 
v. Alcorn (D. C.) 145 F. 995. Alterations that do not "change the legal effect of a 
written instrument do not affect liability thereon. The bonds given did not super- 
sede the statutory conditions. A contract must receive such an interpretation as will 
make it lawful and operative, if it can be done without violating the intention of 
the parties. Civ. Code, § 1643. Of course, had the obligors intended to limit their 
liability and the town had consented thereto, it might have been bound thereby, as the 
bonds were given for its benefit. The case, however, does not present this situation. 

Appellant also attacks the legality of the work proceedings. In this connection 
it claims that the plans and specifications are indefinite and uncertain in a manner 
which invalidates them, and in consequence contends appellant’s principal was excused 
from entering into the contracts. Some 20 instances claimed defective proceedings 
are assigned as going to support its claim. 

[6, 7] The objections are highly technical, and, in our opinion, are unsubstantial 
and without merit. The specifications were definite and certain enough to enable 
appellant’s principal and others to bid on the contract, and it would seem that they 
ought to be sufficient to enable the company to perform the work thereunder. How- 
ever this may be, most of the objections are directed to the claim that the speci- 
fications permit of the exercise of discretion on the part of the engineer. 

It has been repeatedly held in this state that, where it does not appear as a 
matter of law or fact that the exercise of discretion will result in either materially 
increasing or decreasing the cost of the proposed improvement beyond or below that 
contemplated by the contract, a judgment invalidating the assessment because of the 
delegation of such discretion would not only be inequitable and unjust, but highly 
unconscionable. It is proper, and indeed necessary, that all the provisions and require- 
ments of laws authorizing the levy of assessments and taxes upon property should be 
strictly followed where a strict observance thereof is reasonably practicable. Yet, 
as is said in Chase v. Troutt, 146 Cal. 365, 80 P. 81, however desirable it would be 
to have the precise details of the work, even to the smallest fraction, fixed in advance 
of the bids so that the exact cost to the contractor, as well as the contract price, 
may be known when the contract is let, it has been, and always will be, impossible 
to do so. See, also, Haughawout v. Hubbard, 131 Cal. 678, 63 P. 1078. The speci- 
fications must therefore always fail, more or less, in certainty or completeness of 
detail, and hence the most accurate and detailed specifications must leave unprovided 
for many questions arising in the course of the work, as to the kind and amount of 
work and the amount of materials, and other details. The giving of discretion to 
some person is therefore inevitable. Statutes dealing with street work recognize this 
condition, for they generally provide that the work must be done to the satisfaction 
of some officer supervising the performance of the contract. Haughawout v. Ray- 
mond, 148 Cal. 312, 83 P. 53; Dillingham v. Welch, 179 Cal. 656, 178 P. 512; Thoits 
v. Byxbee, 34 Cal. App. 226, 167 P. 166. If this were not so, few, if any, contracts 
of this character could be enforced. 

Viewed in the light of these decisions we will briefly enumerate some of the 
objections urged. 

[8] It is claimed that the specifications relative to concrete for base and the 
mixing thereof are conflicting and therefore defective. Under the head of “Mixing 
and Placing Concrete,” the following provision appears: 

“All mixing of concrete shall be done in a batch mixer, the materials shall be 
placed in a drum as nearly as possible simultaneously. After all the materials are in 
the drum, mixing shall continue for at least 1 minute at a rate of speed of not less 
than 12 revolutions per minute.” 

Other provisions somewhat in conflict with the above, and following the heading 
“Concrete Base Course,” are as follows: 

“After materials are in the drum, mixing shall continue for at least 12 complete 
revolutions, at an appropriate speed of 15 revolutions per minute.” 

This difference in the revolutions of the drum is one where time alone enters as 
an element of cost. The speeding up of the drum would remedy or take care of any 
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cost for additional time expended. The specifications are not defective for this rea- 
son. Thoits v. Byxbee, supra. 

[9] Similar objection is made relating to the specifications controlling “Park 
curbing.” The cement mixture called for is a 1-2-4 mixture in one specification and a 
1-214-4 in another. This variation is trivial and of no importance, as the difference 
relates merely to the quantity of sand to be employed. 

[10] Again, it is complained that there are conflicting provisions relative to the 
time that the surface of the cement shall be watered after laying. In one place it is 
provided that the concrete shall be kept moist for five days; in another seven. There 
is no evidence that the difference in these requirements would vary materially the cost. 
The objection is without merit. 

[11] The same may be said of the one relating to “Expansion joints.” In the 
specifications for concrete curbs, it is provided that “expansion joints shall be placed 
where directed.” These joints amount to mere cuts in the cement to allow of expan- 
sion or contraction. The exercise of discretion in determining the number of such 
cuts could not materially affect the cost of the work, and there is no evidence to 
show that it would. The discretion vested in the directing officer is therefore per- 
missible and the objection trivial. 

The specification calling for “Sidewalk bridge” is assailed, for the reason that 
the details do not show complete dimensions, and that the: size of the posts provided 
for is indefinite. The objection relating to the dimensions of the bridge is made upon 
the claim that the radius given does not show whether it is based on the inner or 
outer curve line. The mere statement of this objection shows it to be trivial, assum- 
ing it to be true. As to the size of the posts, the specifications show that 11-inch 
pipe shall be used. The plans show a railing with an upper rail of 2-inch pipe, and 
a lower rail of 1%4-inch pipe. This, too, is a trivial objection. 

[12] The same may be said of the objection relating to the requirement of the 
“shoulders” as being conflicting. The resolution of intention calls for shoulders at 
certain places as indicated by the plans and specifications. The specifications pro- 
vide that along each side of the paved roadway, where the same does not terminate 
on a concrete curb or gutter, shoulders shall be constructed of the size and form 
shown in cross sections. It is also provided that the shoulders shall be constructed 
true to the grade. It is claimed that the size of the cross sections referred to is not 
fixed. The matter is one wherein discretion could be used by the contractor or 
engineer. 

" [13] In relation to the subject “asphaltic paint coat,” the specifications contain 
the provision that the proportion of asphaltic cement and gasoline or engine distillate 
shall be 1 part asphaltic cement to 14 gasoline or engine distillate, and shall be varied 
as the engineer may direct. This provision is objected to as a grant of an unlawful 
discretion to the engineer to vary the proportions, and as affording the opportunity 
to the engineer to require the contractor to furnish gasoline, rather than the less 
expensive distillate. Other portions of the specifications in relation to the subject 
show that a “glossy surface” was the result required. The discretion given to attain 
this result was also a lawful one, and is controlled by Dillingham v. Welch, supra. 

We do not think a review of the further objections necessary. We have care- 
fully examined them, and find no merit therein. 

The judgment is affirmed. 

We concur: Knight, J.; St. Sure, J. 


WARD v. MASSACHUSETTS BONDING & INS. CO. (Civ. 2718.) 
(District Court of Appeal, Third District, California. June 24, 1924.) 
228 Pacific Reporter, 363. 


1. ATTACHMENT—SURETIES LIABLE WHEN ATTACHED PROPERTY 
RELEASED THOUGH NO RECORD MADE. 


Sureties on a bond for redelivery to defendants of attached property, were liable 


where sheriff upon approval of the bond returned attached property to attachment 


co though he never made a record thereof as required by Code Civ. Proc. 
§ 560. 


(For other cases, see Attachment, Dec. Dig. § 333.) 
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2. ESTOPPEL—RECITALS IN REDELIVERY BOND OPERATE AS 

ESTOPPELS. 

Recitals in bond for delivery to defendant of attached property operate as estoppels 
against attachment defendant and his sureties. 

(For other cases, see Estoppel, Dec. § 22[3].) : 

4. ATTACHMENT—MEASURE OF DAMAGES IN ACTION ON REDE- 

LIVERY BOND STATED. 

In an action on redelivery bond, plaintiff can but recover amount of his judg- 
ment unless property attached is of less value than amount thereof in which case 
his recovery is limited by value of property released. 

(For other cases, see Attachment, Dec. Dig. § 351.) 

Appeal from Superior Court, Mariposa County; J. J. Trabucco, Judge. 

Action by Chas. A. Ward against Massachusetts Bonding & Insurance Company, 
a corporation. Judgment for plaintiff and defendant appeals. Affirmed. 

See, also, 57 Cal. App. 623, 208 Pac. 188. 

John A. Wall, of Mariposa, for appellant. 

F. W. Henderson, of Merced, for respondent. 

WEYAND, Justice pro tem. This is an action to recover from the Massachusetts 
Bonding & Insurance Company, on account of an undertaking executed by said 
bonding company, for the redelivery to defendants of certain attached property. 

The plaintiff above named brought an attachment suit in the superior court of 
Mariposa County and attached certain real and personal property, claimed to belong 
to M. C. McIntyre and J. C. Yancey, the defendants in said attachment suit. The 
property attached was a certain mine known as the “Early Mine,” an ore bin and a 
lot of gold-bearing ore in the ore bin. 

Immediately after the attachment, and before a return of the writ of attach- 
ment, McIntyre and Yancey gave an undertaking to the sheriff of Mariposa County, 
for the release of said property from the attachment. This bond was accepted by 
the sheriff, aforesaid, and the sheriff delivered the ore to the defendants in the 
attachment suit. The Early Mine was never released of record. 

[1,2] Appellant herein contends that the evidence was insufficient to justify 
the verdict, and this contention is based upon two separate claims. It is first asserted 
that as there was no proof of a release of the Early Mine and the ore bin, there can 
be no recovery. The evidence adduced at the trial herein clearly showed that McIntyre 
and Yancey had been operating the said Early Mine under some form of bond or 
working agreement, but that their rights under this bond had expired on November 
17, 1915. The attachment herein was levied on or about March 11, 1916, some four 
months after their rights in this mine had expired. Between the date of the expira- 
tion of their working bond or agreement on this mine, and the attachment by the 
sheriff of Mariposa County, McIntyre and Yancey had been maintaining possession 
of the Early Mine by force and “under guns,” as some witnesses expressed it. 
After the giving of the undertaking by the bonding company, it is true, the sheriff 
never made a record of the release of the attachment, as is required by Section 560 
of the Code of Civil Procedure. The undertak’ng given for the release of the property 
recites that it is given “in consideration of the release from said attachment of the 
property attached.” The evidence clearly shows that upon the approval of this under- 
taking the sheriff did return the ore in the ore bin, and discharged the keeper of 
the property, and it further appears that McIntyre and Yancey took possession of and 
milled the ore. The sole and only property held by the sheriff that was of value 
to the defendants in the attachment suit, was returned to them. The recital in this 
undertaking is to the effect that he release has been made. It is not recited that a 
release is to be made in the future. The usual doctrine applicable to bonds of this 
nature is that all recitals operate as estoppels against the attachment defendant 
and his sureties. See 3 Cal. Jur. p. 530. 

In Gardner v. Donnelly, 86 Cal. 367, 24 Pac. 1072, it was disclosed that an appli- 
cation had been made to the court for release of attached property, and the order for 
release was made. It was there held, in a case involving a like bond for release, 
that it was not a matter of answer or defense to show that the property was not 
released. In the instant case the proceedings were not of that nature; no formal 
application made to the court for the release, but the sheriff received and approved 
the undertaking for release, and did actually release to the attachment defendants 
all property of value held by him. Possession of the mining property, the ore bin, 
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and the ore was turned over to McIntyre and Yancey. The Early Mine, under the 
evidence given, had, and could have had, no value whatsoever to the defendants in 
that suit. Aside from the suggestion that the surety is bound by the recital in his 
undertaking, the law should not require the performance of an idle act. 

Upon the question as to the value of the ore, it was shown by testimony that, 
after the release of the attachment, McIntyre and Yancey milled the ore and extracted 
the gold therefrom. This was done between the time of the release from attach- 
ment and the rendition of the judgment in the attachment suit. The proceeds were 
taken by McIntyre and Yancey and no accounting was ever made to the plaintiff in 
that suit, or to the sheriff. Nothing was paid to the plaintiff from the proceeds of 
that ore. 

[3] The actual ore having been completely destroyed by the attachment defen- 
dants, and no method being present to definitely determine its value, resort was 
had to the testimony of an expert, who knew the character of the ore in a general 
way, and who had mined and milled ore from the same mine, and from the same 
chute in that mine. It is proper to recount that neither the defendant in the present 
suit, nor McIntyre and Yancey, defendants in the attachment suit, offered any evi- 
dence as to the value of this ore. The proof offered was sufficient to establish the 
value, as the same was determined by the jury trying the case. In Montana Min. 
Co. v. St. Louis Min. & Mill. Co., 183 Fed. 70, 105 C. C. A. 343, under a like situa- 
tion, the federal court said: 

“The ore sued for had been taken and carried away by the Montana Company. 
The St. Louis Company was therefore unable to prove the value of the specific ore 
taken, but it was allowed to show the value of similar ores taken from the same 
vein near by.” 


Speaking of like testimony, the Supreme Court of California, in Antoine v. 
Ridge Co., 23 Cal. 219, 221, said: 

“If this resulted in causing the jury to return too large a verdict of damages, the 
defendants are themselves principally to blame; for they had the means in their 
own power of showing the correct amount of gold taken out by them.” 


It is quite true that these last-quoted cases were between parties directly involved, 
but the same principle must apply where one party is standing as surety for one who 
received the proceeds of released property. Under the circumstances the evidence 
as to value, offered by the plaintiff, was the best that could be offered, and was suffi- 
cient to sustain the finding of the jury. 


Appellant complains of the following instruction, given by the trial court: 


“Tf you find that the plaintiff is entitled to recover from the defendant in this 
action, I instruct you that plaintiff is entitled to recover from the defendant the full 
value of the ore levied on in the case of Ward v. McIntyre and Yancey, not exceeding 
the sum of $1,857.50, the amount of the judgment in said action with interest and 
costs of suit therein, if you shall find that the value of said property was in excess 
of said sum. If you shall find that the value of said property was less than the sum 
of $1,875.50, the amount of said judgment with interest and costs, I instruct you 
that plaintiff is entitled to a verdict not exceeding the value of said ore levied on 
in said action.” 


The evidence disclosed that there were 180 tons of ore attached, and that like 
ore, from the same mine, the same chute, had yielded from $17 to $18.45 per ton. 
Against this there was properly deductible a milling charge of $3 per ton. Thus 
it will appear there was a total net value of $2,500 or upwards in the released property. 

[4] Under authority of Mullally v. Townsend, 119 Cal. 47, 50 Pac. 1066, the 
above instruction states the true rule of law applicable. The plaintiff herein could 
but recover the amount of his judgment, unless the property was of less value than 
the amount of his judgment, in which case his recovery was limited by the value of 
the property released. 


[5] Appellant seems to further contend that the court should have stated the 
amount of the judgment, and the date thereof, and left the jury to compute the amount 
due thereon at the time of trial. Again it must be borne in mind that counsel for 
defendant did not offer any instructions, nor was there any suggestion that the 
amount then due, at the time of trial, was erroneously stated. There is no merit 
in this contention. 
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Other alleged errors are claimed, but we see no necessity of considering them 
separately; suffice it to say they have no merit. 

The judgment of the lower court is affirmed. 

We concur: Finch, P. J.; Plummer, J. 


HOLTZ v. RIDDELL et At. 
(Supreme Court of Errors of Connecticut. Oct. 21, 1924.) 
126 Atlantic Reporter, 333. 

1. PRINCIPAL AND SURETY—COUNTERCLAIM HELD SUFFICIENT 
BASIS FOR RECOVERY OF DAMAGES BY DEFENDANT BARRING 
RECOVERY IN SUBSEQUENT ACTION ON BOND. 

Counterclaim in form provided in practice book for purpose of recovering 
damages by defendant was sufficient basis for admission of evidence of damages 
arising from replevin and to sustain -verdict and judgment therefor, in view of Gen. 
St. 1918, § 6105, and, judgment having been rendered for defendant for possession 
and $1 damages, no recovery could be had in action on replevin bond. 

(For other cases, see Principal and Surety, Dec Dig. § 145 [1].) 

2. JUDGMENT—JUDGMENT FILE CONCLUSIVE AS TO CONTENTS UN- 
TIL CORRECTED. 

Judgment file is conclusive as to its contents until corrected. 

(For other cases, see Judgment, Dec. Dig. § 287.) 

Appeal from Superior Court, Hartford County; George E. Hinman, Judge. 

Action by Minnie Holtz against Andrew B. Riddell and another on a replevin 
bond tried to the court. Judgment for defendants, from which plaintiff appeals. 
No error. 

The complaint in this action, brought against the defendants as principal and 
surety on a replevin bond, alleges an institution of an action of replevin by Riddell, 
a defendant in the present action, in the court of common pleas for Hartford County, 
wherein there was replevied to him and taken from the possession of the plaintiff a 
certain automobile. The plaintiff in this action, defendant in replevin, appeared in 
the latter action and filed an answer in which any title or interest in the plaintiff 
(Riddell) was denied, and ownership of defendant asserted. In addition thereto, 
the defendant in said action (present plaintiff) filed a counterclaim in which she 
alleged that “the defendant at the time of the taking mentioned in the complaint was 
and still is the owner and entitled to immediate possession to [of] the goods and 
chattels described in the above complaint,” and claimed as relief judgment for re- 
turn of the automobile and $1,000 damages, all of which appears from certain ex- 
hibits in the present case made part of the defendants’ answer. The counterclaim 
follows exactly, except for the verbal variation indicated in the above quotation, the 
form set forth in P, B. 1922, page 564, form 546. In the action of replevin, tried 
to the jury, a verdict was rendered for the defendant upon the counterclaim for the 
recovery of the automobile and $1 damages, as appears from the judgment file, which 
also recites that the parties were at issue to the jury as on file and that the jury 
found the issues for the defendant. 

The answer to the counterclaim does not appear in the record on appeal, as should 
have been the case; but it was admitted upon the hearing in this court that such an 
answer was filed and the allegations of the counterclaim thereby put in issue. Judg- 
ment was rendered on the verdict for the defendant Holtz to recover possession 
of the goods replevied and $1 damages and costs. Afterward this judgment was 
paid to the defendant (present plaintiff) and a certificate of satisfaction thereof 
filed in court. 

Most of these facts are alleged in the complaint in the present action containing 
two counts and admitted in the answer, which adds the facts that the judgment was 
rendered on the defendant’s counterclaim in the replevin action. The answer also 
contains a second defense which sets up more at length the counterclaim, the judg- 
ment, and satisfaction thereof, and avers that by reason of this judgment the matters 
alleged in the complaint have all been decided and determined in the replevin action, 
and are res adjudicata. 

The plaintiff in the present action demurred to paragraphs 3, 4, and 5 of the second 
defense, which embody the facts upon which the plea of res adjudicata is based, in 
the following terms: 


[1] That there are no allegations alleging that the question as to plaintiff's dam- 
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age was actually and directly in issue and judicially determined in the replevin action. 

[2] That there are no allegations that the question as to whether the plaintiff 
was entitled to have any damages was in issue so that the jury could have passed on 
that question. 

[3] That the verdict for the plaintiff in the replevin action to recover $1 damages 
does not constitute a judgment as to the plaintiff’s damage. 

[4] That the verdict in the replevin action was not res adjudicata as to the 
question of the plaintiff's damage. 

The court overruled this demurrer, the plaintiff refused to plead over, and judg- 
ment was rendered for the defendants, from which plaintiff appeals, assigning as 
error the ruling of the trial court upon the grounds of demurrer above stated. 

Morris G. Cohen, of Hartford, for appellant. 

Edward J. Daly, of Hartford, for appellees. 

KEE ER, J. (after stating the facts as above). [1] The plaintiff claims that the 
pleadings in the replevin action were not of such a nature as to put in issue the 
question and amount of the damages recovered by Minnie Holtz as defendant therein, 
and that defendants’ second defense in the present action does not contain allegations 
sufficient to show that the damages sought by her as defendant in the former action 
were considered and passed upon by the jury, or could properly be considered under 
the pleadings. The present defendants make the complaint, answer and counter- 
claim, and the judgment file in the replevin action part of their defense by ref- 
erence, and these in connection with the allegations of the answer would seem 
fairly to set forth a defense of res adjudicata, and to show that the question of 
damages arising out of the replevy and retention of the automobile was fairly before 
the jury and determined by them. The counterclaim is in the form provided in the 
practice book for the purpose of recovering damages by a defendant. There was 
no demurrer to it, nor was any motion made to make it more specific. The allega- 
tions, though general, afford a sufficient basis for the admission of evidence of 
damages arising from the replevy and to sustain a verdict and judgment therefor. 
Section 6105, G. S. 1918, provides that where the right of possession of the property 
replevied is put in issue, “if the defendant in his answer by way of counterclaim 
claims damages for the replevin he may give evidence of such damages; and judg- 
ment, * * * if for the defendant, shall be for a return of the property, and for 
his damages and costs.” 

In the counterclaim in question the defendant alleged ownership in herself, and 
upon this plea she succeeded. If she was wrongfully deprived of the possession 
of her automobile, she was entitled to at least nominal damages. She was therefore 
entitled to give evidence as to the amount of damage, and in that regard an issue 
was properly before the jury. Appellant contends that a mere claim for damages 
and demand for judgment does not constitute a counterclaim, citing New Idea 
Pattern Co. v. Whelan, 75 Conn. 455, 53 Atl. 953. In the case cited there was no 
counterclaim pleaded as such, but merely a demand for judgment following an 
answer, which latter contained matter some of which was appropriate in a counter- 
claim, and the court held that this was not proper pleading and did not lay the 
foundation for an award of damages. But that is not the instant case, for here 
there is a counterclaim, and the claim for damages is predicated upon its allega- 
tions. But plaintiff further contends that the record itself does not show that dam- 
ages were in fact assessed in the replevin action. The judgment file is founded upon 
a recital of the verdict rendered in the action, which was: 

“In this case the jury finds the issues for the defendant Holtz on her counter- 
claim and therefore finds that the defendant Holtz recover possession of the goods 
described in the declaration and one dollar damages.” 

Also that “the court accepted said verdict.” 

The judgment file further adjudges to the defendant possession of the property 
and “$1 damages.” 

[2] Taken in connection with what we have before said regarding the plead- 
ings, this is conclusive that the issue of damages was litigated at the trial and 
considered by the jury and is a basis of the judgment by the court. The judgment 
file is conclusive as to its contents until corrected. Sisk v. Meagher, 82 Conn. 376, 
73 Atl. 785, and earlier cases cited in the opinion. 

As sustaining his claim that an action on a replevin bond is maintainable, after 
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judgment for return of property and damages of $1 in favor of a defendant in 
the replevin action, plaintiff's counsel relies upon Gould v. Hayes, 71 Conn, 86, 
40 Atl. 930, saying that the instant case differs only from the cases cited in that 
the present plaintiff claimed $1,000 damages, while none was claimed in the authority 
just cited. But this is exactly the feature which differentiates the case Gould v. 
Hayes from the instant case. In the latter case defendant filed an answer and pre- 
vailed thereon, but made no claim for damages. The jury nevertheless found in 
his favor with $1 damages, and the court rendered judgment for possession and 
damages to that amount. This court on appeal held that the part of the verdict 
and judgment relating to damages, “as well as to much of the judgment file as 
is predicated upon it, have no validity in law.” Therefore it was held that this 
judgment was no bar to a suit upon the replevin bond for damages, and further 
that in recovering damages arising out of a replevy the defendant had his election, 
either to file a counterclaim in the original suit, or to obtain those damages after 
a decision in the replevin action in his favor as to the property involved by an 
action on the replevin bond. The plaintiff in the present action, having elected to 
raise the question of damages in the replevin action and having obtained and col- 
lected a judgment for damages rendered in her favor, cannot maintain the present 
suit, since judgment in the replevin action is properly pleaded as a bar thereto, 
There is no error. 
All concur. 


KINNEY et at. v. MASSACHUSETTS BONDING & INS. CO. et at. (210 
App. Div. 285.) 
(Supreme Court, Appellate Division, Third Department. September 12, 1924.) 
206 New York Supplement 163. 

1. CONTRACTS—GENERAL CONTRACTOR’S TEMPORARY SUSPENSION 
OF WORK, WHICH DID NOT IMPERIL CONTRACT, HELD NOT UN- 
REASONABLE. 

Where general contractor’s obligation was to complete contract by certain date, 
temporary suspension of work caused by steel contractor’s necessary occupancy of 
premises, which did not imperil that result, would not be unreasonable. 

(For other cases, see Contracts, Dec. Dig. § 303[5].) 

2. CONTRACTS—EVIDENCE HELD TO SHOW GENERAL BUILDING 
CONTRACTOR VOLUNTARILY ABANDONED CONTRACT. 

Evidence held to show that general building contractor voluntarily abandoned con- 
tract, and he was not defaulted for suspending work, and that steel contractor’s delay, 
relied on as justification for abandonment, was caused Py its own delays. 

(For other cases, see Contracts, Dec. Dig. § 322[4].) 

5. PRINCIPAL AND SURETY—MONEY PAID ARCHITECTS TO SUPER- 
INTEND NEW CONTRACT, AND FOR LEGAL SERVICES, HELD 
PROPERLY ALLOWED AS DAMAGES. 

Where building contractor defaulted, sums paid by owner to architects for super- 
vising work of new contractor, and for legal services necessitated by default, were 
properly allowed as damages against contractor and his surety. 

(For other cases, see Principal and Surety, Dec. Dig. § 82[2].) 
¢. DAMAGES—DAMAGES AGAINST CONTRACTOR PROPERLY AL- 

LOWED FOR AMOUNT PAID FOR BOND OF NEW CONTRACTOR, 

AND oe BONDS TO PROCURE DISCHARGE OF MECHANIC’S 

LIENS. 

Sums paid by owner, on building contractor’s default, to procure bond for faith- 
ful performance of new contract, and to procure bonds for discharge of mechanics’ 
liens filed against original contractor, were properly allowed as damages against 
such contractor. 

(For other cases, see Damages, Dec. Dig. § 120[3].) 

7. PRINCIPAL AND SURETY—BONDING COMPANY NOT CHARGEABLE 
WITH PAYMENTS FOR BOND OF NEW CONTRACTOR AND TO 
PROCURE DISCHARGE OF MECHANICS’ LIENS. 

Where building contractor’s bond provided that bonding company would not be 
liable for furnishing any bond, other than instrument then executed, owner was not 
entitled to damages against company for sums paid to procure bonds for faithful 
performance of new contract and to discharge mechanics’ liens filed against defaulting 
contractor. 
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(For other cases, see Principal and Surety, Dec. Dig. § 82[2].) 

Appeal from Trial Term, Albany County. 

Action by Oscar F. Kinney and another against the Massachusetts Bonding & 
Insurance Company and another. From a judgment for plaintiffs (175 N. Y. Supp. 
398), entered on the decision of the court after a trial at Trial Term, a jury having 
been waived, defendants appeal. Judgment modified, and, as so modified, affirmed. 

Argued before Cochrane, P. J., and Henry T. Kellogg, Van Kirk, Hinman, and 
McCann, JJ. 

Joseph A. Murphy, of Albany, for appellant Massachusetts Bonding & Ins. Co. 

Robert B. Knowles, of New York City, for appellant W. Shelton Swallow Co. 

Neile F. Towner, of Albany, for respondents. 

Henry T. Kextocc, J. The plaintiffs were the owners of premises 1n the city of 
Albany lying between State street on the north and Norton street on the south. A 
brick building, which once stood upon the premises, had been razed to the first floor, 
but foundation walls and a concrete basement floor remained in place. The plaintiffs 
determined to erect upon the premises a nine-story building of modern type. It was 
a necessary preliminary to remove the old foundations and the basement floor, to 
shore up the walls of the adjoining buildings, and to underpin them. General exca- 
vations to a new building level were also necessary. On the 3d day of November, 
1915, the plaintiffs entered into a contract with the defendant, the W. Shelton 
Swallow Company, relating to the construction of the new building. The Swallow 
Company, for a unit price, agreed to do all shoring and underpinning, and to exca- 
vate therefor. It also agreed, for the lump sum price of $77,000, to perform all 
masonry, carpentry, roofing, sheet metal, painting and glazing work, specified in 
plans and specifications attached, to make general excavations and to furnish all 
specified building materials to be used in the work contracted for. It agreed fully 
to perform on or before April 15, 1916. The plaintiffs made a separate contract 
for the erection of structural steel, specified for the new building, with the Levering 
& Garrigues Company. This contract was dated October 14, 1915. It provided 
that delivery and installation of steel grillage should begin on or before December 9, 
1915; that superstructural steel should begin to be delivered on December 23, 1915; 
that the steel work should be substantially completed on February 3, 1916. The 
Swallow Company began work upon its contract on November 4, 1915, and con- 
tinued to work thereunder until about February 14, 1916. On or about this date it 
discontinued all work and thereafter performed none. The plaintiffs brought this 
action, and have had a recovery, against the Swallow Company and the Massa- 
chusetts Bonding & Insurance Company, its surety, for damages resulting from the 
failure of the Swallow Company to complete its contract. 

The premises upon which the new building was to be constructed were 168 feet 
in depth and 36 feet in width. This narrow space was bounded on either side by the 
high walls of adjoining buildings and on either end by public streets. It was neces- 
sary for the Swallow Company to start excavations paralleling the walls in order 
that the earth beneath them might be removed and the spaces filled with concrete 
underpinning. It was then necessary to begin digging trenches alongside the walls and 
to pave the trenches with cement in order to receive longitudinal grillage which the 
steel contractors were required to place. After this grillage, consisting of steel 
girders, had been placed by the steel contractor and filled_ with concrete by the 
Swallow Company, it was necessary that cross-trenches should be excavated and 
paved to receive cross-grillage at intervals of about 15 feet. The ends of the cross- 
grillage beams were to rest on the longitudinal grillage and to be incased with 
cement. The steel contractors were then to erect a steel superstructure upon the 
grillage work. The superstructure, when erected, was to be incased with masonry 
work, and the building was to be roofed by the Swallow Company. It is clear 
that performance of the masonry contract was dependent upon performance of the 
steel contract, and, conversely, that performance of the latter was dependent upon 
performance of the former. Neither party could perform its contract and perform 
it on time unless the other party made timely performance. Yet neither party had 
the power to compel or hasten performance by the other party. It is not to be 
supposed that either party contracted to accomplish that which might prove to be 
an impossibility. Therefore, from the necessities of the case, it must be inferred 
that the plaintiffs, in contracting with the Swallow Company and with the Levering 
& Garrigues Company, promised to each contractor timely performance by the other 
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contractor of all work the performance of which necessarily preceded the fulfill- 
ment of its own obligation. 

The Swallow Company, prior to February 14, 1916, had been engaged in under- 
pinning walls, excavating for longitudinal and cross grillage, filling trenches with 
concrete to receive grillage, concreting the grillage and making general excavations 
for the new basement floor level. On that day the Swallow Company wrote the 
plaintiffs a letter inclosing a bill for extra work and for damages arising from 
alleged delays on the part of the steel contractor. It asserted that, in excavating the 
basement floor of the old building, it encountered underneath the cement, down the 
center line of the floor, steel grillage which had been placed to support a line of sup- 
porting columns; that this grillage was concealed from view and its existence was 
unknown to it when the contract was made; that disclosure of its existence should 
have been made to it by the plaintiffs whose architects had themselves long previously 
caused the grillage to be placed; that it was entitled to extra compensation for the 
removal of the grillage. It also asserted that the plans and specifications did not 
indicate that the Swallow Company was called upon to excavate or pave for cross- 
grillage work, or to incase cross-grillage with concrete. It also asserted that the 
steel contractors had unnecessarily delayed the steel work, causing delay and damage 
to the plaintiffs. The bill inclosed itemized various charges for delay and extra 
work aggregating $14,700. The letter said: 

“Under the circumstances we are unwilling to proceed with the work unless 
we can have from you a further allowance of time for completion, an agreement 
to pay our bill annexed hereto and a further agreement on your part to pay us all 
additional cost and expense arising out of or in connection with the present situa- 
tion.” 

It also said: 

“In the event of your failure to meet our demands, we will elect to consider the 
contract broken and hold you responsible for all damage.” 

The plaintiffs replied with a letter of February 17, 1916, in which they stated 
that the Swallow Company’s claims appeared to have no merit, and that unless that 
company proceeded with the work the plaintiffs would avail themselves of their 
contract rights. They requested the Swallow Company to advise them whether it 
would “continue your work under the contract.” Several letters passed between the 
parties, but in none of them did the Swallow Company advise the plaintiffs that they 
would continue work. Finally on February 24th, the plaintiffs served a written notice 
upon the Swallow Company and its defendant surety. This notice recited that the 
Swallow Company had refused and neglected to provide a sufficiency of materials 
and of workmen for the due progress of the work, that it was continuing in such 
refusal and neglect, and that it was causing “an unreasonable neglect and suspen- 
sion” of the work. It gave notice that, if the Swallow Company continued in 
such refusal and neglect for a period of 48 hours, the plaintiffs would take posses- 
sion and provide materials and labor to finish the job in the place of the Swallow 
Company. On February 25, 1916, the Swallow Company, having been served with 
the notice, wrote a letter to the plaintiffs in which, among other things, it said that 
“it is absolutely impossible to attempt to comply with your wishes to proceed with 
the work.” It also said: 

“The conditions are practically identical with our notice of February 14th, and 
we reiterate that we are unable to proceed with our work, and we request, as per 
our notice of February 14th, an agreement to immediately adjust and pay our bills 
of damages and extras,” etc. 

Thereafter, the notice not having been complied with, the plaintiffs took possession 
and let a contract for the completion of the work specified in the Swallow Com- 
pany contract with resultant damage to themselves. 

[1] The defendants now contend that, when the notice was served, there was no 
work which the Swallow Company could perform—‘“advantageously or economically,” 
and that the plaintiffs, therefore, “defaulted the Swallow Company” without right. 
The Swallow Company and the Levering & Garrigues Company, the steel contractors, 
had undertaken to perform their separate conracts tipon premises the area of which 
was much restricted. If, in the course of the work, the Levering & Garrigues 
Company had so occupied the lot with men, materials, and machinery as to render 
economical and advantageous work by thé Swallow Company impossible, it would 
doubtless have been the privilege of the latter temporarily to suspend work. Its 
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obligation was to complete upon a certain date. A suspension which did not imperil 
that result would not be tinreasonable, and would afford to the plaintiffs no just 
ground of complaint. 

[2] However, it was not a condition similar to that assumed which influenced 
the Swallow Company to quit work. It did not propose merely to suspend. It pro- 
posed to abandon all work under the contract. The proof and the correspondence 
permit no doubt concerning its attitude and its intent. From the 8th to the 14th of 
February the Swallow Company did no work whatsoever. On the 14th, as already 
stated, it wrote the plaintiffs that, unless the plaintiffs paid certain bills rendered 
therewith and made certain agreements, it would “elect to consider the contract 
broken.” Between the 14th and 23d of February the Swallow Company did no 
work, except that on the 16th it was “cutting concrete for steel beams over front 
area,” and on the 23d it was “cutting down concrete in front area to receive side wall 
beams.” On the 24th of February it received the plaintiffs’ notice, and upon the 25th 
wrote the plaintiffs reiterating that, as stated in its letter of February 14th, “we are 
unable to proceed with our work.” After February 24th it did no further work upon 
the contract. Thus the service of the plaintiffs’ notice did not in the least alter the 
attitude of the Swallow Company or cause its failure to resume work. It had already 
made its election. Nothing is clearer than that the Swallow Company was not “de- 
faulted,” but voluntarily abandoned the contract. It remains to inquire whether the 
abandonment was justifiable. 

[3] We agree with the trial court that the Swallow Company was not entitled 
to extra compensation for removing the grillage underneath the floor of the old 
building. The contract expressly required that the Swallow Company remove “col- 
umn footings.” The grillage constituted “column footings,” and the Swallow Com- 
pany was sufficiently advised of its existence by the employment of the phrase. We 
also agree with the trial court that the plans and specifications sufficiently indicated 
the obligation of the Swallow Company to excavate for the cross grillage and to do 
the concreting in connection therewith. We think that the Swallow Company was 
not entitled to extra compensation in this respect. The subject of delays by the 
steel contractors requires a more extended discussion. 

Although the Levering & Garrigues Company contracted to begin the installa- 
toion of steel grillage on December 9, 1915, it did not in fact begin until January 
13, 1916. It completed the steel work within about eight weeks, or within about 
the period, after the commencement of work, which had been agreed upon. The 
chief delay on the part of the steel contractor, therefore, was in postponing the begin- 
ning of its installation from December 9th to January 13th. It is necessary to inquire 
whether this postpoiement was due to a failure on the part of the Swallow Company 
properly to advance necessary preparatory work or was exclusively the fault of the 
steel contractor. The diary of Edward W. Hyde, an employee and witness for the 
plaintiffs, the accuracy of whose observations is not disputed, shows the progress of 
the work from December 13, 1915, onward. In the matter of digging trenches for 
longitudinal grillage and paving the same the first work done by the Swallow Com- 
pany was on the west side of the premises. Hyde states, under date of December 
13th, as follows: 

“At 4:30 p. m. started concreting first of foundations under steel grillage on 
west side near center of building.” 

This was five days after the steel contractor was required to begin installation. 
On December 17th Hyde says: 

“There is now enough concrete base in place to receive grillage steel for four 
columns on the west side; but it would be impossible for any steel men to get in 
to set it as there is still a lot of excavating to be done and all working space is in 
use by teams, laborers and concrete materials and equipment.” 

The Swallow Company continued to concrete trench on west side until December 
21st. On that date Hyde says: 

“There is now enough concrete base in for.six columns on west side, but no 
place for steel people to work and no steel in town to go in as far as can be 
ascertained.” 

[4] It is immaterial that there was no steel in town if the laying of the steel 
was impossible. The Swallow Company continued excavating and paving on the 
west side. On December 31st Hyde says: 

“West side is ready for steel grillage for the full length, except for small piece 
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at north end not yet put in; at some points, trenches are excavated slightly narrow, 
and at two points—i. e., southwest corner and at columns 8 and 9—concrete is too 
high and will have to be cut down before grillage can be set. Excavating still going 
on in such a manner that. steel could not be handled.” 

On January 3d Hyde says: 

“Excavated underpinning on east side, also grillage trench on east side. Night 
gang followed with concrete.” 

On January 4th he says: 

“Put in a good stretch of concrete grillage base and two underpinning piers.” 

On January 8th he says: 

“Excavating and removing old grillage near State street end.” 

On January 11th he says: 

“All bases for longitudinal grillage are now in and grillage steel expected. 
There is, however, still considerable excavation to be taken out; also there is trim- 
ming up of trenches, cutting of concrete bases and underpinning projections to be 
done before steel can be properly set, also shoring along west side near front along 
rear wall and along retaining wall at southeast corner will have to be shifted before 
steel work can go ahead very far.” 

As late as January 13th the Swallow Company was “moving brick pile on State 
street shoring front wall, excavating, cleaning off grillage beds, pumping water.” 
This was the very date upon which the steel company began to set the grillage. 
Throughout the period from December 13th to January 13th the Swallow Company 
in addition to digging trenches, was making general excavations concreting and 
underpinning the building walls. When it is remembered that the new building was 
to cover the entire premsies from street to street, that the premises were only 36 feet 
wide, lying between the walls of high buildings, that as high as 50 laborers a day 
employed by the Swallow Company were working in this space that the space was 
also occupied with teams, a concrete mixer and machinery, it is surprising that the 
steel contractor found it possible to begin operations on the date when it did. The 
witness, Reeve, an employee of the steel contractor, states the condition existing 
on January 10th. He says that on that date the ground level of the premises on the 
State street side was 5 feet above the contract level, while upon the Norton street 
side it was 4 feet. General excavations yet to be done by the Swallow Company in- 
volved the entire premises and required the performance of substantial labor by men 
and teams. The steel contractor was unable, because of excavation work yet to be 
done, to set up derricks to move its steel upon the premises. Heavy steel girders 
had to be drawn in by hand. Reeve says: 

“That the concrete footings that had already been placed were not in proper 
condition to take our grillage, inasmuch as they ranged from 3% inches high to 6 
inches low.” 

He states that prior to January 10th it was impossible to set any steel. After 
January 13th the Swallow Company was still engaged in excavating and pouring con- 
crete, cleaning off grillage bases building forms, and removing shoring. It was 
performing work of this character on January 19th. On that day Hyde says: 

“Steel men setting and lining grillage beams in rear, where they are delayed by 
shores and sheet piling being in the way.” 

On January 21st the Swallow Company was engaged as follows: 

“Cutting down concrete where too high for steel grillage, digging for water main, 
moving brick pile, cleaning off grillage bases.” 

It was then employing 53 men. On January 25th Hyde makes this significant 
statement : 

“Swallow Company requested that steel people stay out of cellar with derrick 
and cross grillage for a few days to give them a chance to remove the balance of 
the general excavation and excavate cross-trenches for grillage, which they did until 
January 27th.” 

If the work of the steel contractor upon this date interferred with work by 
the Swallow Company so that it could not be done “economically and advantageously,” 
then conversely it was doubtless true that the work of the Swallow Company had 
interfered with the steel contractor so that its work could not be done to advantage. 
Indeed it would appear from this statement that the steel contractor, insead of hav- 
ing delayed the commencement of its work, had begun the same prematurely. Again, 
if it be true, as argued by the appellants, that the Swallow Company, during days 
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when work could not be done “economically and advantageously,” was not obliged 
to have men on the job, the argument has equal application to the steel contractor 
to absolve it from any obligation to begin work prior to January 13th, and indeed 
to make its action in beginning then wholly unnecessary. The Swallow Company 
began excavating for cross grillage on January 26th and continued with the work until 
January 3lst. On February Ist and thereafter the steel contractor was setting cross 
grillage. On February 7th Hyde says: 

“Steel men setting cross grillage, but are delaved by Swallow Company having to 
cut away parts of underpinning.” 

The Swallow Company stopped work on the night of February 7th. From this 
proof, and other evidence in the case, the conclusion inevitably follows that the steel 
contractor was delayed by the Swallow Company rather than that the Swallow Com- 
pany was delayed by the steel contractor. It may be that the Swallow Company 
prosecuted the work with diligence and employed all the labor which economically 
could be used. It may be that there were delays encountered which would have 
entitled it to an extension of time for the completion of its contract. It is manifest, 
however, that it was not delayed by the steel contractor, or, if delayed in the least, 
that the delays were insignificant and wholly insufficient to justify the Swallow Com- 
pany in abandoning its contract. We hold, therefore, that the Swallow Company 
was guilty of a breach of contract when it deserted the job and became liable for 
all damages naturally ensuing to the plaintiffs. 

[5, 6] The principal item of damages which the plaintiffs were allowed to 
recover was a sum determined by the difference between the lump sum at which A. 
Pasquini, to whom the plaintiffs let a contract to finish the job, agreed to complete, 
and the sum still unpaid to the Swallow Company upon its contract when it aban- 
doned the work. With the allowance of this sum the defendants, except that they 
dispute any liability, have no quarrel. The plaintiffs also were allowed to recover 
sums paid to architects in the matter of superintending the Pasquini work, and 
sums paid for legal services in the matter of the Swallow Company default. The 
performance of these services was directly occassioned and made necessary by the 
default of the Swallow Company. We think an allowance therefor was proper. 
The plaintiffs were also allowed to recover a sum paid by them to procure a bond 
for the faithful performance of the Pasquini contract, and a sum also paid by 
them to procure bonds for the discharge of mechanics’ liens filed in the matter of 
claims against the Swallow Company. We think that the payment of these sums was 
a necessary consequence of the Swallow Company default. In order to complete their 
building it was necessary for the plaintiffs to procure the discharge of the liens by 
the giving of bonds. 

[7] While we think that the payments thus made necessarily resulted from the 
default, we hold that the defendant the Massachusetts Bonding & Insurance Com- 
pany, because of the terms of the policy issued by it, was not liable to reimburse 
the plaintiffs therefor. The bond in part provides that the obligor shall not be liable 
“for the furnishing of any bond or obligation other than this instrument.” The 
words are unambiguous and have force to relieve the defendant named from liability 
for the payments in question. As to the defendant W. Shelton Swallow Company 
the judgment should be affirmed; as to the defendant Massachusetts Bonding & Insur- 
ance Company the judgment should be modified, by deducting from the recovery the 
two items of payments made by the plaintiffs for the procurement of bonds, and, 
as modified, affirmed, with costs against both defendants. 

As to the defendant W. Shelton Swallow Company, the judgment is unanimously 
affirmed; as to the defendant Massachusetts Bonding & Insurance Company, the 
judgment is modified, by deducting from the recovery the two items of payments 
made by the plaintiffs for the procurement of bonds, and, as modified, unanimously 
affirmed with costs against both defendants. The court disapproves of finding of 
fact No. 12, made at the request of the defendant W. Shelton Swallow Company, 
and finding of fact No. 20, made at the request of the defendant Massachusetts Bond- 
ing & Insurance Company. 
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MISCELLANEOUS 


NEW AMSTERDAM CASUALTY CO. v. IOWA STATE BANK. (No. 6590.) 
(Circuit Court of Appeals, Eighth Circuit. July 14, 1924.) 
1 Federal Reporter (2d) 196. 
2. INSURANCE—PROVISION OF POLICY HELD NOT TO EXCLUDE 

EVIDENCE OF LOSS OUTSIDE OF BOOKS. 

In a policy insuring a bank against robbery from the counters or cages only, 
a provision that insurer should not be liable if the books were not so kept that the 
loss might be accurately determined therefrom must be reasonably construed, and 
does not require the books to show at all times the amount of money and securities on 
the counters or in the cages, nor to exclude other evidence on that question, where 
the books are kept in the ordinary way. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

In Error to the District Court of the United States for the Southern District 
of Iowa; Martin J. Wade, Judge. 

Action at law by the Iowa State Bank against the New Amsterdam Casualty 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

Oscar Strauss, of Des Moines, Iowa (Brockett & Strauss, of Des Moines, Iowa, 
on the brief), for plaintiff in error. 

H. W. Byers, of Des Moines, Iowa (Howard J. Clark and Gregory Brunk, both 
of Des Moines, Iowa, on the brief), for defendant in error. 

Before Lewis and Kenyon, Circuit Judges, and Faris, District Judge. 

Kenyon, Circuit Judge. This case has heretofore appeared in this court and is 
reported in 277 Fed. 713. A very complete statement of facts is there found to which 
reference is made. It will be sufficient here to say that the action was to recover 
upon a bank burglary and robbery policy for the loss of money and securities stolen 
from defendant in error bank by robbers. 

The judgment entered upon the first trial in the United States District Court, 
Southern District of Iowa, in favor of defendant in error, was reversed by this court; 
the. court holding that under the policy sued on plaintiff in error was responsible 
only for the cash and securities taken by the robbers from the counters and cages 
of the bank and not for that taken from the safe. In the present action the district 
court narrowed the controversy to practically a single issue, viz: How much of 
aw and securities were taken by the robbers from the cages and counters of the 
yank f 

The jury made special findings under the direction of the court that $16,000 of 
cash and $6,000 of bonds were stolen from the counters and cages on the date of 
the robbery, to wit, March 25, 1919, and returned a verdict for the full amount of the 
policy, $20,000 and interest from April 22, 1919. The policy in question was issued 
tc the Iowa State Bank on or about the 26th day of December, 1918. Its purpose was 
to indemnify the bank against loss of money and securities by burglary or robbery, 
not to exceed the sum of $20,000. 

Reference will hereafter be made to certain particular features of said policy, 
it being unnecessary to set it out either in full or in part. A reversal of the judg- 
ment entered by the trial court is asked, and four propositions are urged for such 
reversal. We consider them in the order of their presentation: 

{1] First. The refusal by the court to grant plaintiff in error permission to 
file its second amendment to the answer setting up as a defense under the policy that 
the books of the bank had not been so kept that the loss could be accurately deter- 
mined therefrom. This amendment was offered at the close of plaintiff in error’s 
evidence. The case had been once tried, and had been in court for two years, but 
the particular issue involved in the proffered amendment had not been raised. The 
matter of permission to file the amendment was within the sound discretion of the 
court, and the refusal to grant the same, under the circumstances, was no abuse 
thereof. Hartley v. Lapidus & Holub Co., 216 Fed. 92, 132 C. C. A. 336; Lange v. 
Union Pac. R. Co., 126 Fed. 338, 62 C. C. A. 48; Gubbins v. Laugtenschlager et al. 
(C. C.) 75 Fed. 615; McKemy et al. v. Supreme Lodge, A. O. U. W., 180 Fed. 961, 
104 C. C. A. 117; Stillwagon v. Baltimore & O R. Co., 159 Fed. 97, 86 C. C. A. 287. 
Further, the question presented by the amendment inheres to some extent in the 
second proposition urged by plaintiff in error, to which we now refer. 

[2] Second. It is insisted that there is no competent evidence in the record to 
support the cause of action of defendant in error, for the reason that the contract 
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of insurance provided the character of evidence by which the amount of loss must be 
shown, and plaintiff in error insists that no other evidence could be offered, and that 
the evidence offered was incompetent, because it was not the evidence of the bank 
books, and that the court should have directed a verdict for it on this ground. We 
do not understand that, under the terms of the policy no evidence could be offered 
to show the losses except the books of the bank. Subdivision (c) of No. 2 of Special 
Agreements in the bond provides: “When Company Not Liable. * * * If the books 
and accounts of the assured are not so kept that the loss may be accurately deter- 
mined therefrom by the company.” 

It seems to be the theory of plaintiff in error that under this provision it was the 
duty of the bank to keep books from which the exact loss might at any time be ascer- 
tained. If this is what the policy means, it would be necessary at every moment of 
the day to figure out the amount of money and securities on the counters and in 
the cages and preserve it in some bank book, so that, if any robbery occurred, there 
would be a book record. Evidently in practical banking this would be well-nigh im- 
possible. Such a construction of this provision would make practically impossible 
any recovery for a loss under the policy. Certainly this was not the intention of 
either party to the contract. The policy does not require any particular kind of books 
to be kept, and it does not appear that it was customary for banks to keep books 
which would show the amount of money and securities on hand at any particular 
moment. No strained or impracticable construction should be indulged in as to this 
provision. All that is required is a substantial compliance therewith. From the 
record it appears that the usual bank books were kept, including what was known as 
a teller’s book, and these books did show in a general way the amount of money and 
securities in the bank. They were kept in the usual and ordinary way that bank books 
are kept, and the general loss in a robbery or burglary could fairly be ascertained 
therefrom. Indeed, it appears from the record that plaintiff in error’s agent, Dudley, 
had no difficulty by examination of defendant in error’s books in making up a state- 
ment of loss by the robbery. Mr. Pharmer, assistant cashier, testified that he was 
sure there was between $22,000 and $24,000 of cash and Liberty bonds in the cages 
on the morning of the robbery March 25, 1919. After the robbers had gone, it is 
without question that but little of this was left. If the jury was entitled to weigh 
the evidence of Mr. Pharmer and give it credence, there was ample evidence to 
warrant the verdict, and this leads to the third contention of plaintiff in error, viz.: 

[3] Third. That the testimony of Pharmer, assistant cashier, was contradictory 
and inconsistent with his testimony given on the first trial, and that it was therefore 
the duty of the court to instruct the jury specifically as to the effect of such contra- 
diction, and that, if he be regarded as representative of a corporate party to the action, 
plaintiff in error was entitled to have its.motion for directed verdict sustained. There 
are several answers to this proposition. It is to be noted that plaintiff in error did 
not request any further instruction on the subject from that given by the court, and 
took no exception thereto. Evidently referring to the claim that contradictory state- 
ments had been made by Pharmer at the first trial, the court said: “Now you will 
take into consideration not only the words of the Witnesses as you have heard them 
from the witness stand here at this time, but any statements they have made at any 
other time with regard to the same fact.” We do not understand that, if there be 
contradictions or inconsistencies in the testimony of the witness upon a retrial of 
the case, the question of. weighing his credibility can be taken from the jury by the 
court. The evidence given on the retrial is the evidence upon which the case is to 
he determined. Hess v. Dicks et al., 192 Iowa, 378, 184 N. W. 742; State v. Carpenter, 
124 Towa, 5, 98 N. W. 775; Curlee v. Reeves & Co., 85 Neb. 358, 123 N. W. 420. 

Statements made on a former trial to the contrary are admissible as bearing on 
the credibility of the witness, but the ultimate question as to the weight and credibility 
of his testimony is for the jury. Portions of the testimony of Mr. Pharmer on the 
former trial are in the record as a part of the cross-examination, and some of it 
may fairly be said to be inconsistent with the testimony given in the present trial. 
However, its truth and its weight were for the jury. It is not a similar situation to 
that presented in the very interesting case of Steele v. Kansas City Southern Rail- 
way Co., 265 Mo. 97, 118, 175 S. W. 177, 182. There the plaintiff swore to a state 
of facts which would have precluded recovery. Later in the same trial he returned 
to the stand, and without any explanation of his former testimony, or any reason 
for different testimony, swore to a very different state of facts without any claim 
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being made by him or his counsel of misunderstanding, inadvertence oversight, or 
mistake. The court held that plaintiff had “sworn himself out of court by his 
testimony,” and that the probative effect of such contradiction was for the court as 
a matter of law, but the court said: “We need not reiterate that as to a mere wit- 
ness no state of facts could ordinarily arise upon any matter of contradictory evidence 
that would oust the triers of fact of their privilege in a lawsuit of resolving the 
truth of such contradiction.” That case is far different from the case at bar, and 
could be no authority for the position taken here. The weight of Pharmer’s testi- 
mony was for the jury. 

[4] Fourth. Plaintiff in error alleges that because of suit brought in Arkansas 
against one Ward to recover all or a portion of the property stolen that defendant 
in error had elected to pursue the property, and hence could not proceed against the 
bond company; that the pleas in bar and abatement should therefore have been sus- 
tained; and that the court erred in overruling each of them. Of course, the general 
principles applicable to an election of remedies are well established and understood. 
A party cannot pursue inconsistent remedies. It is admitted here that defendant in 
error assigned the cause of action to William H. Harwood, trustee, and later to 
E. H. Hunter, a former president, and George Dissmore, and that these assignees did 
bring suit in the State of Arkansas against Ward, and that such suit was pending 
when this case was tried. In this connection we turn to the contract between the 
parties, and the provisions relating to the terms and conditions of subrogation. 
Provision No. 6 is as follows: 

“No. 6—Payment of Loss. Subrogation Suit. Loss shall be payable immediately 
upon submission to the company of proof thereof, as provided herein, but no suit 
shall be brought under this policy until.three months after the particulars of the 
loss, as required herein, have been received by the company, nor at all, unless com- 
menced within twelve months after the date of the burglary or robbery. In the 
event of recovery of any loss or portion thereof, from other than insurance, whether 
by the assured or by the company, the assured shall be entitled thereto until fully 
reimbursed, the excess, if any, to be paid to the company, except that the company 
shall be reimbursed from such recovery for actual expenses incurred in obtaining 
said recovery.” 

This provision amounts to an agreement that the assured may seek recovery of 
the loss elsewhere, and if he is fully reimbursed thereby any excess is to be paid 
over to the company. This is apparently all that was being done by the assured, 
and was for the benefit of the insurer. Of course, the assured was not entitled to 
double recovery for its loss, and if it should succeed in its Arkansas suit the insurer 
would be entitled to what was recovered if it had paid the loss. The remedy pursued 
in Arkansas, being provided for by the contract, is not inconsistent with the action 
against the bond company. It is merely acting in accordance with the contract provi- 
sion before referred to. The principle applicable here was well expressed by the 
Supreme Court of Iowa in Austin Mfg. Co. v. Decker, 109 Iowa, 277, 80 N. W. 
312: “The whole doctrine of election is based upon the theory that there are incon- 
sistent rights or remedies of which a party may avail himself; and a choice of one 
is held to be an election not to pursue the other. The principle does not apply to 
co-existent and consistent remedies.” 

The issues in this case are clear and not difficult of solution. We find no error in 
the record, and the judgment of the trial court is affirmed. 


STATE ex ret. TIME INS. CO. er ar. v. SMITH, State ComMIssIoNER oF 
INSURANCE. 
(Supreme Court of Wisconsin. June 3, 1924. Dissenting Opinion June 21, 1924. 
Motions for Rehearing and for Leave to Answer Denied Without Costs 
Oct. 14, 1924.) 
200 Northwestern Reporter 65. 

4, INSURANCE—PARTIES COULD MAKE SUCH CONTRACTS AS THEY 
WISHED, AT COMMON LAW. 

At common law, parties could make such contracts of insurance as they wished. 
(For other cases, see Insurance, Dec. Dig. § 124.) 

3. INSURANCE—RIGHT TO ISSUE HEALTH AND ACCIDENT POLICIES 
UNLIMITED, IN ABSENCE OF STATUTORY REGULATIONS. 
Insurance companies may issue such health and accident policies as they see fit, in 

the absence of statutory regulations. 
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‘(For other cases, see Insurance, Dec. Dig. § 124.) 

i. INSURANCE—POWER OF LEGISLATURE TO REGULATE BUSINESS 
VERY BROAD. 

The power of the Legislature to regulate the business of insurance is very broad. 

(For other cases, see Insurance, Dec. Dig. § 3.) 

s. INSURANCE—EX PRESSION ‘OF LEGISLATIVE INTENT TO PROHIBIT 
POLICIES IN FORM OTHER THAN THAT PRESCRIBED BY LAW 
SHOULD BE CLEAR AND DEFINITE. 

Legislative intent to prohibit issuance of health and accident policies in any other 
form than that prescribed by law must be clearly and definitely expressed. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

9. INSURANCE—HEALTH AND ACCIDENT POLICIES MAY CONTAIN 
PROVISIONS OTHER THAN THOSE PRESCRIBED IN STANDARD 
PROVISIONS LAW. 

Under the Standard Provisions Law (St. 1923, § 208.05, subds. 1, 2, 3, 4, 12), 
health and accident policies may contain provisions other than those prescribed in such 
law, where such provisions do not conflict with, and do not vary, alter, or extend 
the standard provisions or optional standard provisions prescribed in such law. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

10. INSURANCE—HEALTH AND ACCIDENT POLICIES MAY PROVIDE 
FOR PAYMENT OF VALUED BENEFIT, NOTWITHSTANDING 
STANDARD PROVISIONS LAW, PROVIDING FOR PAYMENT OF 
“INDEMNITY.” 

Health and accident policies may provide for payment of valued benefits, and need 
not restrict recovery to amount of actual loss; such provisions not being in conflict 
with Standard Provisions Law, notwithstanding use of word “indemnity” in such law. 

(For other cases, see Insurance, Dec. Dig. § 527.) 


13. INSURANCE—ISSUANCE OF RENEWAL RECEIPTS EXTENDING 
TERM OF ACCIDENT AND HEALTH POLICIES HELD NOT VIO- 
LATIVE OF STANDARD PROVISIONS LAW. 

Issuance of renewal receipts by which accident and health policies are renewed 
from year to year held not violative of Standard Provisions Law, subsec. 2, requiring 
a policy to state when the insurance takes effect and terminates. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

Crownhart, J., dissenting. 


Original action by the State of Wisconsin, on the relation of the Time Insurance 
Company and others, against W. Stanley Smith, Commissioner of Insurance of the 
State of Wisconsin. Judgment for relators. 


This is an original action brought pursuant to leave granted in this court to 
restrain the respondent from refusing to renew the licenses of certain insurance com- 
panies, and for other relief. A temporary restraining order was issued on February 
15, 1924, under and by virtue of which the status quo has been maintained during the 
pendency of this action. The respondent demurred to the complaint, and the case was 
submitted upon oral argument and briefs of. counsel. 

_ Richmond, Jackman, Wilkie & Toebaas, of Madison (Olin, Butler, Thomas, Steb- 
bins & Stroud, of Madison, of counsel), for relators. 

Lawrence A. Olwell, of Milwaukee, for relator Old Line Life Ins. Co. 

Daniel H. Grady, of Portage, for defendant. 


ROSENBERRY, J. We shall not attempt to set out in detail the facts stated in the 
complaint. While the facts therein stated are material to the issues raised and neces- 
sary as a basis for the relief prayed for by the relators, it is not necessary to set them 


out in full order to disclose the nature of the questions raised, which are decisive of 
the controversy here. 


In 1913 there was enacted in this state (chapter 601, Laws of 1913) a law recom- 
mended by the National Convention of Insurance Commissioners, providing for cer- 
tain statutory provisions in accident and health policies and establishing certain re- 
quirements as to such policies. It became section 1960, Wis. Stats. 1921, and is now 
section 208.05, Wis. Stats. 1923. This law is commonly referred to as the Standard 
Provisions Law. A law substantially the same is now in effect in 16 states and a 
somewhat similar statute is in force in six other states. By reason of its length, we 
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shall not set out the entire statute. Subdivisions 1, 2, and parts 1 and 2 of subdivision . 
3, being particularly brought in question, are printed in the margin.* 

Other provisions of the statute material to a consideration and determination of 
the questions raised here will be referred to in the course of the opinion. 

Among other things, the Standard Provisions Law provides that copies of forms 
of policies must be submitted by companies to the commissioner of insurance for 
approval, and that, if the commissioner of insurance shall in writing notify a com- 
pany that any form of policy does not comply with the requirements of law, specifying 
the reasons for his opinion, it shall be unlawful to issue such policy thereafter. The 
law also provides that the commissioner of insurance may revoke the license of any 


company willfully violating any of the requirements of the law. Section 208.05 (13) 
Wis. Stats. 1923. 


At the time of the enactment of the Standard Provisions Law in 1913, a large 
number of insurance companies were engaged in the business of writing health and 
accident insurance in this state. After the act went into effect the policies of insur- 
ance written by said companies were generally rewritten to conform to the provi- 
sions of the law. Such policies contained the “standard” and “optional standard pro- 
visions” as required by the law, and provided insurance against loss or damage from 


1208.05. Standard Accident and Health Policy. (1) On and after the first day of January, 
1914, no policy of insurance against loss or damage from the sickness, or the bodily injury or 
death of the insured by accident shall be issued or delivered to any person in this state until a 
copy of the form thereof and of the classification of risks and the premium rates pertaining thereto 
have been filed with the commissioner of insurance; nor shall it be so issued or delivered until 
the expiration of thirty days after it has been so filed unless the said commissioner sholl sooner 
give his written approval thereto. If the said commissioner shall notify, in writing, the eer 
corporation, association, society or other insurer which has filed such form that it does not comply 
with the requirements of law, specifying the reasons for his opinion, it shall be unlawful there- 
after for any such insurer to issue any policy in such form. 

(2) No such policy shall be so issued or delivered (1) unless the entire money and other con- 
siderations therefor are expressed in the policy; nor (2) unless the time at which the insurance 
thereunder takes effect and terminates is stated in a portion of the policy preceding its execution by 
the insurer; nor (3) if the policy purports to insure more than one person; nor (4) unless every 
printed portion thereof and of any indorsements or attached papers shall be plainly printed in type 
of which the face shall not be smaller than ten-point; nor (5) unless a brief description thereof be 
printed on its first page and on its filing back in type of which the face shall be not smaller than 
fourteen-point; nor (6) unless the exceptions of the policy be printed with the same prominence as 
the benefits to which they apply, provided, however, that any portion of such policy which purports, 
by reason of the circumstances under which a loss is incurred, to reduce any indemnity promised 
therein to an amount less than that provided for the same loss occurring under ordinary circum- 
stances, shall be printed in bold-face type and wth greater pomience than any other portion of the 
text of the policy. 

(3) Every such policy so issued shall contain certain standard provisions, which shall be in the 
words and in the order hereinafter set forth and be preceded in every policy by the caption 
“Standard Provisions.”” In each such standard provision wherever the word “insurer’’ is used there 
shall be substituted therefor “company” or “corporation” or “association” or “society’’ or such 
other word as will properly designate the insurer. Said standard provisions shall .be: 

(1) A standard provision relative to the contract which may be in either of the following two 
forms: Form (A) to be used in policies which do not provide for reduction of indemnity on 
account of change of occupation, and form (B) to be used in policies which do so provide. If 
form (B) is used and the policy provides indemnity against loss from sickness, the words ‘“‘or 
contracts sickness’’ may be inserted therein immediately after the words “in the event that the 
insured is injured.”” (A):—(1) This policy includes the indorsements and attached papers, if any, 
and contains the entire contract of insurance. No reduction shall be made in any indemnity herein 
provided by reason of change in the occupation of the insured or by reason of his doing any 
act or thing pertaining to any other occupation. (B):—(1) This policy includes the indorsements 
and attached papers, if any, and contains the entire contract of insurance except as it may be 
modified by the insurer’s classification of risks and premium rates in the event that the insured 
is injured after having changed his occupation to one classified by the insurer as more hazardous 
than that stated in the policy, or while he is doing any act or thing pertaining to any occupation 
so classified, except ordinary duties about his residence or while engaged in recreation, in which 
event the insurer will pay only such portion of the indemnities provided in the policy as the pre- 
mium paid would have purchased at the rate but within the limits so fixed by the insurer for such 
more hazardous occupation. If the law of the state in which the insured resides at the time this 
policy is issued requires that prior to its issue a statement of the premium rates and classification 
of risks pertaining to it shall be filed with the state official having supervision of insurance in 
such state then the premium rates and classification of risks mentioned in this policy shall mean 
only such as have been last filed by the insurer in accordance with such law, but if such filing 
is not required by such law then they shall mean the insurer’s premium rates and classification of 
ees Soe made effective by it in such state prior to the occurrence of the loss for which the insurer 
is liable. 

(2) A standard provision relative to changes in the contract, which shall be in the following 
form: 

(2) No statement made by the applicant for insurance not included herein shall avoid the 
policy or be used in any legal proceeding hereunder. No agent has authority to change this policy 
or to waive any of its provisions. No change in this policy shall be valid unless approved S an 
executive officer of the insurer and such approval is indorsed hereon. 
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sickness or bodily injury, or death of the insured by accident. The coverage under 
said policies of insurance differed to some extent to meet the needs and demands of 
the public. Premiums were varied according to the coverage given. The policies 
so submitted and approved by prior commissioners of insurance contained certain 
agreements, which may be described as follows: 

(a) Specific Indemnities. Agreement for the payment of a lump sum indemnity 
for specific bodily injuries. 

(b) Annual Increase. Agreements for annual increase of indemnities. 

(c) Monthly or Weekly Accident Indemnity. 

(d) Double Indemnity. 

(e) Hospital Indemnity. 

({) Indemnity for Surgical Operations. 
And many other provisions of a similar nature which need not be referred to in 
detail. 

It is alleged in the complaint that there are at the present time in force in Wis- 
consin more than 130,000 policies of insurance, containing some or all of the features 
above referred to. It has been the uniform practice to renew a large part of the 
business written, and many of the policies now in force have been renewed from year 
to year for a number of years. The policy forms containing these agreements have 
been approved by three successive commissioners of insurance, Mr. Herman L. 
Ekern, Mr. M. J. Cleary, and Mr. Platt Whitman, as being in compliance with the 
statutory requirements. Prior commissioners of insurance have also repeatedly ap- 
froved and confirmed the practice of companies in renewing policies by the issuance 
of a renewal certificate. These renewal certificates were in substance of the fol- 
loking form: 
“Form 2496C 


No. R 
“These indemnities under this renewal are: 


“Principal sum, $———. Weekly indemnity-accident, $———; sickness, $———. 
“Continental Casualty Company, H. G. B. Alexander, President. 
“General Office, Chicago, Illinois. 
“Policy No. . Originally issued under date of , 192—, to Mr. , 
of , is hereby renewed for a further period of one year from 12 o’clock noon 
(standard time at the insured’s place of residence) of the day of , 192—. 


This renewal is effective only upon condition that a premium of $——— be paid for it 
as follows: 


“In witness wherefore the Continental Casualty Company has caused this cer- 
tificate to be signed by its president and secretary, but the same shall not be binding 
upon the company unless countersigned by its policy writer and delivered to the 
insured. Countersigned and issued . at , the day of , 192—, 
by , Policy Writer. 


“H. G. B. Alexander, President. 
“E. G. Timme, Secretary.” 


On October 23, 1923, without previous hearing, the commissioner of insurance 
sent out, to all companies doing a health and accident business in the state of Wis- 
consin, a communication, which is printed in the margin.’ 

2 Exhibit B. 
The State of Wisconsin, Department of Insurance. 


Madison, October 23, 1923. 
To All Health and Accident Insurers Doing Business in Wisconsin: 

The multiplicity and variety of health and accident policy forms and the different conceptions 
of the rights of claimants manifest in claim settlements demonstrate that the business has not 
been standardized as contemplated by the Standard Provisions Law. (Section 1960, Wisconsin 
Statutes, renumbered in 1923 as section 208.05.) 

The failure of all attempts for 10 years to realize such standardization by co-operative action 
of the insurers has destroyed hope of such action. Manifestly the tendency is away from stand- 
ardization and toward an increasing disregard of the law. Under the circumstances, I believe that 
the application of the law, to policy forms filed in the department will tend to standardization and 
by the elimination of ambiguity and indefiniteness from the contracts promote the fair and equitable 
adjustment of, claims. A 

Disapproval of a policy form makes it unlawful to issue such form. 

Policy forms heretofore filed in the department which have not been disapproved and have been 
held by possible construction to provide insurance under the law, will be permitted until the begin- 
ning of the new license year, March 1, 1924. Thereafter only such forms will be permitted as 
comply literally and fully with the law. 

For your guidance in the preparation of new forms, I submit the following: 

1. All personal accidents and all diseases except those specifically excepted must be covered. 
Exceptions must describe the accident or class of accidents and name the disease or class of 
disease excepted. (Subsection 1 and subdivision 6 of subsection 2.) 
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Following this communication there was a conference between the representatives 
of many of the leading insurance companies and the commissioner of insurance. The 
letter was treated as an order, and an application was made for a rehearing. It was 
agreed by the commissioner of insurance and the representatives of the companies 
that every effort would be made to prosecute a review of. the proceedings, for the 
purpose of obtaining final adjudication prior to March 1, 1924. On November 26, 
1923, a hearing was had by the commissioner of insurance, and on or about Feb- 
ruary 4, 1924, the commissioner having reaffirmed the order, the commissioner filed a 
memorandum (Exhibit G). Because this memorandum states the position of the 
defendant, it is printed in the margin in full.* 





‘ 2. Only the following indemnities may be provided: Indemnity for loss of life by accident, 
indemnity for loss of time by accident, indemnity for loss other than that of time by accident, 
Indemnity for loss of time by sickness and indemnity for loss other than that of time by sickness. 
(Subdivisions 9, 10 and 11 of subsection 3 and corresponding standard provisions.) 

3. The amount of insurance must be given for each kind of indemnity provided. Indefinite 
periods for the payment of indemnity for loss of time will not be permitted and the amount of 
indemnity for loss other than that of time may not be determined by the lapse of time. 

_ 4. The time when the insurance takes effect and terminates must be stated in a porion of the 
policy preceding its execution by the insurer. If a policy provides for renewal, a new policy must 
be issued at each renewal. (Subdivision [2] of subsection [2] of section 1960.) 

5. Optional benefits in lieu of any indemnity to which the insured may be entitled will be 
permitted, but the optional nature of the benefit must be clear. 

6. Differences in premium rates must be based on a classification of risks by occupation. 

7. Reductions in the indemnity stated in the policy may be made only as provided in the law. 

(a) Change to more hazardous occupation. (Standard Provision No. 1.) 

. oe covering same loss with another insurer. (Optional Standard Provision 
No. 17. 

(c) Other insurance with the same insurer. (Optional Standard Provisions No. 17.) 

(d) Substandard Risk. (Proviso to subdivision 6 of subsection 2.) 

The department asks and expects the earnest co-operation of those insurers who desire to give 
service in this line of insurance. 

Yours very truly, 
W. Stanley Smith, Commissioner of Insurance. 


8 Exhibit G. 
Memorandum. 


The testimony and the exhibits presented in these hearings conclusively establish that the 
health and accident insurance business is not organized and operating to meet the legitimate demand 
and need of the public for this kind of insurance. 

For the insurance department “there are two sources of trouble: First, the number of com- 
plaints on rejections and reductions of claims; and, second, the disposition on the part of insur- 
ers to resent any supervision or suggestion of the forms of policies by the department. The prin- 
cipal source of the trouble is the form of the policies. Almost invariably, when the department 
takes up a complaint on a rejection or a reduction of a claim, the insurer presents a perfect 
defense in a literal and strict construction of the policy. * * * A review of health and accident 
insurance seems to establish that the essential to its improvement is standardized, classified, and 
simplified policy forms.”’ (Fifty-second Annual Report of the Commissioner of Insurance, Wis.) 

By the statement of departmental policy, or order of October 23, 1923, the Wisconsin insurance 
department takes the position that the Standard Provisions Law, other insurance laws, and the gen- 
eral law of contracts are entirely adequate to enable the commissioner of insurance to require such 
standardization, classification, and simplification of policy forms. 

It is axiomatic that insurance may be provided by insurer against loss or damage from only 
the contingencies specified by law. The law defines the insurance authorized as “insurance against 
loss or damage from the aimaes or the bodily injury or death of the insured by accident.”’ There 
is no provision of law authorizing insurance against loss or damage from specific accidents or sick- 
nesses. The law provides for exceptions from a policy and manifestly exceptions must be exceptions 
of accidents and diseases. Health and accident insurance differs from life insurance in this respect, 
for in life insurance there may be no exceptions from or limitations upon the cause of death and 
a life insurer may in addition to providing insurance against premature death provide additional 
benefit for death from accident. A life insurer may not, however, provide insurance against death 
from a specific accident or disease. The law does not authorize insurance against mosquito bites or 
suneansiila accidents, or mumps, typhoid fever, cancer, or tuberculosis. 

Nor may an insurer make contracts except under the regulations of law. Thus, if the law 
specifies or provides for the kind or kinds of indemnities or benefits to be given, the insurer is 
limited to such indemnities or benefits. The Standard Provisions Law provides for and thereby 
authorizes indemnity for loss of life by accident and for less of time and for loss other than that 
of time from accident and sickness. Nowhere does the law specifically or inferentially authorize 
indemnity or benefits for loss of fingers, toes, hands, arms, feet, legs, eyes, ears, a nose or any 
other member or organ, taste, smell, sight, hearing or any other faculty, or for pain or suffering or 
for disability which is immediate on an accident, which is continuous, total, partial, confining or 
nonconfining, requires the attendance of a physician or surgeon, or requires that a loss or dis- 
ability shall occur within a certain period of time after an accident or after being afflicted with a 
disease. Not only is there no authority given for the payment of indemnity or a benefit for any 
such loss, but the other provisions of law could not be effective, if such benefits or indemnity be 
given. Manifestly the value of such losses and the liability to suffer them varies with each indi- 
vidual insured, and, since the group is fundamental in insurance, the insurer could not file a sched- 
ule of premium rates and a classification of risks for the group of the insured as required by 
the law. 
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It is the contention of relators that the commissioner of insurance has no power 
cr authority under the laws of the state of Wisconsin to refuse to renew the license 
of relators and other companies similarly situated, except for willful disobedience of 
the Standard Provisions Law, and that the commissioner of Insurance has no right 
as a Condition of issuing or renewing licenses to require the relators and other com- 


panies to conform to the conditions set out in the letter of October 23d, and to the 
memorandum filed February 4, 1924. 





Insurance is a method authorized by law for distributing the losses of individuals through a 
group. The group is fundamental to insurance and, were the hazard of loss and the amount at 
risk the same for all the members of the group, the contributions or premiums for each member of 
the group would be equal. The liability to meet with loss varies, and by one form of standard 
en No. 1 occupation is recognized as the basis for measurements of such variations. Such 

asis is exclusive, not only because of the rule that an insurer may do only such acts as are 
expressly or necessarily authorized, but because of the express prohibition of subsection 5, section 
208.05, against any provision “contradictory in whole or in part” of any of the standard or optional 
standard provisions. 

Since specific and valued benefits for specific bodily losses and physical disabilities are not 
authorized in health and accident insurance, and such provisions of policies are not binding upon 
the parties to such contracts, except as they may be founded in fraud and in an intent to deceive, 
and since provisions on such a basis cannot be recognized as proper and legitimate, the needs and 
necessities of the proper conduct of the business to perform its primary function of paying claims 
must be given consideration, and such provisions must be construed as designed to facilitate claim 
settlements and therefcre to be in the nature of offers on the part of the insurer to make such 
settlements under the conditions given; thus relieving the claimant from the necessity of waiting 
until the loss has fully accrued and also of the necessity of establishing the amount of his loss. 
The order of October 23, 1923, requires that the optional nature of such benefits be clear. 

The Standard Provisions Law formulates standard and optional standard provisions under 
which the insurers may protect themselves against the payment of benefits in excess of indemnity. 
If they do not make use of these provisions, they are liable for the full amount of benefits pro- 
vided by the policies. Their liability in such cases is based on an implied purpose and intent to 
mislead and deceive the insured, as to the proper limitations of health and accident insurance. 

_. Under the law, the making of premium rates entirely and the making of classifications of risks, 
with the limitation that such classifications shall be based on occupation, are left with the in- 
surers. The classifications of risks filed with the department are not based solely on occupation, 
but on sex, age, exposures, etc. Although it was within the knowledge of the department that less 
than 50 per cent. of the premiums collected are returned to policyholders in indemnities, and 
therefore efficient service is not being given, the department has not attempted to remedy this 
evil, but has left this matter for future consideration and regulation by the Legislature. 

The evidence presented by the petitioners in these hearings deals only incidentally with the 
proper construction and interpretation of the law regulating health and accident insurance policies, 
but the evidence stresses and assumed practical construction of the law by the commissioners who 
held office and approved policy forms after the Standard Provisions Law became effective. Incon- 
sistently, but inferentially from the objections of the petitioners to the introduction of evidence, 
tending to sustain the order in question, the petitioners take the position that the present commis- 
sioner is bound by the approvals of former commissioners, but not by disapprovals. No evidence 
of an affirmative construction of the law contrary to the construction of the order of October 23, 
1923, was offered. On the contrary, the evidence shows that none of the policy forms submitted 
were ever unqualifiedly approved, and that when policy forms were approved the approvals were 
only temporary; to prevent interruption of the business, to waive the 30-day filing requirement, 
to avoid discrimination between insurers in the forms permitted, to enable the insurers to co- 
operate among themselves in the preparation of forms meeting the requirements of law, and to 
enable the department to continue its investigation and study of the subject. 

The evidence presented clearly establishes that the department has been diligent in its study of 
health and accident insurance; that it has definitely adopted as its policy disapproval of policy 
forms providing benefits for loss from specific accidents or diseases, and disapproval of forms pro- 
viding specific and valued benefits only; that it has eliminated from the policies permitted in this 
state provisions for the payment of quarantine, funeral, and other benefits which are not proper 
health and accident indemnities. While the department has consistently appreciated that it was 
the duty of the insurer to formulate policy forms under the law, it has given the insurers desiring 
its assistance the benefit of its study and investigation. 

The orders issued subsequent to the order of October 23, 1923, are supplementary to the pur- 
pose of such order to make effective the law on health and accident insurance. The average health 
and accident claim is small, and claimants are unable, because of the expense, to secure their rights 
in courts and to protect themselves against unjust rejections and reductions of their claims. The 
obligation of the insurance commissioner to exercise the supervisory powers conferred on him is 
therefore of peculiar importance in this line of insurance. In fixing March 1, 1924, the beginning 
of the new license year, as the time when the order of October 23, 1923, would be enforced, the 
insurers were given ample time to prepare proper pclicy forms and to evidence their desire to co- 
operate with the commissioner in the proper organization and operation of this branch of insurance. 

Less than one quarter of the insurers authorized to do a health and accident insurance busi- 
ness in this state have filed petitions for a rehearing on the order of October 23, 1923. ‘Tine depart- 
ment has been advised that some of these petitions were filed only because the petitioners were 
urged thereto by other petitioners. Under the circumstances, the department believes that it has 
at least the passive indorsement and support of the great majority of the health and accident in- 
surers in its determination to raise the standards of the business, to enable it to realize its possi- 
bilities for service under the law. In recognition of such support, the department will send to the 
insurers material in the way of correctly formulated policy forms, and provisions to aid them 
in preparing forms for use after March 1, 1924, so their business may not be interrupted and their 
agency forces be disorganized. 
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Before proceeding to consider the case upon the merits, it is necessary to dispose 
of the contention raised by the respondent that this court is without jurisdiction, or 
ought not to exercise original jurisdiction. The law relating to the exercise of the 
original jurisdiction of this court was declared in the Income Tax Cases, 148 Wis. 
456, 134 N. W. 673, 135 N. W. 164. The entire matter was there considered his- 
torically, and the conclusion reached that the exercise of its original jurisdiction was 
warranted in the following cases, when: 

“(1) A citizen is wrongfully deprived of his liberty; (2) a state office has been 
usurped; (3) a franchise grantable only by the state has been usurped, abused, or 
forfeited; (4) a law regulating public service corporations in the interest of the people 
is systematically disobeyed and set at naught; (5) a navigable river, which the state 
is bound to keep open as a highway for all, is obstructed or encroached upon, or a 
public railroad built under a charter granted by the state is about to be destroyed; 
(6) a state officer declines to perform a ministerial duty, in the performance of which 
the people at large have a material interest; (7) a state officer is about to perform an 
official act materially affecting the interests of the people at large, which is contrary 
to law or imposed upon him by the terms of a law which violates constitutional 
provisions; or (8) the situation is such, in a matter publici juris, that the remedy 
in the lower courts is entirely lacking or absolutely inadequate, and hence jurisdiction 
must be taken or justice will be denied.” 

[1, 2] If the allegations of the complaint are true, then a state officer is about to 
perform an official act which is contrary to law. The question then arises whether 
or not it affects only the relators and other companies similarly situated, or whether it 
relates to the people at large, and for that reason the jurisdiction of this court should 
be exercised. It was not held in the Income Tax Cases, supra, that the jurisdiction 
of the court might not be exercised in other cases, but merely that there was no 
precedent for its exercise in any except the cases indicated. That it is a power that 
should be sparingly and cautiously exercised, there is no doubt, nor are we disposed 
to relax the vigilance of the court in maintaining its character as an appellate court 
and permitting its original jurisdiction to be invoked only in cases where the exercise 
of that extraordinary power is clearly warranted. In our opinion, under the alle- 
gations of the complaint, which we must take as true upon a demurrer, the threat- 
ened act of the commissioner of insurance will, if carried out, affect a large number 
of the people of this state in such a way that the question presented certainly ap- 
proaches a matter that is publici juris. While a remedy in the lower court is not 
entirely lacking, it is quite evident that a speedy, final, and conclusive determination 
of the controversy, which can only be finally and definitely settled here, would be in 
the interest of the public. If the contention of the commissioner of insurance is 
sustained, it is a matter of great importance in the administration of the law relating 
to health and accident insurance. 

It is said that the law provides a complete, adequate, and exclusive remedy. 
Reference is made to section 200.11, which provides: 

“(3) Any such final order [of the commissioner of insurance] may be reviewed 
in the circuit court for Dane county, subject to removal as in other cases, provided: 

(a) [Notice.] 

(b) Such application shall be heard upon all the evidence presented before the 
commissioner, and no further or additional evidence shall be presented before the cout. 
But the applicant shall be entitled to a further hearing or further hearings before the 
commissioner, at which either party may present additional evidence on which the 
commissioner may make such further order as the case may require. 

(c) [Company must be doing business in this state.] 

[3] It is argued that, under the doctrine of State ex rel. Cook v. Houser, 122 
Wis. 534, 100 N. W. 964, Clancy v. Fire and Police Commissioners, 150 Wis. 630, 
138 N. W. 109, and similar cases, the statute having created a new right and pro- 
vided a specific remedy, the remedy provided is exclusive of all other remedies. This 
incidentally raises a question treated later. Does the statute create a right? How- 
ever, if it be conceded that the statute does create a right, the present action is one 
not merely to review an order made by the commissioner of insurance in the admin- 
istration of his office, but to declare and establish the right of the relators under the 
law and the Constitution, and to restrain the commissioner of insurance from de- 
priving them under the cover of law from the exercise of a right which existed prior 
to the enactment of the Standard Provisions Law. 
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The Legislature cannot, under the guise of prescribing a special remedy, deprive 
a citizen of legal and constitutional rights which he enjoys under the Constitution 
and the law. We conclude, therefore, that the remedy provided by the statute is not 
exclusive under the circumstances disclosed by the complaint in this case, and that 
the court should exercise its original jurisdiction for the reasons stated; that the 
remedy provided by the act is not exclusive, nor is it adequate. The order of the 
commissioner, if valid, does not determine in what respect or to what extent the 
provisions of a proposed policy alter, vary, or contradict the Standard Provisions 
Law, but in legal effect by an administrative order establishes a standard policy. 

A consideration of the letter of October 23, 1923, and of the memorandum of 
February 4, 1924, and the allegations of the complaint discloses that there are two 
fundamental differences in the position of relators and that of the defendant. The 
first may be stated as follows: That the right to enter into a contract of insurance 
is derived from the statute. The memorandum says: 

“Insurance is a method authorized by law for distributing the losses of individ- 
uals through a group. * * * The liability to meet with loss varies and by one form 
eft standard provisions No. 1, occupation is recognized as the basis for measurements 
of such variations. Such basis is exclusive not only because of the rule that an 
insurer may do only such acts as are expressly or necessarily authorized, but because 
of the express prohibition of subsection 5, section 208.05. * * * 

[4, 5] Quite obviously this proposition involves an erroneous theory of law. The 
right to make a contract of insurance existed at the common law and parties might 
make, under the common law, such contracts of insurance as they wished. The right 
of free contract is one of the inherent rights grauanteed to the citizen by our state 
Constitution, as well as by the national Constitution. State ex rel. Ornstine v. Cary, 
126 Wis. 135, 105 N. W. 792, 11 L. R. A. (N. S.) 174. 

[6] This right, like all other rights, is subject to limitation or regulation in the 
interest of the general welfare, and the power of the state to regulate the issuance 
of policies of insurance is concéded, but by regulation no right is created. A right 
already in existence is limited and regulated. Therefore, the right to issue policies 
of health and accident insurance exists, and in the absence of statutory regulation is 
unlimited. Second: It therefore becomes necessary to determine whether or not the 
Standard Provisions Law prohibits the exercise of the right which the relators had 
at common law, except it be done in the manner therein specified, or whether the 
Standard Provisions Law assumes the right which existed at common law and only 
attempts to limit or regulate the right in certain particulars. In other words, is the 
law a Standard Policy Law or a Standard Provisions Law? 

[7] In this connection, attention is called to the fact that we are not here dealing 
with the power of the Legislature, but are called upon to interpret and apply a legis- 
lative enactment. Whether or not the Legislature might, in the exercise of the power 
to regulate insurance in a reasonable manner, forbid the making of any contracts of 
health and accident insurance, except upon conditions prescribed by the Legislature, 
is a question not before us. There can be no doubt, however, that the power of the 
Legislature to regulate the business of insurance is very broad. Welch v. Fire 
Association, 120 Wis. 456, 68 N. W. 227; 32 C. J. 981, par. 11, and cases cited. 

[8] If the Legislature intended to prohibit the issuance of health and accident 
insurance contract in any other form than that prescribed by the law, the expression 
of such intention, in view of its drastic and revolutionary character, should be clear 
and definite. The statute does provide in subdivision (1), already set out in the 
margin, that no policy of insurance against loss or damage from the sickness or the 
bodily injury or death of the insured by accident shall be issued until the form 
thereof has been approved by the commissioner of insurance. Certain other prohi- 
bitions contained in subdivision (2) also are set out relating: First, to the statement 
of the consideration; second, to the time when the policy takes effect and termi- 
nates; and third, in cases where the policy purports to insure more than one person, 
to the size of type to be used in printing the policy, and other provisions of like 
character. When it comes, however, to that part of the law which requires the stand- 
ard provisions to be inserted in all policies, the statute says: 

“(3) Every such policy so issued shall contain certain standard provisions, which 
shall be in the words and in the order hereinafter set forth, and be preceded in every 
policy by the caption ‘Standard Provisions.’ ” 

[9] The statute also contains a provision to the effect that: 
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“No such policy shall be so issued or delivered if it contains any provision con- 
tradictory, in whole or in part, of any of the provisions hereinbefore in this act desig- 
nated as ‘Standard Provisions’ or as ‘Optional Standard Provisions’; nor shall any 
indorsements or attached papers vary, alter, extend, be used as a substitute for, or in 
any way conflict with any of the said ‘Standard Provisions’ or the said ‘Optional 
Standard Provisions.’” St. 1923, p. 1637, sudb. (5). 

This language clearly implies that a policy may contain provisions other than 
those prescribed in the Standard Provisions Law. They must be such, however, as 
de not conflict with the standard provisions or the optional standard provisions, nor 
vary, alter, or extend such provisions. Far from prohibiting the execution and de- 
livery of contracts containing only the clauses found in the Standard Provisions Law, 
the act clearly assumes that the policies may contain other provisions. The New 
York Court of Appeals said: 

“It is not said nor was it the intention to say that the policy should contain only 
these standard provisions. * * * Are only the standard provisions which the law 
says shall be inserted in every policy to be enforced? In themselves they form no 
complete contract.” Hopkins v. Conn. General Life Ins. Co., 225 N. Y. 76, 121 
N. E. 465. 

We pass, therefore, to a consideration of the question of whether or not the 
policies heretofore approved by the former commissioners, and the policies described 
at length in the complaint and submitted for approval to the present commissioner, 
vary, alter, extend, or in any way conflict with the standard provisions or the optional 
standard provisions. A single fundamental question underlies the determination of 
this controversy, although its application involves many details. The argument in 
support of the respondent’s position is already set out in the margin. See Exhibit G. 
The position of the respondent may be epitomized as follows: That the law defines 
the insurance authorized as “insurance against loss or damage from the sickness or 
the bodily injury or death of the insured by accident,” and therefore the policy can 
be only for the damage actually sustained by the person insured, on account of the 
particular accident, and there can be no valued or agreed benefits to be paid for 
specific bodily injuries. The respondent argues that the insurance must therefore 
be for loss of life by accident, for loss of time, and for loss other than that of time 
from accident and sickness, and there can be no indemnity or benefits for loss of 
fingers, toes, hands, arms, feet, legs, eyes, ears, a nose or any other member or organ, 
taste, smell, sight hearing or any other faculty or for pain or suffering or for dis- 
ability which is immediate on an accident, which is continuous, total, partial, confining 
or nonconfining, requires the attendance of a physician or surgeon, or requires that 
a loss or disability shall occur within a certain period of time after an accident or 
after being afflicted with a disease. 

Whether or not respondent is correct in his contention depends largely upon the 
meaning of the word “indemnities.” It is argued that the Standard Provisions Law 
refers to such insurance only in the way of indemnity; thus subdivision (1) and sub- 
section (3) prescribe forms, respectively, for policies which do and which do not 
provide for reduction in any “indemnity” by reason of a change to a more hazardous 
occupation, and so subdivisions (3) and (4) of the same subsection are emphasized. 
It is said that the idea that indemnity for measurable loss is all that is contemplated 
or authorized, since the prescribed forms relating to policies of insurance provide only : 
(a) Against loss from accident; (b) against loss from sickness; and (c) against 
loss from both. The word “indemnities” is said to be used in a similar sense in many 
other paragraphs of the Standard Provisions Law. 

It is argued that the contention that the word “indemnity” is used in the sense of 
loss, as opposed to valued benefits, is sunstained by the fact that subdivision 12 of 
section 208.05 (St. 1923, p. 1638) exempts workmen’s compensation insurance and 
blanket policy insurance issued to any municipal corporation for the benefit of certain 
of its officers, for such an exemption would be unnecessary, if a valued benefit policy 
were permissible under the law. 

[10-12] It does not fall within our province to determine the relative merits of 
the two theories of insurance contended for; one by the relators that a policy pro- 
viding valued benefits is not forbidden by the act, and does not alter, vary, or con- 
tradict the standard provisions and optional standard provisions; or, second, that 
contended for by the respondent, that in the issuance of health and accident policies 
the insurer may insure only against actual loss, and therefore there may be no con- 
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tract for valued benefits. The question presented to this court is: What did the 
Legislature intend, and what was the legislative purpose in the enactment of the 
Standard Provisions Law? There may be, as stated in the memorandum -(Exhibit 
G), grave questions of public policy involved. As this court has many times pointed 
out, questions of public policy are for the consideration of the Legislature, and not 
tor the courts, primarily. It is therefore our duty to determine what the legislative 
purpose was, and not to pass upon questions of public policy. Reference has already 
been made to the fact that the Standard Provisions Law has been construed by three 
former commissioners in accordance with the contention of the relators. Construc- 
tion by state officers is not controlling, particularly where there is no ambiguity in 
the statutes, and its provisions are clear and unmistakable. Smith v. State, 161 Wis. 
588, 155 N. W. 109. However, in State ex rel. Bashford v. Frear, 138 Wis. 536, 120 
N. W. 216, 16 Ann. Cas. 1019, it was said: 

“In the case of an ambiguous law and construction thereof by administrative 
officers, which is reasonable and practicable, is entitled to more or less weight in 
determining the intent of the lawmakers and that where such practicable construction 
had obtained for as long as 50 years, it was entitled to controlling weight.” 

As has already been pointed out, the Standard Provisions Law has been enacted 
in 16 states, and a law very similar in its terms has been enacted in six other states. 
In none of these jurisdictions has the term “indemnities” been given the meaning 
contended for by the respondent. In addition to that fact, there was in existence in 
the state of Wisconsin at the time of the enactment of the Standard Provisions Law 
a large number of accident and health policies, which contained valued benefits pro- 
visions. If it had been the purpose and intent of the Legislature to limit the amount 
payable by the insured under the policy to the loss actually sustained, it would seem, 
in view of the existing situation, that the Legislature would have embodied such a 
statement in the law. The argument by the respondent is that the loss of a finger 
may be very great in one case and comparatively slight in another; for instance, if 
a great violinist should lose one of the fingers of his left hand the damage would be 
very great; on the other hand, if a bookkeeper, who wrote with his right hand, 
should lose one of the fingers of his left hand, the damage would be comparatively 
small. It is argued, theretore, that the policy may not contain a provision that the 
insurer will pay a specified amount in each case without regard to the loss actually 
sustained, but that he shall pay the actual loss; the amount of the loss to be deter- 
mined after the injury is sustained, in accordance with the facts in each case. This 
argument is based upon the provision of the law already referred to in which the 
word “indemnity” is used, and the further declaration that the statute provides for 
insurance against loss or damage and unless, therefore, the insured or the beneficiary 
sustained a loss, an agreement to pay him an amount which conceivably may be 
greater than the amount of loss sustained by him is contrary to the law. In other 
words, that the parties may agree that the insurer shall pay the loss sustained, but 
may not agree as to the extent or amount of the loss to be paid, except by way of an 
cption to be exercised by the insured. 

It is quite as significant that the term “indemnity” is used in a sense equally con- 
sistent with the contention of relators in other clauses of the law. In subsection (4) 
appears language limiting the amount of “indemnity” to a sum less than the amqunt 
stated in the policy. The same language appears in clause 2 of the same subsection. 
This would seem to imply that an amount certain might be stated. In subdivision 17 
of subsection 4 reference is made to “the indemmity promised.” By clause 4 of the 
same subsection three forms are provided, in which appear the language “Aggregate 
indemnity in excess of $————’” ; the blank being intended for filling in of the promised 
or contractual indemnities referred to. Clause 7, subsection (3), is also significant: 
“(7) A standard provision relative to filing proof of loss which shall be in such one 
of the following forms as may be appropriate to the indemnities provided,” meaning, 
of course, appropriate to the indemnities provided in the policy, and other similar 
provisions. 

It further appears from the allegations of the complaint that the word “indemnity” 
has been used with reference to policies containing valued benefit clauses throughout 
the history of the health and accident insurance business, and was so understood by 
the committee of the National Association of Insurance Commissioners who drafted 
the Standard Provisions Law and is so used in other jurisdictions. It is quite 
apparent that it was so understood by the former commissioners of insurance,. and 
that meaning has also received judicial approval. See Commercial Acc. Ins. Co. v. 
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Wells (Minn.) 194 N. W. 22; Goldstein v. Standard Acc, Ins. Co., 236 N. Y. 178, 
140 N. E. 235. The word has been used by this court in that sense. In Gazweiler v. 
Milwaukee E. R. & L. Co., 136 Wis. 34, 116 N. W. 633, 18 L. R. A. (N. S.) 211, 
128 Am. St. Rep. 1057, 16 Ann. Cas. 633, it was held that the insurer did not have a 
right to be subrogated to a claim against a third party. The court said: 

“The case seems to turn on whether a contract of casualty insurance is one of 
indemnity like that of fire insurance. While there is some conflict, by the great weight 
of authority a life insurance contract is not of that kind but is strictly a valued policy ; 
a stipulation to pay a sum certain upon the happening of a specified contingency. 
{Cases cited.] Under such a policy the amount payable has no necessary relation to 
damages actually suffered by the beneficiary. The insured buys and pays for the right 
to have from another a specified sum upon the happening of a specified event.. Payment 
tor the insurance is in the nature of an investment. The money value of the thing 
covered by the insurance does not enter into the transaction at all. A policy of 
casualty insurance ordinarily has much the same features as one of life insurance, 
though, it is true, it more nearly than one of life insurance has the indemnity feature. 
The amount stipulated to be paid is a fixed sum as to each particular injury specified. 
or is computable without any such definite data, as in case of the loss of property.” 

This case was decided June 5, 1908, three years before the enactment of the 
Standard Provisions Law. Gatzweiler v. Milwaukee E. R. & L. Co., was affirmed in 
Marshall-Jackson Co. v. Jeffery, 167 Wis. 63, 166 N. W. 647. 

We hold, both upon reason and authority, that the use of the word “indemnity” in 
the Standard Provisions Law in the various sections referred to and other sections 
not specifically mentioned does not make a policy providing for valued benefits for 
specific injuries inconsistent with the Standard Provisions Law, or alter, vary or 
contradict the provisions of that law. 

If, as is contended by the respondent, the forms of policy have become so numer- 
ous and the provisions of policies so intricate and involved as to work a hardship 
upon the insuring public, the power to provide a remedy lies with the Legislature, 
and not with the commissioner of insurance. To permit the commissioner of insur- 
ance by reinterpretation of the law as it has existed for more than a decade to 
revolutionize entirely the existing methods of doing business under the Standard 
Provisions Law would be to permit him to exercise a power which the Legislature, 
under Dowling vy. Lancashire Ins. Co., 92 Wis. 63, 65 N. W. 738, 31 L. R. A. 1127, 
cannot delegate. It is probable that no system of policy forms will be devised which 
will entirely do away with controversies and friction between the insurer and the 
policyholder. Certainly a system which prohibits the making of a policy having a 
valued benefit clause, leaving the amount of the loss sustained in each case to be 
determined by court or jury, will tend to increase, rather than diminish, the number 
of controversies. Nor are we aware of anything inimical to the public welfare in the 
established practice of naming specific amounts for specific injuries sustained. Ap- 
parently nothing of that kind has been discovered in other jurisdictions in which the 
Standard Provisions Law is in force, but whether there is or not, the whole matter 
is for the consideration of the Legislature. The power to interpret and declare the 
law is primarily for the courts; the power to establish the law and declare public 
policy is primarily for the Legislature. It is the duty of administrative officials to 
administer the law, as established by the Legislature and interpreted by the courts. 

[13] There remains one question for consideration. Subsection 2 provides: 

“No such policy shall be so issued or delivered * * * (2) umless the time at 
which the insurance thereunder takes effect and terminates is stated in a portion of 
the policy preceding its execution by the insurer.” 

It is contended by the respondent that the practice of issuing a renewal receipt, 
by the terms of which the policy is renewed from year to year, is in violation of this 
section, because the time when the insurance terminates is not stated in that portion 
of the policy preceding its execution by the insurer. It is the contention of the 
respondent that the policy may be issued for a term of years—say ten years—and a 
Provision inserted that the failure of the insured to pay the premium for any years 
shall terminate the policy. It has been held by the New York Court of Appeals 
that a policy renewed under a clause similar to the one heretofore set out is a con- 
tinuation of the original contract, and not the making of a new one. Hopkins v. 
Connecticut Gen. Life Ins. Co., 225 N. Y. 76, 121, N. E. 465. In Steele v. Great 
Eastern Casualty & Indemnity Co., 197 N. W. 101, the Supreme Court of the state of 
Minnesota arrived at the opposite conclusion. 
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At the time of its issuance the policy complied with the staute. If the issuance 
ef the renewal receipt results in the making of a new contract, the law is also com- 
plied with. The statute quite evidently contemplates that there may be changes in the 
contract, and so a standard provision is as follows: 

“No change in this policy shall be valid unless approved by an executive officer of 
the insurer and such approval is indorsed hereon.” Section 208.05(3) (2). 

It appears quite clearly that prior to the enactment of the Standard Provisions 
Law it had been customary to have the time of the beginning and the termination of 
the policy appear only in the application, rather than in or attached to the policy itself, 
thereby affording greater opportunity for unauthorized changes, and there was greater 
likelihood of the insured being misled. The purpose of the provision was to make 
clear to the insured the time his policy should take effect and terminate, so as to pre- 
vent deception. The legislative purpose is fully accomplished by the issuance of the 
renewal receipt which constitute a change in the policy provided in the manner 
required by the statute and operates to extend the term for the agreed period. It 
appears without dispute that this practice has been followed, not only in this state 
under the Standard Provisions Law, but in other states where that law has been 
enacted, and no question has been raised as to the propriety of the practice, or claim 
made that it was in conflict with the Standard Provisions Law. The policies contain 
a provision to the following effect: 

“The whole policy expires one year from its date, unless renewed. Renewal of 
the policy at the expiration of such original term or at at the expiration of any 
renewal term shall be at the option of the company.” 

Taking into consideration the established practice continued over a long term of 
years and the construction placed upon the law by administrative officers, not alone in 
this, but in other states, a renewal of the policy in substantially the form set out in 
the case is a compliance with that clause of the Standard Provisions Law referred 
to. It certainly makes no greater change in a policy to provide for its renewal than 
it does to provide that it shall lapse upon the happening of a certain contingency. So 
far as responding to the purpose of the statute to prevent deception is concerned, 
the renewal of the policy from year to year seems less likely to deceive than a policy 
issued apparently for a term of years, when it in fact by its terms may lapse at the 
end of any year. We hold that it is one of the changes in the policy authorized by 
the Standard Provisions Law; that is, a change in the date at which it expires. 
The change being executed in the manner required by the statute, over the signature 
of the company the statute is complied with, and by the change the termination is 
stated in a portion of the policy preceding the signature of the insurer. The renewal 
receipt becomes in legal effect a part of the policy, and we need not determine whether 
the contract continues or a new contract comes into existence. Any change in a 
contract would, in a strict sense, make a new contract, in spite of the fact the contract 
might in other aspects be regarded as a continuing one. 

We shall not attempt to take up and discuss in this opinion, which is already too 
long, all of the details of the valued benefit policies set out in the complaint and de- 
scribed in the stipulation. We have indicated the principles which should govern in 
determining whether or not a particular policy alters, varies, extends, or contradicts 
the standard provisions and the optional standard provisions. It may be said gen- 
erally that we find none of those set out in the complaint which vary, alter, extend, or 
contradict these provisions, and the fact that they provide for valued benefits and for 
a renewal from year to year by the issuance of a renewal receipt in substantially the 
form indicated affords no ground for the refusal of the commissioner of insurance 
to license the relators and others similarly situated, or for withholding approval of 
policy forms submitted to him. 

By the Court: The demurrer to the complaint is overruled. Judgment for the 
relators is ordered in accordance with the prayer for relief, and as indicated in this 
opinion. No costs to be taxed by either party. 

CROWNHEART, J. (dissenting). This case comes up on a duaneves to a complaint 
in an original action in this court. Three actions under the statute were begun in the 
circuit court and are still pending there. A large amount of evidence was taken before 
the commissioner of insurance, which was transmitted to the circuit court in the 
action brought there. The parties stipulated that such evidence might be considered 
by this court, if it should take original jurisdiction. 

It is the contention of the defense that this court should not take jurisdiction, both 
on the ground of the statute (subdivision [3], § 200.11) giving jurisdiction to the cir- 
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cuit court for Dane county being exclusive and on the ground of discretion vested in 
this court. On both grounds I agree with the defense, and therefore dissent from the 
majority opinion. This, I understand, was the position of this court in the case of 
United States Fidelity & Casualty Co. v. Smith, 199 N. W. —, decided June 3, 1924. 

The Legislature has lodged large powers in the insurance commissioner to protect 
the public in insurance matters. This is in line with the legislative policy in this state, 
and in many other states, to promote the public welfare through administrative justice, 
rather than through the ineffective procedure of the courts in such cases. Adminis- 
trative justice is more and more recognized, in recent years, as a necessary corollary 
to court procedure. Administrative justice largely aims to prevent injustice by acting 
in advance of wrongs that may be perpetrated by bad methods, while courts are prin- 
cipally concerned in supplying the judicial remedy for the wrong done. To illustrate: 
The Industrial Commission, by scientific rules of safety, seeks to prevent injuries to 
workmen, while the courts merely award damages for the injury that might have been 
prevented. The same is true of the insurance department. It seeks to prevent injus- 
tice to the insured, in the first instance, instead of permitting a wrong and relegating 
the insured to the uncertain and incomplete remedies of judicial procedure. And I 
think the courts should hesitate to control the actions of the commissioner, except in 
case of absolute necessity and after a full hearing. This court should not be called 
upon to decide cases involving unascertained facts, on pleadings, unless an actual 
necessity exists. No such necessity exists in this case. The circuit court has ample 
powers to maintain the status quo pending his decision. It should be the function of 
the circuit court to find the facts and apply the law in the first instance. This court 
may then intelligently exercise its original or appellate jurisdiction. 

As I see the situation here, there is no reason for the exercise of our original 
jurisdiction. The case is inadequately before us, and we are not in possession of the 
information to render an intelligent opinion on so grave a matter. The mass of evi- 
dence before us on stipulation has not been winnowed, considered, or discussed. Only 
the complaint, expertly drawn to present one side of the issues, is considered by the 
court. Upon this, a decision of far-reaching possibilities has been rendered. 

For a very long time abuses have existed in insurance business. This has been 
recognized by the courts, but they were helpless to remedy them. They have strained 
the rules of law to curb them, to little effect. These abuses were early recognized 
and graphically described in a powerful opinion in an early case. De Lancey v. R. M. 
Fire Ins. 0., 52 N. H. 581. Neither could the Legislature do much, directly, because 
of the intricacies of the problem. With the beginning of administrative justice the 
Legislature welcomed the possibilities of relief by committing oversight of the busi- 
ness to the insurance commissioner, with powers of administration that promised 
relief just in proportion as that administration is effective. Now the companies fall 
back on the courts with their claim of “inherent right of contract.” It may be sug- 
gested that under our constitutional form of government the Constitution is supreme, 
and “inherent rights,” except as they are recognized by the Constitution and thereby 
become constitutional rights, do not exist. Our Constitution recognizes inherent rights 
by providing that the common law shall prevail until changed by the Legislature; 
so “inherent rights” are subject to modification by the Legislature, within consti- 
tutional bounds. 

The abuses I have referred to originally were largely the result of the policies 
being artfully constructed, so as to deceive and trap the unwary public into believ- 
ing they had insurance that appeared to be given them under one clause of a policy, 
and which was rendered nugatory by another clause. Policies were made so intricate 
that they could not be understood either by layman, lawyer, or jurist. The records 
of this court show that such abuses still exist. Others have been added. The records 
here show that more than 5,000 policy provisions have been submitted for approval 
by the insurance commissioner in the last ten years. No one can suspect that all these 
are necessary in the public interest. Health and accident insurance costs more than 
50 per cent. of the premiums for overhead in this state. It is a poor investment. 
Such excessive costs can hardly be justified in the public interest. It may well be 
that the great diversity of insurance and policy forms, with the resultant competition 
on nonessentials, contributes to the excessive overhead and the general apathy of the 
public in this form of insurance. There appears to have been widespread complaint 
to the insurance commissioner of failure of policyholders to recover in cases of acci- 
dent or sickness. The commissioner’s effort to remedy the evil is at least praiseworthy 
in the public interest. 

For these reasons I respectfully dissent. 
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JACKSON et al. v. NEW YORK LIFE INS. CO. (No. 9198.) 
(District as D. Oregon. April 28, 1924.) 
Federal Reporter 679 
INSURANCE—FORWARDING OF POLICY BY COMPANY TO ITS AGENT 

HELD EQUIVALENT TO DELIVERY. 

Where a policy of life insurance provided that it should not take effect until 
it was delivered to and received by assured during his lifetime, the forwarding of 
the policy by the company to its soliciting agent for immediate delivery will be taken 
as equivalent to manual delivery. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

At law. Action by A. O. Jackson and Lizzie Jackson against the New York Life 
Insurance Company. On demurrer to complaint. Overruled. 

Botts & Winslow, of Tillamook, Ore., for plaintiffs. 

Huntington, Wilson & Huntington, of Portland, Ore., for defendant. 

Bean, District Judge. This is an action on an insurance policy issued by the 
defendant company on the life of Olin Wayne Jackson. On May 18, 1919, Jackson 
signed an application for insurance, which stipulated that the insurance should not 
take effect “unless the first premium is paid and the policy is delivered to and re- 
ceived by me during my lifetime, and when so delivered the policy shall take effect 
as of the date of the application.” The applicant submitted to a medical examina- 
tion, and the application and medical examination were forwarded in due time to 
the home office of the company in New York, and on May 28, 1919,: the policy 
was issued and mailed to the Portland office of the company, with instructions to 
hold it until released by the medical board. It reached the Portland office on the 
4th of June, and on that date was released by the medical board and was ready 
for immediate delivery; but it was held in the Portland office until the 16th of 
June, when it was forwarded to the soliciting agents at Tillamook for immediate 
delivery to the assured; but before delivery, and on the morning of the 18th, the 
assured was killed. Subsequently the beneficiaries brought an action at law on the 
policy, and the case was tried in this court, and a motion for a non-suit allowed 
on the ground that, since the contract stipulated that the insurance should not take 
effect until the policy was delivered and received by the assured in his lifetime, and 
that was not done, there was no ground of recovery. Notice of appeal was ‘served, 
bill of exceptions filed, but the case was abandoned by plaintiffs, as stated by 
counsel in the argument here, because on examination he concluded that the court 
was probably right in its views. 

But later the Circuit Court of Appeals, in the case of New York Life Insur- 
ance Co. v. Rutherford, 284 Fed. 708, held on a similar contract that receipt of 
the policy by the agent for immediate delivery will be taken as equivalent to a 
manual delivery to the assured. Now I am unable to distinguish the case at bar 
from the Rutherford Case. There is, however, this difference: The Rutherford Case 
arose in the State of Washington. That state had no law at the time making the 
soliciting agent of the insurance company an agent of the company. Oregon has 
such a statute, but I do not understand that would change the legal relations of the 
parties in any way. The soliciting agent is presumably an agent of the company, 
and would be so held, unless there was a stipulation in the application or policy to 
the contrary, the Oregon statute prohibits or makes void such a stipulation in an 
insurance application or policy, and that was probably the purpose of the passage 
of the statute. In the Rutherford Case the policy had actually reached the posses- 
sion of the soliciting agent, and he had made an effort to deliver it, but had failed 
to do so, and had it in his possession three or four days before the death of the 
assured. But I cannot see that makes any difference in the principle involved in the 
two cases. In the case at bar the policy reached the branch office in Portland and 
was ready for delivery the 4th of June, was retained there until the 16th before it 
was forwarded to the soliciting agent, and if, as the court held in the Rutherford 
Case, the delivery of the policy to the soliciting agent with instructions to deliver 
to the assured is equivalent in law to manual delivery, notwithstanding the provi- 
sions in the contract with reference to the time it shall become binding, I cannot see 
that the case at bar can be distinguished from the Rutherford Case, and therefore 
I am constrained to follow the Rutherford Case, regardless of my Own personal 
views in this matter. 

The demurrer in this case will be overruled. 
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MISSOURI STATE LIFE INS. CO. v. WITT. (Nos. 188, 237.) 


(Supreme Court of Arkansas. Oct. 20, 1924. Rehearing Denied Nov. 10, 1924.) 
265 Southwestern Reporter 367 


1, INSURANCE—FOREIGN CORPORATION NEED NOT BE SUED IN 
COUNTY OF RESIDENCE OR PLACE OF DEATH OF INSURED. 


Crawford & Moses’ Dig., § 1829, is venue statute, and gives jurisdiction over 
suits against foreign corporations, including life insurance companies, to any court 
of state, and action may be brought in any county, regardless of residence or place 
of death of insured within state, notwithstanding section 6150. 

(For other cases, see Insurance, Dec. Dig. § 618.) 

McCulloch, C. J., dissenting. 

Appeal from Circuit Court, Ouachita County; L. S. Britt, Judge. 


Action by Ella Witt against the Missouri State Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Pettit & Leach, of Stuttgart, for appellant. 
T. J. Gaughan, of Camden, and Bogle & Sharp, of Brinkley, for appellee. 


Humpureys, J. Appellee recovered judgment in the circuit court of Ouachita 
County upon a life insurance policy for $5,000, interest, the statutory penalty, and 
an attorney’s fee against appellant, which policy was issued by it upon the life of 
Charles A. Witt, naming appellee as the beneficiary therein. 


An appeal has been duly prosecuted from the judgment to this court, and appel- 
lant seeks a reversal thereof upon three grounds, namely: (1) That the trial court 
was without jurisdiction; (2) that the answers made by the insured in his applica- 
tion for the policy was false, and rendered the policy void; (3) that the trial court 
erroneously instructed the jury. 


[1] 1. The insured resided in Monroe County, Ark., when he procured the policy 
and continued to reside there until his death. This suit was brought in Ouachita 
County, and service was obtained upon appellant, a foreign corporation, in Pulaski 
County, by delivering a copy of the summons to its designated agent, Bruce T. Bul- 
lion, insurance commissioner. The appellant appeared specially and moved to quash 
the summons upon the ground that it was issued out of a court that had no juris- 
diction over the cause of action. The trial court overruled the motion to quash 
the service, and the contention of appellant is that the court committed reversible 
error in doing so. Appellant insists that the venue of the cause of action was 
fixed by section 6150 of Crawford & Moses’ Digest, which requires actions on life 
insurance policies to be brought in the county of the residence of the insured, or in 
the county where the death of the insured occurred. In other words, appellant 
contends that the suit should have been brought in Monroe County, where the in- 
sured resided and died. Section 6150 of Crawford & Moses’ Digest became a law 
by enactment of the Legislature of 1897. The suit was brought under section 1829 
of Crawford & Moses’ Digest, which is as follows: 


“Service of summons and other process upon the agent designated under the 
provisions of section 1826 at any place in this state shall be sufficient service to 
give jurisdiction over such corporation to any of the courts of this state, whether 
the service was had upon said agent within the county where the suit is brought or 
is pending or not.” 

This section of the digest was passed by the Legislature in 1899, two years later 
than section 6150, supra. Section 1826 of Crawford & Moses’ Digest referred to 
in said section 1829, expressly embraces foreign life insurance companies. By care- 
fully reading section 1829 we have concluded that it is a venue statute and that 
its purpose is to give jurisdiction over suits against foreign corporations, including 
foreign life insurance companies, to any of the courts of this state. This was the 
effect of the ruling of this court in the case of American Hardwood Lumber Co. 
v. Ellis, 115 Ark. 524, 171 S. W. 899. In that case the contention was made that 
a transitory action must be brought against a foreign corporation in the county 
where its designated agent resided. This court rejected the contention upon the 
ground that section 1829, supra, meant to add something to the law as it then existed, 
“in saying that the service should be sufficient to give jurisdiction to any of the courts 














Life] Missouri State Life Ins. Co. v. Witt. 195 





of the state, whether had in the county where the suit is brought or is pending or 
not.” In construing the statute in question, this court said: 

“We conceive it to be our duty to give effect to the language used by the law- 
makers, and when this is done it means that, under the statute now in force, service 
on the designated agent, even outside of the county where the suit is brought, is 
sufficient. We have nothing to do with the harshness of the statute nor the incon- 
venience which is likely to follow from it. That is a matter which addresses itself 
entirely to the lawmakers.” 

[2] It is true that the court had under review a transitory action, but the statute 
in question makes no distinction between transitory and local actions. It relates to 
both kinds of actions, so, if the statute changed the venue with reference to transi- 
tory actions, it had the effect of changing the venue of any action brought against 
a foreign corporation which had designated an agent in this state for the purpose 
of service. Moreover, a suit upon an insurance policy against a foreign insurance 
company is in its nature a transitory action. We think section 1829 had the effect 
of changing the venue in suits against foreign insurance corporations from the 
county of the insured’s residence, or the county where his death occurred, to any 
county in the state. The court did not, therefore, commit error in overruling the 
motion to quash the service. 

2,3. The two other questions presented on this appeal, and relied upon for re- 
versal of the judgment by appellant, were involved in a companion case between the 
same parties reported in volume 161 of the Arkansas Reports at page 148 (256 S. W. 
46). There is no material difference between the facts in the two cases or in the 
theory upon which they were submitted, so the instant case is ruled by the case of 
Mo. State Life Ins. Co. v. Witt, 161 Ark. 148, 256 S. W. 46. 

No error appearing, the judgment is affirmed. 

The Chief Justice dissents, on the ground that the action was erroneously insti- 
_ ig msey County, and that the service should be quashed and the action 

ismissed. 

McCuttocu, C. J. (dissenting). The statutes of this state localize actions on 
insurance policies by providing that actions on life insurance policies shall be main- 
tained “in the county of the residence of the party whose life was insured, or in the 
county where the death of such party occurred.” Crawford & Moses’ Digest, § 6150. 
Such action is thus made local and not a transitory one. 

I am quite unable to understand what the majority mean by saying that “a suit 
upon an insurance policy against a foreign insurance company is in its nature a transi- 
tory action.” The character of an action—whether transitory or local—is determined 
altogether by the statute which authorizes its maintenance: Nothing in the Con- 
stitution fixes the venue in civil actions, and that is fixed by statute. The power of 
the Legislature in fixing venue in civil actions is unrestricted. That power has been 
exercised in the statute referred to above (section 6150), and the question pre- 
sented in this case is whether it has been repealed or amended by section 1829, so 
as to make an action against a foreign corporation on a policy of insurance a transi- 
tory one. I do not think such is the effect of the later statute, which does not deal 
with the matter of venue in civil actions, but merely with place of service of 
process. The words in the statute, “give jurisdiction over such corporation to any 
of the courts of this state,” relate to jurisdiction to persons and not to subject- 
matter. 

The case of American Hardwood Lbr. Co. v. Ellis & Co., 115 Ark. 524, 171 S. W. 
899, does not, I think, support the views of the majority, for it involved a purely 
transitory action, and was confined to the question of effect of the later statute on 
transitory actions against foreign corporations. 

The effect of the present decision, holding that section 1829 is a venue statute in 
actions against foreign corporations, leads to the result that all venue statutes as to 
such corporations are repealed by the later statute, and that such a corporation may 
be sued in Ashley County to recover possession of land in Washington County, or 
that the chancery court of Lafayette County may appoint a receiver to wind up 
such a corporation doing business and having property situated exclusively in Clay 
County. I cannot believe that such was the intention of the lawmakers as expressed 
in the language used. 
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In re CASTAGNOLA’S ESTATE. 
CASTAGNOLA et al. v. CANEPA et al. (Civ. 4941.) 
(District Court of Appeal, First District, Division 2, California. Sept. 23, 1924. 
Hearing Denied by Supreme Court Nov. 17, 1924.) 
230 Pacific Reporter 188. 

1. HUSBAND AND WIFE—INSURANCE POLICY ON HUSBAND’S LIFE 
PAID FROM COMMUNITY FUNDS HELD TO BE COMMUNITY 
PROPERTY. 

When policy of insurance is taken on husband’s life during coverture, and pre- 
miums are paid from community funds, it is community property; marital status 
at time of contract determining its character. 

(For other cases, see Husband and Wife, Dec. Dig. § 249.) 

2. INSURANCE—INSURANCE POLICY ON LIFE OF HUSBAND, PAY- 
ABLE TO WIFE AND KER PERSONAL REPRESENTATIVES, HELD 
GIFT TO HER OF POLICY AND PROCEEDS. 

When policy of insurance is taken on husband’s life during coverture, and wife, 
her executors, administrators, or assigns are beneficiaries named, husband is presumed 
to have made gift to her of policy and proceeds, and these become her separate 
property. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 

3. INSURANCE—WHEN INTEREST OF BENEFICIARY MERE EXPEC- 
TANCY STATED. 

Where contract of insurance expressly reserves right to change beneficiaries, 
interest of designated beneficiary is that of mere expectancy of uncompleted gift. 

(For other cases, see Insurance, Dec. Dig. § 586. 

4, HUSBAND AND WIFE—PROCEEDS OF HUSBAND’S LIFE INSURANCE 
HELD TO BE COMMUNITY ESTATE TO WHICH RESPECTIVE PAR- 
ENTS OF HUSBAND AND WIFE WERE ENTITLED. 

Where husband made life insurance policy payable to wife, but, if she prede- 
ceased him, it should be paid to his estate, policy being community property during 
coverture, proceeds retained such character, husband’s designation of his estate as 
beneficiary in event of wife’s death being merely designation of his general estate 
as successor to proceeds, and hence proceeds were community property to which re- 
spective parents of husband and wife were entitled, under Civ. Code, § 1386, subd. 8. 

(For other cases, see Husband and Wife, Dec. Dig. § 249.) 

Appeal from Superior Court, Alameda County; E, C. Robinson, Judge. 

In the matter of the estate of David Castagnola, deceased. Action by Giovanni 
Castagnola and another against Batista Canepa and another. From portion of order 
of final distribution, plaintiffs appeal. Reversed. 

J. J. Paulsell and Frederick W. Crawford, both of San Francisco, for appellants. 

Walter H. Eliassen, of Oakland, for respondent administrator. 

C. A. Cogswell, of Berkeley, for respondents Canepa. 

Nourse, J. This is an appeal from a portion of a decree of final distribution 
in the estate of David Castagnola, distributing to the father and mother of his 
predeceased wife the proceeds of a certain insurance policy taken on his life during 
coverture. The appellants are the father and mother of the insured husband. 

David Castagnola, the insured husband, with his wife and daughter, consti- 
tuting the entire immediate family of the insured, were all found dead at one time. 
The parties to this proceeding, assuming that the provisions of subdivision 40 of 
section 1963, Code of Civil Procedure, applied, stipulated that the minor child, being 
under the age of 15, died first; that the wife, being between the ages of 15 and 60, 
died next, and that the husband, being of about the same age as the wife, was the 
last to survive. The death of these three occurred on July 16, 1922, and all died 
intestate. On June 15, 1920, David Castagnola, the husband and father, procured 
a policy of insurance on his life in the sum of $3,000. This policy was what is 
termed “a 20 payment life policy,” requiring 20 full annual payments. It also pro- 
vided that 3. full annual payments must be made before the policy should have 
any cash surrender or loan value. Two annual payments had been made, and the 
death of the insured occurred after the third payment was due in what is called 
the 31-day period of grace. The proceeds of the policy were paid to the administrator 
of the estate of the insured, and constituted practically the entire estate covered 
by the decree of distribution, 
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By the terms of the policy the beneficiaries were declared to be the wife and 
daughter of the insured, “share and share alike, or all to the survivor at my death,” 
The right to change the beneficiaries was expressly reserved in the policy, in the 
event that it was not assigned, and it was expressly declared that if the insured 
should survive the beneficiaries, or either of them, the proceeds of the policy or the 
share of such beneficiaries should be paid to the executors, administrators or assigns 
of the insured. The trial court held that the policy of insurance became the sep- 
arate property of the wife as the sole survivor upon the death of the daughter, 
and that it constituted a gift to her from her husband. It was then held that, 
there being no heirs other than those mentioned in subdivision 8 of section 1386 
of the Civil Code, and the property having come to the husband as the separate 
property of his wife, the father and mother of the predeceased wife succeeded to 
the entire proceeds. It is from this portion of the decree that the appeal is taken. 

Appellants insist that the court erred in holding that the proceeds of the policy 
of the insured were a gift to the wife and became her separate property. It is 
their contention that the insured, having reserved the right to change the beneficiaries, 
and having provided in the policy that upon the death of both the wife and daughter 
the proceeds of the policy should be paid to his personal representatives, they there- 
upon became his separate property, to which, under section 1386, subd. 8, of the 
Civil Code, his father and mother were alone entitled to succeed. The respondent 
has done very little to aid the court on this appeal, other than to insist that the 
decree of the trial court should be sustained. We are satisfied from an independent 
search of the authorities that neither party is right. 

[1] When a policy of insurance is taken upon the life of a husband during cover- 
ture, and premiums are paid from community funds, the policy is community prop- 
erty. New York Life Insurance Co. v. Bank of Italy, 60 Cal. App. 602, 606, 
214 P. 61. In determining the character of the property, the marital status of the 
parties at the time the contract of insurance was made, and not the status at the 
time of the death of the insured, is the condition which controls. Succession of Bud- 
dig, 108 La. 406, 32 So. 361; Succession of Le Blanc, 142 La. 27, 76 So. 223, 225, 
L. R. A. 1917F, 1137. In the latter case it was said: 

“Life insurance in favor of the estate, the executors, or administrators of the 
person insured forms a part of his estate at his death; and the status of the pro- 
ceeds or avails of such life insurance—that is, whether it is community property or 
property of the separate estate of the insured—depends upon whether the contract 
of insurance was made during the marital community or when the insured was single.” 

In New York Life Insurance Co. v. Bank of Italy, supra, reference was made 
to the rule of Louisiana as announced in the foregoing cases, although the language 
of the California case does not expressly adopt the rule as prevailing in this state. 
However, throughout the decision of the appellate court reference is made to the 
fact that the parties were husband and wife at the time the policy of insurance upon 
the life of the husband was executed, and it is a fair inference that the appellate 
court approved the Louisiana ruling. As we have not been cited to any authority 
to the contrary, we are satisfied upon the authorities of the cases cited from Louisiana, 
and upon principle, that the status of the parties at the time the insurance contract 
was executed, or at least throughout the period of the payment of the premiums, is 
the controlling feature in the determination of whether the policy is community or 
separate property. 

[2] The rule upon which the appellants base their appeal is well settled in this 
state, but we do not believe it is applicable to the particular facts of this case. This 
rule is that when a policy of insurance is taken upon the life of the husband dur- 
ing coverture, and the wife, her executors, administrators, or assigns are the bene- 
ficiaries named in the policy, the husband is presumed to have thereby made a gift 
to his wife of the policy, as well as of the entire proceeds thereof, and these be- 
come her saparate property. If in such a case the wife should predecease her hus- 
band, the proceeds of the policy upon the death of the husband go to the personal 
representatives of the wife as her separate property. This, however, is true, because 
the contract of insurance has not provided for the substitution of a new beneficiary 
upon the death of the wife. This rule is recognized in the case of Estate of Dobbel, 
104 Cal. 432, 435, 38 P. 87, 43 Am. St. Rep. 123. 

[3] Where, however, the contract of insurance expressly reserves the right to 
change beneficiaries, it has been held that the interest of the designated beneficiary 
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prior to the death of the insured is that of a mere expectancy of an incompleted 
gift. McEwen v. N. Y. Life Ins. Co., 23 Cal. App. 694, 139 P. 242; Supreme 
Council A. L. H. v. Gehrenbeck, 124 Cal. 43, 44, 56 P. 640; Simmons v. Miller, 
171 Cal. 23, 26, 151 P. 545. In the Gehrenbeck Case the Supreme Court said: 

“The beneficiary having died before any right had become vestetd in her, this 
mere expectancy died with her.” 

We do not find any departure from this rule except to the extent that it is 
qualified in N. Y. Life Ins. Co. v. Bank of Italy, 60 Cal. App. 602, 214 P. 61, 
wherein it was held that, where a policy of insurance had become community prop- 
erty, under the circumstances first herein discussed the husband cannot, in view of 
the provisions of section 172 of the Civil Code, designate a third party as bene- 
ficiary to more than his community one-half of the proceeds, without the written 
consent of his wife, because to do so would constitute a gift of community property. 
But this, of course, does not apply to a gift from husband to wife. 

[4] The situation presented to us is therefore that the policy of insurance in con- 
troversy constituted community property which the husband gave to his wife, with 
the qualification that, if she should predecease him, the proceeds of the policy should 
be paid to his estate. The policy of insurance being a chose in action which was 
community property of the parties during their coverture, the proceeds of the policy 
would retain their community character, notwithstanding the fact that they were paid 
after the dissolution of the community. When, therefore, the husband designated 
his estate as beneficiary, in the event of the death of his wife, it will not be pre- 
sumed that he intended to change the character of the property from community to 
separate property, but it will be assumed, in the absence of any showing to the 
contrary, that he merely intended to designate his general estate as the successor to 
the proceeds of the policy. It would follow from this that the proceeds under con- 
troversy were the community property of the husband and wife, which their respec- 
tive parents were entitled to receive, one-half to each, in accordance with the terms 
of subdivision 8 of section 1386 of the Civil Code. 

Though we have said that it is apparent that this property should be treated 
as community property, the trial court found that the husband had made a gift of 
the policy to the wife, and for that reason the proceeds should be treated as the sep- 
arate property of the wife. The error of the trial court arose from the failure of 
the parties to point out the distinction between a policy naming the personal represen- 
tatives of the wife as her successors, in the event of her death before that of the 
insured, and a policy such as that in controversy which names the estate of the 
husband as the beneficiary under such circumstances. Though there is apparently 
no dispute as to the facts, a new finding should be made by the trial court to support 
a decree in accordance with the views expressed herein. 

Respondent insists that the appeal should be dismissed because of certain claimed 
irregularities in the substitution of attorneys for appellants; but, as a motion based 
on the same grounds was denied by the Supreme Court before the cause was trans- 
ferred here, we do not think any discussion of the point is required. 

Order and decree reversed. 

We concur: Langdon, P. J.; Sturevant, J. 


EHLERMAN v. BANKERS’ LIFE CO. (No. 36100.) 
(Supreme Court of Iowa. Oct. 24, 1924.) 
200 Northwestern Reporter 408. 
1. INSURANCE—“CHANGE OF BENEFICIARY” AND “ASSIGNMENT OF 

POLICY” DISTINGUISHABLE. : 

There is a clear distinction between “change of beneficiary” in life policy and 
“assignment” by assured of his interest therein; assignment resting on contract, 
while power to change beneficiary is power to appoint. 

(For other cases, see Insurance, Dec. Dig. § 199. 

2. INSURANCE—ASSIGNMENT OF POLICY MUST BE ACCOMPLISHED 

BY DELIVERY. 

Assignment of life policy payable to estate must be accomplished by actual or con- 
structive delivery. 

(For other cases, see Insurance, Dec. Dig. § 211.) 

3 INSURANCE—INSTRUMENTS IN FORM FOR CHANGE OF BENE- 

FICIARY NOT EVIDENCE OF ASSIGNMENT. 
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Instruments in prescribed form of insurer for change of beneficiary do not evi- 
dence assignment of interest of assured to beneficiary named. 
(For other cases, see Insurance, Dec. Dig. § 209.) 

4. INSURANCE—INSTRUMENT INTENDED AS CHANGE OF BENE- 

FICIARY HELD NOT ASSIGNMENT OF POLICY. 

Instrument intended as change of beneficiary not consummated, due to failure 
to forward writings to home office, held not in effect an assignment, though policy was 
payable to assured’s estate. 

(For other cases, see Insurance, Dec. Dig. § 209.) 

Appeal from District Court, Woodbury County; A. O. Wakefield, Judge. 

Action upon two life policies. A demurrer was sustained to the answer of W. F. 
Teter who, having asserted a claim to the proceeds of the policies, was joined with 
the insurer as a defendant. Teter appeals. Affirmed. 

Stason & Stason, of Sioux City, for appellant. 

J. A. Berry and Jepson, Struble, Anderson & Sifford, all of Sioux City, for 
appellee. 

Stevens, J. Appellee is the administratrix of the estate of Frederick M. Ehler- 
man, who died intestate January 11, 1923. At the time of his death he held two 
policies of $5,000 each in the Bankers’ Life Company of Des Moines, Iowa, payable 
on their face to the assured, his executors, administrators, or assigns. At the time 
- of the death of the assured, the policies were in the possession of thé insurer, and 
were held by it as security for loans made by it to the assured. The insurer paid 
the net proceeds of the policy into court for the use and benefit of the person entitled 
thereto, and was discharged. Appellant answered the petition of appellee alleging 
a change of beneficiary and attaching to his answer copies of the company’s regular 
blanks for change of beneficiary, executed August 30, 1922, by the assured, designat- 
ing a change of beneficiary from Frederick M. Ehlerman to appellant. 

It is further alleged in the answer that the two policies in suit, with several 
others, were issued to Frederick M. Ehlerman, all of which were assigned to Ehler- 
man Bros. & Co., Incorporated, of which the insured and appellant were the stock- 
holders, to be used by said corporation in borrowing money for its benefit, the pre- 
miums being paid by it; that upon Ehlerhan Bros. & Co., becoming insolvent and its 
affairs fully liquidated, a division was made of the policies, the two in suit being 
acquired by appellant; that to accomplish such division it was orally agreed between 
Frederick M. Ehlerman and appellant that the latter should personally pay the 
premiums on said policies for his own protection, and that in pursuance of such oral 
agreement, the attempted change of beneficiary was made and the instrument delivered 
to one Peter Balkema, with instructions to forward the same to the insurer at Des 
Moines, but that, through some inadvertence, this was not done until after the death 
of the assured. Appellant asked that the change be completed by the issuance of a 
new certificate and for judgment against the company for the net amount due on 
the policies. 

Appellee demurred to appellant’s answer, on the ground that the attempted 
change of beneficiary was ineffectual for the reason that it did not comply with the 
provisions of the policies which required that: 

‘When the right of revocation has been. reserved, or in case of the death of any 
beneficiary under either a revocable or irrevocable designation, the insured, if there 
be no existing assignment of this policy, may, while the policy is in force, designate 
a new beneficiary with or without reserving the right of revocation, by filing written 
notice thereof at the home office of the company accompanied by the policy for suit- 
able indorsement thereon. Such change shall take effect when indorsed on the policy 
by the company and not before. * * *’ 

[1-3] The demurrer was sustained, and Teter appeals. The argument on behalf 
of appellant proceeds entirely on the theory that the transaction pleaded by him in his 
answer was intended as an assignment by the assured of his interest in the policies, 
and that he is entitled, as assignee, to the proceeds thereof. Appellee, however, 
treats the answer as setting up a change of beneficiary, and limits his citation of 
authorities and argument to the propositions raised by the demurrer. There is a 
clear distinction between a change of beneficiary in a life policy and an assignment 
by the assured of his interest therein. The policies in controversy were assignable, 
the manner being prescribed thereby. An assignment of a life policy rests upon 
contract, while the power to change a beneficiary is the power to appoint. Bacon 
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on Life and Accident Insurance, § 388. This distinction is so uniformly recognized 
by the courts that it need not be supported by the citation of cases. An assignment 
must be accomplished by an actual or constructive delivery of the policy. Manual 
delivery could not be accomplished by the parties in this case as the policies were in 
the possession of the insurer. So far as the ultimate facts are alleged in the petition, 
no assignment of the policies in writing was attempted. That it was the intention of 
the parties to irrevocably transfer the right to receive the insurance to the appellant 
is quite conclusively established by the execution of the written instruments to that 
effect. These instruments, however, are in the prescribed form of the insurer for a 
change of beneficiary, and do not purport in any sense to evidence an assignment of 
the interest of the assured to appellant. The action is at law and, although a motion 
was made to transfer the cause to equity, the court did not rule upon the motion. If 
the answer pleaded only a change of beneficiary, the ruling of the court on the 
demurrer was clearly correct. As already noted, the provision of the policies for a 
change of beneficiary required the filing of a written notice of such proposed change 
at the home office of the company, and that the same should not become effective 
until indorsed on said policies. Subject to certain well-defined exceptions, a change 
of beneficiary can be accomplished only by a strict compliance with the provisions of 
the policy. Holden v. Modern Brotherhood of America, 151 Iowa, 673, 132 N. W. 
329; Thomas v. Loc. E., etc., Ass’n, 191 Iowa, 1152, 183 N. W. 628, 15 A. L. R. 1240; 
Muller v. Penr® Mut. Life Ins. Co., 62 Colo. 245, 161 Pac. 148; Prahm v. Prudential 
Ins. Co. (N. J. Sup.) 120 Atl. 918; Metropolitan Life Ins. Co. v. Zgliczanski (N. J. 
Ch.) 119 Atl. 29; McLaughlin v. McLaughlin, 104 Cal. 171, 37 Pac. 865, 43 Am. St. 
Rep. 83; Knights of Maccabees of the World v. Sackett, 34 Mont. 357, 86 Pac. 423, 
a . St. Rep. 532; Freund v. Freund, 218 Ill. 189, 75 N. E. 925, 109 Am. St. 
Rep. 283. 

[4] The failure of appellant to have the change of beneficiary consummated was 
due to the fault of his own agent, who failed to forward the writings delivered to 
him to the company at its home office. This does not bring the transaction within any 
of the recognized exceptions, but it is not claimed by appellant that the transaction 
operated in law or equity to effectuate a change of beneficiary, his contention being 
that the transaction, considered as a whole, was intended to operate as an assignment 
of the policies. We shall not review the numerous authorities cited by appellant on 
the question of the assignment of choses in action, or attempt to point out the elements 
essential to the assignment of a life policy. The answer does not either in terms or 
effect, plead an assignment, but is based entirely upon the attempted change of bene- 
ficiary. No other interpretation of the pleading is possible. The parties, that is, 
deceased and appellant, sought only at best to make a division of the several policies 
issued upon the life of Ehlerman, and assigned by him to the corporation for its use 
in securing loans from the insurer, and this they attempted to accomplish by a 
change of beneficiary in strict compliance with the method prescribed by the policies. 
So far as the ultimate facts are pleaded in the answer, the subject of an assignment 
of the policies was neither discussed nor contemplated by them. 

Of course, effect will be given to the intention of the parties when shown, but 
the pleading indicates that the intention was not to assign the policies but to change 
the beneficiary. If the parties had intended to transfer the right to the insurance to 
appellant by assignment, the method would have been entirely different from that 
pursued by them. A change of beneficiary was perhaps the simplest and easiest 
method, and it is possible that the parties were prompted in some measure to accom- 
plish what they desired in this way, because of the fact that the policies were in 
the possession of the company. Under the circumstances, if the transaction was 
intended by them to constitute an assignment, they would no doubt have conformed 
the writings executed to that purpose. They understood the method of assigning 
policies, as a large number had been taken out in the name of Ehlerman and by him 
assigned to the corporation. The only conclusion to be drawn from the pleading 
is that a change of beneficiary, and not an assignment, was intended. 

We see no way to avoid the conclusion arrived at by the court below, and its judg- 
ment is therefore affirmed. 

Arthur, C. J., and De Graff and Vermilion, JJ., concur. 
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PRIEST v. KANSAS CITY LIFE INS. CO. (No. 24358.) 
(Supreme Court of Kansas. Nov. 8, 1924.) 
Pacific Reporter 529. 

2. INSURANCE—REFUSAL OF INSTRUCTION THAT NO RECOVERY 
COULD BE HAD ON LIFE POLICY UNLESS INSURED IN GOOD 
HEALTH WHEN POLICY DELIVERED HELD PROPER. 

Refusal of requested instruction that no recovery could be had on life insurance 
policy unless insured was in good health when the policy was delivered held not 
erroneous. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Appeal from District Court, Cloud County; John C. Hogin, Judge. 

On plaintiff's motion for rehearing, and on defendant’s motion for modification 
of judgment. Overruled. 

For former opinion, see 116 Kan. 421, 227 P. 538. 

Robert Stone, George T. McDermott, Robert L. Webb, and Beryl R. Johnson, 
all of Topeka, James C. Jones, of St. Louis, Mo., and Frank W. McAllister, of Kan- 
sas City, Mo., for appellant. 

ark B. Pulsifer, Clyde L. Short, Charles L. Hunt; and C. J. Putt, all of Con- 
cordia, for appellee. 

Mason, J. The judgment in favor of the plaintiff having been reversed, and a 
new trial ordered, she has filed a motion for a rehearing, and the defendant a motion 
for a modification of this court’s order, so as to direct a judgment in its favor. The 
motions are overruled, but some of the matters referred to therein will be briefly 
discussed. 

[1] Nothing in the opinion was intended to indicate that an answer of the jury, 
“We don’t think so,” was not to be treated as a negative, although it may, in con- 
nection with other answers of “We don’t know,” suggest a disinclination to pass 
upon an issue positively, and has been referred to as evasive. Telegraph Co. v. Mor- 
ris, 67 Kan, 410, 73 P. 108. 

The failure of the jury to return direct answers to the questions whether, on or 
before the date of the application for life insurance, the insured had certain diseases 
or symptoms is important, notwithstanding they found that on that date he was not 
in bad health, and that he did not have chronic Bright’s disease on or before that date, 
for these reasons: The finding that he was not in bad health was in the nature of 
a conclusion, or at least of a fact into which a number of elements entered, and the 
defendant was entitled to a definite answer as to each element concering which an 
interrogatory was submitted. Moreover, it related only to the condition of the 
insured on the date of the application, while the questions which were not directly 
answered referred, as well, to his condition at any time before that. The finding that 
he had not had chronic Bright’s disease on that date or earlier does not answer the 
questions as to acute Bright’s disease or other symptoms and diseases. The material- 
ity of the question concerning the consultation of a physician by the insured was not 
affected by the findings as to his health at the time of the application. 

The refusal of the trial court to require a more explicit answer than “We don’t 
know” to questions submitted to a jury will not always require a reversal. We think 
it entitled to that effect here, especially because of the strength of the evidence pro- 
duced by the plaintiff upon the issues to which the questions related. The plaintiff 
places much stress upon Kalina v. Railroad Co., 69 Kan. 172, 76 P. 438, and similar 
cases. There the opinion, in announcing the rule that an answer, “We don’t know,” 
is to be interpreted as a finding against the party having the burden of proof upon 
the question submitted, merely cites and follows Railroad Co. v. Swarts, 58 Kan. 
235, 48 P. 953. That case, in turn, merely applies the rule declared in the leading 
case on the subject. Morrow et al. v. Com’rs of Saline County, 21 Kan. 484, which 
was quoted from in the original opinion herein, and in which it was said, with ref- 
erence to the jury’s answers of “We don’t know”: 

“It is therefore a right of a party to have a direct response to the questions. 
Here, however, the parties were content to abide by these answers; and each party, 
when invited by the court, declined to ask for further or more specific answers.” 

Of the other two citations in the Swarts Case, one (A. T. & S. F. R. Co. v. 
McCandliss, Adm’r, 33 Kan. 366, 6 P. 587) merely followed the Morrow Case, and 
the other (K. P. Ry. Co. v. Peavey, 34 Kan. 472, 8 P. 780), held an instruction 
erroneous which told the jury to answer “Don’t know,” if there was “not sufficient 
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evidence in favor or against any question to warrant an intelligent answer,” this 
court saying: 

“The trial court should not have given it; for, where such an instruction is given, 
the jury will generally answer many of the questions by simply saying ‘Don’t know,’ 
when in fact they might and ought to give, under the evidence, intelligent answers to 
the questions.” 

In the case now under consideration, as already indicated, we regard the ques- 
tions to which the answer “We don’t know” was returned as so related to those 
answered “We don’t think so” that the granting of a new trial, because more definite 
answers to the former were not required, calls for the setting aside of all the find- 
ings, including those made by the giving of the latter answer. 

[2] In the original opinion it was held that the purpose and effect of the provi- 
sion that the policy should not take effect “unless the applicant is in good health 
at the time of its delivery” was to protect the company against a new element of risk 
through a change in the condition of the applicant, occurring after the company’s 
investigation had been made; that it did not mean that no contract of insurance 
resulted, if the insured at the time he made his application suffered from an ailment 
of which he was not conscious, and which still existed when he received the policy. 
Mention was made of a line of North Carolina decisions, which go further, and hold 
that such a clause has entirely spent its force when the policy has been delivered; 
this court saying that the soundness of that view need not be passed upon. The plain- 
tiff suggests that the ruling should be made more definite. The question passed upon 
was raised by the defendant’s contention that the trial court erred in refusing to 
instruct that no recovery could be had, unless the insured was in good health when 
the policy was delivered to him. Our decision is, upon the ground indicated, that the 
instruction was properly refused. We do not regard it as neecssary or desirable at 
this time to accept or reject the somewhat extreme view of the North Carolina court. 

The defendant urges a reconsideration of the ruling concerning the effect of the 
clause referred to, on the ground that it is against the better reasoning and the weight 
of authority. It is true, a number of cases, perhaps a majority of those which have 
passed upon the matter, favor a literal interpretation of the provision of a life insur- 
ance policy that it shall not take effect unless the insured is in good health at its 
delivery. 25 Cyc. 720, 810, 811; note, 17 L. R. A. (N. S.) 1144. Their weight, to 
some extent, is impaired by these considerations: As a rule they rest upon a mere 
following of the bare words of the clause, without applying the rule of construing 
against the insurer language which is open to interpretation, and without an attempt 
to ascertain its real purpose in the light of the entire contract. In them the discus- 
sion is sometimes complicated with questions as to the effect of warranties and guar- 
anties. If the clause is taken with absolute literalness, it would render futile pro- 
visions making the policy incontestable on account of health conditions after a spe- 
cified time, for, if it never took effect, such provisions could not operate. And, if it 
is taken literally, a policy could be defeated by showing the existence of some disease 
antedating the application, although death resulted from accident, and this in spite 
of a statute making misrepresentations concerning an applicant’s health immaterial, 
where they have no relation to the cause of death. The clause in question is often 
joined with one that the policy shall not take effect, unless delivered while the 
applicant is alive. The obvious purpose of the latter provision is to guard against 
the death of the insured between the application and delivery, and a like purpose is 
reasonably to be inferred with respect to the former. In addition to the cases cited in 
the original opinion, these tend to support the view we there announced, and to which 
we adhere. Johnson v. Royal Neighbors, 253 Ill. 570, 576, 97 N. E. 1084; Webster 
v. Columbia Nat. Life Ins. Co., 131 App. Div. 837, 116 N. Y. S. 404, 408. 

The plaintiff asks to have the ruling embodied in the portion of the original opin- 
_ion designated by the figure 5 made more explicit. Our holding was intended to 
cover the proposition that the testimony (by deposition) of the Chicago physician as 
to what the insured told him of his condition, and also as to what conclusion he drew 
from these statements and his own observation (a part of which is shown on pages 
57, 58, 61, and 62 of the abstract), which was withheld from the jury, should have 
been admitted. 

[3] The jury, instead of returning a verdict for the aggregate amount of $10,000, 
with the interest added, assessed the recovery at $10,000, with interest thereon from 
January 9, 1915, at 6 per cent. per annum,” and the district court followed the same 
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formula in rendering judgment. The plaintiff complains of the trial court’s refusal 
to include the computed amount of the accrued interest in that for which judgment 
was rendered, so that the whole would bear interest from the date of the judgment. 
That may have been the effect of the statute as the judgment was written (R. S. 
41-104; Roe v. Snattinger, 91 Kan. 567, 138 P. 581; 33 C. J. 215), but we think the 
plaintiff was entitled to have it expressly recited. 

Further additions to the original opinion are thought to be unnecessary. The 
plaintiff’s motion for a rehearing, and the defendant’s for a modification of the order 
so as to direct judgment, are overruled. 

All the Justices concurring. 


FOWLER v. NATIONAL BEN. LIFE INS. CO. 
(Court of Appeals of Kentucky. Oct. 21, 1924.) 
265 Southwestern Reporter 497. 

1. INSURANCE—WHETHER WEEKLY PREMIUMS HAD BEEN PAID 

HELD FOR JURY. 

In action on life policy, whether certain weekly premiums had been paid held for 

jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

2. INSURANCE—AGENT HAVING ADMITTED PREMIUMS WERE PAID, 
COMPANY SHOULD NOT BE PERMITTED TO DENY LIABILITY 
AFTER DEATH. 

Agent of insurance company having told insured’s mother, prior to death of in- 
sured, that she would owe four premiums ‘(authorizing suspension of policy) at a 
future date, company should not be permitted to deny liability for nonpayment of 
premiums after death. 

(For other cases, see Insurance, Dec. Dig. § 391.) 

Appeal from Circuit Court, Warren County. 

Action by Minnie Fowler against the National Benefit Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. Reversed for new trial. 

Guy H. Herdman and John L. Stout, both of Bowling Green, for appellant. 

Rodes & Harlin, of Bowling Green, for appellee. 

Sampson, C. J. Minnie Fowler, a colored woman, the mother of three daugh- 
ters, lived at Bowling Green, and the National Benefit Life Insurance Company is a 
corporation engaged in writing life policies among colored people. Each of the three 
daughters of appellant Fowler carried a policy with appellee company. They were 
taken out some two years or more before the death of Nancy, the insured named in 
the policy, which is the subject of this litigation. The principal sum was $500 and 
the premium payable each week was 24 cents. The policy contained a clause pro- 
viding it should be unenforceable if the insured allowed the weekly premium to 
become four Mondays in arrears. It was further provided in the contract that, in case 
a policyholder became four Mondays in arrears, he could be reinstated only by paying 
the premiums and complying with certain other named conditions; the policy being 
suspended during the interval. 

Nancy Fowler, the insured, died March 23, 1922. Her mother, Minnie Fowler, 
was named in the policy as beneficiary. She offered proof of death of her daughter, 
but the company denied liability on the ground that the policy had lapsed through the 
nonpayment of the weekly dues. The court instructed the jury, at the conclusion of 
the evidence, to find and return a verdict for the company. Complaining of this, 
Minnie Fowler prosecutes this appeal. 

The policy was issued June 7, 1920, and the premiums paid. A regular collector 
called at the house weekly, generally on Monday. Sometimes Mrs. Fowler, who 
always paid the premiums for her daughters, would net pay weekly, and later would 
pay sums sufficiently large to cover several premiums. Several times during the 
existence of the policy the premiums were more than four Mondays in arrears, and 
according to the terms of the policy the company could have elected to cancel it, but 
there is no evidence that any such action was taken by the company at any time pre- 
vious to the day of the death of Nancy Fowler. It is the contention of the mother 
that there were only 83 Monday premiums, of 24 cents each, maturing during the 
life of the policy up to the time of the death of the insured, and that during that 
time she paid 80 premiums, and in addition paid a lump sum of $5 on premiums for 
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which she received no credit, thus carrying the premiums well beyond the date of the 
death of Nancy, the insured. 

The company admits that the mother paid 79 premiums on the policies, but insists 
she was four Mondays and three days in arrears with dues at the time of the death 
of Nancy. With the evidence is filed a “card book,” or “premium receipt book,” 
issued by the company to Nancy Fowler, on which are shown the various payments 
of premiums made by the mother. One premium was not credited on the book, so 
appellant says, nor was there any record made of the payment of the $5 which the 
mother testified she gave the agents of the company as premiums on this policy. 

[1, 2] As the only fact at issue was whether 80 premiums had been paid, as con- 
tended by the mother, or only 79 had been paid, as contended by the company, we think 
the evidence for appellant, Minnie Fowler, was amply sufficient to carry the case to 
the jury, for, if the jury found her evidence to be true, it would necessarily have 
found that she had paid 80 premiums, which would have kept the policy in full force 
and effect up to the time of the death of the insured. There are many other bits of 
evidence in the transcript which tend to support appellant’s contention that the dues 
were paid. For instance, the mother testified that on Monday, the 20th of March, 
three days before the death of the insured, the agent of the company called to collect 
dues, and that she paid him 67 cents. That was one week’s dues on each of the three 
policies held by her daughters. As the agent was leaving, she asked him how the 
books stood, and he answered, “You will owe me four weeks next Monday,” to which 
she replied, “Come back and I will pay you for two weeks; Mrs. Hahn pays me, 
and I will pay you.” The next Monday would have been March 27th, but the daughter 
died on the 23d. If her testimony be true, then the company should not be per- 
mitted, after the death of the policyholder, to deny liability, having acknowledged 
its liability on the policy when the insured was in good health and only three days 
before her death, for, as shown by the conversation, the mother was anxious to keep 
the premiums paid up and the policies in force, and insisted that the agent return 
and receive the dues. 

Another premium was paid on March 23, the morning of the day on which the 
daughter died. This was sent to the office and the company insists that, when it 
received the payment, it issued and attached to the “premium receipt book” a short 
printed receipt for the premium, which paper shows the holder of the policy was in 
arrears for dues, and that the policy was suspended until the premiums were paid up, 
in accordance with the terms of the policy. The mother insists that this receipt was 
not with the book when it was brought to the house, nor with it at any time; that 
no such receipt or notice had ever been received by her, or any of the family. She 
states that, on the death of her daughter, she turned the book and policy over to the 
agent of the company, and he carried it away for the purpose of making proof of 
the death and collecting the money on the policy; that later the company claimed that 
it had issued stich a suspension receipt. She also offered to prove that the agent of the 
company stated, in the presence and hearing of the company’s manager, that no such 
susupension receipt had been issued at the time of the payment, for the reason that 
the girl in the office did not know how to make out such a receipt. The mother’s 
explanation of how the premium was sent to the office on the day of the daughter’s 
death was an evidentiary fact that should have been submitted to the jury on the 
whole case. The old colored woman was illiterate and could not read or write. She 
could only identify the receipt book by a greasy spot on: it. 

e think the evidence of plaintiff was entirely sufficient to carry the case to the 
jury, and the trial court erred to the prejudice of appellant in directing the jury to 
find and return a verdict for the company. 

Judgment reversed, for new trial consistent with this opinion. 


FINK er at. v. CATHOLIC ORDER OF FORESTERS. (No. 24165.) 
(Supreme Court of Minnesota. Nov. 21, 1924.) 
200 Northwestern Reporter 809. 
(Syllabus by the Court.) 

1. INSURANCE—PROOF OF FACT AND CAUSE OF INSURED’S DEATH 
REQUIRED BY CERTIFICATE, HELD CONDITION PRECEDENT TO 
RIGHT OF ACTION ON CERTIFICATE. 

A certificate, issued by a fraternal beneficiary association, provided that it would 
pay $1,000 to the parents of the insured upon due proof of the fact and cause of the 
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death of the insured during the continuance of the certificate. Held, that such pro- 

vision made it a condition precedent to the right of action that the beneficiaries 

present the proof specified. 

(For other cases, see Insurance, Dec. Dig. $807.) 

2. INSURANCE—WRITTEN ABPLICATION FOR BENEFIT, REQUIRED 
BY CERTIFICATE, HELD CONDITION PRECEDENT TO RIGHT OF 
ACTION ON CERTIFICATE. 

The certificate also provided that the parties legally entitled to the benefit arising 
thereon, failing to make application in writing to the High Court of the order for 
such benefit within one year after the death of the member to whom the certificate 
was issued, shall forfeit such benefit. Held, that such provision made it a condition 
precedent to the right of action that the beneficiaries present the proof specified. 

(For other cases, see Insurance, Dec. Dig. § 807.) 

3. INSURANCE—EVIDENCE HELD INSUFFICIENT TO PROVE WAIVER 
OF PROOF OF DEATH OR WRITTEN APPLICATION FOR BENEFIT 
WITHIN YEAR AFTER MEMBER’S DEATH. 

It does not appear from the record in this case that the defendant waived either 
proof of death or application in writing of the beneficiaries claiming the benefit aris- 
ing upon such certificate. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 

Appeal from District Court, Dakota County; Willard Converse, Judge. 

Action by Conrad Fink, and another against the Catholic Order of Foresters. A 
verdict was directed for defendant and action was dismissed on its merits. From an 
order overruling plaintiff’s motion to vacate court’s decision, plaintiffs appeal. 
Affirmed. 

Kueffner & Marks, of St. Paul, for appellants. 

Julius A. Coller, of Shakopee, for respondent. 

Quinn, J. The defendant is a fraternal beneficiary association, organized under 
the laws of the state of Illinois, with local lodges in this state from which it transacts 
business. On December 6, 1908, it issued a certificate of insurance to John Fink, who 
was a member of its local lodge No. 367, wherein it promised to pay to Conrad and 
Ursula Fink, parents of the insured, $1,000 upon due proof of the fact and cause of 
the death of the said John Fink, during the continuance of such certificate. The 
certificate also contained a provision as follows: 

“The person or persons legally entitled to the benefit arising upon this benefit 
certificate failing to make application in writing, to the High Court of the Catholic 
Order of Foresters, for such benefit within one year after the death of the member 
to whom this certificate is issued, shall forfeit such benefit and the funds shall revert 
to the order.” 

John Fink, to whom the certificate was issued, died October 9, 1918. No proof 
of death was ever filed with either the local lodge or the High Court, nor was any 
such proof of death or of the cause thereof made to the defendant, as provided in the 
certificate. 

This action was begun in August, 1923. At the trial, appellants, according to the 
statement in their brief, which is corroborated by the record, offered in evidence the 
certificate, proved the death of the insured, and that the certificate had not been paid. 
The mother testified that, about two weeks after the death of the insured, she went 
to the secretary of the local lodge and said to him: John get nothing from the For- 
esters?” and he said, “No, he is no member any more.” The father testified that he 
went to the president of the local lodge in May, 1919, when the following conversation 
occurred: “Mr. Jungbauer asked me if I wanted—I had two boys—he asked me if 
I leave the two boys go in the same union, Catholic Foresters. I say, ‘For my part, 
no.’ I says, ‘My son John he died; where is my $1,000? Can I get any money for 
it? He says, No; he is throwed out of the lodge because he don’t make his con- 
fession.’ Then I says, ‘I don’t say a * * * word; it is up to them; if they want 
to go in they can.” 

The defendant then offered proof to the effect that it had never received any 
demand or claim for payment on the policy from the appellants. Both sides then 
rested and each moved for a directed verdict. By stipulation of counsel, the court 
excused the jury, took the matter under advisement and, later, ruled against the con- 
tention of the plaintiffs and in favor of the defendant. Thereafter appellants moved 
for an order vacating and setting aside the decision of the court, dismissing the action 
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on its merits, and denying plaintiff’s motion for a directed verdict, and refusing to 
direct judgment to be entered in favor of the plaintiffs and against the defendant, as 
prayed for in the complaint. From an order overruling said action, this appeal was 
taken. 

In presenting their case to this court, appellants urged strongly that a waiver of 
the conditions and requirements contained in the certificate was made by the re- 
spondent. In this regard they relied entirely upon their testimony above quoted. 
The contract of insurance provided as follows: 

“No officer or member of any department or branch of the Catholic Order of 
Foresters shall have any authority, power, or right, tO represent or to act as the 
agent of the order except in the performance of the duties specifically immposed upon 
him by the laws, rules, and regulations of the order, or by express direction in writing 
of the High Court or of the respective state or provincial Courts of the order.” 

To show a waiver, the burden is upon those asserting it. Bratley v. Brother- 
hood of American Yeomen (Minn.) 198 N. W. 128; Louden v. Modern Brotherhood 
of America, 107 Minn. 12, 119 N. W. 425; Elder v. Grand Lodge A. O. U. W., 79 
Minn. 468, 82 N. W. 987. 

[1-3] For four years, following the death of the insured, appellants made no 
effort to perfect their claim. against respondent. No proof of the fact or cause of 
death was even attempted. No proof was ever furnished to respondent that appellants 
claimed to be entitled to any benefits arising upon such certificate, nor was any proof 
of a waiver offered other than the testimony referred to. The case falls within the 
rule announced in Abramovitz v. National Council, 134 Minn. 302, 159 N. W. 624; 
Stewart v. National Council, 125 Minn. 512, 147 N. W. 651. 

We are of the opinion that, as the record stood, when the jury was excused and 
the cause was submitted to the court for decision, the defendant was entitled to a 
directed verdict. The other questions raised in the brief need not be considered under 
this view of the case. 

Affirmed. 


ANDERSEN v. INDEPENDENT ORDER OF FORESTERS. 
(Supreme Court of New Jersey. Sept. 10, 1923.) 
126 Atlantic Reporter 631. 

1, INSURANCE—SERVICE OF SUMMONS ON SECRETARY OF LOCAL 
LODGE OF FOREIGN INSURANCE ASSOCIATION HELD NOT BIND- 
ING ON ASSOCIATION. 

The secretary of a subordinate lodge of foreign beneficial insurance association, 
authorized to do business in state under Laws 1893, p. 232, is not an agent of such 
association, and service of summons upon such secretary is not binding on association 
unless it was shown that he had authority to represent association for purpose of 
service of process. 

(For other cases, see Insurance, Dec. Dig. § 814.) 

Certiorari to District Court of Perth Amboy. 

Certiorari proceedings by Anna Andersen to review judgment dismissing action 
by prosecutor against the Independent Order of Foresters. Affirmed. 

Argued before Justice Bergen, sitting alone pursuant to the statute. 

Jacob S. Karkus, of Perth Amboy, for prosecutor. 

Francis A. Gordon, of Elizabeth, for defendant. 

BerceN, J. The defendant, a corporation organized under the laws of the 
Dominion of Canada as a beneficial association, duly authorized to do business in this 
state, having appointed the commissioner of banking and insurance as its agent on 
whom process may be served, issued its certificate of insurance on the life of plain- 
tiff’s husband, in which she was named as beneficiary. The husband died and plaintiff 
brought suit on the certificate and recovered a judgment by default which she caused 
to be docketed in the court of common pleas of the county of Middlesex. More than 
30 days after the judgment was recovered, the district court allowed the defendant 
a rule to show cause why an order should not be made vacating and setting aside the 
judgment. On the return of the rule the court filed a memorandum that the service 
of the summons on the secretary of the local lodge was a good service, but that the 
return made by the officer serving was not good, but that it might be amended by 
describing the person served as agent of defendant, and not as secretary of the de- 
fendant, which it was admitted he was not, and thereupon made an order giving 
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plaintiff the option to take an order vacating the judgment and amending the return 
so that it would appear that the summons was served upon an agent of defendant 
residing in this state, and set the case down for trial, and that if the plaintiff did not 
consent to vacate the judgment and amend the return within five days the judgment 
would be vacated and the proceedings dismissed. 

The plaintiff did not take such order, and five days thereafter, as the minutes of 
the district court Show, the cause was dismissed. It is to review this order that this 
writ was allowed. The effect of the order of the district court is that the return of 
the summons was not sufficient to give the court jurisdiction, and that the judgment 
was improperly entered, with leave to plaintiff to enter an order vacating the judg- 
ment; to amend the return and bring on the case for trial, and the plaintiff having 
failed to exercise her privilege, the judgment was vacated and the proceedings dis- 
missed for want of proper service on the summons. 

[1] The prosecutor argues that this order amounted to a new trial, applied for 
more than 30 days after the judgment was entered, which is beyond the power of 
the district court. Vide section 17 of the District Court Act. Comp Stat. p. 1959. 
But the judgment complained of was not the granting of a new trial, but the vacat- 
ing of the judgment for want of a proper return, as the court viewed it, of the sum- 
mons. Whether the district court was correct in its notion that the person served was 
an agent of the defendant who could be properly served so as to bring defendant into 
court and bind it by any judgment that might be rendered is immaterial, for the 
judgment or order actually entered is that the judgment be vacated and the action dis- 
missed because the return to the summons was not amended so as to give the court 
jurisdiction. The real question is whether the judgment is good in law, even if the 
reasons given for it are not. It appears on the record return with the writ, stipula- 
tions in writing, and admissions on the argument, that the defendant is a corporation 
of the Dominion of Canada, doing business in this state under an act relating to 
fraternal beneficiary societies (Pamph. L. 1893, p. 232); that it had appointed the 
commissioner of banking and insurance as attorney on whom process may be served 
and has filed its annual statement as required by section 4 of the act; that the de- 
fendant conducted its business in this state through subordinate or local lodges; 
that the summons was served on the secretary of the local lodge at Perth Amboy, 
improperly described in the return of service as the secretary of the defendant cor- 
poration; that the defendant had no notice of such service other than service on the 
secretary of the local lodge. The only service provided in the statute relating to 
such an organization is one of the commissioner of banking and insurance, which 
also provided that no law thereafter passed should apply to them unless expressly 
designated therein. We are thus met with the question whether service on the sec- 
retary of the local lodge was a proper service on the defendant. The prosecutor 
argues that under section 46 of the District Court Act the secretary of the local 
lodge can be properly served as an officer of defendant and that the service can 
be made either on the commissioner of banking and insurance or on any officer, that 
the secretary of the local lodge is an officer, and that the misdescription of such 
agent as the secretary of the defendant, it being admitted he was not, was not of 
sufficient importance to require amendment, as she was afforded an opportunity, 
which she declined. I do not think that the secretary of the subordinate lodge, 
nothing more being shown, was the agent of defendant, a foreign corporation, 
upon whom binding service of a summons could be made, unless it be made to appear 
that he had “such connection with the business out of which the cause of action arose 
as might fairly support an inference that he had authority to represent the corpora- 
tion for the purpose of the service of process.” Erie Railroad Co. v. Van Allen, 76 
N. J. Law, 119, 69 A. 484. 

Ordinarily, the officers of a subordinate lodge are elected by its members, through 
whom its business with the parent corporation is conducted, which does not imply 
their appointment by the latter either as servant or agent, and if in this case there was 
any other relation, prosecutor could have shown it, but did not. Therefore the con- 
clusion of the trial court to dismiss the action for want of jurisdiction was correct, 
if the court was not prohibited from dealing with the case for the following reasons 
urged by prosecutor : 

[2] First. Because it has lost control of the cause because it had been docketed 
in the Middlesex common pleas immediately after the judgment was entered. This 
was disposed of contrary to the argument of the prosecutor in Lacombe v. Laval, 
81 N. J. Law, 68, 79 A. 607, where a district court judgment was docketed in the 
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common pleas and thence in this court; Mr. Justice Reed, speaking for this court, 
saying : 

“But in neither case did the docketing operate as a writ by which the judgment 
was transferred from the trial court to a higher court for the purpose of reviewing 
trial errors, or for the purpose of transferring the power over the judgment by the 
trial court to the superior court, save in the matter of execution and the entry of 
satisfaction of the judgment debt.” 

It seems to me that under this case a district court is not deprived of its jurisdic- 
tion over its own judgment to the extent of vacating it for want of jurisdiction over 
the person of the defendant, otherwise a defendant would have no remedy in a case 
where he had never been summoned and judgment entered by default, if plaintiff was 
nimble enough to immediately docket the judgment in the common pleas court. 

[3, 4] Second. That the action of the district court amounted to granting a new 
trial, and that it has no such power within 30 days after judgment. I do not think 
the judgment dismissing the cause for want of jurisdiction was the granting of a new 
trial within the meaning of the statute, but assuming that it was, the limitation is 30 
days after judgment. This, in my opjinion, means a lawful judgment and one of 
which the defendant has notice either of the institution of the suit on which it was 
based, or in some other way. Laws must be given a reasonable interpretation, and the 
Legislature could not have intended that a judgment which ought not to have been 
entered for want of jurisdiction of defendant’s person because not summoned actually 
or constructively became final and beyond the control of the court after 30 days. 
There was no legal trial and could be no legal judgment for want of jurisdiction. 
Nor could a new trial be granted; all the court could do was to dismiss the proceed- 
ings for want of jurisdiction, and that was the order made. So far as I can see, 
the prosecutor may institute her suit against and secure proper service on the com- 
missioner of banking and insurance, there having been no proper service, trial, or 
judgment. 

The proceedings under review are affirmed, with costs. 


ZORNOW v. PRUDENTIAL INS. CO. 


(Supreme Court, Appellate Division, Fourth Department. October 1, 1924.) 
206 New York Supplement 92. 


1. INSURANCE—INDUSTRIAL POLICY, PERMITTING PAYMENT TO 
ANY PERSON EQUITABLY ENTITLED THERETO, CONSTRUED. 
Where industrial policy provided insurer might make payment to any person 

equitably entitled thereto for funeral expenses, held, though indefiniteness as to bene- 

ficiary is not against public policy, insurer, in determining who is “equitably entitled” 
to payment, must be governed by equitable principles approximating those recognized 
by courts. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

z. INSURANCE—PERSON OF NO FINANCIAL RESPONSIBILITY, PROM- 
ISING TO PAY INSURED’'S FUNERAL EXPENSES, HELD . NOT 
EQUITABLY ENTITLED TO INSURANCE MONEY. 

It is insufficient ground on which to base equitable claim to insurance money that 
person of no financial responsibility promises insurer she will pay insured’s funeral 
expenses, which fact is not communicated to person conducting funeral. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

3. INSURANCE—STRANGER, RECEIVING INSURANCE INTENDED FOR 
FUNERAL EXPENSES ON PROMISE TO PAY THEM, HELD AGENT 
OF INSURER, AND NOT OF UNDERTAKER. 

Nonrelative of insured, who was paid insurance money on promise to insurer to 
pay insured’s funeral expenses, without undertaker’s knowledge thereof, was insurer’s 
agent, and, on her conversion of fund, undertaker held entitled to recover, under pro- 
vision for payment to person equitably entitled because of incurring funeral expenses. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Action by Fred C. Zornow, as administrator of the estate of Ernest Zimmer, 
deceased, against the Prudential Insurance Company. Judgment for defendant was 
affirmed on appeal. 210 App. Div. 813, 205 N. Y. Sup. 959. On motions for reargu- 
ment and for leave to appeal to Court of Appeals. Motions denied. 

Argued before Hubbs, P. J., and Clark, Davis, Sears, and Crouch, JJ. 
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Merle L. Sheffer, of Rochester (James G. Greene, of Rochester, of counsel), for 
appellant. 

O’Brien & McSweeney, of Rochester, for respondent. 

Davis, J. On the appeal from the judgment in this case we affirmed without 
opinion. 210 App. Div. 813, 205 N. Y. Supp. 959. Counsel for appellant urges that 
we have overlooked important facts in the récord, and have failed to recognize 
established legal principles which he claims are decisive in favor of his client. We 
therefore deem it proper to state formally the views we entertain. 

The judgment in respondent’s favor on the trial justifies a statement of the facts 
established by the evidence as follows: Ernest Zimmer, aged about 48 years, died 
August 3, 1921, at a hospital in Rochester. For some time prior to his last illness 
he had been boarding with a Mrs. Rothfus, at Pittsford. At the time of his death it 
was not known that he had any family or relatives. He had no property, but had 
two insurance policies, of the kind known as “industrial” policies, issued by de- 
fendant, to the net amount of $171.50. Fred C. Zornow, an undertaker in Pittsford, 
was notified by a physician, and also by Mrs. Rothfus, of Zimmer’s death, and was 
asked to take charge of the funeral. He made inquiries as to any property of the 
deceased, and was shown the policies in question, and informed by both Mrs. Rothfus 
and defendant’s superintendent that these policies provided a fund for burial of the 
insured. Zornow then proceeded to arrange for the funeral, adjusting the expen- 
ditures to be made with relation to the amount of the policies. Mrs. Rothfus made 
formal proof of death and of claim, and delivered the policies to defendant’s super- 
intendent, and the latter took a written statement from Mrs. Rothfus to the effect 
that she would pay the funeral expenses, but of these facts Zornow had no knowl- 
edge. Subsequently checks were issued by the company, payable to Mrs. Rothfus. 
They were taken to Pittsford, and two agents of the defendant went with Mrs. 
Rothfus to the office of Zornow, who was then absent. Mrs. Rothfus, in the pres- 
ence of one of the agents, represented to Mrs. Zornow that it was necessary to have 
a receipted bill, in order that the insurance might be made available for paying the 
funeral expenses. They did not disclose the fact that the checks made payable to 
Mrs. Rothfus were then in the hands of the other agent. Mrs. Zornow made out a 
bill, and receipted it in the name of her husband, and delivered it to the agent. Soon 
thereafter the agent delivered the check to Mrs. Rothfus, but the funeral bill was 
not paid. 

This action was brought by the plaintiff, as administrator of the estate of the 
deceased, to recover on the policies; there being apparently no other assets in the 
estate. The defense interposed was that by the terms of the policies the company 
was justified in making payment to Mrs. Rothfus, and such payment bars further 
recovery. 

[1] While the policies provide for payment to the executors or administrators of 
the insured, they also contain what is known as a “facility of payment” clause, upon 
which this ‘defense was based. In such clause it is provided, in substance, that the 
company may make payment to any relative by blood or connection by marriage of 
the insured, or to any person appearing to said company to be equitably entitled to 
the same by reason of having incurred expense on behalf of the insured for his or 
her burial, and the production of a receipt signed by any or either of said persons 
shall be conclusive evidence that such payment or provision has been made, and that 
all claims under the policy have been fully satisfied. 

The fundamental purpose of such small policies as these is to provide a fund 
with which the insured may procure care in his last sickness, and be assured of a 
respectable burial. L. R. A. 1916F, 461, note. The “facility of payment” clause per- 
mits quick payments by the insurer, and often saves the expense of procuring legal 
administration of the estate, where there are no other assets. For these reasons it 
is held that such indefiniteness as to the beneficiary is not against public policy. 
Bradley v. Prudential Ins. Co., 187 Mass. 226, 72 N. E. 989; Ruoff v. John Hancock 
Mut. Life Ins. Co., 86 App. Div. 447, 83 N. Y. Supp. 758. 

But, in thus permitting the insurer in a sense to elect to whom it shall pay on 
the policy, the courts will require, not only good faith on the part of the insurer, but 
the exercise of sound judgment in making payment to the proper claimant, in order 
that no great injustice shall be done to the estate of decedent and to those having 
legitimate claims In other words, no freedom of arbitrary or capricious choice is 
given the insurer, nor license to act carelessly and without proper inquiry into the 
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facts. It may not act with such indifference that the funds are diverted from the 
estate by payment to one who has no legitimate claim upon them. In determining 
who is the person “equitably entitled” to receive payment, the insurer must be gov- 
erned in making its choice by equitable principles approximating at least those recog- 
nized by the courts. Wokal v. Belsky, 53 App. Div. 167, 65 N. Y. Supp. 815; Thomp- 
son v. Prudential Ins. Co., 119 App. Div. 666, 104 N. Y. Supp. 257; Cohen v. 
John Hancock Mut. Life Ins. Co., 135 App. Div. 776, 119 N. Y. Supp. 850. 

[2] Mrs. Rothfus was not, in any sense, a relative of the insured, and she had 
neither paid the funeral expenses nor made contract or arrangement with the under- 
taker whereby she became obligated to pay them. We hold it to be insufficient 
grounds upon which to base an equitable claim to a fund that a person of no financial 
responsibility makes a promise to the insurer that she will pay the funeral expenses 
of the insured, where that fact is not communicated to the person conducting the 
funeral, and where he has been given no choice to elect that he will accept such 
promise and rely upon the personal liability of a stranger, rather than upon the fund 
provided for the particular purpose of meeting the funeral expenses. 

[3] Mrs. Rothfus was not the agent of Zornow, nor was there any privity be- 
tween them. If she had chosen to discharge the duty of applying the funds arising 
from the insurance policies to the purpose for which they were intended, the choice 
was that of the company, and Zornow was not concluded by her failure to perform 
a duty devolved upon her, not by any act of his own, but by that of the company. 
Her conversion of the fund before it was applied to its definite purpose was not 
materially different in legal effect from an unlawful appropriation of the fund by 
an agent of the company entrusted with its custody. The fact that by strategem 
and fraud a receipted bill was obtained by the act of Mrs. Rothfus and the agent, 
when no payment was in fact made, and no agreement reached whereby Zornow 
assented to the choice of Mrs. Rothfus as the custodian of the fund, cannot justify 
the defendant’s claim that this receipt so obtained is conclusive on the administrator. 
Zornow had no knowledge of the plan defendant adopted, and therefore was not 
bound to make collection from a person who had never undertaken with him to become 
legally obligated to pay his claim. We think a correct conclusion was reached by the 
trial court, and that the motions should be denied. 

Motion for reargument denied, with $10 costs. Motion for leave to appeal to 
Court of Appeals denied. All concur. 


LEE v. NEW YORK LIFE INS. CO. (No. 163.) 
(Supreme Court of North Carolina. Nov. 12, 1924.) 
125 Southeastern Reporter 186. 

1, INSURANCE—VERDICT FOR INSURED UNDER POLICY COVERING 
ENTIRE AND PERMANENT DISABILITIES HELD SUPPORTED BY 
EVIDENCE. 

Verdict for plaintiff in action on policies insuring against entire and permanent 
disabilities held supported by evidence. 
(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. INSURANCE—PHRASE, “WHOLLY INCAPACITATED AND THEREBY 
PERMANENTLY AND CONTINUOUSLY PREVENTED FROM ENGAG- 
ING IN ANY AVOCATION WHATSOEVER FOR REMUNERATION OR 
PROFIT,” CONSTRUED. 

Language of policy, “wholly incapacitated and thereby permanently and continu- 
ously prevented from engaging in any avocation whatsoever for remuneration or 
profit,” means that disability must incapacitate insured, not merely from pursuing 


usual avocation, but from engaging in any avocation for remuneration or profit, 
whether actually profitable or remunerative. 


(For other cases, see Insurance, Dec. Dig. § 524.) 

3. INSURANCE—INSURED’S ACTS HELD NOT TO PRECLUDE RECOV- 
ERY FOR TOTAL INCAPACITATION TO ENGAGE IN ANY REMU- 
NERATIVE AVOCATION. 

That insured had one to build him a house by day, was present and paid off 
hands, or attended meetings of board of directors of bank, would not constitute avo- 
cation for profit or remuneration, precluding recovery under policy insuring against 
total incapacitation permanently preventing him from engaging in any avocation for 
remuneration or profit, but may be considered on issue of total incapacitation. 
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(For other cases, see Insurance, Dec. Dig. § 524.) 

4. INSURANCE—BURDEN ON INSURED TO PROVE TOTAL INCAPACI- 
TATION PREVENTING HIM FROM ENGAGING IN ANY REMUNER- 
ATIVE AVOCATION. 

Burden was on plaintiff, suing on policy insuring against total disability perma- 
nently preventing him from engaging in any avocation for remuneration or profit, to 
show total disability with such result. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

5. INSURANCE—INSURED CONTINUING IN ACTIVE CHARGE OF FARM 
AND ATTENDING DIRECTORS’ MEETINGS NOT TOTALLY INCA- 
PACITATED TO ENGAGE IN REMUNERATIVE AVOCATION. 
Insured, who has ceased to do manual labor as result of disease, but continues in 

active charge of his farm, managing labor, marketing crops, etc., with profit and 

remuneration to himself, and attending meetings as director of bank, would not be 
totally disabled for carrying on avocation for profit or remuneration within policy 
insuring against such incapacitation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

8. INSURANCE—INSURED’S TESTIMONY AS TO CONDITION AS COM- 
PARED WITH THAT WHEN INSURED MADE VOLUNTARY PAY- 
MENTS WITHOUT SUIT HELD ADMISSIBLE. 

In action on policies insuring against total incapacitation to engage in remmumer- 
ative avocation, plaintiff’s testimony that his condition was worse than in preceding 
years, when defendant, without suit, voluntarily paid allowance claimed, held ad- 
missible. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

Appeal from Superior Court, Pamlico County; Daniels, Judge. 

Action by Robert H. Lee against the New York Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

The action is on two life insurance policies in defendant company for $10,000 
each, bearing date respectively in September, 1916, and September, 1917, and each 
containing a clause insuring against “entire and permanent disabilities of the insured” ; 
the recovery sought being on these clauses of the policies for the year 1923. The 
stipulations of the policies directly pertinent to the inquiry are as follows: 

“That whenever the company receives due proof before default in the payment of 
premiums, that the insured has, subsequent to the delivery of said policy, become 
wholly disabled by bodily injury or disease, so that he is and will be presumably 
thereby permanently and continuously prevented from engaging in any occupation 
whatsoever for remuneration or profit, and that such disability has then existed for 
not less than sixty days, the payment of premiums will be waived. 

“Tf the disability occurred before the insured attained the rated up age of sixty 
years, commencing with the anniversary of the policy next succeeding the receipt of 
such proof, the company will on each anniversary waive payment of premium for 
the ensuing insurance year, and in any settlement of the policy, the company will not 
deduct the premiums so waived. 

“The policy further provides, one year after the anniversary of the policy next 
succeeding the receipt of such proof, the company will pay the insured one-tenth 
(1/10) of the face of the policy, and a like sum on each anniversary thereafter, 
during disability until the face of the policy has been paid.” 

There was evidence offered on the part of plaintiff tending to show that in 1918 
he had a severe attack of influenza which caused or developed into tuberculosis, which 
practically invalided plaintiff, rendering him “wholly unable to work and engage 
in any occupation for remuneration or profit.” That he frequently suffers from 
hemorrhages from the lungs, stomach, and intestines, and any ordinary exertion was 
liable to bring them on, and that he continued in such a weakened condition that he 
was unequal to any sustained effort, physical or mental, and did nothing but lie 
around doing practically nothing. That in the years 1920, 1921, and 1922, his condi- 

tion was such that defendant company recognized that plaintiff had a valid claim 
under these clauses of the policy, and waived the premiums and paid the 10 per 
cent. as stipulated without protest, but that in 1923 defendant refused to pay further, 
and plaintiff, to avoid any possible forfeiture, had paid the premiums due, under 
protest, to the amount of $811.35, and sues to recover the same, together with the 
10 per cent. for the year 1923. The plaintiff's condition was much worse in 1923 than 
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at any previous time, his hemorrhages more severe and more frequent, and that 
any mental effort or worry would throw him in bed. That he had given up his farm 
on which he had formerly worked and was wholly disabled by his disease, and con- 
tinuously and in all probability permanently prevented from engaging in any occupa- 
tion whatsoever for remuneration and profit within the terms and meaning of the 
policies. 

There was evidence for defendant tending to show that while plaintiff had 
suffered from tuberculosis, and of a very active type, that the indications were that 
the same had been arrested, and though totally disabled from doing manual labor, 
that mentally there was no impairment of plaintiff, and there was no reason why 
he could not manage his farm and give proper directions about it or do other busi- 
ness of an advisory kind. On cross-examination two of these witnesses said that 
mental effort might have a tendency to break one down. 

It was also shown that during the year.1923, he had on two or three occasions 
attended directors’ meetings of a bank, for which he was allowed $2 per meeting, 
and that he had looked after other transactions of a personal kind, including some 
litigation affecting his private interests. Further, that during said year he had 
arranged for the building of a house, paying off the hands himself and giving the 
matter a general oversight. 

In reply, and as to ‘building the house, Hardy Keel, a witness for plaintiff, testified 
as follows: 

“T have known R. H. Lee all his days, and I have recently built a house for 
him. Some weeks maybe he would come three or four times a week, and then maybe 
he would not come at all, and one time he did not come in three weeks. He said he 
was sick. His son would come up sometimes, and he said his father was sick. One 
day, I was at work by myself, and in getting the flooring up it seemed to be sprung, 
and he picked up a piece of scantling, and when he pulled up I hit it and it gave him 
a jar and looked like it put him out of business. He went out and came back and 
said the jar had given him a hemorrhage, and it was about a week he did not show 
up. The little jar he received would not have affected a man of ordinary strength. 
From appearances he don’t seem to be able to work, but I have not noticed any 
diminution of his mental activity. He hired his labor by the day to build his house. 
He asked me if I would take it in charge; he was not able to look after it. I took 
it in charge and ran it all the way through.” 

And as to attending the directors’ meeting, plaintiff testified that he had attended 
two or three meetings, being unable to attend the others; that he had asked to be 
turned off because he was unable to attend, and did not understand that he was on 
the loan committee of the bank; “that he was unable to drive a car, and that any one 
not dead could go to a bank and listen to what was said,” etc. 

On this conflicting evidence the cause was submitted to the jury and verdict 
rendered on the following issue: 

“Was the insured during the year 1923 wholly incapacitated by bodily injury or 
disease so that he was thereby permanently and continuously prevented from engaging 
in any occupation whatsoever for remuneration or profit at all times during said 
year? Answer: Yes.” 

Judgment on verdict for plaintiff, and defendant excepted and appealed, assign- 
ing errors. 

James H. Pou, of Raleigh, and Moore & Dunn, of Newbern, for appellant. 

Z. V. Rawls, of Bayboro, for appellee. 

Hoke, C. J. [1-5] Under a correct and comprehensive charge, in which the posi- 
tions of the respective parties and the pertinent evidence were fully and fairly stated, 
thé jury has rendered its verdict for plaintiff, and we find no reason for disturbing 
the results of the trial. On the determinative question as contained and presented 
in the issue, the court, among other things, charged the jury as follows: 

“Now, you will want to know what is meant by the language in the contract, 
‘wholly incapacitated and thereby permanently and continuously prevented from 
engaging in any avocation whatsoever for remuneration or profit.’ It does not mean 
merely that this disability may incapacitate him from pursuing his usual avoca- 
tion, from working on his farm with his hands, but that it_must incapacitate him 
from engaging in any avocation for remuneration or profit. One of the illustrations 
in the books is that where a man was an engimeer and was injured and claimed to 
be wholly incapacitated, and the court held that the fact that he was incapacitated 
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for running an engine would not be sufficient where it appeared he was not incapaci- 
“a for engaging in other avocations from which he might secure remuneration or 
profits. 

“Our courts hold that the act shall be in force as it reads and that the insured 
cannot recover because totally disabled for his own trade or business, if he retains 
health, strength, and physical ability sufficient for the pursuance of other avocations 
by which he might engage for profit or remuneration. : 

“Tt would not be necessary that the business in which he engages should actually 
be profitable or remunerative and he would have to take the risk that all men take 
in things of that sort, and the test would not be whether he could have actually 
made a profit, if it was such a business that he was able to engage in it the expecta- 
tion of profit or remuneration. 

“Now the fact that the plaintiff had somebody to build him a house by the day, 
and that he was up there and paid off the hands, would not constitute an avocation for 
profit or remuneration, nor would his attending meetings of the board of directors. 
These circumstances are testified to and brought to you attention by witnesses for 
the purpose of enabling you to see the whole situation and determine for yourselves 
whether he was wholly incapacitated. He contends that he had to turn over his 
farm to his son, because he was wholly incapacitated to do the work, and the son 
testified that he had charge and has had charge of it for two or three years, and that 
while he advised with his father when he is at the house and tells him what he is 
doing, his father does not control and direct him. 

“Now, as I say, if the evidence satisfies you by its greater weight, the burden 
being upon the plaintiff, that during the year 1923 he was wholly incapacitated by 
reason of disease so that he was thereby prevented from engaging in any avocation 
for remuneration or profit, you would answer this issue, ‘Yes,’ otherwise you would 
answer it ‘No,’ and if you should find from the evidence that during this time, the 
year 1923, the plaintiff has been engaged in a remunerative avocation, then he would 
not be entitled to recover, and you would answer the issue, ‘No.’ 

“T charge you further if you find the plaintiff was engaged in farming before 
any disability occurred and had ceased to do manual labor, but has since that time, 
during the year 1923, been in active charge of his farm, managing the labor, market- 
ing the crops, and otherwise handling the same, as is the custom of well-to-do farmers, 
that he has been attending actively the meetings as a director of the bank, then I 
charge you, if you find these facts from the evidence, that the plaintiff would not 
be totally disabled for carrying on an avocation for profit or remuneration, and you 
would answer the first issue ‘No.’ 

“I charge you further that under the terms of the policy, it was the intention 
of the insured and the company to reimburse the plaintiff 1f he became wholly disabled 
from bodily disease from engaging in any occupation for remuneration or profit, 
and if you should find from all the evidence that the plaintiff has not been totally 
disabled, and that he has been able to attend to his usual affairs and manage the 
same with profit and remuneration to himself, then in that event, although you may 
find he has been sick since the issuance of the policy, you would not find he was 
totally disabled and you would answer the issue, ‘No,’ but as I have said, if upon a 
fair consideration of all this evidence, the physician’s evidence, and the evidence of 
the laymen and of the plaintiff and the defendant and their witnesses, you should 
be satisfied by the greater weight of the evidence that during this year he has been 
wholly incapacitated by disease so that he was thereby continuously and permanently 
prevented from engaging in any avocation for remuneration or profit, then you 
would answer the issue, ‘Yes.’” 

In our opinion and as applied to the facts in evidence, these instructions are in 
accord with the general principles prevailing on a policy of this character, and as 
applied and approved by this court in Buckner v. Insurance Co., 172 N. C. 762, 90 
S. E. 897; Bacon on Benefit Societies, § 395a; 4 Cooley’s Briefs, pp. 3288-3293. 

[6] The exceptions noted to this presentation on the principal feature of the 
controversy can none of them be sustained. They are either based on prayers for 
instruction which to the extent permissible sufficiently appear in the charge as given, 
or they consist of excerpts which do not in their detachment express its true signifi- 
cance. 

[7] In numerous decisions applicable we have approved the position that the 
charge of the court must be considered as a whole in the same connected way in 
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which it was given and upon the presumption that the jury did not overlook any 
portion of it. If, when so construed, it presents the law fairly and correctly, it will 
afford no ground for reversing the judgment, though some of the expressions, when 
standing alone, might be regarded as erroneous. State v. Jenkins, 182 N. C. 818, 108 
S. E. 767; Haggard v. Mitchell, 180 N. C. 255-258, 104 S. E. 561; Harris v. Harris, 
178 N. C. 7-11, 100 S. E. 125; State v. Exum, 138 N. C. 599, 50 S. E. 283. 

[8] Appellant excepts further because plaintiff, testifying in the cause, was 
allowed to state that his condition in 1923 was worse than it was in 1920, 1921, and 
1922, when the company, without suit, had voluntarily paid the 10 per cent. allow- 
ance now claimed for the year 1923. We think the evidence was properly admitted. 
Plaintiff had described his condition in these former years as suffering from tuber- 
culosis contracted or developed as heretofore stated, and had also stated that in 
those years the plaintiff had been paid the 10 per cent. without suit, and the testimony 
here received bore directly on his condition at the time here sued for, and was com- 
petent as a recognition by defendant that plaintiff's instant condition brought him 
within the terms and conditions of the policy. 

On careful consideration, we find no reversible error in the record, and the judg- 
ment for plaintiff must be affirmed. 


EYESTONE v. EYESTONE. (No. 13326.) 
(Supreme Court of Oklahoma. May 20, 1924. Rehearing Denied Sept. 16, 1924. 
Second Petition for Rehearing Denied Oct. 14, 1924.) 
229 Pacific Reporter 518. - 
(Syllabus by the Court.) 

1. INSURANCE—BURDEN ON CLAIMANT UNDER MUTUAL BENEFIT 
CERTIFICATE TO SUSTAIN CHARGE THAT INSURED INSANE 
WHEN LATER DESIGNATION OF BENEFICIARY MADE. 

In an action between two claimants to determine which is entitled to the proceeds 
of a mutual benefit certificate, each having been at different times designated as 
beneficiary, and where the one first designated assails the designation of the other 
upon the ground that the insured was insane and incompetent at the time of the 
latter designation, such claimant must sustain the burden of proof as to insanity and 
incompetency so affirmatively charged. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Muskogee County; E. A. Summers, Judge. 

Action by Otis Raymond Eyestone against Bertha Aloura Eyestone and another. 
From a judgment for plaintiff, the named defendant appeals. Reversed, with 
directions. 

This action was commenced in the district court of Muskogee County, Okla., 
December 24, 1920, by Otis Raymond Eyestone against Bertha Aloura Eyestone and 
the Order of Railway Conductors of America to recover the sum of $1,500, being 
the face value of a beneficiary certificate issued by the Order of Railway Conductors 
upon the life of Ottie R. Eyestone, who died November 24, 1920. Plaintiff’s petition 
alleged in substance the issuance of the certificate, that plaintiff appeared as beneficiary 
therein, that Ottie R. Eyestone was dead, and that payment had been refused. 

The defendant, Bertha Aloura Eyestone answered, claiming title to the fund 
covered by said certificate by virtue of a change in beneficiaries made by the deceased, 
and denying that plaintiff was entitled thereto. The answer of the Order of Railway 
Conductors admitted the existence of liability, but asserted the conflicting claims of 
plaintiff and its codefendant, disclaimed any interest in said fund, and tendered the 
same into court with the prayer that it be released from all further liability and for 
costs. 

Plaintiff filed a reply in which he admits that an effort was made to change the 
beneficiary in said certificate, but alleges that such change was never effected for the 
reason that Ottie R. Eyestone was incompetent and insane at the time of said 
attempted change of beneficiary, and was incapable of transacting any business, or 
realizing the consequences or nature of any action attempted to be done by him. 

Upon the issues thus presented, the case was tried to the court without a jury 
on August 10, 1921, and after the evidence was concluded the case was taken under 
advisement by the court and judgment thereafter rendered in favor of the plaintiff 
December 14, 1921. After unsuccessful motion for new trial, the defendant, Bertha 
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Aloura Eyestone has brought the case to this court for review by petition in error with 
case-made attached. Otis Raymond Eyestone will be hereafter referred to as plaintiff, 
Bertha Aloura Eyestone as defendant, and the Order of Railway Conductors of 
America as the order. 


Carl Kruse, of Enid, for plaintiff in error. 

C. A. Armbrister and Bower Broaddus, both of Muskogee, for defendant in 
error. 

Locspon, C. (after stating the facts as above). Several specifications of error 
are presented and argued in the brief of the defendant; but, as this is an equitable 
proceeding, the only specification which is deemed necessary to discuss in reaching a 
conclusion is the third, which reads: “The judgment of the trial court is contrary 
to the evidence.” 

[2] In this case the trial court made no findings of fact nor stated any conclusions 
of law, but merely made a general finding in favor of the plaintiff and against the 
defendant. This being an equitable action, this court is authorized to examine and 
consider all the evidence, and, where the judgment is clearly against the weight of the 
evidence and contrary to law, to render or cause to be rendered such judgment as the 
evidence and the law authorize. Pevehouse v. Adams, 52 Okla. 495, 153 Pac. 65; 
Marshall v. Grayson, 64 Okla. 45, 166 Pac. 86; Martin v. Bruner, 64 Okla. 82, 166 
Pac. 397; Lee v. Little, 81 Okla. 168, 197 Pac. 449; Keechi Oil & Gas Co. v. Smith, 
81 Okla. 266, 198 Pac. 588. 

The abstract of the testimony adduced upon the trial of this case may be fairly 
stated thus: Ottie R. Eyestone took out a beneficiary certificate in the order, dated 
Jan. 19, 1917, in which his wife, Eva M. Eyestone, was named as beneficiary ; some 
time thereafter he and his wife, Eva, were divorced at Wichita Falls, Tex., and 
on October 24, 1918, he had the beneficiary in said certificate changed, naming the 
plaintiff, who was his son, as such beneficiary; in June, 1920, he married the defend- 
ant and, on October 25, 1920, delivered his certificate to the secretary of the local 
lodge of the order at Enid, Okla., with instructions to forward same to the general 
secretary at Cedar Rapids, Iowa, with a request to again change the beneficiary, 
naming the defendant instead of the plaintiff; immediately after doing this, Ottie R. 
Eyestone went to St. Louis, Mo., and entered the Frisco Hospital; in due course 
of mail the certificate and letter of instruction were received by the general secre- 
tary at Cedar Rapids, who thereupon filled out a printed ofrm prepared in con- 
formity to the laws and rules of the order -for a change of beneficiary and mailed it 
with the certificate attached to Ottie R. Eyestone at Enid, Okla., in care of the local 
secretary ; upon its receipt at Enid, it was forwarded by the local secretary to Ottie R. 
Evestone at the Frisco Hospital in St. Louis; 1t was there signed and sworn to by Ottie 
R. Eyestone before a notary public on November 5, 1920, and by him returned to the 
local secretary at Enid, who duly forwarded same to the general secretary; on 
November 16, 1920, the general secretary again returned all papers to the Mfcal secre- 
tary at Enid, with instructions to furnish a certified copy of the decree of divorce 
from Eva M. Eyestone; this certified copy was procured from Wichita Falls, and all 
papers including the certified copy were again forwarded to the general secretary at 
Cedar Rapids, where it was duly received, as he states, “between November 22 and 
December 2, and probably on November 24, 1920”; Ottie R. Eyestone died abount 
1:30 p. m., November 24, 1920; it requires 36 hours for mail to be delivered between 
Enid and Cedar Rapids; the decree of divorce was mailed from Enid November 22, 
1920, properly addressed with postage prepaid; November 28, 1920, the general sec- 
retary received a telegram from the plaintiff at Pittsburg, Kan., stating that his father, 
Ottie R. Eyestone was irrational at the time he requested the change of beneficiary, 
and for this reason the general secretary failed to make the change, although he states 
that the application and the proof submitted fully complied with all of the require- 
ments of the order for change of beneficiary. 

Under the issues raised by the pleadings in this case, only two questions were 
presented to the trial court for determination. First, was the request for change of 
beneficiary and the formal proofs furnished thereafter a compliance with the regula- 
tions and laws of the order? Second, if the requirements of the order were com- 
plied with in connection with the request for change of beneficiary, did plaintiff sus- 
tain the burden of proof resting upon him to establish the insanity and incompetency 
of his father at the time the request for change was made, as affirmatively alleged in 
lus reply? 
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No serious effort was made by plaintiff to raise an issue of fact on the first 
question in the trial court. The testimony is without dispute that on October 25, 
1920, before he left for the hospital, Ottie R. Eyestone caused a letter to be written 
and mailed from Enid to the general secretary of the order, requesting that defend- 
ant be substituted for the plaintiff as beneficiary in the certificate, which certificate 
was inclosed in said letter. The receipt of this letter is established by undisputed 
testimony that, in due course of mail, hee was sent to Ottie R. Eyestone, via Enid, 
an application on an approved form of the order for this change of beneficiary, 
properly filled out when received by him, except as to information required as to his 
divorce from Eva M. Eyestone. This approved form of application was signed and 
sworn to by Ottie R. Eyestone before a notary public in St. Louis, Mo., November 
5, 1920, and returned to and received by the general secretary in due course of mail. 
No contention is made that this approved form of application was in substance differ- 
ent from the request contained in insured’s letter of October 25. On November 16 
the general secretary asked for certified copy of divorce decree. No other objec- 
tion to the sufficiency of the application was suggested. This certified copy was fur- 
nished. On cross-examination the general secretary of the order, C. E. Whitney, 
testified : 

“Q. Did the information which was forwarded to you comply with the require- 
ments as specified by your constitution and by-laws? A. Certified copy of the 
decree between Ottie R. Eyestone and Eva M. Eyestone furnished the information 
which was missing on the original formal application for change of beneficiary, and 
was considered by me a compliance with the laws of the organization.” 

On direct examination Mr. Whitney had testified: 

“Q. Was it acted upon? A. It was given attention, but not approved. 

“Q. Why not? A. Due to telegram received from son of applicant, indicating 
that Ottie R. Eyestone was irrational at the time he requested change of the name 
of the beneficiary, which telegram was dated November 28, 1920, at Pittsburg, Kan.” 

Article 24 of the by-laws of the order, relating to change of beneficiary, reads: 

“A member desiring to make a change in the named beneficiary~or beneficiaries 
may do so with the consent of the department by making request therefor upon 
blanks provided for that purpose. A written request for change of beneficiary, 
together with certificate of membership, must be forwarded to the general secretary 
and treasurer, who shall make such change by notation on the certificate in accord- 
ance with such request; provided such designation is in accordance with the laws 
of the department, and all other conditions have been complied with. A change of 
beneficiary hereunder shall be effective at 12 o’clock, noon, central standard time, of 
the date upon which the change is approved by the general secretary and treasurer.” 

It is, therefore, established by the testimony, and without dispute, that Ottie R. 
Eyestone, during his lifetime, complied with all of the requirements of the order for 
a a change of beneficiary. This disposes of the first question presented to the 
trial court. 

[1] Upon the second question above stated, the burden of proof rested on plain- 
tiff. Sanity and competency, like honesty and fair dealing, are supported by a legal 
presumption. One alleging fraud must prove it, or, in equity,prove circumstances 
from which fraud may be fairly inferred, and one alleging insanity and incompetency 
must sustain a similar burden. 

To sustain this burden plaintiff introduced the depositions of the hospital phy- 
sician, nurses, and attachés. Dr. R. A. Woolsey had been the hospital physician for 
about 17 years, and testified to a long experience in the observation and treatment of 
patients suffering from nephritis, Bright’s disease, which was the disease with which 
Mr. Eyestone was suffering. He testified that, when Mr. Eyestone was received at 
the hospital, about October 28, he was in an advanced stage of this disease; that this 
disease affects the kidneys, destroying their function as a filter, resulting in uremia, or 
poisonous absorption, which renders the patient dull, stupid, sleepy, and eventually 
delirious; that, when he was received, his mind had not been affected appreciably, 
and he could hold conversations; that he was assigned to room 308, but owing to the 
progress of the disease, resulting in restléssness, weakened mentality, and delirium, 
he was removed to room 322 on November 8; that, up to this date, the patient 
always recognized witness; that he never recognized him after the 8th. On cross- 
examination the doctor testified that, when Mr. Eyestone came to the hospital, 
he was rational and had worked as a railroad conductor right up to the time he 
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came there; that there was no cause for saying he was not in his right mind prior 
to coming there. The testimony of the nurses and attachés of the hospital was to 
the same general effect as that of the doctor. 

It is not deemed necessary to abstract the testimony in support of competency, 
for the reason that the testimony introduced by the plaintiff not only fails to show 
mental incompetency on October 25, when the request for the change of beneficiary 
was made, but, on the contrary, shows that he was mentally competent when received 
at the hospital, and continued so, except possibly for brief intervals, until November 
8. It is shown, however, that as late as November 14, one J. R. Dunworth, a life- 
long friend, visited Mr. Eyestone at the hospital, and in a conversation Mr. Eyestone 
described by legal descriptions to Mr. Dunworth certain oil leases which he held, 
named certain creditors to whom he owed various sums, and discussed other matters 
connected with the administration of his estate, thus showing a realization of his con- 
dition. This testimony is not impeached or disputed. These legal descriptions and 
and these debts were afterward checked by Mr. Dunworth and found to be correct. 

There can be no question under the testimony shown in this record that Mr. 
Eyestone was fully competent on October 25, when he designated his wife, this 
defendant, as his beneficiary and requested the change in his certificate. What was 
thereafter done in effecting his expressed wish was done for the benefit of the order, 
and in compliance with its rules and laws. Its requirements were fully complied 
with before Mr. Eyestone died. The order is satisfied and admits liability. Those 
requirements did not necessitate any new affirmed choice by Mr. Eyestone, but merely 
carried out his clearly expressed wish made at a time when no one has suggested 
that he was incompetent. They merely confirmed, in the mode selected by the order 
tor its own protection, the legal right of Mr. Eyestone to change his beneficiary, 
which legal right he had exercised. It is, therefore, concluded that plaintiff failed 
to sustain the burden of proof resting upon him under his affirmative allegations 
that his father was insane and incompetent at the time of application for change of 
beneficiary. 

This being an equitable proceeding, and the judgment of the trial court being 
clearly against the weight of the evidence and contrary to law, the judgment should 
be vacated, with directions to the trial court to enter judgment in favor of defend- 
ant for the fund involved and now on deposit in that court. 


SECURITY BENEFIT ASS’N v. GREEN. (No. 14939.) 
(Supreme Court of Oklahoma. Oct. 21, 1924.) 
229 Pacific Reporter 1061. 
(Syllabus by the Court.) 

1. INSURANCE—BENEFICIARY MAY SHOW TRUE FACTS OF IN- 
SURED’S WARRANTY, WHERE SOLICITING AGENT WRITES 
ERRONEOUS ANSWERS IN APPLICATION. 

If the applicant for life insurance truthfully states the facts to the agent per- 
taining to the questions being asked him about his health, and the agent who is author- 
ized to ask the questions and write the answers, deduces erroneous answers and 
writes them into the application, the beneficiary will not be prevented from showing 
the true facts of the insured’s warranty. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

2. INSURANCE—AGENT BINDS PRINCIPAL BY DELIVERY OF POLICY 
AND RECEIPT OF PREMIUM; INSURED UNDER LIFE POLICY HAS 
RIGHT TO BELIEVE THAT CONTRACT DELIVERED AFFORDS IN- 
DEMNITY FOR WHICH HE PAID; AGENT’S ACT IN WRITING 
FALSE ANSWERS IN APPLICATION ESTOPS PRINCIPAL TO 
Seon SUCH ANSWERS AS FALSE REPRESENTATIONS BY IN- 
The agent, who is acting within the scope or apparent scope of his authority in 

asking the applicant questions about his health, and in writing down the answers, is 

presumed to know what his principal desires. The agent who prepares the applica- 
tion for insurance from the answers of the applicant, which he declares to be satis- 
factory and receives the premium for the insurance, binds his principal by the de- 
livery of the contract of insurance. The insured has the right to believe under the 
circumstances, that the contract he is receiving from the company gives him the in- 
demnity for which he has paid his money. The acts of the agent will operate as an 
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estoppel against the principal to plead the erroneous answers as false representations 
by the insured. 

(For other cases, see Insurance, Dec. Dig. § 379[1, 4].) 

4, INURANCE—EVIDENCE HELD TO SUSTAIN JUDGMENT FOR PLAIN- 

TIFF IN ACTION ON LIFE POLICY. 

Record examined; held, the issues were fairly submitted to the jury, and the 
evidence supports the verdict. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Commissioners’ Opinion, Division No. 4. 

Appeal from District Court, Oklahoma County; T. G. Chambers, Judge. 

Action by Ida Green against the Security Benefit Association. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 

Robt. Burns, of Oklahoma City, for plaintiff in error. 

J. B. Dudley, of Oklahoma City, for defendant in error. 

STEPHENSON, C. The defendant delivered its policy of insurance in the sum 
of $2,000 on June 30, 1921, to Montie R. Green. Ida Green, the mother of the insured, 
was named as the beneficiary in the contract of insurance. Montie R. Green died on 
March 20, 1922, from pulmonary tuberculosis. The insurance company failed and 
refused to pay the death claim to the beneficiary, and she commenced her action 
against the defendant for recovery. The defendant filed its answer by way of 
general denial, and as a further defense alleged that the insured made false repre- 
sentations in his application for insurance, which operated to render the policy void. 
The plaintiff filed its reply setting forth that the insured made a true disclosure of the 
facts pertaining to his health to the agent who wrote the answers in the applica- 
tion, and that the defendant was thereby estopped to plead the erroneous answers 
as a breach of warranty on the part of the insured. The cause came on for trial 
and verdict was returned for the plaintiff for the amount sued for. The defendant 
has appealed the cause and assigns the following errors for reversal here: First, 
the verdict of the jury is contrary to the evidence; second, the verdict of the jury 
is contrary to law; third, errors of the court in submitting the issues to the jury. 

The defendant denies the plaintiff's right of recovery on the claim that the in- 
sured made false statements and representations in his application for insurance re- 
lating to the condition of his health. The defendant alleges that the plaintiff war- 
ranted that his answers to all questions were true, and that it relied on such repre- 
sentations and warranties in delivering the policy to the deceased. The particular 
answer which is assailed by the defendant relates to one of the questions inquiring 
ot the applicant if he had any of the several diseases named. The question catalogued 
among the several diseases, la grippe, influenza, etc. The insured answered that 
he had pneumonia in 1911. It appears that the insured had suffered from an attack 
of influenza in the year 1918. It further appears that the insured had Dr. Barker 
of Oklahoma City to make a careful examination of his physical condition in the 
year 1920, and caused an X-ray picture to be made of his chest. Dr. Barker testified 
that a careful test of the lungs and the X-ray picture did not show an impaired 
condition of the lungs. The examination was desired by the insured for the sole 
purpose of ascertaining if he had completely recovered from the attack of influenza, 
and was then in good physical condition. The insured did not have the examination 
made for the purpose of securing insurance. The plaintiff offered evidence to show 
that the insured advised the agent, of the company who was taking the application, 
fully of the foregoing facts. The plaintiff showed by further proof that the agent 
advised the insured that it was not necessary to show in the application that he 
had suffered from an attack of influenza, or to show that an examination had been 
made by Dr. Barker. Apparently, the agent was led to believe from the results 
of the examination made by Dr. Barker, and the X-ray picture, that the insured 
did not suffer any ill results from the attack of influenza, and for that reason it 
was not necessary to burden the record. 

[1] If the agent failed to recite the matters pertaining to the sickness and 
examination for the reason that he believed the insured had suffered no impairment, 
we are not prepared to say that the action of the agent was at all unreasonable under 
the circumstances. The agent had control of the matter of preparing the application 
ior the insurance, and had the benefit of a full disclosure of all the facts by the 
insured. It appears that the agent was acting within the scope of his authority in 
taking the application for the insurance, and in delivering the contract to the insured. 
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If the agent in the preparation of the application, after receiving full disclosures 
from the applicant relating to his health, deduced erroneous answers and wrote the 
same in the application, it is not the fault of the insured. The record discloses that 
the applicant acted in good faith in making full disclosure of the condition of his 
health. It would be an unreasonable rule of law that would deny the beneficiary 
recovery in this case on the record as is made by the parties, when it appears that the 
agent and insured were acting in good faith in the preparation of the application. 

(2, 3] If the agent is acting within the scope of his authority in preparing an 
application for the insured, and deduces erroneous answers from the statements of 
fact made to him by the applicant, the acts of the agent are binding on the insur- 
ance company. In an action by the beneficiary for recovery on the policy, the insur- 
ance company will be estopped to set up the erroneous answers as false representa- 
tions by the insured to defeat recovery. Knights and Ladies of Security v. Bell, 93 
Okla. 272, 220 P. 594; Sovereign Camp, W. O. W. v. Pettigrew, 98 Okla. 138, 224 
P. 545; Fed. Life Ins. Co. v. Whitehead, 73 Okla. ——, 174 P. 784; Mutual Benefit 
Life Ins. Co. v. Robinson, 58 F. 723, 7 C. C. A. 444, 22 L. R. A, 325; Insurance Co. 
v. Olmstead, 21 Mich. 246, 4 Am. Rep. 483. 

The question as made by the answer of the defendant, and the plea of estoppel 
by the plaintiff, created an issue of fact for submission to the jury. The issues of 
fact were fairly submitted to the jury and the verdict of the jury for plaintiff is 
amply supported by the testimony. The jury returned its verdict for the plaintiff 
in the sum of $2,114.67, on June 22, 1923. The defendant filed a supersedeas bond 
in the cause for which the Fidelity & Deposit Company of Maryand became surety. 
The defendant in error has filed application for judgment against the surety on the 
bond. 

[4] Therefore it is ordered, adjudged, and decreed by the court, that the defend- 
ant in error have and recover from the Fidelity & Deposit Company of Maryland, 
as surety on the supersedeas bond, the principal sum of $2,114.67, with interest at 6 
per cent. from June 22, 1923, until payment, and for the costs of this action. 

It appearing that the verdict of the jury and judgment thereon is without error, 
it is recommended that the same be affirmed. 

Shackelford and Dickson, CC., concur. 


GUNTER v. PHILADELPHIA LIFE INS. CO. (No. 11607.) 
(Supreme Court of South Carolina. Nov. 11, 1924.) 
125 Southeastern Reporter 285. 

1. INSURANCE—INSURER MAY WAIVE PAYMENT OF PREMIUM, IN 
CASH, IN ADVANCE, REQUIRED BY POLICY. 

Insurer may waive compliance with provision of policy requiring payment of 
— in cash, in advance by accepting premium note. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 

2. INSURANCE—INSURER, BY ACCEPTANCE OF PREMIUM NOTE, 
MERELY EXTENDS TIME FOR PAYMENT, AND WAIVES NOTHING 
BUT PAYMENT IN CASH. 

Insurer, by acceptance of premium note, merely extends time for payment of 
premium, and waives nothing but payment in cash, leaving all other conditions in 
force. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 

3. INSURANCE—PREMIUM NOTE HELD NOT PAYMENT OF PRE- 
MIUM. 

Insurer’s acceptance, in response to insured’s request for extension of time for 
payment of premium, of premium note, stating that nonpayment of note would cause 
forfeiture of policy, and that insured incurred no personal liability upon note, held 
not payment of premium, notwithstanding receipt given insured, where such receipt 
showed that premium had not been paid, that extension note had been executed, and 
‘that no cash had been paid. 

(For other cases, see Insurance, Dec. Dig. § 186[5].) 

4. INSURANCE—INSURER, BY WRITING INSURED LETTERS, NOTIFY- 
ING HIM OF LAPSE OF POLICY, AND OFFERING TERMS OF REIN- 
STATEMENT, DID NOT WAIVE FORFEITURE. 

Insurer, who extended time for payment of premium on execution of premium 
note providing for lapse of policy on nonpayment of note at maturity, did not, by 
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writing the insured letters, notifying him that his policy had lapsed for failure to 
pay note, and offering terms of reinstatement, waive forfeiture of policy for non- 
payment of premium. 

(For other cases, see Insurance,, Dec. Dig. § 388[2].) 

5. INSURANCE—ELEMENTS ESSENTIAL TO INSURER’S WAIVER OF 

FORFEITURE STATED. 

Before insurer can be held to have waived forfeiture provided for in the contract, 
it must appear that it had knowledge of the act of the insured which worked the 
forfeiture, that it entered into negotiations with the insured which expressly or im- 
pliedly recognized the continued validity of the policy, and that insured was induced 
by such negotiations, or by conduct of insurer, to incur expense or trouble under a 
reasonable belief that loss would be paid, and the forfeiture waived. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

6. INSURANCE—INSURER’S RETENTION OF PREMIUM NOTE AFTER 

MATURITY HELD NOT WAIVER OF FORFEITURE. 

Where insurer extended time for payment of note, and accepted premium note 
providing that insured had not incurred personal liability on note, and that non- 
payment would cause forfeiture of policy, it did not, by retention of note after 
maturity, waive forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 

Appeal from Common Pleas Circuit Court of Aiken County; C. C. Featherstone, 
Judge. 

Action by Hattie Gunter against the Philadelphia Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded, with directions. 

Parker, Stewart, McRae & Bobbitt, of Charlotte, and Herbert E. Gyles, of 
Aiken, for appellant. 

R. L. Gunter and Hendersons & Salley, all of Aiken, for respondent. 

CotHrAN, J. Action upon a life insurance policy issued to Thomas L. Gunter, 
March 26, 1918, in the sum of $1,000. He died in January, 1922, and this action is 
by the plaintiff, his widow, the beneficiary under the policy. 

The documentary evidence in the case and the admissions of counsel establish 
beyond and without controversy the following facts: The annual premium payable in 
advance was $34.45 (and not $32.85 as stated by counsel for respondent in their 
brief) ; the premiums accuring at the issuance of the policy, March 26, 1918, and 
upon the anniversaries in the years 1919 and 1920, were paid; no controversy has 
arisen as to them; on October 22, 1920, the insured borrowed from the company the 
loan value of the policy at that time, $26, and gave his note, signed also by the bene- 
ficiary, for that amount, payable March 26, 1921, the anniversary of the policy, with 
interest at 5 per cent. payable in advance. It appears that the interest from October 
22, 1920, to March 26, 1920, was deducted from the $26, at the date of the note. This 
loan note cuts very little figure in the case, and is referred to in explanation of the 
settlement made by the parties in reference to the premium which fell due on March 
26, 1921. 

Prior to that date, on March 21st, the insured wrote the company that he could 
not pay the premium which fell due on the 26th, and asked for an extension of 30 
days. On the 24th he wrote that he could not pay the loan note, and asked for an 
extension of 30 or 60 days. The company complied with his request by extending 
the payment of the premium to May 26, 1921, and the loan note to March 26, 1922, 
by accepting a premium note for $32.85, payable May 26, 1921; the amount being 
arrived at in this way: 

Premium due March 26, 1921 
Interest in advance on loan note 
Interest in advance on premium note 


Credit by dividend earned on policy 
Balance due, represented by the premium extension note 


- $36.04 
Prior to May 26, 1921, the date of the maturity of the premium extension note, 
the insured wrote the company, asking for a further extension of 60 days. On May 
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30, 1921, the company wrote the insured, agreeing to extend the premium extension 
note to July 26, 1921, if he would pay $3 thereon, and allowing him until June 8th 
to make that payment. The insured paid the $3, and the note was extended to July 
26, 1921. It was not paid at maturity or afterwards. 

Notwithstanding this failure, the company wrote the insured repeatedly, declar- 
ing the policy lapsed, but offering to reinstate it if he would pay the balance due 
on the note, $29.85 ($32.85 less the payment of $3), with interest, and furnish sat- 
isfactory evidence of insurability. They wrote him to this effect on August 11, 
August 29, September 14, September 28, and October 15, 1921. In the last latter 
they offered to accept a note of $14, if he would pay the difference, $15.85 and interest 
in cash. He paid no attention to any of these offers, paid nothing upon the note, 
and died, as stated, in January, 1922. 

The policy provides: 

“Failure to pay any premium or note when due will forfeit the policy and all 
payments made thereon.” 

The premium extension note provides: 

“If this note is not paid at maturity, or at the expiration of any period, to which 
it shall have been extended, the said insurance contract No. 40717, and all further 
liability of said Philadelphia Life Insurance Company on account of said contract, 
shall immediately cease and determine.” 

At the time the premium extension note was given and accepted by the company, 
the latter gave the insured a receipt, as follows: 

“Received from the owner of policy No. 40717 the annual payment due March 26, 


1921. 
$32.85 $34.45 Premium. 
.29 3.19 Dividend. 


Cash payment $21.26 Am’t rec'd. 

“Paid March 28, 1921.” 

At the same time the company gave to the insured a receipt for $1.30, the interest 
at 5 per cent. in advance for a year, upon the $26 loan note. At the close of the 
evidence on both sides, the defendant moved the court to direct a verdict in its favor, 
upon the ground that, under the terms of the policy and of the premium extension 
note, the failure of. the insured to pay the premium extension note at maturity (an 
admitted fact in the case) forfeited all rights of the insured under the policy, and 
that there was no evidence tending to show a waiver by the company of such for- 
teiture. 

His honor, the circuit judge, refused the motion, saying: 

“T think the case will have to be submitted to the jury, under the Clark Case, to 
determine whether or not this note was taken in payment of that premium, or simply 
as a mere evidence of indebtedness. I do not think that there is any evidence to go to 
the jury on the question of waiver, and therefore I am going to submit it to the jury 
on the one question,” 5 
—which, in his charge, he accordingly did. The jury rendered a verdict in favor 
of the plaintiff for $932.90, and from the judgment entered thereon the defendant 
has appealed. The exceptions are numerous, but in the view which we take of the 
case the discussion will be confined to the single question, whether or not the circuit 
judge erred in refusing the motion of the defendant for a directed verdict. Con- 
cluding that he did, the other questions raised by the exceptions are negligible. 

Both the policy and the premium extension note provide especially for a forfeiture 
of all rights under the policy, upon failure of the insured to pay the premium note at 
maturity. Of this failure there is not the shadow of a doubt. The fourth premium 
was due March 26, 1921. The insured obtained an extension to May 26, 1921, and a 
further extension to July 26, 1921, and, although he was entreated by the company, in 
not less than five letters, between August 11, 1921, and October 15, 1921, to have his 
policy reinstated, not a line or a penny was received from him. 

The contention of the counsel for the plaintiff is thus expressed in their brief: 

“The plaintiff’s theory [is] that the note of March 26, 1921, was actually accepted 
as in payment of the premium, and not as a mere evidence of indebtedness, the stipu- 
lation of the policy and note to the contrary notwithstanding,” 

-—and this they propose to demonstrate by the terms of the receipt. 
Counsel do not contend that the receipt is evidence of a cash payment of the 
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premium. They could hardly take that position in view of the letter of the insured, 
stating that he could not pay the premium, and asking for an extension, and the exe- 
cution of the note in compliance with his request. Their contention, as we under- 
stand it, is that inasmuch as the receipt for the premium makes no reference to the 
execution of a premium note, nor to the condition of forfeiture contained in both 
the policy and the note, the receipt is evidence that the premium note was accepted 
as in payment of the premium, although the note itself contains a statement directly 
to the contrary; in other words, that an absolute receipt for the premium annihilates 
the condition stated in the note. 

[1, 2] The policy requires the payment of a premium in cash, in advance. There 
can be no doubt, however, of the proposition that the company may waive this re- 
quirement by accepting a premium note. There is nothing in the policy which requires 
the company to do so, however, and its acceptance of a premium note, in lieu of the 
cash, is purely a matter of convention between the insured and the company. Being a 
matter of convention, it plainly is subject to such terms as the parties may agree 
upon; that it amounts simply to an extension of the time for the payment of the 
premium, waiving nothing but the payment in cash, and leaving all other conditions 
in force, appears too plain for an argument. As a matter of fact it was accepted 
in response to the request of the insured for an extension. As is very clearly stated 
in the case of Hipp v. Insurance Co., 128 Ga., 491, 57 S. E. 892, 12 L. R. A. (N. S.) 
319: 

“While the taking of the notes in lieu of a prepayment in cash waived such pre- 
payment, or postponed the time of payment, it did! so on the terms agreed upon. It 
did not operate both to waive the prepayment in cash, and also to waive the express 
* * * conditions on which the postponement of payment was agreed upon.” 

What, then, is the effect of the receipt given by the company for the premium 
that was due on March 26, 1921? It would appear from the argument of counsel 
for the plaintiff, based upon the decision of this court in the case of Clark v. Insur- 
ance Co., 101 S. C. 249, 85 S. E. 407, that this depended upon the question whether 
the receipt was absolute in its terms or not. Assuming for the moment that this 
is the true test, we do not think that the plaintiff’s contention that the receipt is of 
this character can be sustained. What we mean by a receipt absolute in terms, if 
such an explanation be necessary, is a receipt acknowledging the payment of a pre- 
mium, with nothing on its face to show that a premium note has been taken, or that 
the condition of forfeiture in the policy and note was under consideration. The 
receipt in question is not a bald, unqualified acknowledgment of the payment of the 
premium, which might raise a presumption either that the premium had been paid 
in cash, or that the premium note had been accepted in payment of the premium, for 
it shows upon its face that it was given for the premium note and the interest items, 
less the dividend, and that no cash had been received. It shows: 

Due by insured for premium 

Less dividend 


Due for interest on the premium note for two months in advance.... 
Due for interest on the loan note for one year in advance 


Closed by note for ; 

With these decouments before the court for its construction (the policy, the note, 
and the receipt), what possible evidence that the receipt indicated a cash payment, or 
that the note which upon its face shows the contrary, was intended as a payment of 
the premium, was available or admissible? 

Even if the receipt had been a bald acknowledgment of the receipt of the pre- 
mium due on March 26, 1921, with no statement, no reference to a premium note, no 
declaration of the absence of a cash payment, no reference to the condition of for- 
feiture, taken in connection with the premium note simultaneously executed, there 
could have been no other inference than that the amount stated in the receipt rep- 
resented the amount of the extension note. There was not a particle of evidence 
in the case that the receipt represented actual cash; what was there to leave to the 
jury? Surely not the question whether or not the note was accepted as payment of 
the premium when the note as well as the policy contained the forfeiture clause 
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in the event of nonpayment of the note for the deferred premium. We concede that 
the acceptance of the note was a waiver of the cash payment of the premium on 
March 26, 1921; but it represented an agreement on the part of the insured, in order 
to secure that extension, that if it should not be paid at maturity or at an extended 
date, the policy should lapse. The plaintiff would stand by the benefit secured to him 
and repudiate his obligation, which was the condition of that benefit. 

The matter is concluded by the case of Insurance Co: v. Lewis, 187 U. S. 335, 23 
S. Ct. 126, 47 L. Ed. 204. In that case the policy contained no provision that the non- 
payment of a premium note would forfeit the rights of the insured; neither did a 
premium note given for the initial premium, but the receipt for the premium did con- 
tain such a provision. The plaintiff contended that the contract was controlled by 
the terms of the policy and premium note, and that the condition imposed by the 
receipt was not an agreement upon which the minds of the parties met. The court 
declined to accept that view and said: 

“The delivery of a policy of insurance and the payment of the premium are 
reciprocal or concurrent considerations. Necessarily, therefore, the payment of the 
premium can be exacted simultaneously with the delivery of the policy. Of course, 
such payment can be waived and a note—the credit of the assured—accepted, either 
absolutely or upon conditions. And we do not see how it can make any difference 
where the conditions are expressed—whether in the policy, in the note, or in the 
receipt given for the premium, or whether on the face of the latter or on its back. 
Lhe agreements of parties may be expressed in many papers, and, if the connection 
of the papers is not apparent, it may be shown by parol. The present case does not 
even need the aid of that rule.” 

Further on in the opinion by Justice McKenna it is said: 

“All of the papers, therefore, embodied the agreement of the parties. In Insur- 
ance Co. v. Norton, 96 U. S. 234, the agreement was considered as ‘embodied in the 
policy and the indorsement thereon, as well as in the notes and the receipt given 
therefor.’ ” 

Commenting upon the case of Insurance Co. v. French, 30 Ohio St. 240, 27 Am. 
Rep. 443, the court quotes what was said about it in Thompson v. Insurance Co., 104 
U. S252, 26-1. Ed. :765: 

“But in that case no provision was made in the policy for forfeiture in case of 
the nonpayment of a note given for the premium, and an unconditional receipt for the 
premium had been given when the note was taken; and this fact was specially adverted 
to by the court.” 

In Knickerbocker Ins. Co. v. Pendleton, 112 U. S. 696, 5 S. Ct. 314, 28 L. Ed. 866, 
the precise question under consideration was determined. In that case the policy was 
issued on July 14, 1870, and the initial premium was paid in cash. On the next anni- 
versary, July 14, 1871, the insured was not prepared to pay the premium in cash, 
and by agreement with the company secured an extension of three months by the 
execution of a draft for the amount of the premium. Both the policy and the draft 
contained the provision of forfeiture for nonpayment of the draft; but the receipt 
for the premium was absolute, acknowledging the receipt of the premium, and de- 
claring the policy continued in force for another year, without reference to the pre- 
vious extension draft or to the condition of forfeiture contained in the policy and 
draft—exactly the situation for which the plaintiff contends in the case at bar. The 
court held: 

“This contract was expressed on the face of the draft itself, which contained a 
statement that it was given for premium on policy No. 2346, followed by this con- 
dition: ‘Which policy shall become void if this draft is not paid at maturity.’ This 
was the condition * * * on which the policy was to become void. The primary 
condition expressed in the policy itself, of forfeiture for nonpayment of the premium 
on the day it became due, was waived by the receipt of the draft, and the consequent 
extension of the time thereby. The renewal receipt given when the draft was received 
was absolute, it is true, acknowledging the receipt of the premium, and declaring the 
policy continued in force for another year. But this receipt is explained by the actual 
transaction; the mode of payment being shown to be the making and delivery of the 
draft in question, having in it the condition * * * expressed, which condition was in 
exact accordance with the secondary condition contained in the policy. [Forfeiture 
for nonpayment of obligations for premiums.] We think it clear, therefore, that, 
notwithstanding the renewal receipt, the condition expressed in the draft was binding 
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on the insured. As we have shown, that condition was that the policy should become 
void if the draft was not paid at maturity.” 

In Sexton v. Insurance Co., 157 N. C. 142, 72 S. E. 863, it is said: 

“There is no evidence that the defendant accepted the note as a payment of the 
premium. It is merely an extension of the time of payment. Jn express terms the 
note on its face declares that the policy is void if the note ts not paid when due.” 
{The underscored sentence manifestly stating the reason for the previous statement.] 

[3] In addition to the express statement in the note that nonpayment of it would 
cause a forfeiture of the policy, the statement that the insured incurred no personal 
liability upon the note, incorporated in the note, is conclusive that it was not in- 
tended as payment of the premium. Would it not be remarkable to hold that a note 
which-imposed no personal liability upon the maker was accepted as payment in full 
of a debt? 

It would be equally remarkable to hold that the note was accepted as payment of 
the premium and at the same time eviscerated the note of the most important ele- 
ment of it; for if the element of personal liability be eliminated, as it was by its 
terms, nothing is left of the note except the right to declare the policy lapsed for its 
nonpayment. 

It is inconceivable that the note was intended as payment of the premium, when 
the uncontradicted evidence shows that it was accepted by the company in response to 
the request of the insured for an extension of the time within which the premium 
might be paid. It is declared with much confidence that this case is on “all fours” 
with the case of Clark v. Insurance Co., 101 S. C. 249, 85 S. E. 407. We do not at 
all sustain that confidence. 

In the Clark Case the circumstances were these: The policy was issued in 1905; 
the anniversary date was December 15; the initial payment of $121.66 was paid in 
cash, as also were the premiums for 1906 and 1907; the premium due on December 
15, 1908, was not paid in cash, but was adjusted by the execution of four notes, aggre- 
gating $121.66 and payable at stated periods during the year 1909; both the policy 
and the notes contained the forfeiture clause in the event of the nonpayment of the 
premium extension notes; at the time of the execution of the notes the company 
gave the insured a receipt acknowledging the receipt of $121.66, “the annual premium 
on the * * * policy, * * * continuing said policy in force to the 15th day of 
December, 1909, at noon.” 

The receipt also contained this statement: 

“This receipt is subject to the conditions of any and all notes which have been 
given, as shown on margin hereof, for amount of said premium or any part thereof.” 

There were blank spaces on the margin for a description of any notes so given, 
but, as the court declares: 

“It does not appear upon the margin of said receipt that notes were given for the 
amount of said premiums or any part thereof.” 

From this the court concludes: 

“Therefore, unless there was a resort to other testimony explanatory of the re- 
ceipt, the proper construction would be that it appeared upon the face thereof that the 
premium had been paid, and the policy continued in force. The defendant intro- 
duced both oral and written testimony to explain and contradict the receipt, and the 
plaintiffs relied upon certain facts and circumstances to show that the receipt, upon 
its face, represented the intention of the parties.” 

It was accordingly concluded that the conflicting inferences from the evidence 
presented an issue of fact for the jury, which rendered the direction of a verdict 
improper. The court also held that there was sufficient evidence of the waiver of the 
forfeiture to require the submission of that issue to the jury. 

The most that can be claimed for the Clark Case is that, if the receipt makes no 
reference to a premium note, “the proper construction would be that it appeared 
upon the face thereof that the premium had been paid, and the policy continued in 
force”; that it was incumbent upon the company to rebut this prima facie showing; 
and that, where the evidence was conflicting, the issue should be submitted to the jury. 

In the case at bar the receipt showed that the premium had not been paid; that 
an extension note had been executed; and that no cash had been paid—circumstances 
that did not appear in the Clark Case. We do not see how it was possible for the 
insured, in the light of the documentary evidence, to have offered any testimony tend- 
ing to show either that the premium was paid in cash, or that the premium note was 
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accepted as payment of the premium; and it is significant that no such attempt was 
made. 

The respondent has given notice of a motion to sustain the circuit judge’s order 
refusing the defendant’s motion for a directed verdict, upon the additional ground 
that there was sufficient evidence tending to show that the company had waived this 
claimed forfeiture, to require a submission of that issue to the jury. The court held 
in the case of Lumber Co. v. Lumber Co., 79 S. C. 54, 60 S. E. 33 (quoting the 
syllabus) : 


“In a law case this court cannot sustain a judgment on additional grounds urged 
by respondent.” 


The report of that case is not at all full; but it appears that the effort of the 
respondent was to sustain the verdict upon issues of fact, which would require the 
Supreme Court to pass upon them. The court properly held that this could not be 
done. We are inclined to think, however, that the present case presents a different 
situation. The motion for a directed verdict came before the circuit judge as a 
question of law; the inference from the evidence as to waiver was a question of 
law, and, if he committed error in deciding the question, the verdict being in favor 
of the plaintiff, there would be no other way to correct that error than by the motion 
to sustain. The question has not been made by the appellant, and, without intending 
to decide it, we will consider the point made by the respondent as if it were properly 
before us. We agree with the circuit judge in his holding: 

“T do not think that there is any evidence to go to the jury on the question of 
waiver.” 

The grounds of waiver urged by the respondent are: (1) The extensions, indul- 


gences, granted by the company to the insurer; (2) the failure of the company to 
return to the insured the premium note of $32.85. 


[4] As to the first ground: It is only necessary to cite the case of Parry v. 
Insurance Co., 95 S. C. 1, 78 S. E. 441, to show that this ground cannot be sustained. 
The first indulgence was the extension of the time for paying the premium due 
March 26, 1921, to May 26, 1921, upon the execution of a note which provided ex- 
plicitly that, if it should not be paid at maturity, the policy should lapse. Surely an 
extension, which by its terms provided for the right of forfeiture, cannot be con- 
sidered as a waiver of that for which provision was made. The second extension 
was from May 26, 1921, to July 26, 1921. That was an extension of the note which 
had been executed on March 28th, and, of course, carried along with it all of the 
terms of that note, including forfeiture upon nonpayment at the new maturity. There- 
after, on the several dates above mentioned, the company wrote the insured five letters. 
In each of them they notified him his policy had lapsed for failure to pay the note due 
July 26th, and offering terms of reinstatement. In the case of Perkins v. Insurance 
Co., 93 S. C. 88, 76 S. E. 29, the court says: 


“Appellants seem to base their argument of waiver principally on the letter of 
February 2, 1911. This letter expressly advised the insured that his policy had lapsed 
for nonpayment of premium, and offered to reinstate the policy on certain conditions, 
which it is not contended were complied with. * * * To hold under the facts here 
that there was a legal waiver would make it unsafe for a creditor to ever extend a 
debt or indulge a debtor. Certainly an offer to reinstate on certain conditions, as was 
made in this case, cannot be regarded as a waiver, especially if the conditions are not 
complied with, and there is no contention here that the conditions were complied 
with.” (Opinion by Mr. Justice Watts.) 


[5] Before an insurance company can be held to have waived a forfeiture pro- 
vided for in the contract, it must appear: (1) That it had knowledge of the act of 
the insured which worked a forfeiture; (2) that it entered into negotiations with the 
insured which expressly or impliedly recognized the continued validity of the policy; 
(3) that the insured was induced by such negotiations, of the character stated, or by 
conduct of the company, to incur expense or trouble under a reasonable belief that 
the loss would be paid, the forfeiture waived. See authorities cited in the dissenting 
opinion of the writer in Whaley v. Insurance Co., 124 S. C. 173, 117 S. E. 209. 


_ [6] As to the second ground: The failure of the company to return the pre- 
mium note. The law does not require an entirely vain or useless thing. If the com- 
pany was right in declaring, as early as August 11, 1921, 15 days after default, that 
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the policy had lapsed for failure to pay the extended premium note on July 26th, 
and the note provided that the insured had incurred no personal liability upon it 
(although it would have been nothing but fair and just that he be required to pay 
for insurance, the benefit of which he enjoyed between March 26 and July 26, what 
possible use could this note have been to the insured, or what benefit accrued to the 
company in retaining it, except as evidence of its contention that the note had not 
been paid, and that the forfeiture had been incurred—evidence which it surely had 
the right to preserve? The company could not have sued upon the note. They have 
made no effort to collect it. The only right which they had under the terms of the 
note were to declare the policy lapsed for its nonpayment. This they have exer- 
cised and present the retained evidence of their claim. Under similar circumstances 
it is held in Insurance Co. v. Tyler, 147 Ga. 287, 93 S. E. 415 (quoting syllabus by 
the court) : 

“Under the circumstances, the company could retain the note as evidence, without 
losing its right to terminate the policy in the manner indicated.” 

In New York Life Ins. Co. v. Evans, 136 Ky. 391, 124 S. W. 376, the court says: 

“Where the insurer, after the policy had lapsed, retained the note merely as evi- 
dence of the fact that it had been canceled, and acted consistently with its claim of 
forfeiture, it is held not to be a waiver of the forfeiture. * * * If, however, the 
insured retains the note as evidence of indebtedness to it, or asserts it as a debt 
against the insured (which is the same thing), the forfeiture is deemed to have been 
waived.” 

In Keller v. Insurance Co., 301 Ill. 198, 133 N. E. 726, it is held (quoting 
syllabus) : 

“The mere retention of premium notes after maturity does not furnish ground for 
presuming or inferring a waiver of conditions of forfeiture on which the notes were 
given and accepted; such retention being consistent with the assertion of forfeiture, 
since the notes may be held merely as evidence of their nonpayment.” 

“When a note for a renewal premium was not given in absolute payment but 
merely to extend time, the fact that the insurer retained the note without affirmatively 
indicating an intention to enforce payment does not show waiver or estoppel that 
will prevent an insistence on forfeiture.” 

The judgment of this court is that the judgment of the circuit court be reversed, 
and that the case be remanded to that court, with instructions to enter judgment in 
favor of the defendant under rule 27. 

Watts, ore and Marion, JJ., concur. 

Gary,.C. J., did not participate. 


NEW YORK LIFE INS. CO. v. STREET. (No. 8529.) 
(Court of Civil Appeals of Texas. Galveston. June 3, 1924. Rehearing Denied 
Oct. 9, 1924.) 
265 Southwestern Reporter 397. 

2. INSURANCE—ERRONEOUS STATEMENT OF CASH SURRENDER 
VALUE ON FACE OF POLICY HELD NOT MUTUAL MISTAKE. 
Mistake of insurance company in stating an erroneous cash surrender value on 

face of its policy held not mutual between it and insured, though from a table con- 

tained in policy correct surrender value could have been determined. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

3. INSURANCE—APPLICATIONS FOR POLICIES SUBSEQUENTLY RE- 
JECTED HELD NOT PART OF CONTRACT FOR POLICY ACCEPTED. 
Application in response to which two $10,000 policies were issued and rejected 

held no part of contract evidenced by $5,000 policy subsequently accepted, and reci- 

tations therein could not affect insured’s cash surrender rights on policy accepted. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

4. INSURANCE—INSURER HELD ESTOPPED TO ASSERT AFTER 14 
YEARS ERROR IN STATEMENT OF CASH SURRENDER ON FACE 
OF POLICY. 

Insurance company, which for 14 years accepted premiums on a 15-year payment 
policy, held thereafter estopped to assert in suit to reform policy that cash surrender 
value stated on its face was erroneous; such cash value having been a material factor, 
inducing insured to keep policy in force during its latter years. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 
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5. INSURANCE—DENIAL TO INSURER OF RIGHT TO MODIFICATION 
OF CONTRACT HELD NOT VIOLATION OF PUBLIC POLICY OR 
STATUTES PROHIBITING DISCRIMINATION. 


Where mutual insurer for 14 years accepted premiums on policy which stated on 
its face a cash surrender value in excess of that allowed on similar policies, it was 
not violation of public policy nor of statutes forbidding discrimination between per- 
sons of like classes to deny to it right to modification of contract. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 


6. INSURANCE—EQUITY MAY ENFORCE CONTRACT DISCRIMINAT- 
ING BETWEEN POLICYHOLDERS, THOUGH IT WAS INHIBITED BY 
STATUTE. 

Though insurance company cannot legally discriminate between policyholders of 
same class and expectancy, it does not follow that court of equity will always de- 
cline to enforce contract inhibited by statute regardless of circumstances and rela- 
tions of parties. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 


7. INSURANCE—PURCHASE OF POLICY OF MUTUAL COMPANY DOES 

NOT RENDER PURCHASER A STOCKHOLDER. 

One purchasing policy of mutual insurance company held not by that act alone to 
have become a stockholder in company, chargeable with notice of mutual features in 
its charter. 

(For other cases, see Insurance, Dec. Dig. § 55.) 


8. INSURANCE—STATUS OF STOCKHOLDER CAN ARISE FROM CON- 

SENT EXPRESSED OR IMPLIED. 

Status of stockholder in mutual insurance company can arise only by consent 
expressed or implied. 

(For other cases, see Insurance, Dec. Dig. $55.) 

Error from District Court, Harris County; W. E. Monteith, Judge. 

Action by the New York Life Insurance Company against Gustavus C. Street. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

Locke & Locke and Paul M. O’Day, all of Dallas, for plaintiff in error. 

Baker, Botts, Parker & Garwood, of Houston, for defendant in error. 

Graves, J. From the statement in plaintiff in error’s brief, concurred in by 
defendant in error as substantially correct in so far as concerns the nature of the 
case and the general line of the testimony introduced, this much is quoted as reflect- 
ing the status of the cause on appeal: 

“This suit was instituted by the New York Life Insurance Company to secure 
the reformation of a policy issued by it to the defendant in error on June 6, 1906. 
This policy provided for the payment of dividends for a period of 15 years, at which 
time, according to its terms, it would have a guaranteed cash value of $2,650, together 
with such dividends as might be apportioned to it. It was asserted that as a result 
of a mutual mistake such guaranteed cash value was inserted in the policy, whereas 
the amount which should have been inserted was $2,035. The defendant in error de- 
nied that there was any element of mutuality in such mistake, if any; that the mis- 
take, if any, was due to the negligence of the plaintiff in error; that the failure to 
discover it was due to the laches and negligence of tHe plaintiff in error, and for 
these reasons the plaintiff in error was not entitled to the relief prayed for. 

“In addition, the defendant in error filed a cross-action against the company ask- 
ing for judgment for the amount appearing on the face of the policy as the cash sur- 
render value, $2,650, interest, etc., which the company claimed it ought not to be 
compelled to pay. 

“The evidence on behalf of the company showed substantially as follows: In 
March, 1906, the New York Life Insurance Company was. represented at Houston, 
Tex., among others, by J. R. Parks and Boone Gross. These agents induced Mr. 
Street to make application in writing to the company for $10,000 of insurance on 
his life on the 20-year accumulation plan. Exhibit A attached to the company’s 
complaint, and which it is admitted need not be reproduced in the statement of facts, 
contains these questions and answers: 

_ “Question: Do you desire a policy on the accumulation plan, on the form and 
in the class corresponding with the value as to longevity which the company may 
put on your life? Answer: Yes. 
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“Question: If so, which accumulation period do you select? Answer: I select 
the 20-year accumulation period. 

“In accordance with this application the company thereupon issued a_ policy 
in the sum of $10,000 upon the life of Mr. Street which provided a guaranteed cash 
value of $5,300. This, according to the letter of the two agents, the insured refused 
to accept on account of the fact that he evidently preferred a 15-year, rather than a 
20-year, accumulation period. Being then 53 years old, it was natural that he should 
not desire to continue the payment of premiums until his seventy-third year. In 
accordance with the suggestion made by the agents, Gross and Parks, the company 
thereupon issued its policy No. 2260602 in the amount of $10,000 with an accumula- 
tion period of 15 years instead of 20 years. This policy provided that the guaranteed 
cash value of the policy at the end of its accumulation period should be $4,070. 

“This policy, according to the letter of Parks and Gross, Mr. Street was unwill- 
ing to accept. However, according to their statement, he did tacitly agree at that 
time, to wit, on or about May 15, 1906, to accept a $5,000 policy, with the option of 
a cash settlement at the end of 15 years. 

“Thereupon the company issued its policy No. 2263194 in the same form as 
policy No. 2260602, except that it was in the principal sum of $5,000. It too had 
an accumulation period of 15 years, but in filling out the blank space at the bottom 
of the first page of the policy, wherein the amount of guaranteed cash value is in- 
serted, by clerical error and mistake the sum of $2,650 was inserted instead of the 
proper sum, $2,035. 

“When the original application was received, a so-called figuring slip was pre- 
pared, upon which the annual premium was calculated in accordance with the char- 
acter of the policy to be issued; the premium was $553.50 and the guaranteed cash 
value $5,300 on the 20-year accumulation period. When the policy No. 2259682, issued 
in accordance with this figuring slip, was returned as unaccepted and the issuance 
of another policy requested, a change slip was prepared by the proper official, which 
shows that the guaranteed cash value at the end of the 15-year accumulation period 
was $4,070, though the yearly premium of $553.50 remained unchanged. Policy 
No. 2260602, issued in pursuance of this change slip, having been returned for the 
issuance of a $5,000 policy for the same accumulation period, another change slip 
was prepared. It will be observed that two policies were issued on the 15-year 
accumulation plan with an annual premium of $276.75, but with a guaranteed cash 
value of $2,650. At this point, it will be noted, the error crept in. The guaranteed 
cash value should have been but one-half of the value of policy No. 2260602 as 
indicated by the change slip appearing at page 70 of the statement of facts. The 
writer of the change slips accounts for his error by saying that the majority of 
policies of this kind provided for the 20-year accumulation period, and that auto- 
matically and without thinking he inserted the wrong value in the change slip, which 
was duly copied into the policy by the clerk whose duty it was to follow the instruc- 
tions embodied in such change slip. This policy delivered to Mr. Street was accepted 
by him, and for 14 years he paid the premiums provided for. 

“The error was never discovered until near the end of the accumulation period. 
Then when an effort was made to figure the amount of guaranteed cash value due 
on the policy (and this by means of use of the change slip), it was observed for 
the first time that an erroneous guaranteed cash value had been incorporated in the 
change slip. Naturally, it was assumed by the company that the policy had been 
erroneously prepared in accordance with the erroneous change slip, and thereupon, 
just one year before the termination of the policy, the New York office informed 
W. W. Watts, the company’s cashier at St. Louis, to secure the return of the policy 
to make the correction. Watts replied that he had written three letters to Mr. Street 
but had not received a reply. Subsequently, on August 25th, Mr. Watts transmitted 
to the New York office a letter of Mr. Street which explains his position then and 
now; hence this litigation. 

“The New York Life Insurance Company is a mutual insurance company, it has 
no capital stock of any kind, and all profits derived from all policies of the same 
class and equal expectation of life receive the same benefits for the premiums paid. 
The amount of the guaranteed cash value due on this or any other type of policy at 
the end of the premium-paying period is the amount of the reserve then outstanding. 
The premium charged on the policy issued to the defendant in error, Gustavus C. 
Street, was the regular premium rate per thousand dollars of insurance charged by 
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the company to every other policy holder of the same class and of equal expectation 
of life. The reserve upon the policy in suit at the end of the 15-year accumulation 
period was $2,035, and the sum of $2,035 was the sum entered in the appropriate blank 
space in each policy as the guaranteed cash value, exclusive of profits, of every other 
contract made by the New York Life Insurance Company with every other policy- 
holder of the same class and equal expectation of life as Mr. Street; provided, of 
course, that the principal sum was for $5,000 and a proportionate sum, if the insurance 
was for more or less than $5,000. The reserve or guaranteed cash surrender value 
at the end of the premium-paying period upon a policy of insurance is a sum cal- 
culable with definite mathematic certainty, never subject to the slightest fluctuation. 

“At no time during the year 1906, or at any other time, did the company ever 
have a premium rate which, in a policy taken out at the age of 53, insuring one 
for $5,000, would give a cash value of $2,650 at the end of'a 15-year accumulation 
period. While such a policy could, of course, have been written, no reserve could 
have been accumulated upon such a policy sufficient to give such policy a cash value 
of $2,650 upon the premium charged, to wit, $276.75. If a reserve of $2,650 had 
been accumulated at the end of a 15-year period it would have required an annual 
premium of $308.30. 

“Furthermore, ‘the company settled all the class of policies which were taken out 
in the year 1906 on the 15-year accumulation plan by paying the policyholder as a 
guaranteed entire cash value the sum of $2,035 where the policy insured for $5,000, 
and by paying a proportionate sum according as the sum insured was more or less 
than $5,000, and by paying in addition to such entire cash value the cash dividend 
then apportioned by the company; such settlement being in accordance with the benefit 
that the policyholder selected.’ Such, in brief, is the pertinent evidence introduced 
on behalf of the plaintiff. 

“The defendant in error, G. C. Street, testified that he accepted the policy in 
good faith; that he had no recollection of his having signed an application for a 
20-year policy in the first instance and his subsequent acceptance of a 15-year policy, 
but that he was satisfied that such statement was correct; that at the time of the 
delivery of the policy he did not know or have any actual information to the effect 
that the cash surrender value stated therein was incorrect, but thought it was cor- 
rect, no statement to the contrary being made to him at the time. He received his 
premium notices from year to year, and as often as he received them he paid the 
premium on his policy. The attention of Mr. Street having been called to the fact 
that the policy provided on the tables at page 2 that at age 53 the cash loan available 
on the policy for each $1,000 at the end of the 14-year accumulation period would be 
$407, or $2,035 for $5,000, he replied that he had never paid any attention to it before; 
that he had never noticed the apparent discrepancy; did not figure it; but took the 
policy in good faith. 

“There were no issues involved except those affecting the $615, which is the differ- 
ence between the two figures before given for the guaranteed cash value. 

“A jury had been selected to try the case, but, to save time, it was agreed at 
the close of the evidence that the jury would find: (1) That at no time during 
the life of the policy did Street have knowledge of the fact that a mistake had been 
made in the insertion of an improper guaranteed cash value; (2) that Street paid his 
premiums in reliance upon the figure actually written in the policy; (3) that the 
mistake was due to the negligence of some clerk of the New York Life Insurance 
Company. The trial court took the matter under advisement, ultimately rendering 
judgment for the defendant on his cross-action for the $615 involved, with interest, 
and denying the plaintiff the relief sought.” 

Plaintiff in error, in attacking here the adverse judgment below, contends in its 
brief that the mutuality of the mistake declared upon, and which it insists entitled 
it to the relief sought, arose out of these circumstances: 

“First, The assured applied for a fifteen-year accumulation policy. The undis- 
puted evidence shows that no representation had been made to him that the guaranteed 
cash value would be $2,650; therefore, it must be assumed that it was his intention 
that the company should insert therein the proper figure, whatever it might be, even 
though he was actually ignorant of the sum. 

“Second. The assured, by examination of his policy, could have ascertained 
that the guaranteed cash value of the policy, stated to be $2,650, is contradicted by 
the figures on the second page of the policy, which show that the value of the policy, 
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available for a cash loan, was $2,035; in either instance the amount of the reserve 
on the policy was five times $407, or $2,035; the assured is conclusively presumed to 
know the contents of his contract, and therefore, in contemplation of law, knew 
that his policy contained a mistake. 

“Third. The statutes of the State of Texas and the State of New York, as 
well as the public policy of the two states, forbid a discrimination in rates or benefits 
granted to an insured. This provision in the statutes and the accepted public policy 
voiced therein can be made effective only by means of imputing to the insured an 
intention to abide by the law and to seek for himself no greater benefits than can be 
conferred on other insureds of the same class and of equal expectation of life. 

“Fourth. The plaintiff company is a mutual life insurance company, has no 
stockholders, no persons have any interest in its dividends, except its policyholders 
and these exactly in proportion to the amounts which they have contributed to the 
company in the payment of premiums; therefore it is unconscionable that one assured 
be permitted to withdraw from the company a greater sum than any other, when 
the payment of premiums has not been in equal proportion. If Mr. Street be per- 
mitted to withdraw from the funds of the company the sum of $615 in excess of the 
amount which his premiums have earned, and $615 in excess of the sum allowed other 
insureds of the same class, such payment may be made only by means of depriving 
other insureds of a proportion of the sums which their policies have actually earned ; 
in other words, Mr. Street wants something which his policy has not earned, and 
which he knew it could not earn; in addition, he wants to take it away from the 
rene of other policies, for this is the only manner by which he can receive what 
he asks.” 

It further asserts that it is not now estopped to ask the reformation of the policy 
prayed for, despite the delay of 14 years during which it permitted the insured to 
pay his premiums in reliance on the figure actually written in the policy and without 
knowing that one of its clerks had negligently inserted an improper guaranteed cash 
value, on the ground that “the doctrine of estoppel has no application,” where, as in 
this instance, “sound public policy demands that no discrimination be made in favor 
of one assured at the expense of others of the same class.” 

The defendant in error, on the other hand, replies that the mistake contended for 
was not mutual, in that there was none upon his part; that the negligence and laches 
of the insurance company would prevent the reformation sought in the circumstances, 
even if there ever had been proper cause for one, and further— 

“IIT. The insurance company, having issued a policy containing a provision that 
the same was incontestable, and having accepted all premiums due under the con- 
tract, is now estopped from claiming that a mistake was made in writing the policy; 
it being shown that one of the material inducements leading the insured to keep 
_ policy in force was the amount of the guaranteed cash surrender value stated 
therein. 

“TV. There is no public policy or statute of the State of New York or of Texas 
which would require or justify the reformation of this policy. 


“V. The defendant in error, Street, as a policyholder, did not become a member 
of the corporation known as New York Life Insurance Company in the sense that 
he was bound by or charged with notice of the mutual features in its charter.” 


We have duly considered the statement of facts brought up with the record, 
together with the above-copied agreement as to what the jury would have found ; they 
reflect the correctness of plaintiff in error’s quoted recitation as to the main facts 
underlying the cause and we so determine; there will, however, be added, as our dis- 
cussion proceeds, such additional findings from the body of the evidence as are 
deemed material and appropriate in deciding the several questions raised. 


Mainly upon three conclusions we hold that the trial court’s judgment must 
stand: (1) The mistake on which the action was. grounded was not shown to be 
mutual, but that of the insurance company alone; (2) in the circumstances appearing, 
the defendant in error’s plea of estoppel constituted a good defense against the 


suit; (3) no public policy of the State of Texas stood in the way of the enforce- 
ment of the contract as written. 


[1] The burden is clearly upon one seeking reformation of a written instrument 
on that ground to show by clear, convincing, and satisfactory = that the mistake 
telied upon was a mutual one. 34 Cyc. pp. 980, 984; Railway Co. v. Shirley, 45 Tex., 
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at page 377; Raby v. Greater New York Dev. Co., 151 App. Div. 72, 135 N. Y. Supp. 
813, affirmed by New York Court of Appeals 210 N. Y. 586, 104 N. E. 1139. 

[2] Under the agreed stipulation here not only was there no mistake in fact upon 
the insured’s part, but at no time during the life of the policy did he even know that 
the insurer had, through its own negligence, made one, paying throughout the entire 
premium-paying period all amounts due from him under the contract “in reliance 
upon the figure actually written in the policy”; if this did not constitute a con- 
tinuing assurance to him during all that time from plaintiff in error that there 
had been no mistake, as seems to us was. the case, since the guaranteed cash surrender 
value as being $2,650 appeared in bold type on the front page of the policy itself, 
it certainly reduced the claim for mutually in the error alleged to the single cir- 
cumstance that on its second page there appeared a long list of tables from which, by 
a process of calculation, it could be determined that the loan value of the policy at 
the end of the 15-year period would be only $2,035; but even then it would be further 
necessary for the policyholder to know, either actually or constructively, that the loan 
value and the guaranteed cash surrender value were always the same, that each was 
based upon and constituted merely a synonym for the reserve, and that this latter 
sum was “calculable with definite mathematic certainty, never subject to the slightest 
fluctuation. As the introductory statement has incompletely indicated, however, the 
undisputed facts upon these features are that Mr. Street actually knew nothing about 
them, his uncontradicted testimony being: 

“T got this policy in good faith, and I read what the value of it was; of course 
T didn’t know anything about the statistics and tables. I saw that the policy was 
incontestable, and I thought it was a good policy, and I have kept it up since. I 
never heard of any question about this amount being incorrect until after I had paid 
the 15-year premiums and notified the company that I wanted to cash in this policy. 
At the time of the delivery of the policy I did not have any indication that the 
amount of the cash surrender value stated therein was incorrect. I thought it was 
correct. There was nothing said to me by the agent or otherwise that would indicate 
that the amount of the guaranteed cash surrender value stated in the policy .was 
not correct. I don’t know what, according to the company’s tables, would have been 
the correct cash surrender value of the policy. I didn’t figure that, I was a very busy 
man at that time. I was in business here, and I didn’t go into that. The main thing 
with me was the amount of money I was to be insured for, the policy I was going 
to buy, and, if I lived the 15 years, what I was going to get; those are the main 
things I looked at. * * * 

“T noticed that on this policy there was the statement that ‘the company guaran- 
fees that the entire cash value of this policy at the end of the accumulation period 
shall be two thousand six hundred and fifty dollars. As to whether I saw the 
statement on the second page of the policy that the cash loan available at any time 
on each $1,000 of this policy, at age 53, would be $407 for each $1,000, I will say 
that what I believe about the matter is that I have seen more of that thing since 
this controversy came up than I did before. I never paid any attention to it before. 
I did not notice that there was an apparent discrepancy between the two; I never 
figured it; I took the policy in good faith. I would not say that I did know what 
figures were going to be placed in this policy when I sent in that application, but I 
must have known it or I would not have accepted it.” 

To say, under these conditions, and despite this affirmative representation of 
$2,650 on the first page of his contract, that the extended set of internal tables and 
the complicated calculations possibly deducible from them constructively charged the 
defendant in error with knowledge that a different and smaller amount was really 
correct, in our opinion requires of him a degree of ratiocination the principles of 
equity do not sanction. No such “clear, convincing, and satisfactory” case for the 
interposition of so drastic a remedy as the reformation of a long standing written 
contract is made out by so doubtful a circumstance. 

Neither do we think these considerations are inveighed against by the further 
tircumstance that the original application of defendant in error called for a $10,000 
policy on the 20-year accumulation plan, “on the form and in the class corresponding 
with the value as to longevity which the company may put on your life,” despite the 
fact that the two policies in that amount shown in the foregoing statement to have 
been issued pursuant to it—the first for the 20-year period and the second reduced to 
15 years—carried schedules of figures which indicated cash surrender values on a 





232 Insurance Law Journal, Vol. 64. [Feb., 1925 


par with what is claimed should have been written into the policy in suit. The 
facts remain that both of these policies were rejected, the second one on account 
of objections thus stated in a letter from the local agents to the home office of the 
company : 

“We have made repeated and strenuous endeavor to effect delivery of the above- 

numbered policy, but the insured has insisted from the beginning that the premium 
rate was too high. Some of his friends have advised him to take nothing but a 
term policy, maintaining that at his age no deferred dividend policy could possibly 
afford him satisfactory results, and, although we have argued the question with him 
fully and have shown him the most attractive figures, it seems impossible to place 
the policy as written,” 
—and that no contract at all was entered into between the parties until subsequently, 
when Mr. Street, after having examined the $5,000 policy in suit, and “found its 
terms satisfactory” (including the assurance that it would at maturity be worth 
$2,650), decided to accept it as so written, and thereupon did so, paying at the same 
time the initial premium. 

[3] In these circumstances we do not think this original application, in response 
to which the two rejected $10,000 policies were issued, could in any proper sense be 
regarded as a part of the contract evidenced by the $5,000 policy in suit, or, merely 
because of the before quoted provisions and the general reference therein. to the com- 
pany’s “class AA accumulation policy,” as binding the assured under this later 
$5,000 policy he finally accepted to a talisman that would lead to a different value 
at maturity than that concretely and affirmatively stated on its face. But, if that 
view is unsound, then we think the substance of the situation presented and the 
principle applicable, while the analogy is not complete, is not in legal effect different 
from that which ruled the New York case above cited (Raby v. Development Co., 
151 App. Div. 72, 135 N. Y. Supp. 813); there the preliminary memorandum to a 
contract for the sale of real estate through agents for the selling company recited 
that the sale was to be upon the regular terms and conditions established by the 
agents and according to their regular form of contract, but, when the contract itself 
was subsequently executed providing that on performance by the purchaser the land 
would be conveyed to him by deed, a form for which was attached and made a part 
of the contract, there was no reference to any restriction against the land, and the 
deed form annexed, by mistake of its agents, was not the one usually inserted by the 
grantor providing for restrictions; in upholding the refusal of the lower court to 
grant the seller’s prayer to reform the conveyance so as to provide for the restric- 
tions it customarily placed upon sales of such land, the court said: 

“There is no proof of any overreaching on his part or of any attempt thereat 
or of his knowledge, actual or imputable, that there was such a restriction to be put 
upon this land. The full probative force of the defendant’s testimony is that there 
was a mistake on its part, in that it should have provided for this restriction on 
account of the relative location of this land. The court can only act in reformation 
upon ‘substantial and most convincing proof’ (Christopher St. Railroad Co. v. Twenty- 
Third Street Railroad Co., 149 N. Y. 51, 43 N. E. 538) that it was the intention 
of both parties to make the agreement as reformation would have it, and that this 
intention was frustrated by fraud, accident, or mutual mistake. It is not enough, 
therefore, to show the intention of one party. The court will not reform if the 
negligence of the party asking relief was the cause of the mistake. Jackson v. 
Andrews, 59 N. Y. 244; Avery v. Equitable Life Assur. Society, 117 N. Y. 451, 23 
N .E. 3; Braman v. Bingham, 26 N. Y. 483. If the mistake was due to the error 
of the defendant’s servants, draftsmen, or scriveners, the defendant cannot invoke 
the rule of Born v. Schrenkeisen, 110 N. Y. 55, 17 N. E. 339, and like cases, for the 
reason that such rule but obtains after it has been established that there was no mis- 
take in the agreement itself. The prayer for reformation was properly denied.” 

[4] We think it equally plain that enough was here shown, not only to raise an 
estoppel to claim it against the insurance company, but also to have made a reforma- 
tion in its favor inequitable; in addition to the above copied agreed facts, admitting 
the mistake to have been attributable solely to the company’s negligence and its allow- 
ing the insured, in complete ignorance of any such error, to pay his full premiums 
throughout the life of the policy in reliance upon its written figures upon the face 
thereof as being the correct ones, it was further shown that at all times after the 
policy was issued the company had in its office a memorandum or file, which, if it 
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had been consulted, would have disclosed precisely what the error was; and that the 
—, contained in large and prominent type this provision: “This policy is incon- 
testable.” 

In this connection the defendant in error also testified: 

“The amount of the cash surrender value of the policy was a material factor in 
my keeping this policy during the latter years of its existence, and I can illustrate 
that. I had a policy in the Mutual Life which became due, and I did not renew that 
policy, although it was on better terms for the same amount than this one was. I 
had a five thousand dollar policy with the Mutual Life, but I felt it was better to 
keep this one, although I was paying a larger premium on that. I paid them fifty- 
four dollars less than what I was paying on this policy. I think this policy was two 
hundred and seventy-six something and the other was, I think, fifty-four dollars 
less.” 

Despite these conditions, the plaintiff in error sat inertly by for 14 years, col- 
lecting all the while its premiums but making no check or examination of its records 
with reference to this policy, and raising no question about the correctness of the 
figures carried so plainly upon its front page until June 18, 1920. It is thus made 
entirely clear, we think, that the mere lapse of the time that ran off was not the only 
basis for an estoppel, as plaintiff in error argues before this court; upon the contrary, 
the evidence undisputedly establishes that the $2,650 cash surrender valtie so stated 
in the policy itself was one of the material considerations inducing the insured to 
keep the contract alive, especially so during the latter years of its exitsence. 

We think the following authorities substantiate the conclusion expressed: 34 Cyc. 
948, 990; 26 Corpus Juris, Fire Insurance, § 105; Cole v. Kjellberg (Tex. Civ. App.) 
141 S. W. 120; St. Paul F. & M. Ins. Co. v. Shaver, 76 Iowa, 282, 41 N. W. 19 
Manhattan Life Ins. Co. v. Stubbs (Tex. Com. App.) 234 S. W. 1104; Forman v. 
Mutual Life Ins. Co., 173 Ky. 547, 191 S. W..279, L. R. A. 1918F, 330, Ann. Cas. 
1918E, 880; Union Central Life v. Fox, 106 Tenn. 347, 61 S. W. 62, 82 Am. St. Rep. 
&85; Patterson v. Natural Mutual Life, 100 Wis. 118, 75 N. W. 980, 42 L. R. A. 
253, 69 Am. St. Rep. 899; note under Duvall v. National Life Ins. Co., L. R. A. 
1917E, 338. 

[5, 6] As to the plaintiff in error’s contention that an estoppel so grounded has 
no application here because the public policy of both the States of New York and 
Texas forbids discrimination in favor of one assured at the expense of others of the 
same class, we think the question is foreclosed the other way, in so far as Texas 
is concerned, by the decision of our Supreme Court in American National Insurance 
Ce: Tabor, 111 Tex. 155, 230 S. W. 397, nor has it been made to appear to us 
that the law is any different in New York. It may be readily conceded that an 
insurance company cannot legally discriminate between policyholders of the same 
class and expectancy, but it does not follow that a court of equity will always decline 
to enforce a contract which is inhibited by statute, whatever the circumstances and 
the relations of the parties; on the contrary, as declared by our Supreme Court in 
the Tabor Case, at page 400, of 230 S. W.: 

“The rule is established that a court of equity will not withhold relief where it 
is necessary in the interest of justice and of sound public policy to enforce a con- 
tract which is inhibited by statute, but is not declared void and is not otherwise 
open to attack, provided the parties are not in pari delicto, and he who is least culpable 
seeks relief. 1 Pomeroy’s Equity Jurisprudence (3d Ed.) § 403.” 

The court was there construing our statutes affecting this subject (R. S. arts. 
4953, 4954, 4741, and 416c, White’s Penal Code), which are not dissimilar to those 
or New York in effect at the time or at least during the year this policy was issued 
(chapter 690, Laws of New York 1892, § 89, also Laws of New York, 115 Session, 
1892, vol. 1, c. 692, entitled an act to amend the Penal Code, § 577b), in that, while 
the acts in both states prohibited discriminations between policyholders, they alike 
not only failed to declare policies in which that had occurred void, but also carried 
provisions makiig the policies incontestable after a prescribed time and imposing 
penalties for such discrimination as is here involved upon the insurance company 
alone; in discussing this particular feature our Supreme Court further said in the 
labor Case: 

“We sanction the declaration of Judge Selden, quoted with approval in a later 
opinion of the New York Court of Appeals, that: 

“It is safe to assume that whenever the statute imposes a penalty upon one 
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party and none upon the other, they are not to be regarded as pari delictum.’ Tracy 
v. Talmage, 14 N. Y. 162, 67 Am. Dec. 145; Irwin v. Curie, 171 N. Y. 409, 64 N. E. 
161, 58 L. R. A. 832. 

“It would not be in accord with either the public policy declared by the act 
wherein the statute is found or the ends of justice to permit insurance companies 
to issue discriminatory policies of life insurance and collect and retain the premiums 
thereon and to then refuse payment aiter the death of the insured.” 

Since the Texas statutes under construction in the case thus quoted from make 
no distinction between mutual and stock companies, that decision authoritatively 
determines that the estoppel set up contravenes no public policy of this state; it 
likewise appears to demonstrate that none of the State of New York stood in the way. 

The Louisiana case of Rougon v. Equitable Life Assurance Society, 146 La. 132, 
83 South. 434, cited and relied upon by plaintiff in error, seems to us clearly dis- 
tinguishable from the case here made. 

[7, 8] In conclusion, we think it plain that defendant in error did not, as a 
mere holder of one of its contracts of insurance, become such a member of the 
New York corporation in which he took his policy as to be bound by or charged 
with notice of the mutual features in its charter. The record here is not only devoid 
of any evidence from which it could even inferentially be determined that Mr. 
Street at the time he took out this policy knew anything about the mutual character 
ot the insurance company’s organization, but repels such a suggestion; neither the 
name of the company nor the policy itself contained any intimation of such a condi- 
tion; his relation was that purely of a policyholder, not in any sense that of a stock- 
holder, which latter connection can only come about by the consent, express or implied, 
of the member. Ky. Growers Ins. Co. v. Logan, 149 Ky. 453, 149 S. W. 922; Green- 
law v. Aroostock Co. Patrons’ Mutual Fire Ins. Co., 117 Me. 514, 105 Atl. 116; 
Independent Order of Foresters v. Cunningham, 127 Tenn. 521, 156 S. W. 192, 5 A. 
L. R. 1569; Watts v. Equitable Mutual Life Ass’n, 111 Iowa, 90, 82 N. W. 441; 14 
C. J. p. 838; Fletcher, Cyclopedia Corporations, vol. 6, p. 3952 et seq.; 14 Corpus 
Juris, 848; Commonwealth Bonding & Casualty v. Curry (Tex. Civ. App.) 183 S. W. 
1; Mann v. German-American Investment Co., 70 Neb. 454, 97 N. W. 600; Carey v. 
Mo. App.; Osius v. O’Dwyer, 127 Mich. 244, 86 N. W. 831; Lee v. Mo. State 
Williams, 79 Fed. 906, 25 C. C. A. 227; Elliott v. Safety Fund Life Association, 76 
Life Ins. Co. (Mo. App,) 238 S. W. 858. 

From what has been said it follows that the trial court’s judgment should be 


affirmed; that order has been entered. Chief Justice Pleasants, being disqualified, 
took no part in this decision. 


MOSAIC TEMPLARS OF AMERICA v. GAINES. (No. 2964.) 
(Court of Civil Appeals of Texas. Texarkana. Oct. 30, 1924.) 
265 Southwestern Reporter 721. 

1. a MODE OF SERVICE MUST BE STRICTLY 
-URSUED. 

Whenever statutory mode of service of process is provided, such as that provided 
by Vernon’s Sayles’ Civ. St. 1914, art. 4844, for service upon toreign insurance com- 
panies, statute must be strictly pursued in order to confer jurisdiction. 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 

2. INSURANCE—SERVICE ON FOREIGN INSURANCE COMPANY BY 
DELIVERY OF SINGLE COPY TO COMMISSIONER OF INSURANCE 
HELD INSUFFICIENT. 

Where process does not command sheriff to serve upon commissioner of insur- 
ance “duplicates,” or two copies of writ, as well as of certified petition, in action 
against foreign insurance company, as required by Rev. St. art. 1844, construed in 
light of article 1857, and sheriff’s return does not show such service, no jurisdiction 
was obtained of defendant so as to warrant default judgment, and this was not 
cured by statement of sheriff’s cost fees for delivering two copies. 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 

Error from Titus County Court; Dan M. Cook, Judge. 

Suit by Melvin Gaines against Mosaic Templars of America. Judgment for 
plaintiff, and defendant brings error. Reversed and remanded. 

The suit was by the defendant in error on a life insurance policy in which he 
was named as the beneficiary. The Mosaic Templars of America was alleged to be a 
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fraternal benefit society incorporated under the laws of Arkansas and licensed to 
trausact business in Texas. The suit was filed August 23, 1923, and citation was 
served, as prayed for in the petition, upon the commissioner of insurance of the 
State of Texas, at Austin. At the regular February term, 1924, of the county court, 
the case was regularly called for trial, and judgment by default was rendered against 
the Mosaic Templars of America for the amount of the policy sued for. The defend- 
ant had not appeared and filed any answer. 

The point made on appeal is that the citation issued and served was legally 
insufficient to confer jurisdiction to render a judgment by default. 

The face of the citation issued required the sheriff to summon “the Mosaic 
Templars of America, a fraternal benefit society, by and through its attorney in 
fact, the commissioner of insurance of the State of Texas, to be and appear before 
the honorable county court of Titus County, Texas, at the next special term thereof, 
to be held at the courthouse in Mt. Pleasant, Texas, on the third Monday in Decem- 
ber, A. D. 1923, same being the 17th day of ‘December, A. D. 1923, then and there to 
answer the plaintiff’s petition filed in said court on the 29th day of August, A. D. 
1923,” etc. The citation further directed the sheriff to “deliver to said defendant, 
the Mosaic Templars of America, by and through its attorney in fact, the commis- 
sioner of insurance of the State of Texas, in person a true copy of this citation 
together with the accompanying certified copy of the plaintiff’s petition.” The sheriff's 
return ‘on the citation shows that on December 5, 1923, he delivered to “the com- 
mmssioner of insurance for the State of Texas, in person a true copy of this citation 
together with the accompanying certified copy of the plaintiff’s petition.” 

Geo. Prendergast and J. T. Casey, both of Marshall, for appellant. 

I. N. Williams, of Mt. Pleasant, for appellee. 

Levy, J. (after stating the facts as above). [1, 2] The statute authorizes service 
of process upon the commissioner of insurance of the State of Texas, as the authorized 
agent of insurance companies licensed to do business in the state, and provides that 
service of process upon the commissioner of insurance shall be sufficient service upon 
the insurance company. Article 4844, Vernon’s Sayles’ Rev. Civ. St. 1914. The 
statute expressly provides, besides other things, that “service * * * must be made in 
duplicate upon the commissioner of insurance,” meaning, in the light of article 1857, 
that two copies, instead of one, of both the citation and the certified petition, shall be 
delivered to the commissioner of insurance. “Legal process,” the particular article 
states, “shall not be served upon any such society except in the manner provided 
herein.” It is mandatory. The commissioner is required to retain one of “the 
duplicate copies” served on him, and “forwith forward by registered mail, one of 
the duplicate copies” to the defendant insurance company named in the process. 
This provision of the statute is reasonably designed to accomplish the end of giving 
full and sufficient notice to the insurance company of the pendency and nature of 
the suit, and a reasonable opportunity to appear and assert its right. Whenever a 
statutory mode of service of process of this character is provided, it is the invariable 
rule that the statute must be strictly pursued, and service must be had in accordance 
therewith in order to confer jurisdiction over the defendant to render a judgment 
in the case. The instant process does not command the sheriff to serve upon the 
commissioner of insurance “duplicates,” or two copies of the writ as well as of the 
certified petition, and neither does the sheriff’s return show such service. This was 
insufficient process and service, as much so as the failure to serve “both citation 
and copy of petition” as provided in article 1853. See King v. Goodson, 42 Tex. 152, 
Ins. Co. v. Milliken, 64 Tex. 46, et al. The fact that in the statement of the sheriff’s 
cost fees for delivering two copies are charged does not cure the defect. Holliday 
v. Steele, 65 Tex. 388 

[3-7] The process directs the company to appear “at the next special term” of 
the county court, to be held on December 17, 1923. There is no legal authority to 
hold a “special term” of the county court. The commissioners’ court is authorized 
to create more than four terms a year of the county court, but when so done the 
terms of the court legally become regular terms established ‘by law, and not special 
terms called by the judge. If it were true as a fact that the commissioners’ court 
had created and fixed a term of the county court beginning “on the third Monday 
in December, ” then, in such case, had the process omitted and not contained the 
word ‘ ‘special, ” the requirement of the statute would probably have been fulfilled. 
Cave v. City of Houston, 65 Tex. 619. But the misdescgiption as a “special term” is 
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inconsistent with the real fact if it is so of a duly established regular term, and 
operates to misinform and mislead the defendant cited in the process. 

From the standpoint of the insurance company, viewed from a judgment. by 
default, it could reasonably have concluded on reading the citation that “a special 
term,” to which it was cited to appear, was one called or appointed for a particular 
purpose, separate and distinct from the regular term constituted by law, and there- 
tore a void process. It is not apparently a clerical error. The recital of “a special 
term” was an official act of the clerk of the court, duly certified by him, and was an 
apparent official statement of a fact that the defendant could rely upon as true. 
Process is not required for the protection of the plaintiff, but is notice for the sole 
benefit of the defendant to afford him an opportunity to be heard on the claim made 
against him in a court of competent jurisdiction, and at a regular term thereof duly 
constituted by law. A defendant, under elementary rules of law, is not bound to 
obey a void summons. The fact that the case was tried at the following February 
term of the court would not avail as sufficient ground for not setting aside the judg- 
ment by default, since the defendant made no appearance, and filed no answer. 

The judgment is reversed, and the cause remanded. 


KIMBALL v. NEW YORK LIFE INS. CO. 
(Supreme Court of Vermont. Chittenden. Oct. 11, 1924.) 
126 Atlantic Reporter, 553 

1. INSURANCE—STIPULATIONS AS TO DISPOSITION OF POLICY 
PLEDGED AS SECURITY FOR LOAN GENERALLY UPHELD. 
Where insurance policy is pledged as sole security for loan from insurer to 

insured, stipulations as to disposition of pledge and application of proceeds which 

- not obnoxious to law and do not penalize pledgor for his default are generally 

upheld. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

2. INSURANCE—PROVISION IN LOAN AGREEMENT AS TO WAIVER 
OF DEMAND AND NOTICE OF LIQUIDATION OF LOAN HELD NOT 
VIOLATIVE OF INSURED’S RIGHTS. 

A provision in loan agreement that, upon loan becoming due for default in pay- 
ment of premiums, such sum shall be satisfied in manner provided in policy with- 
out demand or notice of any kind, such demand and notice being deemed waived, 
is not violative of insured’s rights under policy, since insured would know when policy 
terminated, and policy read as whole negatives requirement of demand and notice. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

3. INSURANCE—INSURED’S FAILURE TO SECURE REINSTATEMENT 
AFTER LAPSE FOR NONPAYMENT OF PREMIUMS, HELD TO PRE- 
a REPAYMENT OF SUM ADVANCED UNDER LOAN AGREE- 
MENT. 

Where loan agreement showed on its face that it was made pursuant to pro- 
visions of policy, and provided that upon nonpayment of premiums loan should be- 
come due and policy lapse, with right of reinstatement and to repay loan in accord- 
ance with policy, under which insured was required to be reiystated before he could 
repay loan, insured’s failure to reinstate, resulting from his own fault, precluded 
him from repaying loan after policy had lapsed by nonpayment of premium, and 
tender by him of sum loaned was ineffectual. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

Exceptions from Chittenden County Court; Julius A. Willcox, Judge. 

Action by Frank H. Kimball against the New York Life Insurance Company. 
Judgment for defendant, and plaintiff excepts. Affirmed. 

See, also, 96 Vt. 19, 116 A. 119. 

Argued before Watson, C. J., and Powers, Taylor, Slack, and Butler, JJ. 

Charles H. Darling, of Burlington, for plaintiff. 

Theodore E. Hopkins, of Burlington, for defendant. 

Stack, J. The action is contract on a life insurance policy. The defendant had 
a verdict and judgment below, and the case is here in plaintiff’s exceptions. 

{1, 2] The first question for review is whether the court erred in overruling 
plaintiff’s motion for judgment non obstante verdicto. The ground of the motion, 
which is somewhat prolix, is that after this court held that the defendant was entitled 
to correct any error it might have made in computing the term of extended insur- 
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ance, to wit, on August 17, 1920, the plaintiff. tendered to the defendant the amount 
of a loan it had made to the insured and himself on this policy with interest thereon, 
which loan and interest then due the defendant, in making such computation deducted 
from the amount otherwise available to purchase extended insurance, and there- 
after pleaded such tender by way of replication; that the subsequent pleadings of 
the defendant admitted the making of the tender, but denied the right to make it at 
that or any other time, and the motion asserts the right, both at law and in equity, 
to apply stich tender in payment of the loan at the time of, and in connection with, 
any recomputation necessary to ascertain the terms of extended insurance. 

In considering the question thus presented, certain provisions of the loan agree- 
ment and of the policy, and the status of the insured respecting them, must be borne 
in mind. The plaintiff is beneficiary under life insurance policy No. 7,017,722, issued 
by defendant to one Charles B. Kimball, February 5, 1908. The policy provides that: 

“At any time after three full years’ premiums have been paid and while this 
Policy is in full force, the Company will advance, on pledge of the Policy and on 
the sole security thereof, an amount which, with interest thereon to the end of the 
current Policy year and with any unpaid portion of said year’s premium, shall, at the 
option of the owner, be equal to or less than the Cash Surrender Value at the end 
of such Policy year; interest on the loan will be at the rate of five per centum pay- 
able annually; and if interest is not paid when due, it shall be added to the prin- 
cipal and bear interest at the same rate. Failure to repay any such advance or to 
pay interest shall not avoid this Policy unless the total indebtedness hereon to the 
Company shall equal its Cash Surrender Value, nor until one month after notice of 
such fact shall have been mailed by the Company to the last known address of the 
Insured and of the Assignee of record at the Home Office of the Company, if any.” 

On November 2, 1910, the defendant loaned to the insured and the plaintiff $64 
under an agreement, the material parts of which are: 

“Pursuant to the provisions of Policy No. 7,017,722 issued by the New York 
Life Insurance Company on the life of Chas. B. Kimball, said Company has this 
day advanced to the undersigned, and the undersigned have this day received from 
said Company, the sum of Sixty-four and no 100 Dollars ($64.00), and pledged said 
Policy with said Company as sole security therefor. 

“In consideration of the premises, the undersigned hereby jointly and severally 
agree with said Company as follows: 

“1. To pay said Company, on the next anniversary of said Policy, interest on 
said advance at the rate of five per centum per annum from this date to said anni- 
versary, and annually thereafter on each anniversary of said Policy. 

“2. To pledge, and do hereby pledge, said Policy as sole security for the repay- 
inent of said advance and interest, and herewith deposit said Policy with said Com- 
pany at its Home Office, reserving, however, the right to reclaim said Policy by 
repayment of said advance with interest, at any time before due, said repayment to 
cancel this agreement without further action. 

“3. That the sum so advanced shall become due and payable either— 

“(a) If any premium on said Policy is not paid on the date when due, in 
which event the sum so due and payable, with interest, shall, without demand or 
notice of any kind, every demand and notice being hereby waived, be satisfied in the 
manner provided in said Policy; or 

“(b) On the maturity of the Policy as a death claim or as an endowment, or on 
the surrender of the Policy for a cash value. In any such event the amount so due 
and payable shall be deducted from the sum to be paid or allowed under the Policy. 

“4. If interest is not paid when due it shall be added to the principal and bear 
interest at the same rate. Whenever the principal of said loan with overdue interest 
added thereto shall eqtial the Cash Surrender Value of said Policy, then the Policy 
shall become void and of no effect at the time and upon the conditions provided in 
said Policy for such contingency.” 

The policy provides that the payment of a premium shall not maintain the policy 
in force beyond the date when the next premium is payable, but that the policy may 
be reinstated within a specified time upon certain conditions, and that if reinstated 
“any loan which exists at the date of default, together with interest in accordance 
with the loan provisions of this Policy to the date of reinstatement to be, at the 
option of the insured on application for such reinstatement, either paid in cash or 
continued as an indebtedness against this Policy.” 
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The premiums were payable semiannually, on February 5th and August 5th. The 
premium due August 5, 1912, was not paid. Later the insured attempted to get the 
policy reinstated, but all negotiations to that end ceased November 5, 1912, because 
of his failure to meet other payments then due. See 96 Vt. 19, 116 A. 119. There- 
after, so far as appears, he paid no attention to the policy or to the loan, nor did the 
plaintiff, until after the insured’s death, which occurred January 13, 1916. Thus by 
the express terms of the policy it terminated on account of default in payment of 
premiums, and the loan, under the terms of the loan agreement, became due at the 
same time. This was a situation which the parties foresaw might arise and undertook 
at the outset to provide for. They agreed that if the loan become due through failure 
of the insured to pay premiums on the policy, it should be “satisfied in the manner 
provided in said policy.” And the policy provides that “the owner may elect within 
three months after any default in payment of premiums, but not later, either (a) 
to accept the cash surrender value; or (b) to have insurance for the face amount of 
this policy plus any outstanding dividend additions and less any indebtedness to the 
company hereon continued in force from the date of default for such term as is 
hereinafter provided, but without future participation and without the right to loans 
or cash surrender value; or (c) to purchase nonparticipating paid-up insurance payable 
at the same time and on the same conditions as this policy.” It further provides 
that the term for which such insurance will be continued under option (b) will be 
such as the cash surrender value of the policy will purchase at a net single premium, 
etc., and that if the insured shall not, within three months from default, surrender the 
policy for cash under option (a), or for paid-up insurance under option (c), “the 
insurance will be continued as provided in option (b).” The cash surrender value 
is made up of the reserve on the policy and on any dividend additions thereto at the 
date of default, computed according to the American Table of Mortality, with interest 
at the rate of 3 per cent. per annum, less the amount of any indebtedness to the 
company, and less a surrender charge, the amount of which depends upon the length 
of time the policy had been in force at the time of default. 

The insured having failed to elect to take under options (a) or (c), the defend- 
ant, on or about August 4, 1913, without previous demand or notice, undertook to 

avcertain the amount and term of extended insurance to which he was entitled under 
option (b). The computation then made showed that he was entitled to have insur- 
ance for $1,479 continued to May 6, 1916. That fact was indorsed on the policy, 
which was returned to the insured and retained by him to the time of his death. 
After the happening of the latter event, the defendant claimed to have discovered a 
mistake in its computation due, as appears in 96 Vt. 19, 116 A. 119, to its having given 
the insured credit for certain dividends to which he was not entitled as a matter of 
right; and it claimed that, in fact, the insurance was not in force at the time of his 
death, and refused to pay the claim, whereupon this suit was brought. After we held 
that the defendant had the right to correct any error it made in the computation 
(see 94 Vt. 100, 108 A. 921), plaintiff made the tender which is the basis of his motion. 

It is contended that defendant held the policy as a mere pledge to secure the 
payment of the loan and therefore could not lawfully liquidate the loan out of the 
proceeds of the policy without previous demand and notice; that the waiver provision 
contained in paragraph 3, subdivision (a), of the loan agreement is void; and that 
since the defendant proceeded without demand or notice, the insured had the right 
during his lifetime, and the plaintiff now has the right, to repay the loan and thereby 
leave the entire reserve on the policy available to purchase extended insurance, which 
in this case would be sufficient to carry such insurance beyond the date of insured’s 
death. In support of this contention plaintiff calls attention to a large number of 
cases where pledge contract, and the rights of the respective parties under them, have 
been considered. With those authorities we have no quarrel., It is enough to say 
that they are not applicable to cases like the one at bar. Pledges of this character 
are recognized as standing in a class by themselves so far as the method of enforce- 
ment is concerned. It is perfectly obvious that because of the character of the- thing 
pledged, the peculiar interest of the pledgor therein, and the nature of the pledge con- 
tract, the common-law method of enforcement is inadequate and inappropriate. For 
this reason, stipulations relating to the disposition of the pledge and the application 
of the proceeds, which are not obnoxious to the law and do not result in penalizing 
the pledgor for his default, are generally upheld. Illustrations of this will be found 
in the following cases: McCall v. International Life Ins. Co., 196 Mo. App. 318, 193 





Life] Kimball v. New York Life Ins. Co. 239 


S. W. 860; Eagle v. New York Life Ins. Co., 48 Ind. App. 284, 91 N. E. 814; Ruane 
v. Manhattan Life Ins. Co., 194 Mo. App. 214, 186 S. W 1188: Stevens v. Mutual 
Life Ins. Co., 227 N. Y. 524, 125 N. E. 682, 18 A. L. R. ial: Clare v Mutual Life 
Ins. Co., 201 N. Y. 492, 94 N. E. 1075, 35 L. R. A. (N. S.) 1123; Palmer v. Mutual 
Life Ins. Co., 114 Minn. 1, 130 N. W. 250, Ann. Cas. 1912B, 957; Burridge v. New 
York Life Ins. Co., 211 Mo. 158, 109 S. W. 560. 

Upon the authority of the above cases, the waiver provision in paragraph 3, sub- 
division (a), of the loan agreement must be sustained, unless it violates the insured’s 
rights under the policy, and we do not think that it does The loan provision of the 
policy only enumerates in a general way the conditions upon which loans will 
be made. Neither that nor any other provision of the policy requires demand or 
notice as a prerequisite to the liquidation of the policy when it terminates, as here, 
through nonpayment of premiums. This silence of the parties on the subject would 
seem to justify the inference that power to act without such demand or notice was 
intended to be conferred. McDowell v. Chicago Steel Works et al., 124 Ill. 491, 16 
N. E. 854, 7 Am. St. Rep. 381. But be that as it may, the policy, which is the para- 
mount contract, when read as a whole, as it must be, clearly negatives such require- 
ment. The parties thereby agreed, in advance, in clear and unambiguous terms, just 
what should be done with this, or any other indebtedness to the company, in the event 
that the policy terminated as it did in this case. The insured knew when the policy 
terminated, because it was the result of his own fault; he knew that the loan there- 
upon became due; he knew the right he had conferred upon the company, in such 
event, and to require the company to notify him of what he already knew, or that 
it had done, or was about to do, what he had expressly authorized it to do, would 
be absurd. 

[3] But since plaintiff's claim that insured had the right, after the policy lapsed 
for nonpayment of premiums, to pay the loan, and by so doing have the benefit of the 
entire reserve in extended insurance, cannot be entertained, in view of the contract 
evidenced by the policy and the loan agreement, the question of demand and notice 
is immaterial. The policy was not canceled or forfeited for nonpayment of the loan, 
or interest thereon, but under the terms thereof, terminated through default of the 
August 5, 1912, premium, without action on the part of the company. Fraser v. 
Home Life Ins. Co., 71 Vt. 482, 45 A. 1046; New York Life Ins. Co. v. Stratham, 
93 U. S. 24, 23 L. Ed. 789; United States Life Ins. Co. v. Ross, 159 Ill. 476, 42 
N. E. 859; Roehner v. Knickerbocker Life Ins. Co., 63 N. Y. 160. When that event 
happened, the rights of the parties wére automatically adjusted by the express terms 
of their agreement. The company was then entitled to satisfy the loan out of the 
reserve, and was otherwise accountable to the insured only for the balance. That 
he could have in cash, or paid-up insurance, or extended insurance. The relation of 
the loan agreement to the policy should be noted in this connection. The policy pro- 
vides that the insured could borrow on the “sole security” of the insurance contract, 
and the loan agreement shows on its face that it was made “pursuant to the pro- 
visions of the policy,” and that the loan was made and obtained “in consideration” 
of the pledge of the policy “as sole security” for the payment of the loan, with the 
right, in case the policy terminated for nonpayment of premiums, to liquidate the 
loan “in the manner provided in the policy,” namely in the manner already indicated. 
The only provision for repayment of the loan, after the policy had lapsed for non- 
payment of premiums, appears in that part of the reinstatement clause of the policy 
above quoted, which gave the insured the right, upon reinstatement to pay or con- 
tinue the loan at his option. Hence he could not exercise the right of repayment 
of the loan after such default except in connection with reinstatement of the policy. 
The right he then had was not of repayment without reinstatement, but of reinstate- 
ment with the right to pay if reinstatement was effected. And having failed to get 
reinstated through his own fault, his right of repayment was gone. This result does 
not penalize the insured, or subject him to any hardship; he got what he contracted 
for, in the precise manner in which he agreed to accept it. The situation discloses 
nothing inconsistent with sound public policy or violative of the substantial rights 
of the insured. McCall v. International Life Ins. Co., supra. Since the policy was 
not avoided for nonpayment of the loan or interest, the requirement of one month’s 
notice in such event, found in the loan provision of the policy, has no application. 
The insured not having the right to repay, it follows that the plaintiff cannot exer- 
cise that right. 
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Neither the question of the insured’s right to borrow money on the policy on 
the terms thereof, nor the right of the company to forfeit the policy for nonpayment 
of the loan or interest thereon, are involved and, therefore, need not be considered. 

{4, 5] The force to be given to the indorsement of extended insurance is again 
challenged by the plaintiff; and many cases involving the correction of mistakes and 
showing what must appear to entitle a person claiming a mistake to relief therefrom, 
are called to our attention. But we see no occasion to depart from our holding in 
94 Vt. 100, 108 A. 921, that the indorsement was in the nature of an admission, and, 
as such, might be corrected, unless the company was estopped from so doing by its 
conduct and reliance thereon by the insured, which did not then appear. After that 
decision the case was retried by jury, and the question of estoppel was again before 
us in 96 Vt. 19, 116 A. 119, where it was held that the case was barren of evidence 
to show that either insured or the plaintiff was induced by the indorsement to act or 
refrain from action. It would have been more explicit had we added “to their 
injury,” but it would seem that what was said should have been so understood.’ That 
holding is now attacked by plaintiff by way of petition for “permission to argue 
certain points in connection with exceptions now pending,” filed since the excep- 
tions herein were filed. Although the question raised is not properly before us, 
because of its importance and our desire to correct any misunderstanding that may 
exist concerning our former holding, and since the petition must be dismissed for 
reasons appearing later, we consider the claim in this connection. It is strenuously 
urged that we erred in holding, as we there did, that there was no evidence that 
insured or plaintiff was induced by the indorsement to act or refrain from action, 
to their injury, because the presumption was that they relied thereon, to their injury, 
which was evidence in plaintiff’s favor, and Knight v. Wiffin, 5 Q. B. 660, Helme 
v. Phil. Life Ins. Co., 61 Pa. 107, 100 Am. Dec. 621, Voorhis v. Olmstead, 66 N. Y. 
113, and Ste. Marie v. Wells, 93 Vt. 398, 108 A. 270, are cited in support of this 
claim. Those cases are authority for the proposition that where a person’s conduct 
or representations are such as to induce another to act or refrain from action, and 
the latter acts or refrains from action, it may be presumed or inferred that in so 
doing he relied upon such conduct or representations. To this, as a general propo- 
sition, we agree. But this rule does not dispense with other proof of action or 
nonaction—that fact will not be presumed. A person may rely upon what another 
says to him and still not do anything by reason thereof. And it is only when action 
or nonaction is shown that the presumption of reliance will be indulged. When the 
case was here before, it was, and now is, barren of evidence tending to show that 
insured or plaintiff did anything that could be presumed to have been done in reliance 
upon the indorsement. Indeed, the plaintiff testified on the former trial that he never 
saw the policy until he received it from St. Louis after his son’s death, and that 
he then first learned about the indorsement. The only nonaction that could possibly 
be attributed to reliance on the indorsement was insured’s failure to get the policy 
reinstated, and in view of the affirmative proof that his only attempt to do so failed 
through his neglect to meet required payments, and his failure thereafter to give 
any attention to overdue premiums down to August 4, 1913, when the indorsement 
was made, the presumption cannot be indulged that his failure to get the policy re- 
instated at some time was because of his reliance on the indorsement, much less can 
it be presumed, in the circumstances, that had he got it reinstated he would have kept 
it in force to the time of his death. 

[6] Nor is the situation affected by the notice printed on the outside of the policy 
to the effect that it was not necessary for the insured or beneficiary to employ the 
agency of any person, etc., to collect the insurance, etc. That, at most, only empha- 
sized the fact that they might rely on the indorsement—a right they otherwise had. 

[7] It is also urged under the petition that the evidence of Mahoney at the last 
trial showed the indorsement to be a corporate act and therefore it was of greater 
evidentiary force than an ordinary admission or a receipt. This evidence does not 
change the situation, since the fact that the indorsement was signed by the president 
and secretary of the company shows the same thing; besides, so far as appears, the 
weight to be given the indorsement as an admission was not raised in the court below. 

This disposes of all questions necessary to be considered in connection with the 
main case, except those presented by the exceptions to the charge. 

(8, 9] The court charged the jury, in substance, that the indorsement of extended 
insurance on the policy was not to be treated by them as a contract between the 
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insured and the company; that its significance, in the circumstances, was nothing 
more than an admission; that the fact that it was indorsed on the policy gave it 
no more force than though it had been on a separate piece of paper, and that it 
stood in the same class as a receipt for money, which might be explained in proper 
cases. The transcript, by which we must be controlled, shows the exception to be: 
“T desire an exception noted to that part of the charge in which the court said, in 
substance, that the indorsement was not a contract, and had no more force than a 
receipt.” But assuming that this was prefaced by what appears in the plaintiff’s 
brief, namely, “In view of the testimony of Mr. Mahoney,” the result is not changed. 

The court followed, in substance, the language of the opinion in 94 Vt. 100, 108 
A. 921. While language appropriately used in expounding the law may be mislead- 
ing and therefore inappropriate in a charge to the jury, we do not think the lan- 
guage here used open to that objection. It was the duty of the court to instruct the 
jury that the indorsement did not constitute a contract, but was to be treated as an 
admission by the defendant and that, as such, it was open to explanation. That it did, 
and what it then said about the indorsement being of no more force than if made 
on a separate paper, and standing in the same class with a receipt for money, was, 
manifestly, an attempt to elucidate the distinction between a contract and an admis- 
sion. The court in no sense indicated to the jury what weight should be given to 
the indorsement as an admission, nor could the jury have so understood it. It is 
now urged that the testimony of Mahoney showed the indorsement to be a corporate 
act and therefore, we infer, entitled to more weight than an ordinary admission. Be 
that as it may, the language of the exception was not such as to fairly apprise the 
court that that was what the trier had in mind. It 1s further urged that it should be 
presumed that the insured relied on the indorsement, to his injury, and that the bur- 
den was on the defendant to show otherwise. The answer to this is that these ques- 
tions were not raised by the exception. The court charged fully as to the burden of 
proof, and no exception was saved to what it said on that subject. We think the 
charge sufficient to meet any criticism that can fairly be made under the exception. 

{10, 11] More than a year after the case was tried below, and more than ten 
months after the exceptions were filed, to wit, on April 25, 1923, the plaintiff filed 
the petition already referred to, wherein is set forth excerpts of what this court 
said in 93 Vt. 147, 106 A. 676, and 94 Vt. 100, 108 A. 921, as to the nature and effect 
of the indorsement as an admission, and what it said in 96 Vt. 19, 116 A. 119, con- 
cerning estoppel, with a prayer that “if said holdings and decisions are held by this 
court to be binding, controlling and conclusive upon the effect to be given to said 
indorsement, * * * the several records, holdings and determinations in the afore- 
said several cases, be brought forward on the docket and be vacated to the end that 
the rights of the plaintiff may be determined and secured.” What is really sought is 
an opportunity to now argue the effect of the indorsement both as an admission and 
as an estoppel. The petition also challenges the authority of Mr. Justice Slack to 
take part in the consideration and determination of the case when it was last here. 

The petition must be denied. Litigants will not be permitted to gamble on the 
outcome of litigation, and, if cast, trifle with the courts in the manner here at- 
tempted 

The situation as appears of record is this: The opinion in 93 Vt. was filed 
January 25, 1919; that in 94 Vt. was filed in November, 1919; and that in 96 Vt. 
was filed February 13, 1922; and all stood unchallenged until after the plaintiff was 
cast in a jury trial at the March term, 1922, of the Chittenden county court. When 
the case was argued in this court at the February term, 1921, Mr. Justice Slack was 
not present, and pursuant to the provisions of G. L. 1581, Superior Judge Fish was 
designated to, and did, act in his place. Later, for reasons not necessary to notice, 
the case, by order of this court, was reargued on two questions not here material. 
With the full knowledge of both parties, Mr. Justice Slack occupied his usual place 
on the bench during the reargument, and later wrote and delivered the opinion which 
appears in 96 Vt., and was filed, as we have seen, February 13, 1922. 

In this situation, the plaintiff is not entitled, either as a matter of right or fair- 
ness, to have the petition sustained. However, for reasons stated, we have considered, 
so far as we deem necessary, the questions thereby presented that relate to the force 
ind effect of the indorsement. 

The question concerning Mr. Justice Slack’s conection with the case is without 
merit. It is not claimed that he was disqualified by reason of relationship, interest, 
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prejudice, or the like, but merely that he was not present in court when the case was 
argued originally, his place then being occupied by Superior Judge Fish. It is a mat- 
ter of common knowledge among the attorneys who practice before this court that 
cases are frequently submitted on briefs, or one party submits his brief and the other 
argues orally, and that a Justice is sometimes absent from the bench during part or all 
of the argument of a case. Granting, for the purpose of argument, that generally 
parties have the right to be heard orally, if they assent to do otherwise, they will 
not be heard to complain later, and assent will be implied from silence. Both parties 
knew that Mr. Justice Slack was assuming to act in the case at the time it was re- 
argued, and by their silence they tacitly assented thereto. 

Judgment affirmed. 

Petition dismissed. 
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IRE 
NEIL BROS. GRAIN CO. er AL. v. —_— FIRE INS. CO. et AL. 
(No. 4219.) 
(Circuit Court of Appeals, Ninth Circuit. October 13, 1924.) 
1 Federal Reporter (2d.) 904. 

3. INSURANCE—PROVISIONS OF POLICY FOR PROTECTION OF IN- 
SURER AGAINST THE EXTRA HAZARD CREATED BY MORTGAGE 
OF THE PROPERTY OR FORECLOSURE PROCEEDINGS ARE VALID. 
To lessen the interest of insured in the subject of insurance is to increase the 

hazard, and the hazard is increased by a mortgtage of the property, and still further 

increased by proceedings to foreclose the mortgage, and provisions of the policy for 
the protection of insurer against such increase of hazard are valid parts of the 
contract. 

(For other cases, see Insurance, Dec. Dig. § 328[6, 14].) 

4. INSURANCE—KNOWLEDGE BY INSURER OF GROUNDS OF FOR- 
FEITURE HELD NOT TO PREVENT THE FORFEITURE. 

That insurers had notice from the records of a mortgage on the property when 
the policy was issued, and actual knowledge that because of default the mortgage 
was subject to foreclosure proceedings, which under its terms avoided the policy, at 
the time riders were attached in which the foreclosure provision was waived as to 
the mortgagee, held not to preclude them from setting up such provision as a defense 
to an action by the insured mortgagor after a loss. 

(For other cases, see Insurance, Dec. Dig. §§ 377[2], 390.) 

5. INSURANCE—WAIVER OF PROVISION OF POLICY IN FAVOR OF 
MORTGAGEE DOES NOT AFFECT THE CONTRACT WITH THE 
MORTGAGOR. 

A rider attached to a policy, in which a provision therein for forfeiture in case 
of foreclosure proceedings against the property was waived in favor of the mort- 
gagee, does not inure to the benefit of the mortgagor insurer, or create an estoppel 
to enforce such provision as to him. 

(For other cases, see Insurance, Dec. Dig. § 387.) 

6. INSURANCE—STIPULATION THAT INVESTIGATION OF LOSS 
SHOULD BE WITHOUT PREJUDICE HELD VALID AND ENFORCE- 
ABLE. 

An agreement between insured and insurer after a loss that there should be no 
waiver of the rights of either party, by reason of investigation of the loss or appraisal 
of damages, held valid and binding. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

7. INSURANCE—PROVISION AVOIDING POLICY IN CASE OF FORE- 
CLOSURE PROCEEDINGS AGAINST THE PROPERTY HELD VALID. 
A provision of a policy, making foreclosure proceedings against the property, 

with the knowledge of the insured, ground of forfeiture, is not invalid as against 

public policy. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

Morrow, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Northern Division of 
the Eastern District of Washington; J. Stanley Webster, Judge. 

Action at law by the Neil Bros. Grain Company and others against the Hartford 
Fire Insurance Company and others. Judgment for defendants, and plaintiffs bring 
error. Modified and affirmed. 

These several writs of error present no questions of importance, aside from the 
construction and validity of familiar provisions of the standard form of insurance 
policy in common use, and the regularity of the proceedings leading up to the entry 
of the judgments complained of. The facts are substantially as follows: 

On the 19th day of May, 1921, three insurance companies, defendants in error 
here, issued three policies of insurance in favor of the plaintiffs in error, other than 
the plaintiff in error Hudson, who is assignee for the benefit of the creditors of Neil 
Bros. Grain Company. The "policies covered the same property, consisting of a flour 
mill, grain elevator, and warehouse buildings, together with furniture, grain, and other 
merchandise used or stored in the buildings, and were in the form prescribed by the 
laws of the state. 2 Rem. Comp. Stat. of Wash. 1922, § 7152. Each policy contained 
the following provisions : 





244 Insurance Law Journal, Vol. 64. [Feb., 1925 


“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void if * * * with the knowledge of the insured, foreclosure 
proceedings be commenced or notice given of sale of any property covered by this 
policy by virtue of any mortgage or trust deed. * * 

“This policy is made and accepted subject to tMe Sicmeihie stipulations and con- 
ditions, and to the following stipulations and conditions printed on the back hereof 
which are hereby specially referred to and made a part of this policy, together with 
such other provisions, agreements, or conditions as may be indorsed hereon or added 
hereto; and no officer, agent or other representative of this company shall have power 
to waive any provision or condition of this policy except such as by the terms of this 
policy may be the subject of agreement indorsed hereon or added hereto; and as 
to such provisions and conditions no officer, agent, or representative shall have such 
power or be deemed or held to have waived such provisions or conditions unless such 
waiver, if any, shall be written upon or attached hereto, nor shall any privilege or 
permission affecting the insurance under this policy exist or be claimed by the 
insured unless so written or attached. 

“This company shall not be held to have waived any provision or condition of this 
policy or any forfeiture thereof by any requirement, act, or proceeding on its part 
relating to the appraisal or to any examination herein provided ~~ = o>” 

At the time of the issuance of the policies, the insured property was incumbered 
by a mortgage in favor of one Coolidge, to secure the payment of six promissory 
notes, aggregating the sum of $22, 581.98, dated April 25, 1921, executed by the 
plaintiffs in error, other than Neil Bros. Grain Company and its assignee. On 
August 23, 1921, riders or mortgage clauses were attached to the several policies, 
containing the following provisions : 

“Loss or damage, if any, under this policy, on buildings only, shall be payable to 
Dolph Coolidge, trustee for mortgagees, or assigns, mortgagee (or trustee), as interest 
may appear. Subject to all the terms and conditions hereinafter set forth in this 
rider, this insurance, as to the interest of the mortgagee (or trustee) only therein, 
shall not be invalidated by any act or neglect of the mortgagor or owner of the within 
described property, nor by any foreclosure or other proceedings or notice of sale 
relating to the property, nor by any change in the title or ownership of the property, 
nor by the occupation of the premises for purposes more hazardous than are per- 
mitted by this policy.” 

It was further provided that if the insurance company should pay the mortgagee 
or trustee any sum for loss or damage under the policy, and claim that, as to the 
mortgagor or owner, no liability therefor existed, the insurance company should be 
subrogated to all the rights of the party to whom such payment was made. At the 
date of the issuance of the policies and the execution of the riders or mortgage 
clauses, one of the notes secured by the mortgage, and interest on the remaining 
notes, were overdue, and the mortgage was subject to foreclosure. On November 22, 
1921, proceedings were commenced in a state court to foreclose the mortgage, and the 
insured had notice thereof. The defendants in the foreclosure proceeding inter- 
posed the defense that there was an absence and failure of consideration for the notes 
and mortgage, and that issue has not been determined. On the 25th day of April, 
1922, the insured property was damaged and destroyed by fire. On the first day of 
June, 1922, the insurance companies and the insured entered into an agreement, wherein 
it was stipulated that any action taken by the insurance companies in investigating the 
cause of the fire, or in investigating or ascertaining the amount of loss and damage 
to the property caused by the fire, should not waive or invalidate any of the conditions 
of the policies, or waive or invalidate any rights of either of the parties thereto. 
After proofs of loss were furnished, the president of Neil Bros. Grain Company was 
examined under oath by an adjuster of the insurance companies in referenge to the 
loss, and the insured employed an attorney to represent them on such examination. 
It further appears that the policies were issued by the R. J. Martin Company, and 
that Martin, the president of the company, had knowledge of the foreclosure pro- 
ceedings. But when such knowledge was gained does not appear, nor does it appear 
that it was communicated to any other officer or agent of the insurance companies. 

The three actions were consolidated for the purposes of trial, and the foregoing 
facts appearing at the close of the case made by the plaintiffs in error, the defendants 
in error moved the court to discharge the jury and enter judgments in their favor, 
or, in the alternative, for judgments of nonsuit. The court discharged the jury and 
directed counsel for the defendants in error to prepare orders, submit them to oppos- 
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ing counsel, and present them for signature, without indicating in any manner which 
part or branch of the motion had been granted. The orders prepared and approved 
as to form by counsel for the plaintiffs in error were judgments on the merits, ad- 
judging that the plaintiffs take nothing by their action, and that the defendant recover 
costs. By motion for new trial the plaintiff in error challenged the power of the 
court to enter the judgments complained of, but the motion was denied. The several 
judgments are now before us upon writs of error. 

O. C. Moore, of Spokane, Wash., for plaintiffs in error. 

E. Eugene Davis, of Spokane, Wash., for defendants in error. 

Before Gilbert, Morrow, and Rudkin, Circuit Judges. 

RupkIn, Circuit Judge (after stating the facts as above). [1] The power of the 
court below to withdraw the case from the jury and enter judgments on the merits in 
favor of the defendants in error is the first question discussed by counsel. That no 
such power exists in a federal court is, we think, settled by the decision of the 
Supreme Court in Slocum v. New York Life Ins. Co., 228 U. S. 364, 33 Sup. Ct. 523, 
57 L. Ed. 879, Ann. Cas. 1914D, 1029. But it does not follow from this that the 
judgments should be reversed. 

(2] Section 408, 1 Rem. Comp. Stat. of Wash. 1922, provides: 

“An action may be dismissed, or a judgment of nonsuit entered, in the following 
cases: 

“ * * * 8. By the court, upon motion of the defendant, when, upon the trial, the 
plaintiff fails to prove a sufficient cause for the jury.” 

This section establishes a practice or mode of procedure which the federal courts 
are required to follow under the Conformity Act (Comp. St. § 1537). Central Transp. 
Co. v. Pullman’s Palace Car Co., 139 U. S. 24-38, 11 Sup. Ct. 478, 35 L. Ed. 55; 
Coughran v. Bigelow, 164 U. S. 301, 17 Sup. Ct. 117, 41 L. Ed. 442. It was there- 
fore the duty of the court below to dismiss the actions or enter judgments of nonsuit, 
if, upon the trial, the plaintiffs in error failed to prove a cause sufficient for the 
jury, and if proper orders were not prepared or submitted to the court it was the 
plain duty of the plaintiffs in error to raise the objection at that time, instead of ap- 
proving the judgments or orders as to form. Furthermore, no motion to modify the 
judgments was made in the court below, the plaintiffs in error insisting at all times” 
that the case should have gone to the jury upon the facts. For these reasons we are 
of opinion that the plaintiffs in error are now estopped to question the form of the 
judgments, but no harm can result from their modification to conform to the cor- 
rect practice in such cases. What, if any, benefit the plaintiffs in error can derive 
from the modification we need not inquire. 

It is next contended that the defendants in error are estopped to claim a forfeiture 
because of the foreclosure proceedings. This contention is based upon several 
grounds : 

(1) Because the defendants in error had knowledge of the execution of the mort- 
gage, and that it was subject to foreclosure, at the time of the issuance of the policies, 
and also had knowledge of the commencement of the foreclosure proceedings, after 
the same were commenced. 

(2) That the plaintiffs in error had no such knowledge at or before the fore- 
closure proceedings were commenced. 

(3) That the mortgage clauses or riders authorized the foreclosure, and the de- 
fendants in error are therefore estopped to claim a forfeiture by reason thereof. 

(4) That the plaintiffs in error made proofs of loss and incurred expenses by 
reason of the examination held and conducted by the adjuster. 

We will consider these several contentions in the order named. But, before con- 
sidering them, it might be well to state that there is nothing new or peculiar about a 
contract of insurance. As said by the Supreme Court in Imperial Fire Ins. Co. v. 
Coos County, 151 U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231: 

“The terms of the policy constitute the measure of the insurer’s liability, and, in 
order to recover, the assured must show himself within those terms, and if it appears 
that the contract has been terminated by the violation on the part of the assured of 
its conditions, then there can be no right of recovery. The compliance of the assured 
with the terms of the contract is a condition precedent to the right of recovery. If 
the assured has violated or failed to perform the conditions of the contract, and such 
violation or want of performance has not been waived by the insurer, then the 
assured cannot recover. It is immaterial to consider the reasons for the conditions or 
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provisions on which the contract is made to terminate, or any other provision of the 
policy which has been accepted and agreed upon. It is enough that the parties have 
made certain terms, conditions on which their contract shall continue or terminate. 
The courts may not make a contract for the parties. Their function and duty consist 
simply in enforcing and carrying out the one actually made. * * * 

“Tt is entirely competent for the parties to stipulate, as they did in this case, ‘that 
this policy should be void and of no effect, if, without notice to the company, and per- 
mission therefor indorsed hereon, * * * the premises shall be used or occupied so 
as to increase the risk, or cease to be used or occupied for the purposes stated herein, 
* * * or the risk be increased by any means within the knowledge or control of 
the assured. * * * ’ These provisions are not unreasonable. * * * These terms 
and conditions of the policy present no ambiguity whatever. The several conditions 
are separate and distinct, and wholly independent of each other.” 

[3] It is universally recognized in insurance law that to lessen the interest of the 
insured in the subject of the insurance is to increase the hazard; that the hazard is 
increased by a mortgage of the property insured, and still further increased by the 
commencement of proceedings to foreclose. The right of insurance companies to 
protect themselves against any of these contingencies by contract is everywhere recog- 
nized, and it is the plain duty of the courts to enforce the contract as made. 

[4] The fact that the defendants in error had notice of the existence of the 
mortgage, or that it was subject to foreclosure, or that foreclosure proceedings had 
actually been commenced, constituted no defense to the actions. Thus, in Kentucky 
Vermillion M. & C. Co. v. Norwich U. F. Ins. Soc., 146 Fed. 695, 77 C. C. A. 121, 
the policy provided that it should become void, if the property insured remained idle 
for more than 30 days at any one time, unless the insured gave notice to the com- 
pany and obtained permission to leave it idle for a longer period, by having the 
extension indorsed on the policy. The plaintiff offered to prove at the trial that the 
company had notice and knowledge that the property was idle during the life of the 
policy, but this court held that such proof was of no avail; that a waiver could not 
be inferred from mere silence or inaction on the part of the insured; and that it might 
wait until a claim was made under the policy and then claim a forfeiture by way 
of defense. See, also, Moller v. Niagara Fire Ins. Co., 54 Wash. 439, 103 Pac. 449, 
24 L. R. A. (N. S.) 807, 132 Am. St. Rep. 1115. The plaintiffs in error had notice 
of the foreclosure proceedings long before the property was damaged or destroyed, 
and it was not incumbent upon the defendants in error to prove that they had such 
notice at or before the time the foreclosure proceedings were actually commenced. 
Delaware Ins. Co. v. Greer, 120 Fed. 916, 57 C. C. A. 188, 61 L. R. A. 137. 

[5] The riders or mortgage clauses created new and independent contracts be- 
tween the insurance companies and the mortgagee. By such contracts the companies 
waived the stipulation against foreclosure in favor of the mortgagee only. There 
was no change or modification of the contracts as to the mortgagors, and no waiver, 
and we are at a loss to know why the waiver in favor of the mortgagee should now 
inure to the benefit of the mortgagors, or create an estoppel in their favor. As said 
by the court in Syndicaté Ins. Co. v. Bohn, 65 Fed. 165, 178, 12 C. C. A. 531, 546 
(27. 4. BR As GIF) 

“Our conclusion is that the effect of the union mortgage clause, when attached to 
a policy of insurance running to the mortgagor, is to make a new and separate con- 
tract between the mortgagee and the insurance company, and to effect a separate 
insurance of the interest of the mortgagee, dependent for its validity solely upon the 
course of action of the insurance company and the mortgagee, and unaffected by any 
act or neglect of the mortgagor, of which the mortgagee is ignorant, whether such 
act or neglect was done or permitted prior or subsequent to the issue of the mortgage 
clause.” 

In that case actions on the policy were brought by both the mortgagor and the 
mortgagee. The judgment in favor of the mortgagee was affirmed, but the judgment 
in favor of the mortgagor was reversed. See, also, Hastings v. Westchester Fire Ins. 
Co., 73 N. Y. 141; Reed v. Firemen’s Ins. Co., 81 N. J. Law, 523, 80 Atl. 462, 35 
L: R. A. (N. S.) 343; Glen Falls Ins. Co v. Porter, 44 Fla 568, 33 South. 473; 
Bacot v. Phenix Ins. Co., 96 Miss. 223, 50 South. 729, 25 L. R. A. (N. S.) 1226, 
Ann. Cas. 1912 B, 262; and Allen v. Watertown Ins. Co., 132 Mass. 480. 

[6] The claim that defendants in error are estopped because the plaintiffs in error 
furnished proofs of loss and incurred expense in attending the examination conducted 
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by the adjuster is without merit. The proofs of loss were furnished voluntarily, 
and the parties expressly stipulated in the policies and by later agreement that there 
should be no waiver or forfeiture by any requirement, act, or proceeding on the part 
of the insurance companies relating to the appraisal, or any examination provided for 
in the contract. That this agreement was valid, see Manheim v. Standard Fire Ins. 
Co., 84 Wash. 16, 145 Pac. 992. 

[7] It is lastly contended that the clause making the commencement of foreclosure 
proceedings ground for forfeiture is against public policy and void, because the plain- 
tiffs in error thereby bargained away in advance the right to resort to the courts for 
the protection of their rights. There is no merit in this contention. The foreclosure 
proceeding was one of the contingencies upon which the policies should terminate and 
become void, and the right of the companies to so stipulate is not only recognized, 
but is expressly authorized by law. Such a stipulation does not offend against any 
rule of public policy. 

Upon full consideration we find no error in the record, except in the form of the 
judgments rendered. These will be so modified as to dismiss the actions without 
prejudice. As thus modified, the judgments are affirmed. 

Morrow, Circuit Judge (dissenting). At the time these policies were issued on 
May 19, 1921, the insured property had been mortgaged by a mortgage dated April 
25, 1921, and executed by the plaintiffs. It was provided in the mortgage that, if 
default be made in the payment of any of the sums secured by the mortgage, then the 
balance of unpaid principal and interest should, at the election of the mortgagee, 
become immediately due without notice, and the mortgage might be foreclosed. The 
mortgage had been duly filed, recorded, and indexed in the auditor’s office of Whit- 
man county, Wash., as a real estate and chattel mortgage, pursuant to law, on June 6, 
1921, and from that date was a notice to all the world of the existence and condi- 
tions thereof (Remington’s Washington Codes and Statutes, vol. 1, § 3662), and 
became a first lien and prior to all other liens and incumbrances upon such property. 

On August 23, 1921, riders were attached to the policies covering buildings, pro- 
viding in identical terms on all three policies for the security of the trustee or mort- 
gagee, among other things as follows: 

“Loss or damage, if any, under this policy, on buildings only, shall be payable to 
assigns, Dolph Coolidge, trustee, for mortgages, or mortgagee (or trustee), as interest 
may appear. Subject to all the terms and conditions hereinafter set forth in this 
rider, this insurance, as to the interest of the mortgagee (or trustee) only herein, 
shall not be invalidated by any act or neglect of the mortgagor or owner of the within 
described property, nor by any foreclosure or other proceedings or notice of sale 
relating to the property, nor by any change in the title or ownership of the property, 
nor by the occupation of the premises for purposes more hazardous than are per- 
mitted by this policy.” 

In condition 1 it was provided: 

“In case the mortgagor or owner shall neglect to pay any premium due under 
this policy, the mortgagee (or trustee) shall, on demand, pay the same.” 

In condition 2 it was provided: 

“The mortgagee (or trustee) shall notify this company of any change of owner- 
ship or occupancy or increase of hazard which shall come to the knowledge of said 
mortgagee (or trustee), and unless permitted by this policy it shall be noted thereon 
and the mortgagee (or trustee) shall, on demand, pay the premium for such increased 
hazard for the term of the use thereof; otherwise, this policy shall be null and 
void.” . 

On November 22, 1921, Dolph Coolidge, as trustee for the holders of the notes 
hereinbefore mentioned, brought suit in the state court to recover the sum of $22,- 
581.98, the amount of such notes, with interest thereon at the rate of 8 per cent. 
per annum from the 23d day of April, 1921, until paid. To this complaint the plain- 
tiffs herein interposed a demurrer, which was overruled by the court. The plaintiffs 
thereupon answered, denying the material allegations of the complaint, and alleging 
affirmatively that the notes and mortgage were without consideration, and that 
plaintiffs had received nothing of value in connection with or on account of said 
instruments ; that there was no competent or other authorization for the execution of 
said instruments; and that the execution thereof was ultra vires. 

At the time the defendants attached the mortgage clause as riders to the policies 
of insurance on August 23, 1924, the mortgage was subject to foreclosure proceedings, 
by reason of the default in the payment of the note due July 1, 1921. The defendants 
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had therefore constructive notice of the condition of the mortgage security when the 
mortgage was filed, recorded, and indexed in the auditor’s office in Whitman County, 
Wash., on June 6, 1921. They had actual notice of the mortgage, and contracted 
with the mortgagee with full knowledge of its conditions when it attached the mort- 
gage riders to the policies on August 23, 1921, and it conclusively appears by such 
riders that the defendants contemplated the foreclosure proceedings when they pro- 
vided in the mortgage clause of the riders that the interest of the mortgagee in the 
insurance policy should not be invalidated by an act or neglect of the mortgagor or 
owner of the property by any foreclosure or other proceedings. But it is nowhere 
provided in the policies of insurance that the policies shall be void in part only; that 
is to say, that the interest of the mortgagors shall alone be forfeited “if, with the 
knowledge of the insured, foreclosure proceedings be commenced.” The condition 
is that the entire policy should be void “if, with the knowledge of the insured, fore- 
closure proceedings be commenced.” The forfeiture clause is attached to and operates, 
if at all, with respect to the entire policy, and not to a part. The defendants have, 
by their contract with the mortgagee, expressly waived a forfeiture of the entire 
policy, but they are now insisting upon the validity of that part only which secures 
the mortgagee. 

In some of the cases the forfeiture under this clause of policy has been justified 
by the courts on the ground that the commencement of the foreclosure procedings in- 
creases the risk of the insurance hazard. With respect to the policy in suit it was 
expressly provided in condition 2 of the riders attached to the policies in this case 
that the mortgagee should notify the insurance company of any increase of hazard 
which should come to the knowledge of the mortgagee, and unless permitted by the 
policy it should be noted thereon and the mortgagee on demand should pay the pre- 
mium for such increased hazard for the term of the use thereof. If, then, the com- 
mencement of foreclosure proceedings increased the insurance hazard, the fault is 
chargeable under this contract to the mortgagee, who commenced the foreclosure 
proceedings, and not to the mortgagors, who are resisting such proceedings. 

In Insurance Co. v. Norton, 96 U. S. 234, 242, 24 L. Ed. 689, the court said: 

“Forfeitures are not favored in the law. They are often the means of great 
oppression and injustice.” 

In May on Insurance, it is said, in section 174: 

“Having indemnity for its object, the contract is to be construed liberally to that 
end, and it is presumably the intention of the insurer that the insured shall under- 
stand that in case of loss he is to be protected to the full extent which any fair 
interpretation will give.” 

In section 175 the author says: 

“No rule, in the interpretation of a policy, is more fully established, or more 
imperative and controlling, than that which declares that, in all cases, it must be 
liberally construed in favor of the insured, so as not to defeat without a plain neces- 
sity his claim to the indemnity, which in making the insurance, it was his object to 
secure.” 

In Michigan State Insurance Co. v. Lewis, 30 Mich. 41, 46, 47, the policy of 
insurance provided that, if any proceedings for the sale of the insured property 
should be had, commenced, or taken without the consent of the insurance company, 
the policy should be void and of no effect. The property had been mortgaged before 
being destroyed by fire. The company refused payment of the insurance policy after 
the fire on the grounds, among others, that foreclosure proceedings had been taken, 
and the mortgagor had neglected to notify the company and obtain its assent. The 
court below had refused to instruct the jury that the commencement of foreclosure 
proceedings without the company’s consent had voided the policy. Judge Cooley, 
that much respected and eminent judicial authority, stating the opinion of the Su- 
preme Court of Michigan said: 

“It only remains to be seen whether the institution of the foreclosure proceeding, 
of itself, and irrespective of any delay whatever in giving notice [to the insurance 
company], relieved the company from further liability. * * * But we are all of the 
opinion that where insurance is taken upon mortgaged property, and the insurer 
is notified of the mortgage, and, of course, understands that proceedings may at any 
time be taken to foreclose it when the mortgage is overdue, as seems to have been 
the case when this insurance was taken, it would be a most unreasonable and unjust 
construction of such a provision to hold that, by the mere commencement of fore- 
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closure proceedings, the policy would be annulled. * * * We cannot suppose the insured 
in this case understood that his contract was liable to be terminated, on the very day 
it was made, by the act of a third party in beginning the foreclosure of a mortgage 
of oo the insurers were fully advised, and subject to which they had accepted the 
risk. 

In the course of Judge Cooley’s opinion he refers to the printed form of the policy 
and its general conditions, and says: 

“The condition appears in a printed form of policy made use of by the com- 
pany, and probably designed to be sufficiently general in its conditions to answer in 
all cases. Such a general form cannot be supposed to have had special and exceptional 
cases particularly in view, and it is therefore more likely to suggest troublesome 
questions of construction than a contract specially prepared for the case.’ 

The same comment is applicable here, where the conditions are in printed form, 
numerous, general, and technical, and so framed and indorsed upon the policies by 
the defendants. It is doubtful if the plaintiffs ever saw the clause under considera- 
tion, or, if seen, understood it as meaning what defendants now claim. 

But there is a still further and more fundamental objection to this forfeiture. 
The defendants knew, or ought to have known, when they contracted with the mort- 
gagee for the security of his interest, that the mortgagors were entitled by law to 
protect their interest in the property in the foreclosure proceedings, and, having paid 
their insurance premiums and otherwise complied with their insurance contract, they 
were also entitled to the protection of the msurance contract for their interest. 

It appears from the transcript of record that the attorney for the defendants in 
open court stated that as to the mortgagee, Dolph Coolidge, the insurance companies 
had not and did not deny liability. He said: 

“We would be paying Dolph Coolidge right now, except for the fact that plain- 
tiffs claim this mortgage is void and of no effect. * * * There is no issue in this case 
between the insurance company and Coolidge. * * * We have agreed and stipulated 
that we will not wage such defense against Coolidge by reason of our mortgage 
clause. * * * I have agreed with attorneys for Dolph Coolidge that at the time of 
determination of this case, if judgment is rendered in favor of the defendants, in 
other words, if the jury find that” plaintiffs “take nothing, that the judgment may 
then be entered as between Dolph Coolidge and the insurance companies for the 
amount we have agreed on as the value of the buildings, without cost. Now, that 
judgment could be entered now, except for the one fact that Neil Bros. claim that 
the mortgage clause attached in favor of Dolph Coolidge is void.” 

How, then, upon this record, can a separate, distinct, and independent contract 
between the insurers and the mortgagee invalidate the interest of the mortgagors and 
prevent them from litigating their rights? Are the latter not entitled to the protec- 
tion of the guaranties of the Constitution that they shall not be deprived of their prop- 
erty without due process of law? 

In Insurance Co. v. Morse, 87 U. S. (20 Wall.) 445, 451, 22 L. Ed. 365, the 
Supreme Court held illegal and void a stattite of the State of Wisconsin, by the terms 
of which, as a condition precedent to the obtaining of permission as a foreign cor- 
poration to do business in the state, it should enter into an agreement with the state 
that such corporation would not remove a suit for trial into the United States circuit 
or federal courts. The court also held that an agreement executed by the corpora- 
tion to that effect was invalid. The court declared the law to be that: 

“Every citizen is entitled to resort to all the courts of the country, and to invoke 
the protection which all the laws or all those courts may afford him. A man may 
not barter away his life, or his freedom, or his substantial rights. * * * In a civil case 
he may submit his particular suit by his own consent to an arbitration, or to the de- 
cision of a single judge. So he may omit to exercise his right to remove his suit to a 
federal tribunal, as often as he thinks fit, in each recurring case. In these aspects 
any citizen may no doubt waive the rights to which he may be entitled. He cannot, 
however, bind himself in advance by an agreement, which may be specifically enforced, 
thus to forfeit his rights at all times and on all occasions, whenever the case may be 
presented.” 

I am of opinion that it was not the intention of the defendants, when they 
attached the riders to the policies of insurance providing for the security of the 
mortgagee, to claim a forfeiture from the mortgagors for the “commencement of 
foreclosure proceedings” by the mortgagee, pursuant to the conditions of such mort- 
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gage. If such intention existed, it was not clearly expressed, and was not know to 
the plaintiffs. 

The validity of the mortgage is not an issue in this court. That question is pend- 
ing in the state court. The question here was: What was the effect of the “com- 
mencement of foreclosure proceedings in the state court” upon the rights of the plain- 
tiffs in the insurance policies? What the effect of a judgment in that court will be, 
will be determined when that question arises. 


I am of the opinion that the judgment should be reversed, with instructions to 
grant a new trial. 


JACKSONVILLE ADJUSTMENT BUREAU v. NATIONAL BEN FRANKLIN 
FIRE INS. CO. 
(District Court S. D. Florida. October 9, 1924.) 
Nos. 1687, 1688. 
1 Federal Reporter (2nd) 800. 
l. INSURANCE—NEGOTIATIONS FOR SETTLEMENT HELD NOT TO 

ESTOP INSURER TO DENY VALIDITY OF POLICY. 

That an insurer, after a loss, received proofs of loss and negotiated for a settle- 
ment, though having knowledge of facts going to the validity of the policy, held, 
not to estop it, when sued, to set up such invalidity as a defense. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

2. INSURANCE—OFFER OF SETTLEMENT BY INSURER HELD NOT 

WAIVER OF DEFENSES. 

Negotiations for settlement, or an offer of settkement after a loss, though with 
knowledge of facts which might invalidate the policy, held not a waiver by the 
insurer of the right to set up such invalidity when sued on the policy. 

(For other cases, see Insurance, Dec. Dig. § 397. 

3. INSURANCE—PLAIN PROVISIONS OF POLICY MUST BE GIVEN 

EFFECT. 

Where a policy on a stock of merchandise contained an absolute inhibition against 
the keeping of fireworks in stock, there is no room for construction, and the clause 
is not affected by a further provision permitting the keeping of gunpowder, nor 
one permitting the keeping of enumerated goods and “other merchandise not more 
hazardous, usual to his trade.” 

(For other cases, see Insurance, Dec. Dig. § 326 [2].) 

4. —— CANNOT VARY PLAIN PROVISIONS OF 

P i 

A custom of the trade to keep certain kinds of merchandise in stores such as 
that insured cannot be shown to contradict or modify a plain inhibition in the policy. 

(For other cases, see Insurance, Dec. Dig. § 153. 

At Law. Action by the Jacksonville Adjustment Bureau against the National 
Beu Franklin Fire Insurance Company. On demurrers to replications. Demurrers 
sustained. 

Philip S. May, of Jacksonville, Fla., for plaintiff. 

Cockrell & Cockrell, of Jacksonville, Fla., for defendant. 

Catt, District Judge. In this case the defendant pleaded: First, a violation of 
the iron safe clause of the policy, in that the assured did not keep books as required ; 
second, did not keep a set of books showing his sales and shipments; third, did 
not produce the books required by the contract to be kept; fourth, that the assured 
kept on the premises insured fireworks; fifth, that fireworks were allowed upon 
the insured premises. 

To these pleas, severally, the plaintiff replied in four replications, as follows: 
First, that the representatives of the defendant made a complete investigation of the 
facts surrounding the loss, the assured submitted his last inventory and all books 
and records, and within the time allowed proof of loss was submitted and accepted ; 
that by reason of such investigation and examination of books and records the defend- 
ant knew the facts set up in said pleas, and did not at any time prior to filing said 
pleas claim a forfeiture of the policy, but contended that it would not make full 
payment, for the reason that it claimed that a substantial portion of the stock had 
been removed from the store prior to the fire; that, if concessions were made of 
the claim that goods had been removed prior to the fire, settlement of the loss would 
be made; therefore defendant is now estopped to claim forfeiture by reason of the 
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facts pleaded; second, that, although defendant was fully informed of the facts in 
said pleas alleged, it did not at any time prior to filing the pleas claim a forfeiture 
of the policy, but, on the contrary, recognized said policy as valid and subsisting, 
and offered to pay the assured 50 per cent. of the policy; third, that, although fully 
cognizant of the facts in said pleas alleged, the defendant did not claim forfeiture 
of the policy prior to filing the pleas, but recognized said policy as valid and sub- 
sisting, and negotiated with assured and his assignee for a settlement thereof; fourth, 
that, although the defendant was fully cognizant of the facts alleged in said pleas, 
it did not claim forfeiture of the policy on the grounds alleged, but recognized 
the policy as valid and subsisting, but declined to make full payment solely because 
of the claim that some goods had been removed from the stock prior to the fire, 
and offered to make settlement if allowance was made for goods claimed to have 
been removed. 

Three replications were filed to the fourth and fifth pleas in addition: Fifth, 
that the fireworks were made of gunpowder, and the total gunpowder contents was 
less than 50 pounds; sixth, that the keeping of fireworks was usual to the trade; 
seventh, that it was the general custom for stores such as the assured to carry 
fireworks, and that such custom was well known to the defendant at the time the 
policy was written and delivered. 

Demurrers were filed to each of these replications. 

The first and fourth replication seem to be based on the idea that, the defendant 
having placed its refusal to pay the face of the policy because it claimed goods had 
been removed from the store prior to the fire, and offered terms of settlement, it is 
now estopped from pleading any other defense of which it had knowledge at the 
time. The second and third replications seem to be based on the idea that the defend- 
ant, with a knowledge of the facts pleaded, not insisting upon the forfeiture, but 
attempting to settle the loss, waives the defenses. 

[1] Applying the law of estopped to the facts set up in the first and fourth 
replications, I cannot see why the defendant should be estopped from setting up the 
defenses pleaded. By its action in examining into the loss, the receipt of proofs, 
etc., and subsequent effort to settle with the assured, he was not induced to change 
his position to his detriment. The case of Pennsylvania Fire Insurance Co. v. Hughes, 
108 F. 497, 47 C. C. A. 459, was referred to by the attorney for the plaintiff. Judge 
McCormack, delivering the opinion of the court, does not discuss the question of 
estoppel. The circumstances of that case are very different from the instant case. 
These are the first pleas offered by defendant. In that case the plea setting up 
the existence of the lien was filed just prior to the trial, and was filed after the 
issues for the trial were made up. I cannot say how much weight that fact might 
have had with the court in reaching its decision. However, I can see no estoppel 
in the present case, set up by these two replications. Nor do I think the facts set 
up in them constitute a waiver of the defenses. 

[2] The second and third replications, as I understand them, rely upon the doc- 
trine of waiver. Now, the facts relied upon for waiver are that the defendant 
knew the facts set up in the pleas, and with such knowledge did not declare a 
forfeiture of the policy, but endeavored to reach a settlement of the loss with the 
assured. As I understand, settlements of disputes are favored by the law rather 
than forfeiture; and to hold such acts a waiver of existing defenses, because not 
insisted upon, would be to say to the defendant: “You must insist on a forfeiture, 
if cause for one exists. You try to reach a settlement with the assured at your 
peril.” I do not think the facts set up in the second and third replications state 
a waiver of the defenses of the pleas. 

[3] The fifth replication undertakes to justify the keeping of fireworks because 
the policy permitted gunpowder to be kept in stock. The policy contains the abso- 
lute inhibition against keeping fireworks in stock; and, as announced by the Supreme 
Court, insurance policies are construed like any other written contract between par- 
ties. If the meaning of the words used is plain, and no fraud or mistake in the case, 
there is no room’ for construction. They must be given their plain meaning. Fire- 
works are prohibited; gunpowder is allowed. It will not do to say that, because 
fireworks have gunpowder in them, fireworks may be kept in stock, where the 
policy forbids it. 

The contention of plaintiff that the typewritten words in the policy, “Dry goods, 
ready to wear clothing, boots, shoes, clothing, groceries, hardware,” followed by the 
printed words, “and such other merchandise not more hazardous usual to his trade,” 
authorizes the keeping of fireworks, is not tenable. Nor can a custom of the trade 
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be shown to contradict the provisions of the policy. There is no ambiguity to be 
explained. 

[4] The sixth and seventh replications seek to justify the keeping of fireworks 
because of custom among storekeepers and the knowledge of this custom by the 
defendant when the policy was written. In Barnard v. Kellogg, 10 Wall. 384, 19 L. 
Ed. 987, the last headnote states the office of proving a custom. This policy is 
plain in its terms, that fireworks are forbidden to be kept upon the premises insured, 


and if they are kept that the policy is forfeited. Custom has no place under these 
circumstances. 


The demurrers to the replications will be sustained. 


LONDON ASSUR. CORPORATION v. POOLE. (7 Div. 480.) 
(Supreme Court of Alabama. Oct. 30, 1924.) 
101 Southern Reporter 831. 

1. INSURANCE—ONLY SUBSTANTIAL COMPLIANCE WITH BOOK- 
KEEPING REQUIREMENTS OF “IRON SAFE CLAUSE” REQUIRED. 
Substantial compliance with bookkeeping requirements of “iron safe clause” is 

all that is required; it being unnecessary that insured keep any specific system or 

forms of books. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

2. INSURANCE—MATTERS THAT MAY BE CONSIDERED BY COURT 
IN CONSTRUING INSURANCE CONTRACT STATED. 

While testimony cannot be received to supply omissions in books required to 
be kept by insured, yet court may consider, in construing insurance contract, sur- 
rounding circumstances, subject-matter, location and character of business, method 
of keeping books, and evidence of expert bookkeepers to explain entries in books 
as to what books themselves show. 

(For other cases, see Insurance, Dec. Dig. § 155.) 

3. INSURANCE—PROMISSORY WARRANTIES TO BE LIBERALLY CON- 
STRUED IN FAVOR OF INSURED, AND STRICTLY AGAINST 
INSURER. 

Requirements of policy as to keeping books are promissory warranties, in nature 
of conditions subsequent and to be liberally construed in favor of insured, and strictly 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

4. INSURANCE—INSURED’S METHOD OF BOOKKEEPING HELD TO 
SUBSTANTIALLY COMPLY WITH BOOKKEEPING REQUIREMENTS 
OF “IRON SAFE CLAUSE.” 

Insured’s method of bookkeeping, which included permanent records sufficiently 
disclosing a general description of goods purchased and prices thereof, and showed 
amounts of sales and cash received, held to substantially comply with bookkeeping 
requirements of the “iron safe clause,” although not showing a description of 
articles sold. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

Appeal from Circuit Court, Calhoun County; A. P. Agee, Judge. 

Action on policy of fire insurance by G. V. Poole against the London Assur- 
ance Corporation. From a judgment granting plaintiff’s motion for a new trial, 
defendant appeals. Affirmed. 

The policy sued on contained this clause: 

“This insurance is effected subject to the following conditions, which are hereby 
made warranties by the assured, and are accepted as parts of this contract: * * * 

“Warranty to Keep Books and Inventories, and to Produce Them in Case of 
Loss—The following covenant and warranty is hereby made a part of this policy: 

“(1) The assured will take a complete itemized inventory of stock on hand at 
least once in each calendar year, and unless such inventory has been taken within 
12_months prior to the date of this policy, one shall be taken in detail within 30 
days of issuance of this policy, or this policy shall be null and void from such 
date, and upon demand of the assured the unearned premium from such date shall 
be returned. 

“(2) The assured will keep a set of books, which shall clearly and plainly 
present a complete record of business transacted, including all purchases, sales, and 
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shipments, both for cash and credit, from date of inventory, as provided for in first 
section of this clause, and during the continuance of this policy. 

“(3) The assured will keep such books and inventory, and also the last pre- 
ceding inventory, if such has been taken, securely locked in a fireproof safe at 
night, and at all times when the building mentioned in this policy is not actually 
open for business, or, failing in this, the assured will keep such books and inven- 
tories in some place not exposed to a fire which would destroy the aforesaid building. 

“In the event of failure to produce such set of books and inventories for the 
inspection of this company, this policy shall become null and void, and such failure 
shall constitute a perpetual bar to any recovery thereon.” 

Coleman, Coleman, Spain & Stewart, of Birmingham, for appellant. 

Knox, Acker, Sterne & Liles, of Anniston, for appellee. 

GarpNER, J. G. V. Poole was a country merchant, doing business in the 
Village of Ohatchie, Calhoun County, Ala., whose stock of goods consisted principally 
of groceries, shoes, notions, produce, and a small amount of hardware. His store, 
with its entire contents, was destroyed by fire, and he brought this suit against 
the London Assurance Corporation, with whom he was insured, to recover on the 
policy which covered the stock of goods. Upon the conclusion of the evidence, the 
court gave the affirmative charge in favor of the defendant; but upon motion for 
new trial, becoming convinced this was error, the trial court granted the motion and 
set aside the judgment. From the judgment granting the motion for new trial, the 
defendant has prosecuted this appeal. 

The integrity and good faith of the insured was not questioned. The payment 
of the policy is resisted solely upon the alleged ground of a non-compliance by Poole 
with what is known as the iron safe clause contained therein. This clause appears 
in the report of the case, but is similar in all respects to the iron safe clauses found 
set out in the cases hereinafter noted. We have above mentioned the general char- 
acter of Poole’s business, but there is an intimation in brief of counsel for appel- 
lant that he also handled cross-ties in connection therewith. The evidence very 
clearly shows, however, that the two or three shipments of cross-ties which he sold 
were handled as a matter of accommodation for one of his customers, and in no 
manner formed a part of his business, and may therefore be here laid out of view. 

Poole purchased from the Champion Register Company what is referred to in 
the evidence as a combination safe and register, which was intended to serve the 
double purposes of a fireproof safe and a cash register, an attachment for the latter 
being a part thereof. In this safe Poole kept the records of his business; but it 
proved not to be fireproof, for, with the destruction of his stock of goods by fire, 
the records were so charred as to be of no service. This identical character of 
safe was in use by other merchants in the village; nor is it questioned that there 
was sufficient evidence tending to show that it was such a safe as, in the judgment 
of prudent men in that locality, was sufficient and considered as fireproof. It very 
clearly appears, also, that Poole, in the purchase of this safe, acted in entire good 
faith and in the honest belief that it was fireproof. Upon this appeal no fault is 
laid at the door of Poole for a failure to produce the records on account of the 
safe proving not to be fireproof (14 R. C. L,, p. 1143), and the only question 
argued in brief of counsel for appellant relates to the sufficiency of the records 
kept to meet the requirements of that portion of the iron safe clause requiring that 
the insured shall keep a set of books, which shall clearly and plainly present a com- 
plete record of business transactions, including all purchases, sales, and shipments, 
both for cash and credit. 

With the combination safe and register there was a large book for keeping 
daily record of business transactions, both for cash and credit. When Poole received 
goods from wholesale houses, he states that he put down the name of the firm or 
person from whom the goods were purchased, a description of the merchandise, 
and the price, though the price of each separate article was not stated. For the 
country produce which he handled—chickens and eggs—Poole had a small book, on 
which he entered each item purchased, which is referred to as the composition 
book, upon which the produce purchased was described, with the prices given. Upon 
this composition book he also kept a daily record of the amount paid out for-chickens, 
eggs, and produce. There were some shipments of chickens and rabbits which he 
made, which were entered on the book. 


As previously stated, the safe had an attachment similar to a cash register. When 
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an article was sold for cash, it was rung up on this register, and the amount printed 
on a tape, and at the end of each day’s business the cash sales for that day were 
entered in a permanent record. A similar method was pursued as to credit sales. 
When a sale was made on credit, the amount was entered on a ticket, giving the 
name of the purchaser, the article purchased, and the amount, and at the close of 
the day’s business the total amount of credit sales was also entered in permanent 
form. There was also a record kept of the amount of money received on accounts. 
When the accounts represented by these credit tickets were paid, the slips itemizing 
the accounts were either returned to the customer or destroyed; but the permanent 
record kept by Poole would show the amount of money collected on account. The 
method of bookkeeping pursued by Poole did not show, as a permanent record, a 
description of the articles sold for cash or credit, but only the amount. The bur- 
den of appellant’s contention is that there must be some description, general or 
otherwise, of goods bought and sold, in order to meet the rule of substantial com- 
pliance with this particular provision of the iron safe clause. Very clearly there has 
been sufficient general description, at least, of the goods bought under Poole’s system 
of bookkeeping to meet appellant’s contention. 

It is not questioned that the inventory kept in this safe by Poole was sufficient 
to meet all requirements, and, as we gathered from the argument of counsel, appel- 
lant’s insistence, reduced to its last analysis in this particular case, is that the perma- 
nent records kept must show a description, in some form, of articles sold, whether 
for cash or on credit. Stipulations in policies of this character, as to keeping and 
preserving books and inventories and exhibiting them in case of loss, “have for 
their primary purpose the preservation and exhibition, with reasonable certainty, of 
the record history of the conduct of the assured’s business ‘with respect to the quantum 
and value of the goods destroyed,’ unaided by parol, except to explain the method of 
taking and keeping such books and inventories.” Insurance Co. of North America 
v. Williams, 200 Ala. 681, 683, 77 So. 159, 161. 

[1] It is now well settled that a substantial compliance with this provision of the 
iron safe clause is alb that is required. It is not necessary that there be any specific 
system or form of books kept by the insured. “The exactions of the clause were met 
if the books kept, the records made, were such as would fairly show to a man of 
ordinary intelligence all purchases and sales, both for cash and on credit. * * * 
One of the purposes of the clause is to prevent the ‘perpetration of any fraud by 
the assured with respect to the quantum and value of the goods destroyed.’” Fidelity- 
Pheenix Ins. Co. v. Williams, 200 Ala. 678, 679, 77 So. 156, 157. 

[2] While testimony cannot be received to supply omissions in the books, yet 
the court may consider, in construing the contract, “the surrounding circumstances, 
the subject-matter, the location and character of the business, the method of keep- 
ing the books, and the evidence of expert bookkeepers to explain the entries found 
in the books and as to what the books themselves show.” Home Ins. Co. v. Williams, 
fe. as 1, te’ GCs A Si. 

[3] Such provisions are denominated promissory warranties in the nature of 
conditions subsequent, to which is applicable the doctrine as to forfeitures, and are 
to be liberally construed in favor of the insured and strictly against the insurer. 
Day v. Home Ins. Co., 177 Ala. 600, 58 So. 549, 40 L. R. A. (N. S.) 652. Georgia 
Home Ins. Co. v. Allen, 119 Ala. 436, 24 So. 399; A=tna Ins. Co. v. Johnson, 127 
Ga. 491, 56 S. E. 643, 9 L. R. A. (N. S.) 667, 9 Ann. Cas. 461; 14 R. C. L.,, 
pp. 1139, 1140; 3 Joyce on Ins., pp. 3489, 3490. 

[4] This provision of the iron safe clause was for the purpose of affording the 
insurer the best means and most reliable data for ascertaining the insurer’s lia- 
bility. In the instant case the insured had without question a sufficient inventory 
to meet the requirements of the policy, and we think, also, it very clearly appears 
his permanent records sufficiently disclose, with a general description, the goods 
purchased and the prices whereof. The sales for credit were preserved by way 
of tickets, showing the articles sold, the person to whom sold, and the price; but 
these tickets were delivered to the customer or destroyed when the amount thereof 
was paid. The cash received, however, from the payment of these credit tickets 
was shown on the books as having been received on account. The books also showed 
the daily record of the amount of cash received from sales for cash. There appeared, 
therefore, no confusion as to the sources from which the cash was received. 

We are cited by counsel for appellee to a number of authorities holding to the 
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view that the books were sufficient as showing a substantial compliance with the 
iron safe clause, although the cash book failed to show a description of the articles 
sold. Arkansas Mutual Fire Ins. Co. v. Woolverton, 82 Ark. 476, 102 S. W. 226; 
Malin v. Mercantile Town Mutual Ins. Co., 105 Mo. App. 625, 80 S. W. 56; 
Phenix v. American Cent. Ins. Co., 106 Miss. 145, 63 So. 346; I. B. Clark & Sons 
v. Franklin Ins. Co., 130 La. 584, 58 So. 345; McNutt v. Virginia Fire & Marine 
Ins. Co. (Tenn. Ch. App.), 45 S. W. 61; Brown v. Palatine Ins. Co., 89 Tex. 590, 
35 S. W. 1060; AEtna Ins. Co. v. Johnson, supra; Western Assurance Co. v. 
Redding, 68 F. 708, 15 C. C. A. 619. 

Counsel for appellant place some reliance upon the decisions of this court in 
Fidelity-Phoenix Ins. Co. v. Williams, 200 Ala. 678, 77 So. 156, and Insurance Co. of 
North America v. Williams, 200 Ala. 681, 77 So. 159, herein previously cited; but 
we do not find that these decisions lend support to appellant’s contention—rather the 
contrary. The permanent record kept by Williams, as disclosed in those cases, did 
not show any description whatever of goods purchased, and for an appreciable 
period there was a hiatus in the record history of the business. Indeed, the fol- 
lowing language in the Fidelity-Phcoenix Ins. Co. Case, used by way of dictum: 

“If the records insured kept, viz., inventory taken in January, 1914, invoices, 

ledger, cash book (from January 1, 1914, to October 16, 1914), and the succeeding 
cash book had been preserved by being kept in the safe at night, he would have 
saved from the fire a sufficient record to have met the exactions of this feature 
of his contract.” 
—tends very strongly to support the conclusion here reached, to the effect that the 
set of books kept by Poole met the rule of substantial compliance with this iron 
safe clause, for the cash book kept by Williams, more particularly described in the 
companion case of Insurance Co. of North America v. Williams, supra, bears, as 
to its contents, much similarity to that kept by Poole in the instant case. We 
have also examined, with much care, further authorities cited by counsel for appellant, 
among them Pelican Ins. Co. v. Wilkerson, 53 Ark. 353, 13 S. W. 1103; Hughes 
Bros. v. AZtna Ins. Co., 148 Tenn. 293, 255 S. W. 363; Jones v. A=tna Ins. Co., 
201 Ill. App. 142. But we are of the opinion that these authorities are readily dis- 
tinguishable from the case here under consideration. In any event, however, we are 
persuaded the decided weight of authority, as well as reason and common sense, 
sustain the view which we have here entertained, and we are therefore of the 
opinion that the trial court correctly ruled in granting the motion for new trial. 

The judgment will accordingly be here affirmed. 

Affirmed. 

Anderson, C. J., and Sayre and Miller, JJ., concur. 


GLOBE & RUTGERS FIRE INS. CO. v. HORNER etal. (No. 202.) 
(Supreme Court of Arkansas. Oct. 27, 1924.) 
265 Southwestern Reporter 351. 

1. INSURANCE—AWARD MADE PURSUANT TO FIRE POLICY HELD 
FINAL IN ABSENCE OF SHOWING OF FRAUD OR MISTAKE OF 
APPRAISERS. 

Award made pursuant to fire policy held final in absence of showing of fraud 
or mistake, or of misfeasance or malfeasance of he nrg 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

Appeal from Circuit Court, Phillips County; E. D. Robertson, Judge. 

Action by E. C. Horner and others against the Globe & Rutgers Fire Insur- 
ance Company. From the judgment rendered for plaintiffs, defendant appeals. 
Affirmed. ‘ 

J. A. Watkins, of Little Rock, for appellant. 

Moore, Walker & Moore and John C. Sheffield, all of Helena, for appellees. 

Humpnreys, J. Appellees instituted suit against appellant in the circuit court 
of Phillips County upon a fire insurance policy to recover one-half the damages 
occasioned by fire to a building on lot 22, block 19, in West Helena, Ark. The 
property was insured against loss by fire in two companies; the policy in question 
having been issued by appellant. For this reason suit was brought against appellant 
for only one-half of the alleged loss. The policy contained a paragraph for the 
appraisement of the loss by arbitrators in case the parties could not agree between 
themselves. It provided that each party might choose an appraiser and that the 
two chosen should select an umpire, and, if the appraisers could not agree upon 
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an umpire, either party might apply to any court of record in the county to obtain 
one. It was alleged in the complaint that the parties could not agree upon the 
amount of damage and that appellant chose J. A. Sullivan and appellee F. C. Cannon 
as appraisers; that the appraisers failed to select an umpire, whereupon appellees 
applied to and procured the appointment of B. J. Bruen as umpire by the circuit 
court of said county; that after proper notice to the parties F. C. Cannon and 
B. J. Bruen made and estimated the entire damage to the building at $3,073.10 

The cause was submitted upon the pleadings, the testimony adduced, and the 
instructions of the court, which resulted in a verdict and judgment against appellant 
for $1,506.38, including interest, from which is this appeal. 

{1] Appellant contends for a reversal of the judgment upon the ground that 
the evidence is insufficient to support the amount of the verdict. We cannot agree 
with appellant in this contention for two reasons: 

In the first place, there was an arbitration and award conformable to the pro- 
visions contained in the policy, and the award exceeded in amount the verdict and 
judgment. An award will not be set aside unless the result of fraud or mistake, 
or of the misfeasance or malfeasance of the appraisers. Niagara Fire Ins, Co. v. 
Boon, 7 Ark. 153, 88 S. W. 915. 

{2] In the next place E. C. Horner testified positively that appellees were 
damaged in the amount of the award. It is argued that his testimony was impaired 
because in his proof of loss dated January 23, 1922, he fixed the entire amount of 
damage to the building at $2,123.05. Mr. Horner explained that he based the proof 
of loss on an estimate made by H. H. Walters, and that afterwards he ascertained 
that Walters had omitted many items of damage which should have been included 
in the estimate. It is also argued that the estimates of damage to the building on 
account of fire made by E. F. Walker in the sum of $752.19 and J. B. Lyle in the 
sum of $1,510.25, a short time after the fire, are proof conclusive that the verdict 
was excessive. Mr. Horner testified that these estimates omitted many items of 
damage resulting from the fire. 

The weight of the testimony and credibility of the witnesses were questions for 
the jury and not for this court on appeal. There is evidence of a substantial nature 
in the record tending to support the verdict, so we will not disturb it. 

No error appearing, the judgment is affirmed. 


CONTINENTAL INS. CO. v. BINFORD-SUTTON DRUG CO. (No. 15512.) 
(Court of Appeals of Georgia, Division No. 1. Nov. 14, 1924.) 
125 Southeastern Reporter 384. 
(Syllabus by the Court.) 
INSURANCE—FAILURE TO KEEP BOOKS AS REQUIRED BY POLICY 

PRECLUDED RECOVERY THEREON. 

The policy of insurance sued upon in this case contained a provision that “the 
assured will keep a set of books which shall clearly and plainly present a complete 
record of business transacted, including all purchases, sales, and shipments, both 
for cash and credit, from date of inventory, as provided for in first section of this 
clause, and during the continuance of this policy. (Italics ours.) In the event of 
failure to produce such set of books and inventories for the inspection of this com- 
pany, this policy shall become null and void, and such failure shall constitute a 
perpetual bar to any recovery thereon.” It clearly appearing from the evidence that 
the assured did not keep such a set of books, the verdict in favor of the plaintiff 
was contrary to law and the evidence. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

Error from Superior Court, Wilkes County; E. T. Shurley, Judge. 


Action by the Binford-Sutton Drug Company against the Continental Insurance 
Company. Judgment for plaintiff, and defendant brings error. Reversed. 

Spalding, MacDougald & Sibley, of Atlanta, and W. A. Slaton, of Washing- 
ton, Ga., for plaintiff in error. 

Clement E. Sutton, of Washington, Ga., for defendant in error. 

Luke, J. Judgment reversed. 

Broyles, C. J., and Bloodworth, J., concur. 
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LIMSKY et al. v. SCOTTISH UNION & NAT. INS. CO. (Civ. 4658.) 
(District Court of Appeal, First District, Division 1, California. Sept. 18, 1924. 
Hearing Denied by Supreme Court Nov. 17, 1924.) 
229 Pacific Reporter 1017. 

1. INSURANCE—FORFEITURE CLAUSES MAY BE ORALLY WAIVED. 
Forfeiture clauses of insurance policy may be orally waived. 

(For other cases, see Insurance, Dec. Dig. § 383. 

2. EVIDENCE—WHERE VERBAL WAIVER OF WRITTEN CONSENT TO 
ASSIGNMENT OF FIRE POLICY WAS PRINCIPAL ISSUE, INSURER 
COULD SHOW FACTS AND CIRCUMSTANCES, WITHOUT VIOLAT- 
ING PAROL EVIDENCE RULE. 

In action on fire policy where question of verbal waiver of requirement of writ- 
ten consent to assignment was principal issue, defendant was entitled to show all 
facts and circumstances arising both before and after fire relating to sale of property 
and notice thereof, and to assignment of policy, and that attorney acting as agent 
of original owner had asked for bill for earned premium, as against contention that 
it was attempting to vitiate terms of written instrument by parol testimony. 

(For other cases, see Evidence, Dec. Dig. § 413.) 

Appeal fromm Superior Court, City and County of San Francisco; George H. 
Cabaniss, Judge. 

Action by J. H. Limsky and another against the Scottish Union & National 
Insurance Company. Judgment for plaintiffs, and defendant appeals. Reversed. 

J. F. Riley, of San Francisco, for appellant. 

Sapiro, Levy, Hatfield & Hayes, of San Francisco, for respondents. 

St. Sure, J. Action upon a fire insurance policy for $3,500, loss on building, 
merchandise, and fixtures. The case was tried before a jury, resulting in a verdict 
for plaintiffs for the full amount of the policy, with interest. Defendant appeals 
from the judgment. 

The complaint alleges that on or about the 10th day of April, 1919, James V. 
Jeffress and W. T. Wilkins, then owners of an excelsior plant in Oakland, sold the 
same to plaintiffs, and also assigned to plaintiffs the insurance policy upon which 
this suit was brought; that immediately thereafter Mr. Wilkins, at the request of 
plaintiffs, notified Mrs. Stromberg, the agent of defendant, insurance company, of 
the sale and assignment, and that the policy had been lost; that thereupon the agent 
verbally consented to the sale and assignment of the property and policy, and verbally 
waived the provision in the policy that it should be void if assigned before a loss, 
unless otherwise provided by agreement indorsed thereon or added thereto; that 
plaintiffs, relying upon the knowledge of such notice, consent, and waiver, did not 
obtain or attempt to obtain other insurance upon the property in the place of that 
issued by defendant; that on April 16th the property was totally destroyed by fire; 
that plaintiffs thereafter gave defendant written notice of the fire and the destruc- 
tion of the property, and that defendant on April 18th denied and disclaimed lia- 
bility, and refused to pay the loss. Defendant denied the allegations as to consent 
and waiver, and set up the following defenses: Assignment of the policy before 
loss without consent of company; that the loss occurred while the interest in, title 
to, and possession of the subject of the insurance was changed, without agreement 
of the company to such transfer; that the plaintiffs at the time of the fire were 
not the sole and unconditional owners of the property alleged to have been destroyed ; 
false and fraudulent swearing by plaintiffs. 

[1] It is admitted that the policy was assigned before the loss, and that no agree- 
ment providing therefor was indorsed upon or added to it. It is sought to avoid 
the effect of this by claiming an oral waiver of the condition of the policy. It is 
well settled in California that forfeiture clauses of an insurance policy may be 
orally waived. Bank of Anderson v. Home Ins. Co., 14 Cal. App. 208, 213, 111 
P. 507; Mackintosh v. Agricultural Fire Ins. Co., 150 Cal. 440, 447, 89 P. 102, 
119 Am. St. Rep. 234; McCullough v. Home Ins. Co., 155 Cal. 659, 664, 102 P. 814, 
18 Ann. Cas. 862; Faris v. American National Assurance Co., 44 Cal. App. 48, 
56, 185 P. 1035; Farnum v. Phoenix Ins. Co., 83 Cal. 246, 261, 23 P. 869, 17 Am. 
St. Rep. 233; Raulet v. Northwestern, etc., Ins. Co., 157 Cal. 213, 233, 107 P. 
292; Knarston v. Manhattan Ins. Co., 140 Cal. 5/7, 63, 73. P., 740. In the instant 


case it is conceded that the insurance agent had authority to waive the policy 
provisions. 
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The following statement of facts is mainly taken from the brief of respondents... 
James V. Jeffress and W. T. Wilkins were the owners of an excelsior plant in 
Oakland, and they secured from the defendant a fire insurance policy covering this 
property. The policy was issued by John F. Stromberg & Co., the Oakland agent 
of the Scottish Union & National Insurance Company, and credit was extended for 
the payment of the premium, amounting to $231. 

On the 10th of April, 1919, the property in question was sold for $6,000 by 
Jeffress and Wilkins to J. H. Limsky and L. Abrams, the plaintiffs in this action, 
and at the same time the policy upon which this suit was brought was assigned to 
the plaintiffs. The bill of sale transferring the property was executed by Wilkins 
in the office of Clinton Dodge, an attorney in Oakland. Mr. Jeffress, who was con- 
fined to his bed, had previously signed it. 

After the execution of the document Abrams requested Wilkins to call at the 
office of John F. Stromberg & Co. to give notice of the sale of the property, — 
to arrange for the transferring of the insurance policy. The policy had been i 
Jeffress’ custody, and, because of his serious illness (he died three rae later), it 
could not be found. 

Mr. Wilkins left the meeting and went directly to the office of John F. Strom- 
berg & Co., where he found Mrs. Stromberg in charge. There is a sharp conflict 
between the testimony of Wilkins and that of Mrs. Stromberg as to the ensuing 
conversation between them. Wilkins’ story is best told by the record: 

“Q. What conversation did you have with her at that time? A. I asked if Mr. 
Stromberg was in, and she said, ‘No,’ that he was out of town for a few days. I 
had never met the lady, but she said, ‘I am Mrs. Stromberg. Is there anything you 
want attended to?’ And I told her that Mr. Jeffress and I had sold our excelsior 
plant and Mr. Stromberg was carrying the insurance papers and it would haye to 
be changed, and Mrs. Stromberg said, ‘Being that Mr. Stromberg is out of town,’ 
she was there conducting the business and she would attend to it and see if it was 
all right. Then I said to Mrs. Stromberg, knowing that there was something due 
on the policy, I said to Mrs. Stromberg, ‘I wish you would figure out and tell me 
how much we owe on that policy.’ And she figured it out and gave me—wrote it 
down on a card for me and gave me the card. 

“Q. Did you tell Mrs. Stromberg to whom you and Mr. Jeffress had sold the 
property? A. Yes, sir. 

“Q. What did you say? A. How is that? 

“Q. What did you say to her? A. I told her that we had sold the excelsior plant 
to Mr. Abrams and Mr. Limsky at San Francisco. 

_ “Q. What did she say? A. Well, I don’t know that she said anything at that 
time. 

“Q. She never said that it would be all right? 

“Mr. Riley: Now, pardon—now wait. I ask counsel not ‘to make suggestions 
and testify for the witness. He knows better than that. It is not right to put the 
words in his mouth. 

“The Court (to Mr. Hayes): You may suggest it, without making it quite so 
leading. 


“Mr. Hayes: Q. What did Mrs. Stromberg say throughout the entire con- 
versation? 


“The Witness: I don’t get that right. 


“Q. What did Mrs. Stromberg say, after you had told her you had sold this 
property to Mr. Limsky and Mr. Abrams, and that the policy would have to be trans- 
ferred? A. She said she would speak to Mr. Stromberg when he came in, and that 
it would be all right.” 

In addition to the direct evidence of Wilkins above quoted, defendant placed in 
evidence an affidavit of Wilkins. There is a dispute as to the og ng for which 
the affidavit was used. Defendant contends that it was used only for the purpose 
of impeachment, and plaintiffs say that the record shows that the affidavit was offered 
and received in evidence by stipulation, and was therefore in evidence for all pur- 
poses. Without passing upon the point, suffice it to say that Wilkins stated in his 
affidavit that he called upon Mrs. Stromberg and notified her of the sale of the 
property and the transfer of the insurance policy covering same; “that he told Mrs. 
Stromberg that J. V. Jeffress, his partner, is sick in bed, and ‘the policy has been 
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mislaid; that Mrs. Stromberg told him ‘it was all right, the policy will be 
transferred.’ ” 

When called to the witness stand by defendant, Mrs. Stromberg denied the state- 
ments made by Mr. Wilkins; that she told him that her husband, Mr. Stromberg, 
was out of town; that Mr. Wilkins had told her the property was sold or anything 
about the sale of the property. Mrs. Stromberg further testified that when Mr. 
Wilkins came into her office he introduced himself and’ said he was a partner of 
Mr. Jeffress, and “he wanted to know the earned premium of this policy.” “I cal- 
culated it on a slip of paper,” said the witness, “and he asked me to write it down 
on a card for him, which I did, and he asked me the number, the amount, and what 
it covered. I put this down on a card also, and that was all.” A written memorandum 
made at the time by the witness showed that the date of Mr. Wilkins’ call was 
April 9, 1919; that she calculated the earned premium from April 9, 1918, to April 
9, 1919, and that it amounted to $70.224. 

On April 16, 1919, the property was completely ee by fire. Immediately 
after the fire the defendant disclaimed any interest in the policy and stated that it 
was inoperative because of the transfer to the plaintiffs, and that it recognized no 
liability thereunder. The record further shows that Wilkins and Jeffress called 
upon Mr. Stromberg and asked for an extension of time of payment of the insur- 
ance premium. Mr. Wilkins heard Mr. Jeffress make the remark that he would like 
to have the premium run until the property was sold, and then that the earned 
premium would be paid. Mr. Stromberg informed Jeffress that “he would carry 
the policy with the understanding that if the plant was sold that the policy would 
be terminated and the earned premium paid.” Mr. Dodge had for some time prior 
to the sale acted as the attorney for Wilkins and Jeffress; thereafter he represented 
the interest of Wilkins, and also the estate of his late partner; it was one of Dodge’s 
duties, under the instructions of Wilkins and ‘Jeffress, to pay all bills approved by 
Wilkins, Mr. Jeffress being sick in bed. 

Wilkins and Jeffress had been cue sale of the excelsior plant for 
some time, because of the serious illness of the latter. Mr. Dodge represented all 
parties in the transfer of the property from Wilkins, and Jeffress to Limsky and 
Abrams. Mr. Stromberg did not learn of the transfer of the property until April 
16th, when he was informed of a change of ownership by Mr. Dodge. Mr. Dodge 
was expected to pay the premiums of all insurance policies. Mr. Stromberg called 
upon Mr. Dodge in connection with the insurance on April 15th; and had a conver- 
sation with him about it. Subsequently, and on the same day, Stromberg addressed 
a letter to Mr. Dodge with regard to the insurance. 

Defendant makes eight specifications of error upon rulings of the trial court in 
the admission or exclusion of evidence. We will proceed to a consideration of those 
assignments relating to the exclusion of evidence, because we think they go to the 
vitals of the controversy, the crux of which is to be found in the issue of oral waiver. 
Repeatedly counsel for the defendant sought to get before the jury the circumstances 
under which the policy was issued. To all questions asked attempting to elicit such 
information objections were sustained. We quote from the record: 

Mr. Stromberg on the witness stand: 

“Q. Did you have a conversation with Mr. Jeffress with regard to this insur- 
ance or with regard to the property on which this insurance was had after the issu- 
ance of the policy in suit? A. Yes, sir. * * * 

“Q. State what that conversation was, will you, if you can?” (To which an 
objection was sustained.) 

“Mr. Riley: Q. Did you have any conversation with Mr. Jeffress with regard 
to the property covered by the policy in the month of March, 1919, in regard to 
what his condition was—I will make it a little more of a leading question. Did 
he at any time prior to April 9, 1919, say anything to you with regard to who would 
attend to his business?” 

Counsel explained to the court that it was his purpose to show that Mr. Dodge 
was hens agent for Wilkins and Jeffress in insurance matters. An objection was 
sustained. 

“Mr. Riley: Very well. Did you call on Mr. Dodge at any time in connec- 
tion with this insurance? A. Yes, sir. 

“Q. When? A. April 5, 1919. 
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“Q. Will you state what conversation you had with him at that time with regard 
to this insurance? 

“Mr. Levy: We object to that on the ground that it is incompetent, irrelevant, 
and immaterial, and not binding upon the plaintiff. 

“The Court: Objection sustained. 

“Mr. Riley: We offer at this time, if the court please, to show that Dodge 
acted as the agent and representative of Wilkins, and also as representative of the 
other partner, and did at that time request Mr. Stromberg to send him a bill for 
the earned premium on this policy of insurance. 

“Q. Did you thereafter send any communication to Mr. Dodge with regard to 
the insurance in this matter? A. Yes, sir. 

“Mr. Riley: We call for the production of the letter.” 

The letter was produced and offered in evidence. It was marked as an exhibit 
in the case, but the trial court sustained an objection excluding it from evidence. 
The letter is as follows: 

“Letterhead of Scottish Union & National Insurance Company. 
“Oakland, Cal., April 15, 1919. 

“Mr. Clinton G. Dodge, Attorney at Law, Union Savings Bank Bldg., Oakland, 
California—Dear Sir: Re Claim against James V. Jeffress and W. T. Wilkins. I 
called on you this morning regarding an earned premium due on policy No. 4893867 
to date which policy was issued to James V. Jeffress & W. T. Wilkins on December 
19, 1918, for the sum of $3,500 at a premium of $231, and on which no payment 
has been made. The earned premium to date amounts to $75.05 as per inclosed bill. 
Trusting you will give this matter your kind attention, and thanking you in advance, 
I remain, very truly yours, John F. Stromberg.” ~ 

The importance of all of this evidence is manifest when it is remembered that 
the letter was sent to Mr. Dodge on April 15th, the day before the fire; that the 
policy had been originally issued and delivered to Wilkins and Jeffress, the premium 
unpaid; that the question of earned premium figures prominently in the testimony ; 
that, when Wilkins and Jeffress asked for an extension of time of payment of the 
premium, Stromberg told Jeffress that his company would continue to carry the 
policy with the understanding that if the plant was sold the policy would be termi- 
nated and the earned premium paid; that it was a part of attorney Dodge’s duties 
as the representative of Wilkins and Jeffress to pay the premium on insurance 
policies, and that defendant offered to show that attorney Dodge, acting as agent 
for Wilkins and Jeffress, had asked of Stromberg a bill for the earned premium. 

At the outset, when defendant sought to introduce evidence which we think, 
under the issues, was relevant and material, the objection was made that it was “an 
attempt to vitiate the terms of a written instrument by parol testimony.” Thus was 
the trial court led into error. The issue before the court and jury was (quoting 
the language of the complaint) : 

“That at the time of said assignment of said property and policy to plaintiffs, 
said Wilkins, at the request of plaintiffs, informed and notified said Edith Stromberg, 
acting in her capacity as agent of defendant as aforesaid, that he and said Jeffress 
had sold said property and had sold and assigned said policy to J. H. Limsky and 
L. Abrams, the plaintiffs herein; and that said policy was lost. Said Edith Strom- 
berg then and there, acting in her said capacity as agent of defendant, and on behalf 
of said defendant, verbally consented to said sale and assignment of said property 
and policy, and verbally waived the provision in said policy that said policy should 
be void if assigned before a loss, unless otherwise provided by agreement indorsed 
thereon or added thereto.” 

[2] The question of a verbal waiver was the principal issue, and the whole 
case was tried upon that theory. No attempt was made to change any of the pro- 
visions of the policy, other than with reference to its assignment. The question 
whether or not there was a verbal waiver could in no wise affect the validity of the 
policy or its terms. Consequently defendant was entitled to show all of the facts 
and circumstances, arising both before and after the fire, relating to the alleged sale 
and notice thereof, and to the assignment of the policy. If authority is needed to 
sustain this view, it will be found in Steil v. Sun Ins. Office, 171 Cal. 795, 155 P. 72, 
cited by defendant. We are of the opinion that the trial court’s rulings in the premises 
constitute prejudicial error. We deem it unnecessary to pass upon other points. 

The judgment is reversed. 

We concur: Tyler, P. J.; Knight, J. 
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FARMERS’ INS. ASS’N. OF HAMILTON COUNTY v. MALES. 
(No. 11776.) 
(Appellate Court of Indiana, Division No. 2. Nov. 19, 1924.) 
145 Northeastern Reporter 446. 
1. INSURANCE—COMPANY MAY WAIVE RIGHT TO DECLARE FOR- 
FEITURE BY CONDUCT OR WORDS. 
Insurer’s right to declare forfeiture for non-payment for premiums or assess- 
ments may be waived by conduct or words. 
(For other cases, see Insurance, Dec. Dig. § 372.) 
2. INSURANCE—PROVISION HELD SELF-EXECUTING. 
Provision, voiding fire insurance policy, if assessments are not paid on or before 
certain date, is self-executing. 
(For other cases, see Insurance, Dec. Dig. § 310[2].) 


3. See ONLY BY AGENT POSSESSING COMPETENT 
AUT 


Waiver of policy condition can only be made by agent possessing competent 
authority. 
(For other cases, see Insurance, Dec. Dig. § 375[1].) 


4. INSURANCE—BANK HELD SPECIAL AGENT FOR INSURER WITH- 

OUT AUTHORITY TO REINSTATE LAPSED POLICY. 

Bank, designated by insurer as proper institution to which policyholders could, if 
they desired, pay assessments, held special agent, without authority to revive or 
reinstate a lapsed policy by accepting payment of delinquent assessments after loss, 
especially where it had no knowledge of delinquency. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


5. INSURANCE—PAYMENT OF OVERDUE ASSESSMENT TO AGENT 
BANK KNOWING OF FIRE, BUT NOT DELINQUENCY OF PAY- 
MENT, HELD NOT TO REINSTATE POLICY. 

Payment of overdue assessment, next morning after fire, without required penalty, 
to bank acting as special agent to receive assessments, located in same building as 
insurer, bank knowing of fire, but not that payment was delinquent, held to amount 
to constructive fraud, and not to revive policy, though done within period allowed 
in policy for reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

Appeal from Circuit Court, Boone County; Frank E. Hutchinson, Judge. 

Action by William Males against the Farmers’ Insurance Association of Hamil- 
ton County. Judgment for plaintiff, and defendant appeals. Reversed, with directions. 

Roberts & Roberts, of Noblesville, Roy W. Adney, of Lebanon, and Thos. E. 
Kane, of Noblesville, for appellant. 

Gentry, Cloe & Campbell and Christian & Waltz, all of Noblesville, and John 
Hornaday, of Lebanon, for appellee. 

McMaunan, J. Complaint by appellee on a contract of insurance. From a judg- 
ment in favor of appellee, appellant appeals, and contends that the decision of the 
court is not sustained by sufficient evidence, and is contrary to law. 

The facts as shown by the evidence are in stibstance as follows: The Farmers’ 
Insurance Association of Hamilton County, hereinafter called the association, is a 
corporation organized under the laws of this state. Its object is to furnish its mem- 
bers fire insurance. It has no capital and no capital stock. It is a purely mutual 
institution, and for several years has been engaged in insuring, on the assessment 
plan, farm property of its members against loss by fire. In February, 1918, appellee 
applied to appellant for, and received from it, a policy insuring a certain farm- 
house, barn, and personal property then owned by him. By the terms of this policy 
appellee agreed to pay all assessments on account of losses incurred within 30 days 
after notice. The policy also provided that a failure on the part of the insured 
to pay an assessment within such period rendered the policy null and void, and the 
association was not liable for any loss or damage which the insured might sustain 
while delinquent in the payment of an assessment. A delinquent member could have 
his insurance reinstated by paying the delinquent assessment plus a 10 per cent. 
penalty thereon. The house so owned by appellee and described in the policy of 
insurange sued on was destroyed by fire, December 14, 1919; appellee then being 
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delinquent about 6 weeks in the payment of an assessment on account of a loss there- 
tofore incurred by appellant. : 

Appellee had also been the owner of another set of farm buildings which had 
also been insured by appellant by another contract on insurance. The property 
covered by this last-named policy had, prior to October 1, 1919, been sold by appellee, 
and although appellant had been notified of such sale, had failed to note such sale 
on its books, or to cancel such policy. On October 1, 1919, appellant notified appellee 
that an assessment in sum $10.10 had been made on account of the policy sued on, 
and that an assessment of $7.10 had been made on the other policy. This notice 
stated that appellee, by presenting the notice, could pay any bank in Hamilton County, 
and the notice would be receipted, or that the notice with the amount due could be 
mailed to appellant, when the same would be marked paid and returned. It also con- 
tained a statement that a failure to pay within 30 days rendered the policy null and 
void, afid called attention to the provision in the policy to that effect. The policy on 
the property sold should have been canceled, and the note that there was an assess- 
ment of $7.10 on account of such policy was inadvertently sent. 

Appellee having failed to pay either of said assessments within the 30-day period, 
a second and like notice, to which the 10 per cent. penalty was added to each assess- 
ment, was mailed to appellee, and received by him about December 12, 1919. On the 
morning after the fire appellee paid the amount of the assessment on both policies, 
not including the penalties, to the First National Bank at Noblesville, without present- 
ing either of the notices he had received, and without informing the bank that he 
was delinquent in the payment of such assessments. The bank, with knowledge of 
the fire, but not knowing appellee was delinquent in the payment of the premium, 
received the money, $17.20, deposited it to the credit of appellant, and sent a state- 
ment to appellant showing the total amount that had been paid to the bank by policy- 
holders, without indicating by whom such payments were made, or the amount paid 
by any one of them. The amount so reported did not agree with the amount shown 
by appellant’s books to have been paid, and on examination being made by appellant 
about a week after the fire it discovered for the first time that appellee had paid the 
assessment on both policies less the penalties, to the bank after the fire. As soon 
as appellant learned appellee had paid the assessments to the bank, it refused to 
accept the money from the bank, and denied liability on the policy because of ap- 
pellee’s failure to pay according to and within the time named in the policy. The 
amount so paid by appellee still remains in the possession of the bank, and has never 
been repaid or tendered to appellee by any one. 

Appellee sustained a substantial loss, which is to be regretted, but it was not 
caused by appellant, and under the terms of the policy appellant cannot be held liable 
for the loss, unless the payment of the money to the bank, and its retention by the 
bank after the refusal of appellant to accept it from the bank, estopes appellant 
from denying liability. 

[1-3] It is the established law that the right of an insurance company to declare 
a forfeiture of a policy for the non-payment of premiums, or assessments, may be 
waived, and that the waiver may be manifested by conduct as well as by words. 
The rule is so well settled that the only question which is open to controversy in the 
instant case is whether appellant waived the right to declare the policy null and void 
by an acceptance of the assessment after the loss has occurred. Phenix Ins. Co. v. 
Tomlinson, 125 Ind. 84, 25 N. E. 126, 9 L. R. A. 317, 21 Am. St. Rep. 203. The 
provision that the policy should be void if the assessment was not paid on or before 
a certain day was self-executing. Gifford v. Benefit Association, 105 Me. 18, 72 A. 
680, 17 Ann. Cas. 1173; Iowa L. Ins. Co. v. Lewis, 187 U. S. 335, 23 S. Ct. 126, 47 
L. Ed. 209. It is settled that a waiver of a condition of a policy can only be made 
by an agent possessing competent authority. Willcuts v. Northwestern, etc., Ins. 
Co., 81 Ind. 300. 

[4, 5] The bank was at most a special agent with authority to receive assessments 
from policyholders in the ordinary and usual course of business. The payment to 
the bank by appellee of the delinquent assessment, after the fire, without knowledge 
on the part of the bank that the policy was not then in force, by reason of the 
failure of appellee to pay within the 30-day period, would not have the effect of 
reviving or reinstating the policy of insurance in the absence of subsequent ratifica- 
tion by appellant. Appellee, when he paid the money to the bank, was bound, by the 
terms of the policy, to know that it was void, and not in force at the time of the 
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fire, by reason of his failure to pay the assessment at the proper time. His motive 
in failing to inform the bank that the assessment was then delinquent, and that the 
policy was, for that reason, no longer in force, is to say the least questionable, and, 
as it appears to us, is sufficient to show constructive fraud on his part. 

Appellee offers no excuse for his failure to pay within the 30-day period. It 
seemingly required a fire in order to impress upon his mind the necessity of paying 
the assessment required to keep. his policy alive. He also fails to explain his haste 
and eagerness to pay the assessment the morning after the fire, without informing the 
bank that he was delinquent, and that the policy was not in force at the time of the 
fire, because of his failure to pay within the time fixed by the policy: Appellee 
instead of going to the office of appellant, which was in the same building as the 
bank, chose to pay to the bank without disclosing the fact of his delinquency. We 
are at liberty, however, to draw our own conclusion why he was so eager to pay 
the bank immediately after the fire. He led the bank to believe he was paying the 
amount of the assessment, and that there was no penalty attached thereto by rea- 
son of his delinquency. The bank had no knowledge that it was accepting the pay- 
ment of a delinquent assessment. The bank is not shown to have had the power or 
authority to accept the payment of the delinquent assessment after the fire, and thus 
revive a policy which appellee knew was void and of no effect at the time of the 
fire. The $7.10 which appellee paid to the bank was, as we must presume, paid on 
the policy covering the property which appellee theretofore had sold. The notice 
received by appellee clearly informed him of that fact. The first notice informed 
him of the exact amount due on the policy sued on, and that $7.10 was due on 
account of the other policy. The second notice contained the same information, and 
in addition thereto, stated that there was a penalty of 10 per cent. of the amount of 
the assessment on each policy, which according to the terms of the policy would 
have to be paid in order to reinstate or revive the lapsed policies. In Marshall 
Farmers’, etc., Co. v. Liggett, 16 Ind. App. 598, 45 N. E. 1062, a director of the com- 
pany who was acting as a collector for the company, with knowledge of the loss 
which occurred during delinquency, collected two delinquent assessments, and sub- 
sequently paid them to the treasurer of the company. The insurance company in 
that case retained the money so paid on the theory that the policyholder was under 
obligation to pay the assessments, but contested the claim upon the ground that the 
loss took place at a time when the policyholder was delinquent. 

In the instant case the bank was not an officer of the insurance company. It 
was not a regular or authorized collector appointed for the purpose of collecting 
assessments. It had simply been designated as a proper institution to which policy- 
holders could, if they desired, pay their assessments. It had no power or authority 
to make, change, or enter into contracts on behalf of appellant. It had no authority 
to revive or reinstate a lapsed policy by accepting the payment of delinquent assess- 
ments, after a loss, and certainly its acceptance of the money from appellee, without 
any knowledge that the assessment was delinquent, is not sufficient to revive the policy, 
in view of appellant’s repudiation of its acts and refusal to accept the money so paid 
tu the bank. If appellee had accepted and retained the assessment so paid by appellee, 
a very different question would be presented; but under the facts in the instant case 
there can be no recovery. 

[6] A waiver is the voluntary relinquishment of some known right, benefit, or 
advantage, and which, except for such waiver, the party otherwise would have en- 
joyed. Knowledge of the existence of the right, benefit, or advantage on the part 
of the party claimed to have made the waiver is an essential prerequisite to the relin- 
quishment. One cannot waive that which he does not know. 

The Supreme Court of the United States, in discussing the doctrine of waiver, in 
Globe Mutual L. Ins. Co. v. Wolff, 95 U. S. 326, 24 L. Ed. 387, said: 

“The doctrine of waiver, as asserted against insurance companies to avoid the 
strict enforcement of conditions contained in their policies, is only another name for 
the doctrine of estoppel. It can only be invoked where the conduct of the companies 
has been such as to induce action in reliance upon it, and where it would operate 
as a fraud upon the assured if they were afterwards allowed to disavow their con- 
duct and enforce the conditions. To a just application of this doctrine it is essential 
that the company sought to be estopped from denying the waiver claimed should be 
apprised of all the facts, of those which create the forfeiture, and of those which 
will necessarily influence its judgment in consenting to waive it. The holder of the 
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policy cannot be permitted to conceal from the company an important fact, like that 
of the insured being in extremis, and then to claim a waiver of the forfeiture 
created by the act_which brought the insured to that condition. To permit such con- 
cealment, and yet to give to the action of the company the same effect as though no 
concealment were made, would tend to sanction a fraud on the part of the policy- 
holder, instead of protecting him against the commission of one by the company.” 

The judgment is reversed, with direction to sustain the motion for a new trial 
and further proceedings consistent with this opinion. 


McINTOSH v. HOME MUT. INS. ASS’N OF IOWA. (No. 36175.) 
(Supreme Court of Iowa. Nov. 19, 1924.) 
200 Northwestern Reporter 64. 

1. INSURANCE—INSTRUCTION AUTHORIZING RECOVERY OF DIF- 
FERENCE IN VALUE OF PROPERTY BEFORE AND AFTER FIRE, 
NOT TO EXCEED COST OF RESTORATION, HELD NOT ERRON- 
EOUS. 

Where insurer’s by-laws limited its liability for loss of building by fire to cost 
of restoration, instruction that measure of recovery was difference in value between 
property immediately before and immediately after fire, but in no event to exceed 
cost of restoration, making proper allowance for deterioration, held not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669 [12].) 

3. INSURANCE—VERDICT IN ACTION ON FIRE POLICY HELD NOT 
EXCESSIVE. 

In action on fire policy for liability limited to cost of restoration, verdict, which 
exceeded cost of restoration and damages to household goods by $116, held not exces- 
sive, where evidence tended to show that restoration was incomplete in some respects 
and where interest which might have been charged was not included. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from District Court, Delaware County ; George W. Wood, Judge. 

Action to recover on a policy of fire insurance. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 

Ray A. Emmert and Stipp, Perry, Bannister & Starzinger; all of Des Moines, 
and Yoran & Yoran, of Manchester, for appellant. 

A. M. Cloud, of Manchester, and Trewin, Simmons & Trewin, of Cedar Rapids, 
for appellee. 

Stevens, J. This is an action on a policy of fire insurance to recover the losses 
resulting from the partial destruction of the residence of appellee in Manchester, 
Iowa, and for damages to household goods. The building was restored substantially 
to its former condition at-an alleged cost to appellee of $2,433.34. The jury in answer 
to special interrogatories found the damages to the building to have been $2,550 and 
to the household goods $300. The verdict of the jury was for the aggregate of 
these two sums. 

[1] I. Evidence of competent witnesses was introduced over the objections of 
appellant to prove the value of the building immediately before and immediately 
after the fire and also of the cost of restoration. The by-laws of appellant limit its 
liability to what it would cost to repair or replace the damaged property with mate- 
rial of like and quality. The court instrtuicted the jury that the measure of recovery, 
if any, would be the difference in the value of the residence immediately before and 
immediately after the fire, but in no event to exceed the cost of restoration, making 
proper allowance for deterioration. 

It is urged by appellant that it was prejudicial error for the court to submit any 
other rule for determining the amount of appellee’s recovery than the fair and rea- 
sonable cost of restoring the building to its former condition with material of like 
kind and quality. In this connection our attention is called to Limburg v. German 
Fire Insurance Co., 90 Iowa, 709, 57 N. W. 626, 23 L. R. A. 99, 48 Am. St. Rep. 468. 
The evidence in that case showed that the building could be repaired at an expense 
of from $200 to $250, and we held that this was the limit of plaintiff’s recovery. 
As we have in our previous decisions pointed out, the by-laws do not attempt to pre- 
scribe or fix a rule of evidence, but only to limit the liability of the insurer as to 
amount. The exception preserved below was to paragraph 2 of the court’s charge; 
but, even conceding that this instruction was somewhat lacking in fullness, succeeding 
instructions cured any prejudice that might have resulted from any defect therein 
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and clearly and unequivocally limited recovery to the cost of restoring the building 
with material of like kind and quality, making due allowance for deterioration. The 
instructions are in harmony —e the prior decisions of this court. Farmers’ Mer- 
cantile Co. v. Ins..Co., 161 Iowa, 5, 141 N. W. 447; Turner v. Hartford Ins. Co., 185 
Iowa, 1363, 172 N. W. 166. It is unnecessary to repeat what was said in these cases. 
We find no prejudicial error in the instructions. 

[2] II. Several instructions embodying the theory of appellant as to the measure 
of damages were requested and refused by the court. As we have already indicated, 
the substances of the requested instructions was included in the court’s charge to 
the jury. The court did not, therefore, err in refusing to give the requested in- 
structions. 

[3] III. The amount allowed by the jury exceeded the aggregate expense in- 
curred of restoring the building, plus the damages to the household goods by approxi- 
mately $116. It is contended by appellant that the verdict of the jury was grossly 
excessive and that no proper allowance was made for deterioration. The estimate 
of the various witnesses as to what it would cost to restore the building to its former 
condition varied greatly. The actual cost, as shown by the testimony of appellee, 
was as stated above. Just how the jury arrived at its conclusion as to the damage 
to the building in addition to the cost of restoration is not entirely clear. The evi- 
dence tended to show that while the building was improved in many particulars its 
restoration was somewhat incomplete. Portions of the plastering, which was loosened 
by water, were not removed, and other damages were not wholly repaired. This may 
account for the extra allowance; that is, the jury may have found from the evidence 
that the total probable cost of a complete restoration of the building to its former 
condition would be $2,550. The question as to the cost of restoration, deterioration, 
and other material matters was for the jury, and we discover no ground for dis- 
turbing its finding. The date on which the verdict was returned does not appear in 
the abstract, but exceptions to the instructions were filed April 3, 1923, and a motion 
for new trial on the following day. Interest should have been allowed at 6 per 
cent. from June 1, 1922. No interest was allowed by the jury, so that on the basis 
of the actual cost of restoring the building, the verdict was somewhat less than it 
would have been if interest for more than one year at the rate of 6 per cent. had 
been added by the jury. The verdict has support in the evidence and will not be 
disturbed. 

Appellee also appealed from the refusal of the court to compute interest on the 
verdict, the form of which was as follows: 

“We, the jury, find for the plaintiff and assess the amount of his recovery at 
$2,850. Plus interest at 6 per cent.” 

The damages awarded by the jury were clearly sufficient, fully covering the loss 
sustained. We shall not pass upon the correctness of the court’s ruling of which 
complaint is made on the cross-appeal. The judgment is affirmed on both appeals. 

Affirmed. 

Arthur, C. J., and Evans and Vermilion, JJ., concur. 


WEATHERHOLT v. NATIONAL LIBERTY INS. CO. 
(Court of Appeals of Kentucky. Oct. 10, 1924.) 
265 Southwestern Reporter 311 

1. INSURANCE—AGENT CANNOT INSURE HIS OWN PROPERTY AS 
AGENT, BUT ACTS FOR BOTH. : 
Insurance agent cannot act as agent for company in procuring and writing fire 

insurance on his own property, and in such case he acts both for himself and com- 

pany, whether application is made directly or indirectly. 

(For other cases, see Insurance, Dec. Dig. § 81.) 

3. INSURANCE—INSURANCE COMPANY NOT ESTOPPED TO DENY 
AUTHORITY OF AGENT TO PREPARE POLICY ON HIS OWN 
PROPERTY. 

Insurance company was not estopped to deny right of agent to prepare policy 
of insurance in his own favor upon his own property, by reason of its having previ- 
ously acquiesced in policies so prepared; having right to reject any such contracts 
up to time of acceptance. 

(For other cases, see Insurance, Dec. Dig. § 77.) 

Appeal from Circuit Court, Breckenridge County. 
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Action by Marion Weatherholt against the National Liberty Insurance Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

Clude Mercer, of Hardinsburg, for appellant. 

Bruce, Bullitt & Gordon, of Louisville, and Moorman & Wall, of Hardinsburg, 
for appellee. 

Sampson, C. J. Appellant Weatherholt was the local agent for appellee, 
National Liberty Insurance Company, in Breckenridge County, writing fire insurance 
and collecting premiums. He owned, at different times during the period of his 
agency, several parcels of improved real property, which he insured against fire in 
the appellee company by writing a policy to himself and paying the premium. 

On Monday, August 28, 1922, he prepared a policy in his favor for $3,000 on his 
residence. The policy was dated August 27th, which was Sunday. He testified that 
he mailed his daily report on the same day he wrote the policy, August 28th, to the 
Kentucky Actuarial Bureau, at Loutsville, but it was not received by the bureau, 
according to its stamp, until August 30th. The bureau forwarded the policy to the 
Chicago office of the insurance company, and it was received there on September Ist, 
and that was the first notice the company had that such policy had been written. 
On August 29th, the day following the issual of the policy, a fire occurred which 
destroyed the insured property, and this action was instituted by appellant Weather- 
holt against the insurance company to recover on the policy. As soon as it received 
notice of the loss by fire it denied liability. The notice of loss came to the office 
of the insurance company before the policy arrived. No agent of the company had 
seen or acted upon or accepted the policy until the fire occurred. These facts were 
all admitted, but appellant Weatherholt insists that the appellee insurance company 
is estopped to deny the validity of the policy by a long course of dealing established 
between the company and himself, whereby it allowed him to insure his own property 
against fire by writing policies in his own favor in appellee company, and appellee 
company accepting the said policies when forwarded to the office, together with 
premiums and reports thereon; and it cannot now, after the happening of the fire, 
assume a position inconsistent with its former acts and conduct to the prejudice 
of appellant, who has acted in reliance upon such conduct and representation. He 
relies upon the following cases as supporting his contention. Louisville Sewerage 
Com’rs v. Gates, 159 Ky. 391, 167 S. W. 417; I. C. Ry. Co. v. Doss, 137 Ky. 659, 
126 S. W. 349; York v. East Jellico Coal Co., 76 S. W. 532, 25 Ky. Law Rep. 927; 
Givens v. Providence Coal Co., 60 S. W. 304, 22 Ky. Law Rep. 1217. 

In argument, counsel for appellant asked: “Will this court permit the appellee 
herein thus to play with the vital financial well-being of the appellant, Marion 
Weatherholt, by permitting it, for years, to profit at his expense, in permitting him to 
write policies of insurance on his own property, and, too, being the beneficiary of 
the loss clause in a number of policies, without protest, and then as quickly as a 
loss occurs permit it to deny liability and escape paying his losses?” 

[1, 2] Appellee company insists that it is not liable upon a policy issued by its 
agent covering his own property, unless and until it accepts the rick. Section 600, 
Joyce on Insurance (2d Ed.); Zimmermann v. Dwelling House Insurance Co., 110 
Mich. 399, 68 N. W. 215, 33 L. R. A. 698; Arispe Mercantile Co. v. Capitol Ins. 
Co. of Des Moines, 133 Iowa, 272, 110 N. W. 593; 9 L. R. A. (N. S.) 1084, 12 
Ann. Cas. 93; Bentley v. Columbia Ins. Co., 17 N. Y. 421; London & Lancashire 
Fire Ins. Co. v. Turnbull & Co., 86 Ky. 230, 5 S. W. 542, 9 Ky. Law Rep. 544. The 
general rule on the subject is that an insurance agent cannot act for the company 
in procuring and writing fire insurance on his own property, for in such case he 
acts both for himself and the company, whether application is made directly or in- 
directly. He is both insurer and insured. 

“As between the agent and the company,” says 22 Cyc. 1435, “the acts of the 
agent will not be binding, where they are in his own interest and contrary to the 
interest of the company in which he has attempted to act.” Supporting this text 
is cited the case of Spare v. Home Mutual Insurance Co. (C. C.) 19 Fed. 14, hold- 
ing, according to well recognized principles of agency, that an agent cannot act 
for himself, as insured, and for the company, as insurer, at the same time, and a 
policy issued by an agent for the company on his own property is invalid. This 
certainly is the rule in every case, until the policy contract has been received and 
accepted by the company in one form or another. A just public policy forbids one to 
enter into a contract with himself as agent for another, without the acquiescence or 
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ratification of the principal. One of the most splendid, as well as beautiful, statements 
of the principle involved is found in the opinion of Spare v. Home Mutual Insurance 
Co., supra, where the court observed: 

“The law has too much regard for the infirmity of human nature to allow a 
person to be subject to the temptation of acting as an agent in a matter in which 
he has an interest adverse to his principal. The law, dealing with the average 
integrity and disinterestedness, wisely assumes that no man can faithfully serve two 
masters, whose interests are in conflict.” 

In the case at bar, the facts were submitted to the court without the intervention 
of a jury, and the following separation of findings of fact and law were made: 

“The court finds as a fact that Marion Weatherholt, plaintiff, was the agent of 
the defendant company, and that as such he mstred his own property for which 
this recovery is sought, and that the loss occurred before the company had accepted 
or approved the policy or application by any other agent.” 

Finding of law: 

“The court finds the law of Kentucky to be that insurance so written as under 
the facts of this case is not binding until approved by the company by some other 
authorized agent.” 

A splendid statement of the principle relied upon by appellee company is contained 
in Joyce on Insurance, p. 1514, where it is said: 

“Tf one acts by an agent, whether insured or insurer, he is entitled to the exclu- 
sive services of the agent in the transaction, and to the full benefit of the agent’s 
judgment and ability in making terms with the other party, and, if the same person 
assumes to act for both parties to a bargain, he takes upon himself duties which are 
incompatible, and a contract made by him in such double capacity may be avoided 
by either party, unless made by the express authority of the principal, or subsequently 
ratified by him, with full knowledge of the facts, and the principal, not having 
authorized or ratified the acts of such agent, may repudiate the transaction, with- 
out regard to any question of actual fraud or of benefit or detriment accruing to him 
from such acts.” 

[3] We do not put much store in appellant’s contention that the company was 
estopped to deny his right to prepare a policy of insurance in his own favor upon 
his own property in the company, because he has before done so in a few instances, 
at widely separate times. In those cases the company accepted the policies and 
acquiesced in the conduct of the agent in writing the policies. It had, however, a 
right to reject any of those contracts up to the time it accepted them. We think it 
a sound principle of public policy that no contract made by an agent with his prin- 
cipal, where the agent is vitally affected without the principal’s consent and 
acquiesence, should become binding and effectual as against the principal, until the 
principal or some other agent. disinterested in the matter, and having authority to act 
for the principal in the premises, accepts or acquiesces in the contract made by the 
original agent. Nor do we think that an agent by writing one or more such con- 
tracts, in which the principal later concurs, should be able to plead such acts as 
an estoppel against the principal, in any subsequent case where the agent made 
the contract between himself and the principal without the principal’s knowledge or 
acquiescence. It opens the door for easy accomplishment of fraud. We therefore 
conclude that upon principle, as well as authority, the facts pleaded by appellant 
were not sufficient in law to estop the insurance company from relying upon the 
general rule of law that it is not liable upon a policy of insurance issued by an agent, 
covering his own property, until the company accepts the risk. As the trial court 
reached this conclusion, the judgment is affirmed 

Judgment affirmed. 


HENDRIX v. NATIONAL UNION FIRE INS. CO. OF PENNSYLVANIA er AL. 
(Court of Appeals of Kentucky. Oct. 28, 1924.) 
Southwestern Reporter 795. 
INSURANCE—TRANSFER OF PROPERTY TO MORTGAGEE RENDERED 
FIRE POLICY VOID; RETENTION OF PREMIUM HELD NOT TO 
ESTOP INSURER. 


Where holder of purchase- -money lien had fire es issued in name of pur- 
tC) 


chaser, containing loss payable clause in his favor as lien-holder, and later purchaser 
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transferred property to him, there was violation of provision against change in title 
or interest of insured, and he could not recover for loss then occurring; and insurer’s 
retention of premiums and not estop it. 

(For other cases, see Insurance, Dec. Dig. §§ 328[2], 392[1].) 

Appeal from Circuit Court, Fleming County. 

Action by M. T. Hendrix against the National Union Fire Insurance Company 
- Pennsylvania and another. Judgment for defendants, and plaintiff appeals. 
Affirmed. 

C. W. Goodpaster, of Owingsville, and John P. McCartney, of Flemingsburg, for 
appellant. 

F. M. Drake, of Louisville, B. S. Grannis, of Flemingsburg, and Bruce, Bullitt 
& Gordon, of Louisville, for appellees. 

Sampson, C. J. The trial court sustained a general demurrer to the petition of 
appellant, Hendrix, to recover on a policy of fire insurance, and, when he declined 
to further plead, dismissed his cause, and it is from that judgment that he appeals. 
Appellant Hendrix had a purchase-money lien on an improved farm in Bath County 
in 1921, when the policy, which is the subject of this suit, was issued by appellee 
company to William Ishmeal, covering the residence and protecting him against fire. 

The policy contained a “loss payable clause” to appellant Hendrix as a lien- 
holder. Some months after the issual of the fire insurance policy to Ishmeal, he 
sold and conveyed the farm, including the house covered by the insurance, to 
appellant Hendrix, thus divesting himself of all title in and to the property insured. 
Shortly after the conveyance, and while appellant Hendrix was the owner of the 
property covered by the insurance, a fire occurred, destroying the residence covered 
by the policy. Ishmeal declined to make claim under the policy for the loss, or to 
make proof thereof; whereupon appellant Hendrix prepared and forwarded proof of 
loss to the company. With the facts all before it; the company declined to pay the 
policy, whereupon this action was instituted in the lower court to recover on the 
contract, with the result above recited. Among other things, the policy provides: 

“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void * * * if any change other than by the death of an 
insured take place in the interest, title, or possession of the subject of insurance 
(except change of occupants without mcrease of hazard) whether by legal process or 
judgment or by voluntary act of the insured, or otherwise.” 

It is the contention of appellee insurance company that the policy was void for 
the sale of the property of Ishmeal, the insured, to Hendrix, the mortgagee. It 
further insists that the policy contract was a personal one, and that the policy in this 
case was a contract with Ishmeal, the owner, and not with Hendrix, the mortgagee. 
Ishmeal was the insured. On the other hand, appellant Hendrix insists that he had an 
insurable interest in the property at the time the policy was written, and that the 
insurance company through its agents and representatives, knew of his lien on the 
property, and that it issued the policy with this knowledge. He further urges his 
recovery on the policy, on the ground that he took out the policy himself in the 
name of Ishmeal, but for his own protection, paying the premiums from his own 
funds, and that these facts were known to appellee company at the time they issued 
the policy. In addition to the foregoing, appellant says that after the fire appellee 
company retained the entire premium paid by him, after a knowledge of all the 
facts surrounding the issual of the policy, and for these reasons it is now estopped 
to deny its liability upon the policy. 

Both appellant and appellee cite and rely upon the case of McKinney v. Western 
Ins. Co., reported in 97 Ky. 474, 30 S. W. 1004, 17 Ky. Law Rep. 325, holding that, 
where a policy of fire insurance provided it should be void if any change should 
take place “in the interest, title, or possession” of the property, “whether by legal 
process or judgment, or by voluntary act of the insured or otherwise,” a sale of 
the property under a judgment enforcing a mortgage lien, and a conveyance to the 
mortgagee, who became the purchaser, constituited such a change 1m title as rendered 
the policy void, although the mortgage was made with the consent of the company, 
and an indorsement was made by the comfany upon the policy that the loss, if any, 
was payable to the mortgagee, “as his interest may appear.” The facts in the Mc- 
Kinney Case are very similar to those before us. McKinney held a mortgage against 
the lands of Parrish on which the insured property stood. The policy was in the 
name of Parrish. He was the insured, but the policy contained a clause reading: 
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“Loss, if any, payable to J. F. McKinney, as his interest may appear.” McKinney 
enforced his mortgage against the land, caused it to be sold, and bought it in, taking 
title to himself. After title vested in McKinney, a fire occurred, destroying the 
insured property. In the case before us Ishmeal owned the land and appellant Hen- 
drix held a purchase-money lien against it. The policy was issued in the name of 
Ishmeal, with a clause reading: “Loss, if any, payable to M. T. Hendrix, as his 
interests may appear.” Thereafter Ishmeal sold and conveyed the land-to appellant 
Hendrix, divesting himself of title, as was Parrish by judgment of the court in the 
McKinney Case. In both cases the insured was wholly divested of title in the prop- 
erty. The clause in the policy, “This entire policy, unless otherwise provided by 
agreement indorsed thereon or added thereto, shall be void * * * if ‘any change 
(other than by death of the insured) take place in the subject of insurance (except 
change of occupants without increase of hazard), whether by legal process or by 
judgment, or by voluntary act of the insured, or otherwise,” was in each policy. 
Both policies also contained a provision that the policy should be void, “if, with the 
consent of the insured, foreclosure proceedings be conmmenced, or notice given of 
sale of any property covered by this policy, by virtue of any mortgage or trust 
deed,” etc. In the McKinney Case we said: 

“Such stipulations and provisions as these, being matters not of mere form, 
but of substance, and entering so clearly into the contract between the parties, the 
courts uniformly uphold them. And the stipulation before quoted in this policy, 
providing that, if the assured, Parrish, should in any way or manner voluntarily part 
with the title to this property, or if same should be taken from him by judicial pro- 
cess, or by judgment of a court, before loss by fire, then the liability of the company 
should cease, is valid and binding on the parties to this contract. 

“It is furthermore held by the courts quite generally, and we think correctly, 
that the property must remain the property of the insured; that whether there be a 
mortgage on it at the time the policy is issued, and a clause then inserted in the policy 
that in case of loss the msurance is to be paid to the mortgagee, or whether a mort- 
gage be placed upon the property after the insurance is effected (with the consent 
of the insurance company), and an indorsement is then made by the company on the 
policy (as in this case), “That loss, if any, is payable to the mortgagee,’ it is one and 
the same thing, the property remains the property of the original owner, and that 
there is no insurance by the mortgagee of his interest in it. Nor does the indorse- 
ment as made in this case transfer or assign the policy to the mortgagee, but the 
legal effect of the indorsement, ‘loss, if any, payable to the mortgagee,’ is only a 
contingent stipulation to so pay, or a contingent application by the company, with 
consent of the insured, that the money in case of loss shall be so paid. And this 
interest of the mortgagee is further limited by the words, ‘as his interest shall appear,’ 
meaning, of course, his interest as mortgagee, not as owner. He must possess such 
an interest when the indorsement is made to make it a valid contract. And he must 
possess such an interest when the loss occurs, to entitle him, by the plainest principles 
of his contract and of the law, to recover. 

“And this right of recovery is also limited and made to depend further on the 
continuance and validity of this mortgage as between the insurance ocmpany and the 
insured (the owner) at the time of the loss. And the courts hold that this mort- 
gagee must take notice of, and is bound by the stipulations contained in the policy 
between the company and the owner; and that any act done or any change in the title 
made by the owner, whether voluntary or by judgment of a court, whereby the title 
to the property passes to another, destroys this right of the mortgagee to recover 
under this stipulation to pay to him in case of loss.” 

We reaffirmed the ruling in the McKinney Case in the more recent case of 
Robinson’s Executors v. North British & Mercantile Insurance Co., reported in 
53 S. W. 660, 21 Ky. Law Rep. 982, holding that a policyholder forfeits his rights 
under the contract by change of title, contrary to the conditions of the contract. To 
the same effect is the case of Cottingham v. Fireman’s Fund Insurance Co., 90 Ky. 
439, 14 S. W. 417, 12 Ky. Law Rep. 409, 9 L. R. A. 627. The text in 26 C. J. p. 239, 
Says: 

“Where a policy issued to a mortgagor contains a ‘loss payable’ clause n favor of 
the mortgagee, a foreclosure of the mortgage by the mortgagee violates a stipula- 
tion against change of title by legal process or decree.” 

The same text, on page 288, says: 
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“If, therefore, insured had parted with his insurable interest, his policy neces- 
sarily died with the transfer, and the contract, being in its nature personal with 
insured, did not pass with the subject-matter into the hands of the transferree with- 
out a new agreement with insurer. * * * The word ‘interest’ means a proprietary or 
insurable interest, and the condition is not violated, so long as insured continued to be 
the sole owner and possessor of the property. But a transfer of any interest, legal 
or equitable, will avoid a policy containing a condition against change of interest.” 

And again, on page 231 of the same text, it is said: 

“The object of conditions against change in title or interest is to provide against 
changes which might furnish a motive to destroy the property or diminish the interest 
and watchfulness of insured in protecting it against fire, and dealings with the property 
which are not calculated to produce such an effect will not avoid the policy.” 

See, also, 19 Cyc. p. 742, and —— R. C. L. p. —. 

From what has been said, it is manifest that a provision in a policy, to the effect 
that the same shall become void if there occurs any change in title or interest of 
the insured, is enforceable, not only in courts of Kentucky, but throughout the 
country generally. 

Let us now examine the petition. Appellant averred that on October 25, 1921, 
he caused a policy of fire insurance to issue to William Ishmeal, defendant, on Ish- 
meal’s property located in Bath County; “the plaintiff herein holding a lien debt on 
same as herein set out, and in said policy was a lien payable clause for the benefit 
of plaintiff herein. Said policy so issued was on the property of William Ishmeal, 
defendant herein, located in Bath County, Ky., with loss payable clause as stated; 
* * * that the said William Ishmeal at the time of the issual of said policy was the 
owner of said real estate on which said property was located, in Bath County, Ky., 
and was indebted to the plaintiff, M. T. Hendrix, in the amount of about $10,000, 
secured by lien on the property of said Wm. Ishmeal; that said policy was issued 
at the instance of M. T. Hendrix, the holder of the lien debt on said property, and said 
M. T. Hendrix paid to said company therefor the sum of $42.50, the premium thereon, 
which amount was accepted and received by the company, all of which facts were 
known to the company at the time of the issual of said policy. * * * Plaintiff says that 
said property, subsequent to the taking of said insurance on same, was conveyed by 
deed to this plaintiff, M. T. Hendrix, by William Ishmeal, the defendant herein, 
and at the time of the fire the said M. T. Hendrix was the owner of the said prop- 
erty; that the company retained the entire premium on the insurance for the entire 
period of one year, notwithstanding its knowledge of the fire and its own investiga- 
tion immediately following same in March, 1922, and the further fact that the com- 
pany was well aware of all circumstances surrounding the issual of the policy, includ- 
ing the fact that appellant had the debt secured by the lien against the insured prop- 
erty”; that Ishmeal refused to make claim under the policy and that the appellant 
prepared and forwarded proofs of loss. 

“Plaintiff says that William Ishmeal, the owner of the property at the time the 
policy was taken out, having refused to make proof of loss, 1s made party defendant 
hereto.” 

It is not strange that the general demurrer was sustained to the petition, in 
view of the authorities above cited, for the pleading states every fact necessary to 
bring it within the rule laid down in the McKinney Case and the texts above cited. 
The change of ownership of the property, that is, the change of interest or title from 
Ishmeal to Hendrix, is definitely averred, showing a complete violation of the 
provisions of the policy against alienation. 

The facts averred concerning the retention of the premiums after the fire do not 
amount to an estoppel. The company was entitled to retain the premiums. The 
trial court pursued the only course open to it in sustaining the demurrer to the petition, 
for which reason the judgment must be and is affirmed. 

Judgment affirmed. 
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SIMON et a. v. PATRONS’ ae INS. CO. OF MICHIGAN. 
o. 53. 
eS Court of Michigan. Oct. 6, 1924.) 
: 199 Northwestern Reporter 81 0. 
CORPORATIONS—OBJECTION ON GROUND OF MISNOMER IN SUM- 

MONS HELD TAKEN TOO LATE. 

Service of summons, directed to “Patrons’ Mutual Insurance Company,” on officer 
of “Patrons’ Mutual Fire Insurance Company of Michigan,” in action on policy 
of such company, held not jurisdictional detect available to such company after 
rendition of judgment against it, in absence of motion to dismiss cause for misnomer, 
under Judicature Act 1915, c. 14, §4 

(For other cases, see Corporations, Dec. Dig. § 505.) 

Jud Appeal from Circuit Court, Muskegon County, in Chancery; John Vanderwerp, 
udge. 

Action by Louis Simon and another against the Patrons’ Mutual Fire Insurance 
Company of Michigan. Decree for plaintiffs, and defendant appeals. Affirmed. 

Argued before Clark, C. J., and McDonald, Bird, Sharpe, Moore, Steere, Fel- 
lows, and Wiest, JJ. 

Kinnane & Leibrand, of Bay City, for appellant. 

Lovelace & Broek, of Muskegon, for appellees. 

Moore, J. October 31, 1923, a decree was filed in this cause, which, omitting 
the formal part, reads as follows: 

“(1) That prior to the 26th day of October, A. D. 1920, the said plaintiffs were 
the owners of lots 2 and 3 of block A of O. F. and W. P. Conklin’s addition to the 
village of Ravenna, that upon said lots were situated a barn, toolhouse, and henhouse. 

“(2) That on said 26th day of October, A. D. 1920, the said plaintiffs made 
application to the said defendant for insurance upon said property, that said property 
was on that day inspected and examined by one J. D. Pickett, who was then and there 
the duly authorized agent of said defendant, and that said Pickett placed a valua- 
tion upon said buildings and their contents of $2,050, and fixed the amount of insur- 
ance to be carried upon them at the sum of $1,200. 

“(3) That on said 26th day of October, 1920, the said defendant issued to the 
plaintiffs their contract of insurance against fire upon the said property, which 
certificate was numbered C1232, and in and by which contract the said defendant 
insured the said property in the sum of $800, and the contents in the sum of $400. 

“(4) That on the 24th day of August, 1922, the said buildings were struck by 
lightning and took fire, and said buildings and their contents were wholly destroyed 
and consumed by fire, and by reason thereof the said defendant became liable to 
the said plaintiffs for the value of the property so destroyed in the amount men- 
tioned and set forth in the said contract of insurance. 

“(5) That the said defendant adjusted said loss and tendered to said plaintiffs in 
settlement thereof the sum of $116.87, which sum said plaintiffs refused to take, 
and appealed under the terms of said contract for an arbitration of their loss. 

“(6) That an arbitration meeting was held at the city of Grand Rapids, Mich., 
on the 16th day of December, 1922; that all the members of said board of arbitration 
were picked by said defendant, and that the plaintiff had no choice nor voice as to 
who should constitute said board, but that all of them were officers or members 
of said defendant. 

“(7) That upon said hearing said defendant falsely and fraudulently claimed 
that because said property was situated in the village of Ravenna, that where there 
was at that time no demand for property of a like character, that plaintiffs had 
suffered practically no loss. 

“(8) That on the 10th day of February, 1923, said defendant advised said plain- 
tiffs that said arbitration board had determined the loss of said plaintiffs to be the 
sum of $142.50, and tendered said amount to said plaintiffs, which said plaintiffs 
declined to receive; that said arbitration award was traudulent and illegal, and of no 
binding force upon said plaintiffs. 

“(9) The court further finds that the value of the property so destroyed by fire 
was in excess of the sum named in said contract of insurance, and that said property 
was totally destroyed by fire, and that said plaintiffs have suffered a total loss. 

“It is therefore ordered, adjudged, and decreed, and this court by virtue of the 
authority therein vested doth order, adjudge, and decree that said arbitration and said 
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arbitration award be and the same are hereby sét aside and altogether held for naught. 

“Tt is further ordered, adjudged, and decreed that the said plaintiffs do recover 
of and from the said defendant the sum of $1,200 as and for the principal sum of 
said loss, together with interest thereon in the sum ot $60, making in all a sum of 
$1,260, together with their costs in their suit in that behalf expended to be taxed, and 
that these plaintiffs have execution therefor.” 

Later a motion was made which was overruled by an order made January 5, 
1924, the material parts of which read as follows: 

“In this cause, the said defendant, having appeared specially, and moved the court 
for an order, striking all papers from the files since the filing of the bill of com- 
plaint. Said motion was brought on for argument, and the court having heard the 
arguments of counsel, and mature deliberation being thereon had, finds: 

“First. That the bill of complaint in this cause was filed on the 14th day of 
March, 1923, and a summons issued on the same day. That said summons was directed 
to the Patrons’ Mutual Insurance Company, a Michigan corporation, instead of to the 
Patrons’ Mutual Fire Insurance Company of Michigan. 

“Second. That said summons was duly and personally served upon the defend- 
ant in this case on the 17th day of March, 1923. 

“Third. That although such personal service was made upon the said defendant, 
it took no steps in said cause. It did not appear, answer, nor move to dismiss because 
of said misnomer. 

“Ts is therefore ordered and adjudged that said motion be, and it is hereby denied 
with costs to the plaintiffs to be taxed. 

The case is brought into this court by appeal. 

The substance of the appellant’s claim is that neither the defendant nor any of 
its officers or agents have ever been served with process, and it is claimed this is a 
jurisdictional defect, and that the decree is unauthorized. 

In addition to what is said by the trial judge in his order which we have quoted, 
it should be stated that the summons was served personally upon Ellsworth A. Holden, 
secretary and treasurer of the defendant company. 

The defendant, instead of calling the attention of the court to the irregularity 
of the summons by a motion to dismiss, or notice attached to the plea, waited until 
after a hearing in open court had been held and a decree entered before it took any 
action in the case. 

It is stated by very respectable authority: 

“That the misnomer of a corporation in a pleading can be taken advantage of 
only by plea in abatement, and when not thus objected to it will be deemed to have 
been waived. It cannot be pleaded in bar nor made the ground of a motion in arrest 
of judgment, or for a nonsuit. And a corporation cannot object to a misnomer for 
the first time after judgment or on appeal.” Fletcher on Corp., volumne 2, para- 
graph 743. 

Prior to 1915 the Michigan statute read: 


“In suits or proceedings by or against any corporation, a mistake in the naming of 
such corporation shall be pleaded in abatement; and if not so pleaded, shall be deemed 
to have been waived.” C. |. 1871, § 6549; C. L. 1897, § 10473. 


The Judicature Act of 1915 (Pub. Acts 1915 [No. 314]) abolished pleas in 
abatement, and enacted in lieu thereof, section 4, c. 14, which reads as follows: 


“Demurrers, pleas in abatement, and pleas to the jurisdiction, are abolished. All 
questions heretofore raised by such plea or demurrer, shall hereafter be raised by 
motion to dismiss, or in the answer or notice attached to the plea; and in case such 
questions are raised by answer, or by notice attached to the plea, the same may be 
brought up for determination by the court, in advance of the trial of said cause, 
upon four days’ notice by either party. The plaintiff shall at any time, either before 
or after the hearing of the questions so raised, be entitled to amend his pleadings, 
so as to meet the objections raised thereto, upon such terms as the court may deem 
proper.” 

The paper served upon the officer of the company was of such a character as 
to advise it that the plaintiff had sued the corporation. 

No one knew the correct name of the defendant better than the person upon 
whom service was made. It was the duty of the defendant to call the attention of 
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the court early to the misnomer, if it deemed it important, when an amendment could 
easily be made, and not subject the plaintiff to the expense of a hearing. 
The decree is affirmed, with costs to the appellee. 


CAMPBELL ert at. v. GREAT LAKES INS. CO. OF CHICAGO, ILL. 
(No. 79.) 3 
(Supreme Court of Michigan. Oct. 30, 1924.) 
220 Northwestern Reporter 457. 

1. INSURANCE—EXAGGERATION OF VALUE AS MERE OPINION DOES 
NOT AVOID FIRE POLICY. 

Exaggeration of value as mere opinion, mere misstatement based on erroneous 
estimate of value, honest mistake, innocent over-valuation lack essential element of 
fraud and do not operate to avoid fire policy. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

2. INSURANCE—WHETHER OVERVALUATION OF PROPERTY CON- 
STITUTED FRAUD HELD FOR JURY. 

Where sworn proofs of loss were for $31,458.30, and jury found amount of loss 
to be $18,000, whether owners were guilty of fraud, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 6€8[14].) 

4. INSURANCE—VERDICT FOR INSURED AS AGAINST ISSUE OF 
FRAUDULENT PROOFS HELD NOT AGAINST GREAT WEIGHT OF 
EVIDENCE. 

Verdict for insured in fire policy as against claim of fraudulent overvaluation 
in proofs of loss, held not against great weight of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Error to Circuit Court, Wayne County; A. F. Marschner, Judge. 

Action by Archibald R. Campbell and another against the Great Lakes Insurance 
Company of Chicago, Ill. Judgment for plaintiffs, and defendant brings error. 
Affirmed. 

Argued before McDonald, Bird, Sharpe, Moore, Steere, Fellows, and Wiest, JJ. 

Henry C. Walters, of Detroit (Arthur P. Hicks and Arthur O. Carmichael, 
both of Detroit, of counsel), for appellant. 

Friedman, Meyers & Keys, of Detroit, for appellees. 

Fettows, J. Defendant insurer’s risk was $7,500 of a total of $22,500 fire insur- 
ance issued to Wilbur, Fay, Schmidt, and Reynolds, trading as Charles C. Schmidt 
Auction Company, and covering a stock of furniture in Detroit. After loss Wilbur, 
Schmidt, and Reynolds assigned to Campbell, and he and Fay sued defendant on the 
policy. To review a judgment for plaintiffs, defendant brings error. 

1, The policy provided: 

“This entire policy shall be void, if the insured has concealed or misrepresented 
any material fact or cireumstance concerning this insurance, or the subject thereof ; 
or, in case of any fraud or false swearing by the insured touching any matter relat- 
ing to this insurance, or the subject thereof, whether before or after a loss.” 

It is urged that the disparity between the amount of loss and damage claimed in 
the sworn proofs of loss, $31,458.30, and the amount of loss found by the jury, 
$18,000, is so great as to establish that the assured were guilty of fraud and false 
swearing as a matter of law, and that therefore the trial judge erred in denying the 
motion for a new trial. It is said in Brunswick, etce., Co. v. Assurance Co., 142 
Mich. 29, 105 N. W. 76: 

“In 1 Clement on Fire Insurance, p. 276, rule 3, the rule is stated as follows: 
‘Fraud or false swearing implies something more than mistake of fact or honest mis- 
statements on part of assured. They may consist in knowingly and intentionally 
stating upon oath what is not true, or a statement of a fact as true which the party 
does not know to be true, and which he has no reasonable ground of. believing to 
be true.’”’ 

And in 5 Joyce on Insurance, § 3781: 

“It is not only necessary to prove that the swearing was false, but that it must 
also be proved that it was done willfully, knowingly, and with intent to defraud, for 
fraud cannot be established from the mere fact that the loss was less than was 
claimed in the preliminary proofs furnished, though such discrepancy may be evidence 
to aid in proving fraud in cinnection with the other facts necessary to be shown.” 

[1, 2] An exaggeration of the value as a mere opinion, a mere misstatement based 
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upon an erroneous estimate of value, an honest mistake, an innocent overvaluation 
lack the essential element of fraud and do not operate to avoid the policy. Farmers’ 
Mut. F. Ins. Co. v. Gargett, 42 Mich. 289, 3 N. W. 954; Barrett v. Conn. Fire Ins. 
Co., 195 Mich. 209, 161 N. W. 916; Knop v. Nat. Fire Ins. Co., 107 Mich. 323, 65 
N. W. 228; Walker v. Western Underwriters’ Ass’n, 142 Mich. 162, 105 N. W. 597; 
Simon Cloak & Suit Co. v. Aétna Ins. Co. (N. Y. City Ct.) 141 N. Y, S. 553; 
Nugent v. Ins. Co., 106 App. Div. 308, 94 N. Y. S. 605. The trial judge instructed 
the jury. in effect, that if the assured were found to have violated the quoted provi- 
sion of the policy there could be no recovery. The verdict negatives the existence of 
actual fraud unless it can be held that the jury disregarded the instruction. The trial 
judge in denying said motion did not decide the question in the abstract, but with 
reference to the evidence. Is there room on this record for the jury to find that the 
assured had made merely erroneous estimates or had stated mistakenly overvaluation? 
We think there is. The bookkeeping seems to have been rather prinmtive. The prac- 
tice of assured was to have one, seemingly more learned than they, make an occasional 
write-up of the books from check stubs, slips, invoices, etc. The evidence indicates 
that a considerable number of invoices had been lost. Goods had been received in 
lots without regular invoices. Much of the statement of loss was made from mem- 
ory alone. On the third and fourth floors of the building the fire was severe, and 
a large part of the goods was destroyed beyond identification. For this mere estimates 
were made. Indeed, the statement of loss might be found to be largely estimate. 
Assured’s attempts to list goods from memory and to estimate items of loss, when 
subjected to cross-exatnination, revealed differences and inconsistencies. But the 
jury might find, and it seems did find, on this record that there was no fraud or 
false swearing, avoiding the policy. The court did not err in denying the motion. 
Interesting and instructive cases on this question, collected by counsel, are cited in the 
margin. 

[3] 2. We quote from the charge: 

“In order to defeat a recovery upon this policy, the defendant must by a prepon- 
derance of the evidence establish that the insured committed a gross, willful, and 
ae fraud, and deliberately committed the crime of perjury with relation 
thereto.” 

This is said to be erroneous. The language is taken almost verbatim from Jacobs 
v. Queen Ins. Co. of America, 195 Mich. 18, 161 N. W. 936, where such instruction 
was held not to be erroneous, and it was there said, and might as well be said here: 

“The defense was not based on any constructive fraud, but actual, intentional, 
willful, and criminal fraud. This court held in Brunswick-Balke-Collender Co. v. 
Assurance Co., 142 Mich. 29 (105 N. W. 76), that the defense of fraud or false 
swearing must be based upon actual fraud and requires proof of fraudulent intent, 
and the authorities are there cited.” 

We are not persuaded that the Jacobs Case in this respect should be overruled, 
and therefore we hold again that the instruction does not constitute reversible error, 
although it is not commended as a model. See Tiefenthal v. Citizens’ Mut. Fire Ins. 
Co., 53 Mich. 306, 19 N. W. 9. If the instruction had required that defendant prove 
the misconduct which it had charged by some other or greater burden than by the 
preponderance of the evidence, such as “beyond a reasonable doubt,” “to your entire 
satisfaction,” or “by overwhelming evidence,” then the following cases cited by de- 
fendant might be in point. Knop v. Nat. Fire Ins. Co., 107 Mich. 323, 65 N. W. 


_ 1 Dogge v. Northwestern Natl. Ins. Co., 49 Wis. 501, 5 N. W. 889; Commercial Ins. Co. v. 
Friedlander, 156 Ill. 595, 41 N. E. 183; Gross Co. v. Westchester Fire Ins. Co., 88 Misc. Rep. 
$27, 151 N. Y. S. 945; Franklin Ins. Co. v. Culver, 6 Ind. 137; Dunn v. Springfield Fire & Marine 
Ins. Co., 109 La. 520, 33 So. 585; Unger v. People’s Fire Ins. Co., 4 Daly (N. Y.) 96; Gerhauser 
v. Ins. €o., 7 Nev. 174; “olf v. ue Fire Ins. Co., 43 Barb (N. Y.) 400, affirmed 41 N. Y. 
620; Clark v. Pheonix Ins. Co., 36 Cal. 168; Obersteller v. Commercial Assurance Co., 96 Cal. 
645, 31 P. 587; Williams v. Phoenix Fire Ins. Co., 61 Me. 67; Moore v. Protection Ins. Co., 
29 Me. 97, 48 Am. Dec. 514; Sternfield v. Park Fire Ins. Co., 50 Hun. 262, 2 N. Y. S. 766; 
Hiller Co. v, Ins. Co., 125 La. 938, 52 So. 104, 32 L. R. A. (N. S.) 453; Goldstein v. St. Paul 
Fire & Marine Ins. Co., 124 Iowa, 143, 99 N. W. 606; Hodge v. Franklin Ins. Co., 111 Minn. 
321, 126 N. W. 1098; Spring Garden Ins. Co. v. Amusement, etc., Co., 178 F. 519, 102 C. C. A. 
29; Conn. Fire Ins. Co. v. Union Mercantile Co., 161 Ky. 718, 171 S. W. 407; Hirschman v. 
Fireman’s Fund Ins. Co. (N. Y. City Ct.) 123 N. Y. S. 781; Helbing v. Svea Ins. Co., 54 Cal. 
156, 35 Am. Rep. 72; Beck v. Germania Ins. Co., 23 La. Ann. 510; Rasmusson v. North Coast 
Fire Ins. Co., 83 Wash. 569; 145 P. 610, L. R. A. 1915C, 1179; Fidelity Phenix Fire Ins. Co. v. 
Sadau (Tex. Civ. App.) 178 S. W. 559; Western Assurance Co. v. Ray, 105 Ky. 523, 49 S. W. 
326; Fire Ass’n of ila. v. Allesina, 48 Or. 316; 89 P. 960; Wall v. Howard Ins. Co., 51 Me. 
32; Pottle v. Ins. Co., 108 Me. 401, 81 A. 481, 
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228; Morley v. Ins. Co., 85 Mich. 210, 48 N. W. 502; Farmers’ Mut. Fire Ins. Co. v. 
Gargett, 42 Mich. 289, 3 N. W. 954; Buck v. Sherman, 2 Doug 176; Watkins v. 
Wallace, 19 Mich. 57; Elliott v. Van Buren, 33 Mich. 49, 20 Am. Rep. 668; Peoples 
v. Evening News, 51 Mich. 12, 16 N. W. 185, 691; Monaghan v. Ins. Co., 53 Mich. 
238, 18 N. W. 797; Sweeney v. Devens, 72 Mich 301, 40 N. W. 454; Barrett v. Conn. 
Fire Ins. Co., 195 Mich. 209, 161 N. W. 916. But the instruction in question required 
properly but a preponderance of the evidence. 

[4] 3. The trial judge was right also in declining to hold the verdict to be against 
the great weight of the evidence. 

Other assignments relate to claimed errors in admitting and rejecting evidence. 
They have been examined, and on the record before us do not call for discussion. 
No reversible error is found. 

Judgment affirmed. 


STATES IMPORT & ae ae v. HARTFORD FIRE 


(Supreme Court, Appellate Division, Second Department. October 17, 1924.) 
206 New York Supplement 323 

2. INSURANCE—UNDER FIRE POLICY, INSURING PROFITS ON MER- 
CHANDISE, HELD PROFITS WERE TO BE DETERMINED ON BASIS 
OF MARKET PRICES AT TIME OF FIRE. 

Provision of fire policy, insuring against loss of profits on merchandise, limiting 
profits insured to those receivable by sale in ordinary course of business on date of 
fire, held to mean that profits were to be measured by market prices at time of fire, 
and it was error to admit evidence as to prices long subsequent to fire when prices 
had greatly risen. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

4. INSURANCE—FIRE POLICY, INSURING PROFITS ON MERCHANDISE, 
INSURED GROSS PROFITS WITHOUT DEDUCTING EXPENSES. 
Fire policy, insuring profits on finished merchandise as distinguished from profits 

of business, held to insure “gross profits,” and expenses of conducting business should 

not be deducted. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

Kelly, P. J., dissenting in part. 

Appeal from Supreme Court, Kings County. 

Action by States Import & Export Corporation against the Hartford Fire In- 
surance Company. From a judgment for plaintiff, and from an order denying de- 
fendant’s motion for a new trial, defendant appeals; and from an order denying 
plaintiff’s motion that verdict of the jury be corrected by adding interest, and from 
that portion of the judgment which denied interest, plaintiff appeals. Judgment and 
order denying new trial reversed on the law, and new trial granted. Order denying 
plaintiff’s motion affirmed. 

Argued before Kelly, P. J., and Rich, Jaycox, Young, and Kapper, JJ. 

Frank S. Gannon, Jr., of New York City (Mark G. Holstein, of New York City, 
and Mark Jacobs, of Syracuse, on the brief), for plaintiff. 

Dickinson W. Richards, of New York City (Joseph W. Zeller, of New York City, 
on the brief), for defendant. 

Jaycox, J. The plaintiff declared upon a policy of insurance issued by the 
defendant to the plaintiff, insuring it to an amount not exceeding $80,000, from June 
21, 1921, at noon, to June 21, 1922, at noon, against all direct loss and damage by 
fire on profits on finished merchandise, sold or unsold, while contained in buildings 
situate at Nos. 157-159 Atlantic avenue, borough of Brooklyn, City of New York. 
The manner in which the profits on said merchandise should be ascertained is pro- 
vided for in a rider attached to said policy. I quote therefrom such provisions as 
are applicable: 

“If during the term of this policy such merchandise, or any portion thereof, shall 
be destroyed or damaged by fire, this company shall be liable for its pro rata share 
of any loss of profits * * * (to be ascertained as stated below) on such merchandise 
which may result from such fire, which loss shall not exceed the percentage of 
damage shown by the final outcome of the adjustment of the loss on merchandise 
by companies insuring same, including result of any salvage handling operations 
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whether completed before or after such adjustment; or, if there be no insurance on 
said merchandise, then by such ascertainment and estimate by the parties hereto 
as is provided for in the printed portion of this policy. 

“Loss of profits * * * shall not exceed the percentage of loss on merchandise as 
finally adjusted nor the percentage or percentages of profits * * * that would have 
been receivable by the insured on the date of the fire from the sale of the damaged 
merchandise in the ordinary course of the insured’s business. 

“Where the word ‘property’ is used in this policy or clauses attached hereto, it 
is understood to mean * * * profits on the merchandise described.” 

The plaintiff further alleged that on the 22d day of July, 1921, while it was 
engaged in carrying on its business at the address given above, a fire occurred, 
whereby a large quantity of finished merchandise owned by the plaintiff and con- 
tained in said premises was in part destroyed and part damaged; that the stock 
of finished merchandise at the time of the fire was insured in various insurance 
companies, and that the final outcome of the adjustment by the companies insuring 
the same was the fixation of the value of said stock at $173,147.92; that the value 
of the merchandise destroyed or damaged by said fire was the sum of $95,000; that 
the percentage of loss was indicated by the ratio between the last two amounts; that 
but for the said fire the plaintiff would have received large profits on the merchan- 
dise destroyed, and the profits receivable by the plaintiff on the date of the fire 
from the sale of the damaged merchandise in the ordinary course of the plaintiff's 
business would have amounted to the sum of $20,729. The complaint then contains 
the usual formal allegations as to compliance with the conditions of the policy, and 
alleges an error in the proofs of loss by which the loss was stated to be $19,853.10, 
and demands judgment for the sum of $20,729. 

The answer of the defendant admits the issuance of the policy, the fire, the 
adjustment of the loss thereunder, and denies the allegations as to profits. 

The plaintiff proved by its vice-president that he, his brother, and a Mr. Godfried 
are the only persons interested in the corporation; that prior to the organization 
of the corporation they were engaged in the same business which the corporation 
took over. They had conducted such business as a partnership since 1888. In their 
business they bought clippings of cloth from the cutting trade and also from dealers. 
These clippings were from ladies’ and men’s wear. They were assembled, separated 
into classes, and then sold to textile concerns which rewove them into cloth. The 
plaintiff was organized about January, 1921. At the time of the organization the 
partnership sold to the corporation approximately $140,000 worth of different classes 
of woolen clippings at certain specified prices. From that time until the time of 
the fire the plaintiff purchased about $110,000 worth of additional clippings. During 
this time they sold about $50,000 worth of clippings. At the time of the fire they 
had on hand about $200,000 worth of clippings. The witness was then permitted 
to testify to a conversation he had with the instirance broker through whom the 
insurance was placed. He testified to what he told the broker, the different forms 
that were shown, him, and the reason why he selected the form of rider annexed 
to the policy in suit. This was objected to, the objection overruled, and an excep- 
tion taken. He further testified that the amount claimed in the complaint, $20,729, 
was arrived at by going over the figures of the accountants, based upon the merchan- 
dise sold as against the price paid for it. The witness was then asked: 

“Now, from your experience in the business that you have described to us, will 
you tell us what is the usual rate. of per cent. of profit on the sale of that material?” 

This was objected to as incompetent, immaterial, and irrelevant, as there was 
no evidence of any regular rate of profit, and that the award of profits in any case 
must depend upon the cost of the goods to the plaintiff and the fact, or otherwise, of 
it earning any profit thereon. The objection was overruled, exception taken, and the 
witness replied: 

“Well, that would vary any time, according to the market. We were buying 
material after a depression, but the time when it is inactive, and suddenly actively, 
well, profits are twice or three times as large. You might sometimes make 100 or 
200 per cent., but on the average we have always averaged 15 or 20 per cent. profits 
for 20 years.” 

On the date of the fire the witness testified this material could not be sold, as 
the textile mills were not operating. They ceased to operate about May, 1920, and 
resumed operations 15 months théereafter—the latter part of 1921. He kept himself 
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posted, and was familiar with the trade all the time; knew of dealings in merchan- 
dise by other people in the same line of business in the latter part of 1921. The 
following question was then propounded : 

“Now, will you tell the court, assuming that in the latter part of 1921 you had 
sold this material that was damaged in the fire, will you tell the court what profit 
you would have made?” 

Objection was duly made that the question was incompetent, irrelevant, and im- 
material; objection overruled, and excepton taken. Counsel then asked: 

“How much would you have made, if you had sold the material’? Well, we 
couldn’t have sold them all in one day. 

“Q. No; in the ordinary course of business? A. That material, which was de- 
stroyed by fire, would have brought us anywhere from $350,000 to $450,000.” 

The witness further testified that, if the merchandise had been sold when the mills 
resumed, the profits would have been at least $100,000. He testified to the different 
items of expense in conducting the business, and testified that those expenses amounted 
to $16,545.45, during the time when plaintiff’s sales amounted to $60,000, and that 
from February to July there was a steady decrease in the amount of sales. Not 
much was sold during this time. The prices fluctuated. Some of the goods involved 
in the fire might have been on hand from four to five years, and some only six or 
eight months or a year. When asked to compare the prices in 1920 with those in 
1921 he said: 

“The rags which we turned into the corporation at $140,000, represented an 
actual cost of about $400,000. 

Due to the depression in prices they lost money during 1920. The selling 
of the goods sold during 1921, prior to the fire, was about 20 to 25 per cent. a 
the purchase price. Further testimony of the same character was then introduced, 
pono which the plaintiff was permitted to amend the complaint to conform to the 
proof. 

The plaintiff then rested, and the defendant moved to dismiss the complaint 
on the ground that there was no competent proof of profits, and that the proof 
introduced showed a loss instead of a profit. The motion was denied and an excep- 
tion taken. There is no occasion for reviewing the testimony offered by the defend- 
ant. There is no question raised as to verdict being contrary to the evidence. 

[1] The first point urged by the appellant is that the trial court erred in admit- 
ting testimony that, if the plaintiff had sold the goods in the latter part of 1921, it 
would have made a profit of at least $100,000. It is claimed that this evidence is 
objectionable on two grounds: A. It was opinion evidence, and as such was inad- 
missible to establish the amount of profits. B. It had to do with conditions alleged 
to prevail months after the fire, whereas the policy expressly limited the insurance 
to profits that would have been earned in the ordinary course of business on the date 
of the fire. As I view Wakeman v. Wheeler & Wilson Mfg. Co., 101 N. Y. 205, 
217, 4 N. E. 264, 271 (54 Am. Rep. 676) it strongly supports the defendant’s posi- 
tion. In that case the plaintiff had a contract with the defendant to establish general 
agencies for the sale of the defendant’s sewing machines in the Republic of Mexico. 
If the plaintiff sold 50 machines in one*locality he was to have the right of an 
exclusive agency in that locality. The machines were to be sold to him at a fixed 
price, and the proof showed that he was able to sell them so that after deducting 
all expenses he had a profit of $4 on each machine. He obtained an order for 50 
machines in San Louis Potosi. This order was filled. He obtained another order 
for 50 machines in another locality, and for one machine in still another locality. 
The defendant refused to fill the last two orders, and repudiated its contract with 
the plaintiff. Plaintiff sued to recover his damages, and the trial court held that 
he was only entitled to the loss of profits on the two orders which the defendant 
declined. The Court of Appeals, however, held that the measure of his damages was 
the value of his contract at the time it was repudiated by the defendant, and it stated 
in the opinion the facts which might be proven by the plaintiff, and submitted to 
a jury for their determination of the value of the contract, and then, in the course 
of the opinion, it said: 

“We think the opinions of witnesses as to the value of the agreement, as to the 
profits which it or any agency established in pursuance of it could produce, as to the 
damages plaintiffs realized, and as to the number of machines they could have sold, 
were properly excluded. This was not a case for expert or opinion evidence. There 
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was no certain basis of facts proved, or facts assumed upon which an opinion could be 
based. The conflicting opinions of interested witnesses, selected because of their 
favorable opinions, instead of aiding the jury, would probably add to their embar- 
ey The safer rule in all such cases is to exclude opinions and receive the 
oe. 2. 

In this case I think that opinion evidence should not have been received. The 
amount of the plaintiff’s profits was to be determined by the jury, and the facts upon 
which that determination should be made should have been proven and the jury per- 
mitted to determine the result. Instead of this, without proving a single sale, and 
without proving the prevailing price of these goods at any time, the plaintiff is 
permitted to assume, upon factors which are entirely unknown, the amount of profits 
which it would have realized months after the fire if the goods had all been sold at 
that time. The date selected was — the date of the peak price in the trade. 
The plaintiff is allowed to assume that it would have had the foresight and the busi- 
ness acumen to retain all of this property without any sale whatever until the highest 
price was reached, and then that upon that date it would have disposed of the entire 
stock of goods. This is entirely contrary to ordinary business experience and con- 
trary to the terms of the policy. The evidence shows that during the time the plain- 
tiff was in business it had dribbled out a small quantity of goods, amounting to a 
sales price of $60,000, in about six months. It is fair to assume that the same con- 
duct would have continued thereafter, and immediately upon the beginning of the 
increase in price it is probable that the sales would have increased in volume, so 
that it is altogether unlikely that the whole stock of goods would have been dis- 
posed of at one time when the highest price had been reached. A sale of that kind 
is not within the terms of the policy, because profits are to be fixed upon the sale 
of the damaged merchandise in the ordinary course of business on the date of the 
fire. It would not have been the ordinary course of business to have held all this 
stock of merchandise and to have disposed of it at the unknown date in the mind 
of the witness when he testified that the profits would have been $100,000. 

Upon this question Judge Lehman, now in the Court of Appeals, but then sitting 
in the Appellate Term, said: 

“Before the jury can, however, return a verdict based upon loss of future profits, 
the plaintiff must present to the jury some evidence from which it can draw a reason- 
able inference as to the probable approximate amount of such loss. It is not suffi- 
cient to put the plaintiff on the stand, qualify him as an alleged expert, and allow 
him to draw a conclusion from some undisclosed facts that he would have made a 
profit of a certain sum. That conclusion is one which the jury and not the witness 
must draw, and it must be drawn from facts in the record and from such facts 
alone.” Levison v. Oes, 98 Misc. Rep. 260, 162 N. Y. S. 1043. 

“This question of value is to be determined upon the relevant facts antecedent 
and subsequent to the breach, and is not the subject of opinion evidence.” Stevens v. 
Amsinck, 149 App. Div. 220, 133 N. Y. S. 815.” 

[2] The policy expressly limited the profits insured to be those receivable by a 
sale in the ordinary course of business on the date of the fire. The evidence com- 
plained of permitted the jury to fix the plaintiff’s profits as of a date long subse- 
quent to the fire. It may be that the situation and the condition of the market at 
the time of this fire would require and permit evidence to be introduced as to prices 
shortly prior and subsequent to the date of the fire, not for the purpose of fixing the 
amount of the profits which the plaintiff might have made by a sale of its stock 
of merchandise on those dates, but for the purpose of determining the amount of 
its profits if the goods had been sold in the ordinary course of business on the date 
of the fire. This was the question which the jury should have determined with all 
the facts placed before it. This question as to the date when the profits were to 
be estimated was clearly presented to the court, and the court unequivocally de- 
clined to limit the plaintiff to the date of the fire. The defendant asked the court to 
charge that the consideration of the jury must be restricted to the profits which the 
plaintiff would have earned in the ordinary course of its business under the conditions 
and prices prevailing on the date of the fire. This was refused and an exception 
taken. This request was repeated in other terms, and the court consistently refused 
to charge as requested. I think this was clearly ‘error—that the terms of the policy 
clearly provided that the loss of profits should not exceed the amount that would 
have been receivable by the insured on the date of the fire from the sale of the 
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damaged merchandise in the ordinary course of the business of the insured. It seems 
to me that, if this means anything, it means that a sale of the insured’s merchandise 
was to be assumed as of the date of the fire, at the then market price, and, if such 
an assumed sale showed a profit to the insured, that profit was the profit insured by 
the policy. In this case the jury should have been instructed so to limit their verdict. 

[3] I think it is also clear that the evidence as to the discussion with the brokers 
of another form of insurance and the form itself were erroneously admitted in evi- 
dence. There is no proof or claim that the brokers were the agents of the defendant. 
They were therefore unable to bind the defendant by anything that they may have 
said. Further than that, the contract between the parties was reduced to writing, 
and any evidence changing or varying the terms of that policy or contract was 
inadmissible. 

[4] As the action must be retried, we deem it advisable at this time to express 
our views as to what is meant by the word “profits,” as used in this policy. It is to 
be observed that the defendant does not insure the plaintiff’s profits on its business 
but on its finished merchandise. If the insurance was of profits on the business, then 
the expense of conducting the business would be a factor in determining what profit, 
if any, was made. But, if the insurance is on the profits on merchandise, then it 
seems to me that it is no concern of the insurer how the insured is to spend the profit 
realized upon the goods. 

In this case, if the corporation desired to show no profits, and for that purpose 
voted large salaries to the officers, and thus absorbed all the profits, can it be that the 
insurer would escape all liability, although the merchandise actually sold for 100 per 
cent. more than it cost? Or take the reverse of that proposition, and assume that the 
only stockholders are the officers, and that they each own an equal number of shares 
of the stock in the corporation, and they agree not to vote themselves any salaries 
and to divide all the profits as dividends. As a result a large profit would be shown, 
although the selling price bore the same relation to the purchase price as in the other 
illustration. Or assume that the insured has in storage a stock of goods that cost 
$1,000, and he has his profits thereon insured. The only expense is the storage, 
which at the time of the fire amounts to $1,000, and at that time the goods could be 
sold for $2,000. Can it be that the insurer escapes liability because the profits will 
all be used up in carrying the goods? If this is the correct construction of this pro- 
vision of the insurance policy, then the purpose of obtaining such insurance is to a 
large extent frustrated. 

I have no doubt that stich insurance is obtained largely to cover the risk of 
carrying a stock of merchandise over a period of depression and until there is a 
favorable market. Storage is but an obvious incident in carrying a stock of mer- 
chandise. It seems to me that in this case, sorting, grading, and baling are all of the 
same character, and, so far as the subject of the insurance is concerned, do not 
decrease the profits. These are expenses to be paid out of the profits when the goods 
are sold. The insurance was therefore upon what are commonly known as “gross 
profits,” and the jury should have been so instructed. 

I recommend that the judgment and order be reversed upon the law for the 
errors pointed out above in the admission of evidence and also for the error in the 
charge, and a new trial granted, costs to abide the event. The plaintiff’s motion to 
add interest to the amount of the verdict was properly denied, and the order should 
be affirmed. 

Judgment and order denying motion for a new trial reversed upon the law, 
and a new trial granted, costs to abide the event. Order denying plaintiff's motion to 
add interest to the amount of the verdict affirmed. 

Rich, Young, and Kapper, JJ., concur. 

Kelly, P. J., dissents from the reversal of the judgment and order, and reads 
for affirmance, but concurs in the affirmance of the order as to interest. 

Ke Ly, P. J. (dissenting). I think the judgment should be affirmed. Defendant 
for premiums paid, engaging in the business of insuring future profits, cannot com- 
plain because it may be difficult to ascertain the amount of future profits. It seems 
to me the plaintiff presented the best evidence it had. It is said that the evidence is 
speculative, but future profits are necessarily speculative, and this is what plaintiff 
wished to insure and what defendant agreed to insure. I do not agree that, because 
plaintiff’s stock was destroyed by fire at a time when there was no market for its 
goods, because the mills which it supplied were temporarily closed, its profits were 
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measured by market price at the time of the fire. The mills subsequently resumed 
business, and I think the jury could consider the profits which might reasonably be 
expected from sales, when sales could be made in the regular course of business. 
That the evidence is to a certain extent speculative results from the nature of defend- 
ant’s contract of insurance. I concur in the affirmance of the order denying plain- 
tiff’s motion to add interest to the damages found by the jury. 


ST. PAUL FIRE & MARINE INS. CO. v. WILBURN. (No. 13636.) 
(Supreme Court of Oklahoma. June 10, 1924. Rehearing Denied Oct. 7, 1924.) 
229 Pacific Reporter 410. 

(Syllabus by the Court.) 

1. APPEAL AND ERROR—JUDGMENT IN LAW ACTION, SUPPORTED 

BY COMPETENT EVIDENCE, NOT DISTURBED. 

In the trial of a law action to the court or jury, in the submission of disputed 
questions of fact to the jury, if there is any competent testimony, which tends to sup- 
port the verdict of the jury, the judgment will not be reversed on appeal. 

(For oher cases, see Appeal and Error, Dec. Dig. § 1001[1].) 

2. INSURANCE—EVIDENCE HELD TO SUPPORT JUDGMENT FOR 

PLAINTIFF IN ACTION ON FIRE POLICY. 

Record examined ; held, to be sufficient to support the verdict of the jury. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

Commissioners’ Opinion, Division No. 4 

Appeal from District Court, Tillman County; Frank Matthews, Judge. 

Action by W. A. Wilburn against the St. Paul Fire & Marine Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 

Rittenhouse & Rittenhouse, of Oklahoma City, for plaintiff in error. 

P. Mounts and W. H. Hussey, both of Frederick, and Herman S. Davis, of Okla- 


homa City, for defendant in error. 


SrePpHENSON, C. [1] The plaintiff commenced his action against the defendant, 
in which he alleged that the defendant issued its fire insurance policy on a dwelling 
house owned by the plaintiff. The policy was alleged to have been issued on October 
1, 1919, to run for a period of three years from date. The building was totally 
destroyed by fire, and the company failed to pay the loss. In the trial of this cause, 
judgment went for the plaintiff, and the defendant has appealed the cause to this 
court for review. 

The main contentions for reversal are (1) the verdict of the jury is contrary 
to the evidence, and (2) contrary to the law. The main ground for controversy arises 
out of the alleged issuance of the policy by the defendant and the denial of execu- 
tion by the defendant, and the further claim of the plaintiff that the agent of the 
defendant lost the policy after its issuance, and failed to deliver the same to the 
plaintiff. The plaintiff testified that he made injuiry of the agent about the policy 
and was advised by the agent that he had issued the same, and that it was a binding 
obligation on the company. 

It appears that a mortgagee of the insured, who was concerned in the property 
being insured, went with the insured to see the agent. Both parties testified that the 
agent went to his records and after some search advised them that the policy had been 
issued and was a binding obligation on the company. The parties further testified, 
that the agent advised them the company could furnish a copy of the policy at any 
time it was desired. The plaintiff made written demand as is provided by the statute 
upon the defendant to be furnished the original policy. The request and failure of the 
company to furnish the policy rendered the foregoing proof competent as to its ex- 
ecution and loss. The testimony of the plaintiff was sufficient to raise an issue of 
fact to go to the jury on the questions of the issuance of the policy by the defendant 
and its loss by the agent. 

Section 6767, Compiled Statute 1921, prescribes a standard form of fire insurance 
policy, which companies are required to use in writing contracts of insurance. The 
court will take judicial notice of the contents of the standard form of fire insurance 
policy, and it will be presumed that this form of policy was issued in compliance 
with the law. The defendant denied the issuance of the policy. 

[2] There is sufficient competent testimony to support the verdict of the jury. 
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Garrison Coal Co. v. Semple, 82 Okl. 60, 198 Pac. 497. We have carefully examined 
the record, and find that the issues of fact were fairly submitted to the jury. 

We recommend that the judgment be affirmed. 

Shackleford and Dickson, CC., concur. 


ADDIA v. GLOBE & RUTGERS FIRE INS. CO. (No. 5165.) 
(Supreme an, of Appeals of West Virginia. Oct. 28, 1924.) 
125 Southeastern Reporter 161. 

(Syllabus by the Court.) 

INSURANCE—NO WAIVER BY INSURER AS TO VACANCY OF PROP- 
ERTY BEYOND PERIOD EXPRESSLY PROVIDED IN POLICY; NO 
RECOVERY ON POLICY SURRENDERED BECAUSE PROPERTY UN- 
OCCUPIED BEYOND STIPULATED PERIOD, THOUGH UNEARNED 
PREMIUM NOT REFUNDED. 

Where an insurance agent issues a fire insurance policy on a building which he 
knows is vacant at the time, but attaches a rider thereto as a part thereof, extending 
the time in which the building may be vacant or unoccupied without forfeiture to 30 
days beyond the period of 10 days provided in the policy, as a privilege accorded to 
the assured, there is no waiver of the stipulation against vacancy or unoccupancy 
beyond the "40 days; and, if the building remains vacant for more than 40 days after 
the issuance of the policy, and continues to be vacant or unoccupied to the time of 
the destruction by fire a month later, there can be no recovery for the loss. And 
especially is this true where the insurance company, upon discovery that the building 
remains unoccupied, has requested surrender and cancellation of the policy for that 
cause, and the assured has actually surrendered the policy under a stipulation that 
at the time of its surrender the unearned premium would be immediately refunded, 
although it had not been reftinded before the fire occurred. 

(For other cases, see Insurance, Dec. Dig. §§ 230, 387.) 

(Additional Syllabus by Editorial Staff.) 

2. INSURANCE—INSURER CANNOT ARBITRARILY CANCEL POLICY 
WITHOUT STATUTORY NOTICE AND REFUND OF UNEARNED 
PREMIUM. 

Insurance company cannot arbitrarily cancel a policy without compliance with 
Code, c. 34, § 67, providing for at least five days’ notice in writing of intention to 
cancel and for refund of unearned premium. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

3. INSURANCE—POLICY MAY BE CANCELED BY AGREEMENT. 

Insurance policy may be canceled by agreement of the parties. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

Error from Circuit Court, Kanawha County. 

Action by Tona Addia against the Globe & Rutgers Fire Insurance Company. 
Judgment for plaintiff, and defendant brings error. Reversed, verdict set aside, and 
new trial awarded. 

John T. Simms and Morton, Mohler & Peters, all of Charleston, for plaintiff in 
error. 

G. L. Hartley and B. J. Pettigrew, both of Charleston, for defendant in error. 

Livety, J. Plaintiff, Tona Addia, recovered judgment against defendant, the Globe 
& Rutgers Fire Insurance Company, for $4, 147, on March 15, 1924, ona fire insurance 
policy dated October 1, 1922, insuring against direct loss and "damage by fire his, house 
on the west side of Industrial street, in Dunbar, Kanawha county, for a period of 
one year. The policy was issued by Dunbar Insurance Agency, owned and conducted 
in that name by W. E. Griffith, agent for defendant company, and the premium there- 
for was $186, of which $93 was paid in cash and the remainder to be paid on time. 

The house was totally destroyed by fire on December 30, 1922. 

The first story of the building insured was designed for storehouse purposes and 
the second story for dwelling purposes; and was totally unoccupied at the time the 
policy was issued, and continued to be wholly unoccupied until it was burned. The 
policy contained this provision: 

“Unless otherwise provided by agreement in writing added hereto, this company 
shall not be liable for loss or damage occurring * * * (f) while a described building, 
whether intended for occupancy by owner or tenant, is vacant or unoccupied beyond 
a period of ten days.” 
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By a rider, or paper attached thereto, certain privileges were granted to the 
assured, among which was the following: 

“To be vacant or unoccupied for a period not exceeding thirty (30) consecutive 
days in any one policy year after the period permitted by the policy conditions.” 

As to a waiver of any of the provisions and conditions the policy contained the 
following : 

“No one shall have power to waive any provision or condition of this policy 
except such as by the terms of this policy may be the subject of an agreement added 
hereto, nor shall any provision or condition of this policy or any forfeiture be held 
to be waived by any requirements, act, or proceeding on the part of this company 
relating to appraisal, or to any examination herein provided for; nor shall any privi- 
lege or permission affecting the insurance hereinunder exist or be claimed by the 
insured unless granted herein or by rider added hereto.” 

These provisions of the policy were duly pleaded by defendant as statements of 
defense numbered 1 and 2. Plaintiff replied to these defenses by replication under 
oath to the effect that they were not available to it because defendant “at the time of 
issuing the said policy, and at all times thereafter, well knew that the said property 
was unoccupied, and with full knowledge and notice thereof issued said policy and 
permitted same to remain in full force and effect at all times thereafter.” Exception 
to this replication in which the plaintiff relies upon waiver and estoppel was taken on 
the ground that the affidavit thereto did not say that the matter of reply therein 
stated would be supported by evidence at the trial, as required by section 65 of chap- 
ter 125 of the Code. Objection and exception was overruled and the replication 
allowed to be filed. We do not deem it necessary to pass upon this technical objection, 
for reasons which will hereinafter appear. 

From the evidence it appears that Griffith, about the lst of November, 1922, 
sold his agency to Roy Reed, who continued the agency after that time. When the 
policy was received at the office of the state agent of defendant in Roanoke, Va., the 
state agent began to make inquiry as to whether the house was occupied or vacant, 
and the fact that it was vacant seems to have been ascertained by him on November 
24, 1922, when the defendant requested its local agent to cancel the policy for that 
cause. Plaintiff Addia lived in the city of Charleston, and had an agent, one Amos 
Reed, who resided in Dunbar, and who was looking after his property, and who 
had procured the policy of insurance. Griffith immediately took up the matter of 
cancellation of the policy with Amos Reed, Addia’s agent, and suggested that a policy 
be written on the property in another company represented by him, namely, the 
Netherlands Company, which he said would raise no question about the property 
being ‘unoccupied; and accordingly a policy was issued for the same amount at the 
same premium in the Netherlands Company, and the premium paid to defendant 
company was transferred to the Netherlands account, and so remained at the time of 
the fire. But Amos Reed, the agent, did not agree to accept a new policy until he 
could confer with his principal, Addia. After a short delay Griffith and Amos Reed 
went to Charleston and conferred with Addia about the surrender of the policy and 
the taking out of a similar policy with the Netherlands Company. Griffith had the 
Netherlands policy ready for delivery and tendered it to Addia, requesting a sur- 
render of the old policy, for the reason that the house was unoccupied. It appears 
that Addia did not desire further insurance because he was getting no income from 
the property, and refused to accept the Netherlands policy, and refused at that time 
to deliver to Griffith the old policy, saying he would mail it to his agent, and in a 
few days afterwards mailed it to his agent, Amos Reed, at Dunbar for delivery; 
and it was delivered by Amos Reed to Griffith on the streets of that city, when 
Griffith says he informed Reed he would take the policy over to Roy Reed, who had 
succeded him as agent, and he could there get the return premium. The policy was 
delivered to Roy Reed, who marked upon it “canceled,” and immediately sent it to 
Charleston, where it passed through the stamping office, an office maintained by the 
insurance companies through which all canceled policies were returned and record 
made thereof, and from there was sent to the state agent, Stockdell, at Roanoke, reach- 
ing him on the 22d day of December, 1922, where he indorsed upon it “canceled flat” 
(meaning, as he explained, that no premium had been charged or collected on it) ; 
and it was sent to the home office at New York, where it has since remained. It 
appears that the $93 premium paid was never returned to plaintiff, nor any part 
thereof, and is still in the hands of the agent. Plaintiff contends that he frequently 
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demanded or requested the return of the premium from Griffith; and on the day of 
the fire while the building was being burned he requested from Roy Reed the return 
of Addia’s premium. There is a denial on the part of Roy Reed that such demands 
or requests had been made, and Griffith says no demand was made when the policy 
was surrendered to him, but afterwards Amos Reed requested the money, and he 
referred him to Roy Reed, the agent who succeeded him, for payment. The Nether- 
lands policy had never been delivered, and was duly canceled by that company, as it 
had not been accepted by the assured. 

Plaintiff contends that the policy sued on was delivered with the understanding 
that defendant would refund the unearned premium, and that, the unearned premium 
_— having been returned, the policy was in full force and effect at the time of the 

re. 

Thus it will be observed there are two main issues between the parties: (1) 
That, because the agent knew at the time the policy was issued that the house was 
unoccupied, there was a waiver of the condition of the policy that no recovery for 
loss could be asserted against the company if the house remained vacant for a period 
of 40 days; and that the defendant is thereby estopped from relying upon that con- 
dition of the policy; and (2) that the policy was never surrendered nor canceled 
so far as plaintiff was concerned, because the condition of its surrender and can- 
cellation, namely, repayment of the unearned premium, had not been complied with. 

On the first proposition the decisions are quite at variance. Some of them hold 
that, if the property is insured with knowledge that it is vacant or unoccupied, the 
insurer cannot insist on that condition of the policy to defeat payment after loss 
because the premises were vacant or unoccupied and so continued until the time of 
the loss, even though the policy should contain a condition that it should be void if 
the property become vacant beyond a specified time. Milwaukee Mechanic’s Insur- 
ance Co. v. Brown, 3 Kan. App. 225, 44 P. 35; Rochester Loan & Banking Co. v. 
Liberty Ins. Co., 44 Neb. 537, 62 N. W. 877, 48 Am. St. Rep. 745; Cross v. National 
Fire Insurance Co., 132 N. Y. 133, 30 N. E. 390; Devine v. Home Ins. Co., 32 Wis. 
471. The Devine Case, last cited, seems to have been overruled by England v. West- 
chester Fire Insurance Co., 81 Wis. 583, 51 N. W. 954, 29 Am. St. Rep. 917, wherein 
it is said that: 

“Waiver of condition against a building continuing vacant for ten days will not 
be presumed from the mere fact that it was vacant when the insurance was effected, 
when nothing whatever occurred or took place between the parties upon this subject 
at the time, or thereafter, before the loss.” 

On the other hand, there are other decisions holding that, where premises are 
insured with knowledge that they are vacant or unoccupied, this will not waive a 
condition making the policy unenforceable if the premises be or become vacant or 
unoccupied, and so remain for a specified period. Pottsville Fire Ins. Co. v. Fromm, 
100 Pa. 347; Queen Insurance Co. v. Chadwick, 13 Tex Civ. App. 318, 35 S. W. 26; 
Moore vy. Niagara Fire Ins. Co., 199 Pa. 49, 48 A. 869, 85 Am. St. Rep. 771; May v. 
Globe & Rutgers Fire Insurance Co., 23 Ga. App. 798, 99 S. E. 631; Thomas v. 
Hartford Fire Insurance Co. (Ky.) 53 S. W. 297, and 56 S. W. 264; and Conn. Fire 
Insurance Co. v. Tilley, 88 Va. 1024, 14 S. E. 851, 29 Am. St. Rep. 770. In the last 
case cited the Virginia court held that the fact that at the time of the issuing of 
the policy the premises were vacant did not waive the condition in the policy to 
the effect that, if the premises became and remained vacant for 10 days without 
the company’s assent, the policy should be void. It will be observed that the policy 
under consideration provided that, if the premises became vacant or unoccupied beyond 
a period of 10 days, then the insurer should not be liable for loss or damage, unless 
provided by agreement in writing added to the policy. By a rider attached thereto 
this date of unoccupancy or vacancy was extended for 30 days after the period per- 
mitted by the condition in the policy, and this was a privilege granted to the insured. 
It is undisputed that the agent knew the property was vacant at the time the policy 
was issued and that it remained so until the fire occurred, a period of nearly 3 months. 
At the time the company requested the cancellation of the policy because of the 
vacancy more than 40 days had passed, and the property remained vacant. The 
breach of the condition in the policy then occurred; and it was because of this 
breach, and because the insurance company did not insure unoccupied houses, that 
it requested a return and cancellation of the policy. The cause for this action was 
clearly understood by both Addia and his agent, Amos Reed. The company was 
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standing upon that condition in the policy, which appears to be of standard form. 
Clearly there was no waiver of this condition at the timé its breach was dis- 
covered by the company; on the contrary, it was insisting that the policy be sur- 
rendered and canceled for that cause. 

It was held in Harris v. North American Insurance Co., 190 Mass., 361, 77 
N. E. 493, 4 L. R. A. (N. S.) 1137, that the terms of the policy, making it void in 
case the building insured became and remained vacant for a specified time, were 
not changed by implied waiver, because the agent knew the building was unoccupied, 
since the provision refers to a possible future and not to a present use of the prop- 
erty, citing Batchelder v. Queen Insurance Co., 135 Mass. 449. The fact that the 
property was not occupied was unknown to the company, but was well known to 
the agent, and it may be that he has power to waive the clause in the policy regard- 
ing vacancy for the period of 10 days. Lynchburg Fire Insurance Co. v. West, 76 
Va. 579, 44 Am. Rep. 177; Mutual Fire Insurance Co. v. Ward, 95 Va. 231, 28 
S. E. 209. But the rider prepared by the agent and attached to the policy, by which 
the provision in the policy was modified in favor of the assured, must be given some 
effect. If knowledge of the vacancy of the property at the time of the issuance of 
the policy waived its future occupancy during the time the policy was in force, the 
rider would be meaningless and have no significance or effect. The agent and assured 
would have done a vain and useless act. Moreover, as soon as the vacancy became 
known to the company it took steps immediately to cancel the policy on that ground 
alone. There was no continuing waiver. Long before the fire plaintiff was fully 
advised that the company was insisting upon the provision contained in the rider 
against unoccupancy. It was under these facts that he surrendered the policy, refus- 
ing to carry other insurance, because the property was unproductive. Whether the 
policy was surrendered conditionally or unconditionally, it was voluntary, and because 
the property remained vacant. No doubt it was agreed that the unearned premium 
should be refunded, and plaintiff says that frequent demands were made upon Griffith 
after the policy was surrendered, even up to the time of the fire. 

[2, 3] There was no claim that the policy was in force or demand made for its 
return. This course of dealing with full knowledge on the part of both parties that 
the vacancy of the house was the moving cause does not constitute a waiver of a 
breach of the condition of the rider in respect to vacancy, and would not lead the 
assured to regard himself as still protected by the surrendered policy. It cannot be 
said that he was lulled into a sense of security. He did not expect to pay the re- 
mainder of the premium; all he required or expected was the return of the unearned 
premium. Neither of the parties regarded the policy as in force after its surrender. 
Hopkins v. Insurance Co., 78 Iowa, 344, 43 N. W. 197. An insurance company 
cannot arbitrarily cancel a policy without compliance with the statute, section 67, 
chapter 34, of the Code. The assured mst be given at least 5 days’ notice in writing 
of the intention to cancel, and and the unearned premium must be returned. The 
statute thus affords the assured time to procure insurance elsewhere and be protected 
against fire, and, if he does not assent to the cancellation, and a fire occurs before 
the expiration of the 5 days and return of the unearned premium, the policy is in 
full force. But cancellation may be effected by mutual agreement like any other 
contract. The burden of showing that the assured agreed to cancellation is upon 
the insurance company, if a cancellation by agreement is relied upon. Keeley v. 
Insurance Co., 75 W. Va. 637, 84 S. E. 502. That there was an agreement for sur- 
render and cancellation is beyond controversy. The terms of that agreement are 
the ground of contention. Plaintiff’s evidence, taken in its strongest light, is that 
the policy was surrendered to Griffth with the understanding that the unearned pre- 
mium was to be paid on delivery. Amos Reed, plaintiff’s agent, in answer to the 
question, “Under what circumstances was the policy délivered, Mr. Reed?” answered, 
“The policy was delivered with the understanding that they would refund on the 
delivery of the unearned premium that was paid on the policy.” Griffith says that, 
when the policy was surrendered on the street, he told Amos Reed that he would 
take the policy to Roy Reed, who succeeded him as agent, who would pay the un- 
earned premium. There is little controversy over the agreement. Amos Reed says 
he demanded payment of the money several times, even up to the time of the fire; 
and Griffith says that demand was made on him by Amos Reed, and he told him to 
go to Roy Reed and get the money. .Roy Reed says no request was made to him, 
and he always had the money on hand for payment. Upon the surrender of the 
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policy under the agreement and understanding the relation of creditor and debtor was 
created and recognized as such by plaintiff as evidenced by his continuing request 
for payment of the money. The return of the policy was not demanded. The 
actions of the parties clearly indicate their assent to the terms and their interpreta- 
tion of the agreement of cancellation. What the paries do under an agreement is a 
potent factor in arriving at the intent. The agreement is interpreted and consrued by 
what the parties do under it, unless contrary to the positive terms or in contraven- 
tion of law. Can there be any question that the policy was surrendered for cancella- 
tion, was canceled, and so understood by both parties? We think there can be none. 

[1] In view of the rider extending the period of unoccupancy or vacancy as a 
privilege to the assured for 30 days beyond the period of 10 days contained in the 
body of the policy, we are constrained to hold that there was no waiver of vacancy, 
because the agent knew that the premises were unoccupied at the time of the policy 
contract, buttressed by the fact that, when the breach of he condition was discovered, 
and the premises found to be vacant, the company through its general agent directed 
a return of the policy for cancellation, and neither claimed nor received any premium 
whatever, making a “flat” cancellation before the fire occurred. The breach of the 
condition respecting vacancy as set out in the rider, unoccupancy after 40 days 
expired from the date of the policy, would prevent recovery, even though no part 
of the premium had been refunded. 

The policy contract did not contemplte that the property would continue to be 
vacant for the entire term. It is distinguishable from policies issued on vacant and 
unoccupied property expected to remain vacant; and, where with that knowledge and 
expectation the policy is issued, the clause against vacancy is waived. Bakhaus v. 
Caledonian Ins. Co., 112 Md. 676, 77 A. 310. A waiver of the 10-day clause in the 
policy is negatived by the rider which extends the privilege of unoccupancy for 
30 days longer. See May v. Globe Ins. Co., 23 Ga. App. 798, 99 S. E. 631; Thomas 
v. Hartford Fire Ins. Co., 53 S. W. 297, 56 S. W. 264, 21 Ky. Law Rep. 914, 1139; 
Harris v. North American Ins. Co., 190 Mass. 361, 77 N. E. 493, 4 L R. A. (N. S.) 
1137. 

On the second proposition, namely, surrender of the policy for cancellation by 
agreement, we think the evidence clearly establishes that there was such agreement, 
and that both parties understood and agreed that the unearned premium should be 
paid upon its surrender, that such surrender was made for cancellation, thus creating 
the relation of debtor and creditor as to the unearned premiums, and extinguishing the 
relation of insured and insurer. The peremptory instruction to find for defendant 
should have been given. There are many points of error assigned relating to the 
action of the court in overruling the demurrer to the declaration, to the pleadings, 
introduction and refusal of evidence, and refusal to give instructions, which are 
unimportant in view of our conclusions, and are therefore unnecessary to be ds- 
cussed. The verdict is set aside, the judgment reversed, and a new trial awarded. 

Verdict set aside; judgment reversed; new trial. 
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ACCIDENT 


LONDON GUARANTEE & ACCIDENT CO., Limrtep, v. LADD. 
, PREFERRED ACC. INS. CO. OF NEW YORK v. SAME. 
(Circuit Court of Appeals, Sixth Circuit. June 6, 1924.) 
Nos. 3 ont Pa 
99 Federal Reporter 
1. ae CONSTRUED MOST “STRONGLY AGAINST IN- 


The rule that the language of a policy should be construed most strongly against 
yo insurer, which drew it, and the reason for the rule, apply to a double indemnity 
clause. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—DEATH OF INSURED BY FALLING DOWN AN ELE- 
VATOR SHAFT HELD NOT WHILE “RIDING IN AN ELEVATOR.” 

A clause of an accident policy providing for double indemnity in case of death 
or injury to insured “while riding as a passenger in a passenger elevator,” held not 
to apply where insured was killed by falling down an elevator shaft, which he 
entered while the car was above him. 

(For ofher cases, see Insurance, Dec. Dig. § 527.) 

3. INSURANCE—DOUBLE INDEMNITY CLAUSE HELD TO APPLY 
eee INSURED WAS KILLED BY FALLING DOWN “ELEVATOR” 
SHAFT. 

In a clause of an accident policy providing for double indemnity in case of 
death or injury while insured as “a passenger and is within a passenger elevator,” 
the word “elevator” held to refer to the entire structure, and not limited to the car, 
or platform, and the clause held to apply where insured was killed by falling down 
an elevator shaft, which he entered with intent to ride on the elevator as a passenger. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

In Error to the District Court of the United States for the Eastern District 
of Michigan; Charles C. Simons, Judge. 

Action at law by Nina A. Ladd against the London Guarantee & Accident Com- 
pany, Limited. Judgment for plaintiff, and defendant brings error. Reversed and 
remanded. 

Also action by the same plaintiff against the Preferred Accident Insurance Com- 
pany of New York. Judgment for plaintiff, and defendant brings error. Affirmed. 

Edward Donnelly, of Detroit, Mich. (Donnelly, Hally, Donnelly & Munro, of 
Detroit, Mich., on the brief), for plaintiff in error London Guarantee & Accident 
Company. 

Frank Eaman of Detroit, Mich. (Douglas, Eaman, Barbour & Rogers, of Detroit, 
Mich., on the brief), for plaintiff in error Preferred Acc. Ins. Company of New York. 

Justin R. Whiting, of Jackson, Mich. (Warren, Cady, Hill & Hamblen, of Detroit, 
Mich., on the brief), for defendant in error. 

Before Denison Mack and Donahue, Circuit Judges. 

Mack, Circuit Judge. These were actions at law upon accident insurance policies 
to recover double indemnity under the terms thereof. The defendant insurance com- 
panies, the plaintiffs in error here, admit their liability for single indemnity, but deny 
that the accident occurred under circumstances bringing within the double indemnity 
provisions of the policy. The pertinent provisions of the policy in the first suit are 
as follows: 

“Double Payments 

“Part C. The amount to be paid for claims under parts A and B shall be double 
the sum speified in this schedule, if such injuries are sustained while riding as a 
passenger in a car intended for the use of passengers, and being in or upon any pas- 
senger car on a railway using steam, cable, or electricity as a motive power, or in a 
passenger elevator, or while traveling as a passenger on board a steam vessel licensed 
for the regular transportation of passengers, or are caused by the burning of a 
building while the assured is therein and in which he shall have been at the com- 
mencement of the fire.” 

“10. Double payments under part C of the schedule shall not apply to any acci- 
dent or injury, fatal or otherwise, sustained while getting on or off or being upon 
the step or steps of any railway or street railway car.’ 

The pertinent provisions of the policy in the second suit are as follows: 
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“Double Indemnity. ~ 

“Or, if such bodily injury is sustained by means as aforesaid (1) while the 
insured is a passenger and is in or upon any railway (or street railway) passenger 
car (including the platform steps or running board thereof), or (2) while a pas- 
senger and is on board a steam vessel licensed for the regular transportation of 
passengers, or (3) while a passenger and is within a passenger elevator (elevators 
in mines excepted), or (4) if such injury is caused by the burning of a building 
while the insured is therein, or (5) if caused by a stroke of lightning, or (6) if 
caused by the collapse of the walls of a building while the insured is therein—then 
the amount to be paid shall be double the sum that would otherwise be payable as 
provided in parts I or II or VI here of. But any accident or injury, fatal or other- 
wise, sustained while getting on or off of any railway (or street railway) passenger 
car shall be covered only for single indemnity.” 

The injuries of the insured, which resulted in his death, came from falling 
down an elevator shaft in the Garfield Apartments in Cleveland. The elevator was 
of a style known as automatic, intended to be operated by the passengers. The 
apparatus was designed so that, in proper condition, the elevator could not be started 
unless all the doors were closed and locked, and so that no floor door could be 
opened from the outside, unless the carriage was at that door in a position to be 
entered. The moving platform itself had no door. There were no eyewitnesses of 
the accident, but, as the insured was found in the bottom of the shaft in the base- 
ment, the carriage found standing at the second floor, and the door of the shaft on 
the first floor found to be open, it would seem that he must have walked through 
the door on the first floor into the open elevator shaft. The District Judge directed 
a verdict for the plaintiff in each case for the double indemnity. 

[1] It has been urged that the usual rules of interpretation of the language of 
an insurance policy most strongly against the company should not apply to a double 
indemnity clause. Although it is true that the social consequences of excluding the 
beneficiary from any recovery may be much graver than merely excluding him from 
the double indemnity benefits, and in a sense the double indemnity is exceptional 
and granted only under the specified conditions, nevertheless the double indemnity 
clause is but a part of a single obligation. The entire policy is drawn by the com- 
pany. This provision, therefore, must be'construed in the same manner as the other 
provisions of the policy. While the language should not be stretched or twisted in 
order to reach the result more liberal to the assured, it must when susceptible of two 
meanings, be construed against the company. This follows because of the relative 
positions of the company and the assured. The former may carefully ‘determine the 
provisions of its own policies, while the latter must, in considerable measure, accept 
the form presented to him. 

While the double indemnity clause may have been intended particularly to cover 
accidents occurring in a comparatively safe place, or where there are special safe- 
guards that are likely to reduce the probability of injury, no such limitation can be 
found in the language used. This provision, like that for single indemnity, is but a 
part of the contract between the company and the insured; a contract which provides 
for $3,750 and $7,500, respectively, in certain eventualities, and $7,500 and $15,000, 
respectively in others. 

The important question is whether the word “elevator” in either or both policies 
refers merely to the car or carriage or to the whole structure, including the carriage, 
hoisting machinery and shaft. In common parlance it is used in both senses. Cf. 
Webster’s New Intern. Dict. (1922). 

[2] With reference to the first policy in suit, it will be noted that the important 
words are “while riding as a passenger * * * in a passenger elevator.” Without unduly 
stretching the meaning of the expression “while riding,” the term “passenger ele- 
vator,” as here used, cannot be held, in our judgment, to refer to more than the car 
or carriage. On the facts it is clear that the insured never entered the car itself. 
Plaintiff's motion for a directed verdict in the first case should have been denied. 
That judgment will be reversed, and the cause remanded for a new trial. 

[3] The important words in the second policy in suit, however, are “while a 
passenger and is within'a passenger elevator.” The word “within,” unlike the words 
“while riding in,” may fairly refer to the area within the shaft and are not neces- 
sarily confined to the car or carriage; for, while in this clause “elevator” might 
reasonably be held to refer either to the platform or to the entire structure, con- 
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struing the policy most strongly against the company, it must be deemed to refer to 
the latter. 

While the limitation to single liability in case of injury to one “while getting 
on or off a street railway passenger car” does not, of itself, furnish a basis for the 
implication that a similar limitation is excluded in case of injury while getting on or 
off a passenger elevator, inasmuch as such an express limitation was or at least was 
deemed necessary in view of the double liability to a passenger on the platform steps 
or running board of such a car, nevertheless we are of the opinion that the deceased 
was a passenger, within the meaning of the policy, when he actually entered the 
elevator in the sense in which this word is used in the policy; that is, when he entered 
the shaft with the intent to ride on the elevator as a passenger. 

The court below properly directed a verdict in the second case, and the judg- 
ment therein will consequently be affirmed. 


LIFE & CASUALTY INS. CO. OF TENNESSEE vy. FOSTER. (6 Div. 202.) 
(Supreme Court of Alabama. Oct. 23, 1924.) 
101 Southern Reporter 765. 

2. INSURANCE—COUNTS HELD NOT TO STATE FACTS SHOWING 
POLICIES DECLARED ON WERE IN FORCE AND COVERED PERIOD 
FOR WHICH COMPENSATION CLAIMED. 

Counts on policies of insurance against sickness, alleging that on named day 
plaintiff was taken ill and remained sick up to and continuing after named date while 
said policy was in force, held, insufficient on demurrer as failing to aver period for 
which insurance was effective, and to show that it extended to or through time for 
which compensation was sought. 

(For other cases, see Insurance, Dec. Dig. § 629[2].) 

4, INSURANCE—SUSTAINING DEMURRER TO PLEAS TENDERING 
ISSUE OF FACT IN BAR HELD ERRONEOUS. 

In action on policies of insurance against sickness, pleas alleging that sickness 
did not confine plaintiff to bed, held to tender issues of fact under terms of policies 
declared on and set out in plea, in bar of right of recovery, and sustaining demurrer 
thereto was erroneous. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 

5. INSURANCE—DEMURRER TO REPLICATION SETTING UP _IN- 
SURED’S VENEREAL DISEASE HELD PROPERLY OVERRULED. 
Where plea alleged sickness resulted from diseases contracted before delivery 

of policy, it was proper to overrule demurrer to replication alleging that defendant 

had notice of disabling venereal disease, and thereafter received and accepted pre- 
miums and waived condition of policy as to disability from such cause. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

6. INSURANCE—REJOINDER SUPPORTING PLEAS HELD PERTINENT. 
In action on policy of insurance against sickness, rejoinder setting up facts 

avoiding replication as to notice of plaintiff’s having venereal disease, and thereafter 

receiving and accepting premiums, and waiving conditions of policy as to disability, 
held pertinent. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action on policies of insurance against sickness and accident by William Foster 
against the Life & Casualty Insurance Company of Tennessee. Judgment for plain- 
tiff, and defendant appeals. Transferred from Court of Appeals under secton 6, page 
449, Acts 1911. Reversed and remanded. . 

Upon submission of the cause appellee moved the court to strike from the 
record copy of the policy of insurance there set out, upon the ground that the same 
was never introduced in evidence by appellant or appellee. The bill of exceptions 
recites that plaintiffs’ attorney stated he had lost the policies sued on, whereupon it 
was agreed the “defendant had theretofore issued three different policies of insurance 
to the plaintiff,” providing certain weekly benefits, and containing the provisions follow- 
ing: “It being agreed that the policy set out below was identical with each of the 
three policies held by the plaintiff, * * * the following policy was introduced in 
evidence by the defendant as showing the terms and conditions of the policies sued 
on,” followed by a copy of the policy. 

Count 1 of the complaint as originally filed claimed $168 for sick benefits due 
and owing plaintiff for 21 weeks, from the 5th day of July, 1921, to the 28th day of 
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November, 1921, inclusive, under three policies “issued to the plaintiff by the defend- 
ant in the years 1918, 1919, and , and in force up to and including the 28th day 
of November, 1921.” 

Counts 2, 3, and 4 of the amended complaint declares, respectively, on the several 
policies, and in each count it is averred “that on the Sth day of July, 1921, he was 
taken ill and remained ill and sick up to and continuing after November 28, 1921, 
while said policy was paid up and in full force and effect.” 

Plea 3 avers that the policy sued on contains this provision: 

“The insured shall not be entitled to any benefits for sickness or accident under 
this policy unless a certificate on the company’s form by a regularly licensed and 
practicing physician who is satisfactory to the company, showing the nature of the 
sickness or injury, shall first be furnished the company or its authorized agents; 
and, if the sickness or accidental disability of the insured shall continue for more 
than one week, a like certificate must likewise be furnished at the beginning of each 
week of sickness or accidental disability. No liability for sickness or accidental dis- 
ability shall begin to accrue under this policy for any week until such a certificate is 
received as above set forth.” 

And it is averred that no such certificate was furnished defendant or its agents. 

Plea A sets up the following provision of the policies: 

“No benefits will be paid for sickness or death resulting directly or indirectly 
from diseases contracted or injuries received before the delivery of this policy; nor 
will any benefits be paid for sickness, accident, or death resulting directly or indirectly 
from intemperance, immorality, or venereal diseases, however incurred. 

And it is averred that the sickness for which benefits are claimed resulted directly 
or indirectly from diseases contracted before the delivery of this policy. 

Plea C sets up this provision of the policy: 

“Weekly benefits will only be paid when the insured has been confined strictly 
to his bed for seven consecutive days.” 

—aAnd avers that the sickness for which benefits are claimed was not such as confined 
plaintiff strictly to his bed for seven consecutive days. 

Plea D is in substance the same as plea 3. Plaintiff demurred to these pleas 
on the grounds that (1) they do not traverse and tender issue; (2) they neither 
traverse and tender issue nor confess and avoid; and (3) for all that appears 
“this defendant received the one certificate notifying them of plaintiff’s illness and 
failed to pay it, wherefore your plaintiff says that they waived further notice and 
are estopped from claiming want of regular notice.” 

Plaintiff demurred to the rejoiner of the defendant upon the grounds (1) that 
it does not tender issue; (2) that it does not traverse all or a material part of the 
plaintiff’s replication; (3) that it is guilty of duplicity; (4) that it is frivolous and 
does not tender issue; (5) that it is merely a concluson of the defendant; (6) that 
it is merely argumentative; and (7) that it does not confess and avoid the facts 
alleged in the plaintiff’s replication. 

Jacobs & Abercrombie, of Birmingham, for appellant. 

G. M. Edmonds and Albert Rosenthal, both of Birmingham, for appellee. 

Tuomas, J. [1] The submission was on motion and on merits. When the whole 
record and the agreement of counsel recited in the bill of exceptions are considered, 
we are of opinion that the policies of insurance declared upon were before the trial 
court and jury. The requested charges, as well as the oral charge, referred to 
certain provisions thereof. We are bound by the record and bill of exceptions as 
signed by the judge presiding at the trial, and the motion to strike is denied. 

[2] The trial was had on the second, third, and fourth counts of the complaint 
as amended, declaring on insurance policies for sickness and accident. Demurrer 
sufficiently challenged the several counts for failure to state the facts showing that 
the policies of insurance were in full force and effect and covered the period for 
which compensation was claimed. Demurrers were properly sustained. National 
L. & A. Co. v. Hannon, 101 So. ——; National Cas. Co. v. McCarn, 207 Ala. 321, 
93 So. 31. These counts, as last amended, are shown by the judgment entry to have 
been further challenged by the same grounds of demurrer which were overruled. 
The said several amended counts merely state that defendant insured plaintiff on the 
date indicated, and fail to aver the period or periods of time for which the insurance 
was effective and to show that the same extended to or through the time for which 
compensatin was sought by this suit. This was not a substantial compliance with the 
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Code form. National L. & A. Co. v. Hannon, 101 So. ——; National Cas. Co. v. 
McCarn, supra. For these errors the judgment of the circuit court is reversed. 

[3] Defendant’s plea 1 was the general issue, and there was error in sustaining 
demurrer thereto. Plea 3 was drawn under the averred conditions of the policies of 
insurance declared on. The grounds of demurrer sustained thereto are inapt. 

[4] The rules of good pleading, and reasons therefor, have been often adverted 
to by this court. Brookside-Pratt Min. Co. v. Booth (Ala. Sup.) 100 So. 240; 
Hines v. McMillan, 205 Ala. 17, 87 So. 691. Pleas C and D tendered an issue of fact 
under the terms of the policies declared on by plaintiff and set out in the plea by 
defendant in bar of the right of recovery. There was error in sustaining demurrer 
to said pleas. 

[5] Demurrer to plea A being overruled, plaintiff replied, saying: 

“For replication and answer to said pleas A and B separately and severally, and 
says that defendant had notice of said venereal diseases, if any, and thereafter 
received and accepted premiums on said policies and thereby waived said condition 
or conditions in said policies, and that said notice of said diseases aforesaid were known 
to defendant before said claim was made, and that defendant thereafter accepted 
premiums from plaintiff, and said defendant is estopped from pleading same.” 

Defendant’s demurrer thereto was properly overruled. The averment in the 
replication is that defendant had notice of the disabling disease and thereafter received 
and accepted premiums and waived the conditions of the policies as to the disability 
from such cause. The effect of notice to general and special agents as waiver of 
conditions of the policy was discussed in South. States F. Ins. Co., v. Kronenberg, 
199 Ala. 164, 74 So. 63, and Fire Ass’n v. Williams, 200 Ala. 681, 77 So. 156. See 
Life & Cas. Ins. Co. v. Eubanks, 19 Ala. App. 36, 94 South. 198; Pacific Mutual 
Life Ins. Co. v. Hayes, 202 Ala. 450, 80 So. 834; Cooley on Insurance, p. 2459. 

[6] Defendant's rejoinders sought to support its respective pleas. For illustra- 
tion, rejoinders, 2 and 3 set up facts avoiding the replication as to: notice of plaintiff’s 
having a venereal disease, saying “under the terms of said policy of insurance defend- 
ant insured the plaintiff against disability resulting from sickness, and that the con- 
dition or provision of said policy as set out in said plea and referred to in said replica- 
tion merely constitutes an exception according to the terms of the policy, excepting 
disability from venereal diseases from the general risk disabilty from sickness. 
Defendant further avers that it had no knowledge, information, or notice prior to 
the issuance of said policy that the plaintiff had any venereal disease, and defend- 
ant avers that at the time defendant first received notice that the plaintiff had 
venereal disease said policy was in full force and effect, and that it has continued 
in full force and effect continuously from that time to the filing of this suit, and 
defendant further avers that said policy contains no provision authorizing the defend- 
ant to cancel said policy, when it is in force and effect, nor authorizing defendant to 
refuse to accept premiums upon said policy for any reason at a time when said 
policy is in force and effect.” This pleading was pertinent, and should have been 
permitted. 

The case should be retried on pleading conforming to the above rulings. 

Reversed and remanded. 

Anderson, C. J., and Somerville and Bouldin, JJ., concur. 


GEE v. ALABAMA PROTECTION & AID ASS’N. (6 Div. 212.) 
(Supreme Court of Alabama. Oct. 30, 1924.) 
101 Southern Reporter 750. 
1. INSURANCE—COUNT SUBSTANTIALLY FOLLOWING CODE FORM 

WAS NOT DEMURRABLE. 

In action for sick benefits under insurance policy, a count which substantially 
followed Code form (Code 1907, p. 1196), with such difference in phraseology as was 
made necessary by the particular character of policy sued on, was not demurrable. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Appeal from Circuit Court, Tuscaloosa County; Fleetwood Rice, Judge. — 

Action by Spencer Gee against the Alabama Protection & Aid Association on a 
policy of insurance. Following adverse rulings on pleading, plaintiff takes a non- 
suit, and appeals. Transferred from Court of Appeals, under Acts 1911, p. 450, 
§6. Affirmed. 

Festus F. Windham, of Birmingham, for appellant. 
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Brown & Ward, of Tuscaloosa, for appellee. 

Garpner, J. Suit by appellant against appellee to recover sick benefits, as pro- 
vided in an insurance policy issued by defendant to the plaintiff. 

[1, 2] Plaintiff stated his cause of action in two counts. The first followed sub- 
stantially the Code form (Code 1907, p. 1196), with such difference in phraseology 
made necessary by this particular character of policy, and it was sufficient. The 
second count was more in detail, and the policy was made an exhibit thereto, and 
a reference to paragraph 17 thereof indicates, in connection with the date of bring- 
ing the suit, that the action for recovery was prematurely brought. There were 
demurrers to each count of the complaint, and one of the assignments of demurrer 
takes the point that the complaint shows upon its face the suit was prematurely 
brought. It thus appearing on the face of the complaint, the point may be taken 
by demurrer. 31 Cyc. 291. The court sustained the demurrer to the complaint. As 
to count 1, this was error; but, as to count 2, it does not appear to be questioned by 
counsel for appellant that this count was subject to the demurrer interposed. : 

[3] There was a non-suit, but no bill of exceptions appears. It is not questioned 
that the two counts sought the same recovery, the latter count stating the cause of 
action more in detail. This count disclosing the action as prematurely brought, 
probable injury to plaintiff in sustaining demurrers to the first count is not made to 
appear. It is error without injury, and reversible error is therefore not shown. 

Let the judgment be affirmed. 

Affirmed. 


Anderson, C. J., and Sayre and Miller, JJ., concur. 


BUCKNER y. RIDGELY PROTECTIVE ASS’N er at. (No. 18524.) 
(Supreme Court of Washington. Oct. 10, 1924.) 
29 Pacific Reporter 313. 

1. INSURANCE—INSURED HELD NOT REQUIRED TO SIGN BLANKS 
REQUESTING CHANGE IN BENEFICIARY WITH OWN HAND. 
Insured was not required to sign blanks requesting change in beneficiary with 

own hand, but could adopt any form of signature. 
(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE—TYPEWRITTEN SIGNATURE TO REQUEST FOR 
CHANGE OF BENEFICIARY HELD SUFFICIENT. 

Typewritten signature to request for change of beneficiary held sufficient, in view 
of circumstances showing insured’s acceptance of signature as his own. 
(For other cases, see Insurance, Dec. Dig. ‘> 

3. INSURANCE—SEPARATE FORM ATTACHED TO POLICY SUF- 
FICIENT, UNDER PROVISION REQUIRING INSURER’S CONSENT 
TO CHANGE OF BENEFICIARY “INDORSED” THEREON. 

Under provision of policy prohibiting change of beneficiary without insurer’s 


consent in writing “indorsed” thereon, a separate form attached to instrument was 
sufficient. 


(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE—ONE MAY BE COMPETENT BENEFICIARY WITHOUT 

HAVING INSURABLE INTEREST. 

One may be competent beneficiary without having an insurable interest im in- 
sured’s life. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

5. INSURANCE—INSURED'S FIANCE HELD COMPETENT  BENE- 

FICIA 

Insured’s fiancé held competent beneficiary, notwithstanding Rem. Comp. Stat., 
§ 7033, defining insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

Department 2. 

Appeal from Superior Court, Spokane County; Lindsley, Judge. 

Action by Louise Buckner against the Ridgely Protective Association, Adele 
Germain, minor, and W. G. McCluskey, guardian. Judgment for last-named de- 
fendant against plaintiff, and plaintiff appeals. Reversed, and remanded with 
instructions. 

Arthur L. Hooper and E. A. Cornelius, both of Spokane, for appellant. 

James Emmet Royce, of Spokane, for respondents. 
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Futierton, J. The Ridgely Protective Association is an insurance company 
engaged in the business of insuring members of the Independent Order of Odd Fel- 
lows against disability caused by sickness or injury, and against death caused by 
accident. The company ‘has its home office at Worcester, Mass. On October 22, 
1917, the company issued a policy of insurance to Frederick A. Germain, a widower, 
for the principal sum of $2,250, payable in the case of his accidental death to Adele 
Germain, the minor daughter of the insured, who was then residing with her maternal 
grandmother, in Los Angeles, Cal. The insured was a police officer of the city 
of Spokane, and met his death on July 21, 1922, by being struck by a motor truck 
while serving as a traffic officer of that city. The insured had personally paid the 
premiums upon the policy as they became due, and the policy was otherwise in good 
standing at the time of his death. 

On the death of the insured one Louise Buckner made claim to the insurance 
company as the sole beneficiary under the policy. A claim as sole beneficiary was 
also made to the company on behalf of the daughter of the insured. The company, 
while not disputing its liability, declined to determine the dispute between the claim- 
ants, and Miss Buckner thereupon brought an action in the superior court of Spokane 
county against the company to recover upon the policy. The company appeared in 
the action, caused the daughter to be made a party defendant thereto, and, with leave 
of the court, paid into the registry of the court the amount of the policy, with interest 
and costs, and was thereupon dismissed from the action and discharged from further 
liability. The action was thereafter waged between Miss Buckner and the daughter. 
It was tried by the court sitting without a jury and resulted in a judgment in favor 
of the daughter. From this judgment the appeal before us is prosecuted. 

The appellant, Buckner, rested her claim to the sum payable upon the policy on 
the ground that she had been substituted by the insured as the beneficiary of the 
policy in the place of the daughter. The evidence she was able to produce to sus- 
tain her .claim is not seriously controverted—the principal question being whether 
the evidence is sufficient to substantiate her claim. It appears that the insurance com- 
pany named had issued a number of policies to the members of the local lodge at 
Spokane of the order before named, the premiums upon which were payable quarterly. 
It had employed a collector to collect these premiums, who seems to have been 
the source through which Germain usually communicated to the insurance company. 
Some time in the early part of July, 1921, Germain, when making his quarterly pay- 
ment, stated to the collector that he had lost his policy, and requested that a duplicate 
be issued to him. The collector, on July 20, 1921, when making return to the insurance 
company, made the request known to the company. In compliance therewith, the com- 
pany issued a duplicate policy, and forwarded it to the insured by mail to his local 
address in the city of Spokane. In February, 1922, the insured told the collector that 
he desired to change the beneficiary of the policy. He was then informed that it 
would be necessary to return the policy to the company with a request to that effect. 
Shortly thereafter the insured brought the policy to the collector, who, under the date 
of February 16, 1922, forwarded it to the company, notifying them of the insured’s 
request. The company received the policy and the collector’s letter stating the desire 
of the jnsured, on February 23, 1922, and on the same day sent to the insured dupli- 
cate slips in the form it used to effect a change of beneficiary under its policies, stating 
in ifs letter accompanying the slips that it had received the letter of the collector 
notifying it “of the change you desire made in the beneficiary named in your con- 
tract,” and advising him that “before this change can be made it will be necessary to 
fill out the two slips inclosed and return them to us.” The letter was addressed to 
the insured at his local address in Spokane. 

The slips were returned to the company, reaching its office on March 7, 1922. The 
blanks in the slips were filled out with a typewriter, and the purported signatures of 
the insured thereon were written in the same manner. The record fails to show 
whether any communication accompanied the return of the slips. The secretary of 
the insurance company, the only officer of the company whose testimony appears in 
the record, testified that he had no personal knowledge of the matter; explaining his 
lack of knowledge by saying that requests for a change of beneficiary in policies were 
routine matters, attended to by the clerks of the company without submission to him 
unless the request contained something which the clerk giving it attention deemed 
unusual or required further explanation. The slips containing the request were 
stamped with the approval of the secretary of the company, one of them pasted on 
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the policy, and on the day following the policy, with the request and approval so 
attached, was forwarded to the insured at Spokane. The slip contained the request 
that the beneficiary named in the policy be changed from the daughter of the insured 
to the appellant, Louise Buckner. 

The slip had written theron the local address of the appellant, and the letter 
returning the policy was addressed to the insured at this local address, not at his 
home address, of which the company had knowledge and to which it had theretofore 
addressed all of its communications to him. It was shown, however, that the envelope 
containing the policy was delivered to the insured unopened, and that it was found 
after his death among others of his private papers in a locked desk at his home, the 
key to which was taken from his person immediately following his death. At the 
time it was found, the envelope had been opened, indicating that its contents had been 
examined by the insured. 

There was evidence of statements made by the insured a short time preceding 
his death to the effect that he had changed the beneficiary of his policy from his 
daughter to the appellant, and the appellant was permitted to testify that a marriage 
engagement existed between herself and the insured. 

The policy contained a provision to the effect that consent of the beneficiary 
named therein should not be necessary to a change of beneficiary by the insured, 
but also provided that no change in any of the provisions of the policy should be 
valid unless approved in writing by the president or secretary of the company “in- 
dorsed” thereon. 

The trial court seems to have based its judgment on three distinct grounds: 
First, that the evidence failed to show that the attempted change in the beneficiary 
was authorized by the insured; second, that, if so authorized, it was not effected 
because not made in the manner provided in the policy; and, third, that the appellant 
was not a person competent to be named as a beneficiary of the policy. 

[1, 2] With none of these conclusions have we been able to agree. The evidence, 
while largely circumstantial, shows clearly to our minds that the insured intended 
to and did make a change in the beneficiary of the policy. The circumstances which 
can be said to point to a contrary conclusion are that the name of the insured on 
the request blanks was written with a typewriter, that they were not returned to the 
company through the collector, the usual source through which the insured com- 
municated with the company, and that the envelope returning the policy was not ad- 
dressed to the local address of the insured. But these circumstances can hardly out- 
weigh the other circumstances disclosed. At best, they point to the possibility of 
fraud. But they are just as capable of an honest interpretation, and the record 
otherwise gives no countenance to the conclusion that the insured had been imposed 
upon. It was not necessary to the validity of the request blanks that they be signed 
by the insured with his own hand. He was at liberty to adopt any form of signature 
he so chose. The question is always one of intent, and the cases are uniform in hold- 
ing that a printed or stamped signature, or a signature written by another than the 
person to be bound, is valid and binding if the person to be bound directs it to be so 
written, or accepts it as his own. See note to the case of Metropolitan Discount 
Co. v. Davis, 7 A. L. R. 670. 

While we seemingly have no case directly upon the question, the principle is recog- 
nized in the following: Bell v. Waudby, 4 Wash. 743, 31 Pac. 18; Horr v. Hollis, 20 
Wash. 424, 55 Pac. 565; Tumwater v. Hardt, 28 Wash. 684, 69 Pac. 378, 92 Am. St. 
Rep. 901; Yakima Valley Bank v. McAllister, 37 Wash. 566, 79 Pac. 1119,1 L. R. A. 
(N. S.) 1075, 107 Am. St. Rep. 823; Degginger v. Martin, 48 Wash. 1, 92 Pac. 674. 

An illustrative case on the general question is Schmidt v. Iowa K. P. Ins. Ass’n, 
82 Iowa, 304,.47 N. W. 1032, 11 L. R. A. 205. In that case the insured (Schmidt) 
had been‘twice married. He had a son, Peter, by his first marriage, and a son, John, 
by the second. He had taken out a policy in which Peter was named as the bene- 
ficiary, and on his death bed he sought to make the mother of John and John the 
beneficiaries in Peter’s stead. The acts done to constitute the change, and the opinion 
of the court as to their effect, are stated in the following language: 

“The material question to be determined in this case is whether what was done by 
Schmidt, and under his direction, should be given the effect of a change of the bene- 
ficiary named in the certificate. Three days before his death, Schmidt sent for Judge 
Wilber, who resided in Dakota City, Neb., to transact business for him. Judge 
Wilber attended as requested, and drew certain deeds which Schmidt executed. After 
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that was done he spoke of the certificate in suit, said it was locked up in a safe, but, 
if it could be procured, he would like to make a transfer of it. An attempt to obtain 
the certificate at that time failed. Two days later, Alex. Fellner, a soliciting agent, 
who resided in Sioux City, and through whose influence Schmidt became a member 
of the defendant association, visited him. They conversed in regard to the beneficiary 
of the certificate. Schmidt stated that he wished it to be so changed that his wife, 
Annie, and his son, John, should be the beneficiaries. It was finally arranged that 
the certificate should be sent to Sioux City the next day, and that the necessary in- 
dorsement thereon should be made by T. J. Wing, who was the presiding officer of 
the lodge to which Schmidt belonged. The certificate was brought to Sioux City on 
the next day, and the indorsement was made by Wing, according to the arrangement 
made the previous day. Wing did not act by virtue of any writing made by Schmidt, 
nor by any verbal authority given by him in person, but by directions communicated 
by a person to whom Schmidt had given them. But we are satisfied that what Wing 
did was done at the request and by the direction of Schmidt, and, that being true, 
his direction and wish should be given effect, although not expressed in writing. It 
is perhaps true that he had the physical power to sign the indorsement had it been 
presented to him, or to have signed written authority to Wing to do so, but, although 
it might have been a better plan, he was not bound to adopt it. He showed his intent 
clearly by sending the certificate to Wing with verbal instructions to make the 
indorsement necessary to effect the change of beneficiaries which he desired. His 
intentions and the authority he gave having been ascertained, the acts of his agent in 
carrying them into effect should be enforced.” 

[3] The second objection does not in our opinion require extended discussion. 
While the policy provides that changes may not be made therein without the consent 
of the company in writing indorsed thereon, and while it is true that the technical 
definition of the term “indorse” is to write upon the back of a paper or document, 
it is generally held that the place where the indorsement is put is not material, if the 
signer intended it as an indorsement. Haines v. Dubois, 30 N. J. Law, 259. Tt may 
be written on the face of the instrument (Shain v. Sullivan, 106 Cal. 208, 39 Pac. 

), or, as was done in this instance, upon a separate piece of paper and attached 
to the instrument (Richards v. Warring, 39 Barb. (N. Y.) 42; Cowdery v. John- 
son, 60 Vt. 595, 15 Atl. 188). 

The argument that the appellant was not a person competent to be named as the 
beneficiary of the insured is founded in part on the state Insurance Code. The sec- 
tion pointed out as bearing upon the question is the section defining the various 
terms used in the Code. Rem. Comp. Stat. § 7033. Insurable interest in the life of 
another is therein defined to exist— 

“when the beneficiary, because of relationship, either pecuniary or from ties of blood 
or marriage, has reason to expect some benefit from the continuance of the life of 
the insured.” 

The argument is that the appellant has not these qualifications, and hence cannot 
become a beneficiary/of the insured. But we think the argument mistakes the mean- 
ing of the statute. The statute does no more than define what constitutes an insurable 
interest. It does not provide, nor purport to provide, that every beneficiary shall have 
an insurable inerest in the life of the person insured, but provides only what shall 
constitute such an interest where an interest is necessary. Stated in another way, the 
statute does not change the general rules of law governing the instances when and 
when not a person may be the beneficiary of an insurance policy issued on the life 
of another. It must follow, therefore, that the statute is without application, unless 
it is to be held that the appellant is not competent to become a beneficiary under the 
policy in question unless she has an insurable interest in the life of the insured. 

[4, 5] But it is not the rule that one to be competent as a beneficiary of an insur- 
ance policy issued on the life of another must, in every instance, have an insurable 
interest in the life of that other. If, to illustrate, one person of his own volition 
and at his own cost takes out an insurance policy on the life of another payable to 
himself, he must have an insurable interest in that other, else the contract is a mere 
wager, and void as against public policy. But a person always has an insurable 
interest in his own life and may himself insure it for the benefit of any person he 
sees fit, regardless of the question whether the beneficiary named has or has not an 
insurable interest in his life. These principles, in so far as we are advised, are sus- 
tained by all of-the authorities. It is not, however, necessary to collect them here. 
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Sufficient to show the general trend can be found in Ruling Case Law under the 
title “Insurance,” at’ paragraphs 96 and 97. 

Our conclusion is that the insured did change the beneficiary of his policy from 
his daughter to the appellant, and that there is no legal reason why the change is not 
valid. The judgment entered is reversed, and the cause remanded, with instructions 
to enter a judgment for the appellant. 

Main, C. J., and Bridges, Pemberton, and Mitchell, JJ., concur. 
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O 
CONTINENTAL AUTO INS. ASS’N v. TRAYWICK. (6 Div. 216.) 
(Supreme Court of Alabama. Oct. 16, 1924.) 
101 Southern Reporter 614. 

1. INSURANCE—THAT WRITTEN NOTICE WAS SENT COMPANY’S 
HOME OFFICE INFERABLE FROM NOTICE SENT LOCAL AGENT 
AND FORWARDED BY HIM, AND RETURN OF QUESTIONNAIRES 
TO ASSURED. 

Where policy provided that immediate written notice of loss be sent company’s 
home office, and assured gave it to local agent who forwarded it, jury could infer 
that company received the notice, where it sent assured blanks or questionnaires to be 
filled out. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

2. INSURANCE—WHERE INSURANCE COMPANY MADE GENERAL RE- 
QUEST FOR INFORMATION OMITTED FROM STATEMENT FILED 
WITHIN TIME LIMIT, INFERENCE OF WAIVER OF TIME LIMIT 
HELD WARRANTED. 

Where policy provided for sworn statement within 60 days, among other things, 
of time of loss, and statement tendered within time limit omitted time of loss, jury 
may infer waiver of 60-day limit from company’s request for information omitted, 
without mentioning time limit. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from Circuit Court, Jefferson County; Dan A. Greene, Judge. 

Action on a policy of automobile fire insurance by T. H. Traywick against the 
Continental Auto Insurance Association. From a judgment for plaintiff, defendant 
appeals. Affirmed. 

The complaint alleges that plaintiff and defendant entered into a written contract 
of insurance, under the terms of which defendant, tor a consideration paid by the 
plaintiff, agreed to pay to plaintiff a stated sum, in the event plaintiff’s automobile was 
destroyed by fire; that the automobile was destroyed by fire; and that defendant has 
not paid as agreed, etc. 

Defendant’s pleas 8 and 9 are as follows: 

“8. That the policy of insurance upon which this suit is based provides as follows: 
(2) That assured shall give the association at Springfield, Ill., immediate written 
notice of any accident, claim, loss, or suit covered hereunder with the fullest informa- 
tion then obtainable. And it further provides: ‘Compliance on the part of the 
assured with the provisions of this policy, relative to the payment of premiums and 
notice and proof of loss relating to the establishment of the validity of a claim, is 
essential to recovery.’ And defendant avers the plaintiff did not give immediate 
written notice of the loss, sought to be recovered in this suit, to the association at 
Springfield, Ill., wherefore plaintiff should not have and recover of the defendant 
in this action.” 

“9. That the policy of insurance upon which this suit is based provides as fol- 
lows: ‘And within 60 days after stich loss or damage the assured shall render a 
statement to the association at its home office, signed and sworn to by said assured, 
stating the knowledge and belief of the assured as to the time and cause of the loss 
or damage, the interest of the assured and of all others in the property, and the amount 
of such loss or damage, and it is a condition of this policy that failure on the part 
of the assured to render such sworn statement for loss or damage to the association 
at its home office within 60 days of the date of such loss or damage shall render 
such claim null and void.’ And defendant avers that the plaintiff did not render the 
said statement as required in the aforesaid provision of said policy nor any in lieu 
thereof; wherefore plaintiff should not have and recover of the defendant in this 
action.” 

The following is the substance of a letter written by defendant to plaintiff: 

“We have the questionnaires recently forwarded to you in reference to a fire 
damage to your car under policy 43329. You do not give us the exact date this fire 
occurred; that it, the month, day, and year. Please supply us with this information 
at once.” 

Lange & Simpson and W. H. Brantley, Jr., all of Birmingham, for appellant. 

John W. Altman and J. K. Taylor, both of Birmingham, for appellee. 

Anperson, C. J. [1] Appellant insists that it was entitled to the general charge: 
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First, because its plea 8 was proven without dispute ; and, second, because plea 2 was 
proven without dispute. Plea 8 is based upon a failure to give the association imme- 
diate written notice at its home office of the loss, with full particulars. It may be 
conceded that the plaintiff did not comply with this condition, and that the fact that 
the policy required the notice to be given at the home office excluded the right to 
serve the same on the local agent. But it was given to the local agent, and he sent 
it in to the home office, the jury could infer a substantial compliance with the con- 
dition as set out in plea 8. The jury could have well inferred that the defendant 
received such notice at its home office, whether given directly by the plaintiff or 
through the local agent, as defendant knew about the loss and sent the plaintiff certain 
blanks or questionnaires to be filled out, looking to an adjustment of same. 

[2, 3] Plea 9, however,,was proven. The condition there set up required a state- 
ment within 60 days, among other things, of the time of the loss, and the statement 
introduced was not rendered within 60 days. The letter introduced by the plaintiff 
from defendant shows that a statement was filed within 60 days, but was defective 
in omitting the time of the loss, and the evidence shows that this omission was not 
supplied until more than 60 days after the loss. It may be that the defendant, by the 
letter to the plaintiff requesting this information, contemplated a reasonable time for 
supplying same after the receipt of said statement because of this defect, but re- 
quested the information and thereby impliedly extended the time for supplying the 
same, if it could not be sent in within the 60 days. Had defendant suggested or 
requested that this information must reach it, or would not be accepted unless received 
within 60 days after the loss, the plaintiff could perhaps have wired it within the 
60 days, but, having made a general request as indicated by the letter, the jury could 
have well inferred a waiver of the 60-day limit. True, this matter should have been 
more properly set up by way of replication to the defendant’s 9th plea, but, as the 
proof tending to show a waiver was introduced without objection, this question was 
made an issue, and was sufficient to prevent the giving of the general charge for the 
defendant under its plea 9. 

The excerpt from the oral charge as set forth in the second assignment of error 
does not appear to have been excepted to by the appellant. 

[4] The trial court did not commit reversible error in permitting the witness 
Evans to testify as to the value of the car just prior to its loss by fire. True, the 
witness stated he did not know the market value the day it was burned, but he was 
familiar with the car, and there was enough evidence in the record as to the use 
and condition of the car between the last time Evans saw it and the day it was burned 
as to make his evidence as to value relevant. 

The judgment of the circuit court is affirmed. 

Affirmed. 

Sayre, Gardner, and Miller, JJ., concur. 


BOARD OF TRADE LIVERY CO. v. GEORGIA CASUALTY CO. (No. 24174.) 
(Supreme Court of Minnesota. Nov. 7, 1924.) 
200 Northwestern Reporter 633. 
(Syllabus by the Court.) 

1. INSURANCE—“JITNEY” ORDINANCE HELD NOT TO LIMIT EFFECT 
OF LICENSEE'S PUBLIC LIABILITY INSURANCE 
The so-called “jitney ordinance” of Duluth requires all licensees to be covered 

by a certain measure of liability insurance for the benefit of the public. The ordi- 

nance is not restrictive, and does not limit the effect of a policy procured in com- 
pliance therewith, particularly where the policy is so clear as ‘to prevent resort to 
extraneous aids to construction. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE—PUBLIC LIABILITY INSURANCE POLICY CONSTRUED 
AS CONTRACT OF INSURANCE, AND NOT GOVERNED BY LAW OF 
SURETYSHIP. 

A public liability insurance policy against loss arising from claims for injuries to 
person or property is not governed by the law of suretyship, but is to be construed 
and applied as a contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE—LIABILITY INSURER HELD LIABLE TO AUTOMOBILE 
BUS OWNER, AGAINST WHOM NAVIGATION COMPANY RECOV- 
ERED FOR INJURIES TO PASSENGERS. 
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Certain passengers of a Navigation Company held an excursion ticket entitling 
them to an automobile ride in Duluth. The ride was taken in an automobile belong- 
ing to plaintiff, and pursuant to a contract between it and the Navigation Company. 
The passengers were injured by reason of an accident to the automobile. They re- 
covered damages from the Navigation Company as for a breach of its contract for 
their safe carriage. The Navigation Company subsequently recovered the amount of 
those judgments from plaintiff. Held, that the defendant is liable for the amount 
of such judgments to plaintiff, under a policy of insurance issued by defendant and 
protecting plaintiff against “loss arising or resulting from claims upon the assured 
for damages on account of bodily injuries actually suffered or alleged to have been 
suffered.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from District Court, St. Louis County; H. . Grannis, Judge. 

Action by the Board of Trade Livery Company against the Georgia Casualty 
Company. From an order overruling demurrer to complaint, defendant appeals. 
Affirmed. 

Warner E. Whipple, of Duluth, for appellant. 

Washburn, Bailey & Mitchell, and M. E. Louisell, all of Duluth, for respondent. 

Stone, J. Appeal, on a certificate that the questions involved are important and 
doubtful, from an order overruling a demurrer to a complaint which tells this story: 

Plaintiff operates a line of automobiles for hire in Duluth, under a license issued 
by the city, pursuant to a so-called “jitney ordinance,” which requires all licensees to 
carry public liability insurance. With that requirement plaintiff has completed, and at 
the times now in question was protected, within certain limits, by a public liability 
policy issued by defendant, the material terms of which are hereinafter stated and 
considered. 

During August, 1917, the Northern Navigation Company, which operates a line of 
passenger steamships between Duluth and other lake ports, landed certain passengers 
in Duluth. Those now in question will be called the Thurstons. They held excursion 
tickets issued by the Navigation Company which entitled them to an automobile ride 
over Duluth’s justly famed boulevard. The automobile trip was covered by a coupon 
which was a part of the ticket purchased from the Navigation Company. The auto- 
mobile service at Duluth was rendered by plaintiff under contract with the Navigation 
Company. While the Thurstons were taking the drive in one of plaintiff's automo- 
biles, an accident occurred resulting in serious personal injuries to them. 

The Thurstons resided at Detroit, Mich., and there they prosecuted to a successful 
conclusion suits for damages against the Navigation Company, which was held liable 
for a breach of its contract for the safe carriage of its passengers. See Thurston v. 
Northern Navigation Co., 205 Mich. 278, 171 N. W. 423. The judgments procured 
were paid, and thereafter, when plaintiff sued the Navigation Company in di Louis 
county, for an admitted balance of account, the latter, on a counterclaim, recovered 
from plaintiff the amount of the Thurston judgments. Those judgments included not 
only the damages suffered by the Thurstons, but also the taxable costs and disburse- 
ments of the litigation. Defendant was given timely and formal notice of the com- 
mencement both of the Thurston Cases in Michigan, and the action of the plaintiff 
against the Navigation Company in St. Louis county, and was invited to assume 
the defense. 

The complaint sets forth the contract of insurance issued by defendant to plain- 
tiff, and thereon is predicated the demand for judgment in favor of plaintiff for the 
amount for which it has been held liable to the Navigation Company on account 
of the Thurston judgments. The sole question is whether the loss sustained is a dam- 
age insured against by the policy. 

The issuance of such contracts of insurance is a principal portion of the business 
for which defendant was organized, and for which it is licensed to do business as a 
foreign corporation in Minnesota. By this policy plaintiff was indemnified “against 
loss arising or resulting from claims upon the assured for damages on account of 
bodily injuries accidentally suffered or alleged to have been suffered, while this policy 
is in force, including death resulting at any time therefrom, by any person or per- 
sons, not employed by the assured, by reason of the ownership, maintenance, or use of 
any of the automobiles” covered by the policy. 

There were the usual “exceptions,” one of which was any “liability of others 
assumed by the assured under any contract or agreement, oral or written.” The 
policy provided that no action should be brought against defendant unless to enforce 
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payment by the company (defendant) “of a final judgment rendered after a trial in 
a suit against the assured for damages.” 

1. We consider first the argument for appellant that the ordinance which required 
the insurance in question should be taken as so limiting the effect of that insurance 
that there can be no recovery in the present case, because plaintiff’s loss arose from 
paying the amount of the Thurston judgments to the Navigation Company, instead of 
to the Thurstons themselves. It seems clear that the Thurstons might have sued plain- 
tiff and recovered judgments against it as they did against the Navigation Company, 
and that had they done so defendant would now be liable. Notwithstanding, it is 
argued that, inasmuch as plaintiff did not respond directly to the Thurstons, but 
instead made payment to the Navigation Company, the insurance has ceased to apply, 
and plaintiff has no recourse against defendant. 

The argument demands resort to the ordinance in construing the policy. It 
assumes necessarily the premise that there is an ambiguity in the policy which mnust be 
removed by construction, and that the ordinance is the first thing to which resort 
must be had for interpretative aid. The argument of course falls if its necessary 
premise is unfounded, and the policy itself so clear as to prevent resort to extraneous 
aids in its application. As will later appear, that is our view; but for the time being 
we will with counsel for defendant assume the contrary, and upon that assumption 
proceed to an examination of the argument based upon the supposed restrictive effect 
of the ordinance. 

[1] Has the so-called “jitney ordinance” any restrictive effect upon all insurance 
policies issued to public automobile owners in compliance therewith? It provides that 
the insurance shall cover “each auto car carrying passengers” and all injuries thereby 
caused to persona or property; that it shall be in such form that: 

“An action may be brought thereon * * * by any person injured, in person or 
property, by reason of any act of the owner, driver, duane, manager or other 
person in such operation of said vehicle; or by the representative of any person killed 
by such act.” 

It is this portion of the ordinance that is urged upon us to prevent a recovery 
by any one other than a person actually injured in person or property. 

We find nothing in the ordinance permitting us so to construe and apply it. What 
it does is not to require a maximum, but a minimum of protection for the public. 
There is not a word indicating that owners of automobiles for hire cannot procure as 
much insurance protection as they desire, in addition to the minimum required by the 
ordinance. We would not be disposed to look very far in a municipal by-law for a 
requirement so unreasonable. And if one was found, there would remain the question 
of the competency of municipal legislation so to restrict the right of contract. But in 
this case no such restriction was intended. 

There is a similarity between a contract such as this and the bond of a public 
contractor, and there is no doubt that where a bond of the latter class is given pur- 
suant to a statute “it must be construed in the light of the statute, and extended as 
well as limited in its scope.” Combs v. Jackson, 69 Minn. 336, 72 N. W. 565. But 
even there it was recognized very explicitly that the statute cannot be resorted to if 
“violence would be done to the language of the bond” by such a course. See, also, 
Fay v. Bankers’ Surety Co., 125 Minn. 211, 146 N. W. 359, Ann. Cas. 1915C, 688. 

The contract under consideration is different from an official bond. Both are 
express contracts. But there is nothing here requirmg a holding that the ordinance 
is a part of the contract. It simply requires a contract of the kind in question. It 
does not by that fact become a restrictive part of the contract. Official bonds are 
different, for there frequently the “contract consists of the staatutory bond and the 
statute law relating to the office.” County of Scott v. Ring, 29 Minn. 398, 13 N. W. 
181. In the case of a statutory bond the argument frequently is permissible that the 
obligation of the surety is “coincident with the obligations imposed by the statute.” 
Downs v. American Surety Co., 132 Minn. 201, 156 N. W. 5, where again it was 
recognized that there must be no “violence to the language of the bond.” 

Here, as already observed, the purpose of the ordinance was to exact a minimum 
of insurance protection for the public, but not to limit the extent to which the owners 
of licensed vehicles might go in protecting themselves against public liability of all 
sorts. Even though resort to the ordinance were necessary, we consider that the use 
of it, urged upon us by counsel for appellant, would result in “doing violence to the 
language of the bond,” and cause such a distortion of it that its expressed purpose 
of insurance would be wholly frustrated so far as the Thurston claims are concerned. 
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[2] 2. We next go to the policy itself, the controlling provision of which has 
already been quoted. The contract itself is labeled “Automobile Liability Policy,” and 
on its face appears to have been issued from the “Liability Department” of defendant. 
it indemnifies plaintiff, not against any particular variety of lawsuit, but “against 
loss arising or resulting from claims upon the assured for damages on account of 
bodily injuries accidentally suffered or alleged to have been suffered while this policy 
is in force.” It is too late now to attempt with much prospect of success to indulge, 
in favor of the insurer under such a contract, the jurdicial tenderness formerly evinced 
on behalf of sureties, many of whom assumed their obligations as a matter of per- 
sonal accommodation and without compensation. Contracts of the kind before us 
are to be considered as insurance contracts, and interpreted as such, rather than as 
the undertakings of sureties. American Brick & Tile Co. v. Turnell, 143 Minn. 96, 
173 N. W. 175, and cases cited. 

Applying that rule, we find no occasion to resort to the ordinance for aid in the 
interpretation of the policy upon which defendant is sued. Certainly there is no rea- 
son for using that ordinance as a means of reducing the liability assumed by the policy 
and paid for by the stipulated premium. 

[3] 3. Going now to the controlling question in the case, it must be resolved 
against defendant for the simple reason that what it insured plaintiff against was not, 
in the last analysis, judgments for damages or claims of any kind, but “loss arising or 
resulting from claims upon the assured for damage on account of bodily injuries acci- 
dentally suffered or alleged to have been suffered.” Liability depends, therefore, not 
on the manner in which claims are enforced, as being indirect rather than direct, but 
upon the agency of causation, i. e. claims “for damage on account of bodily injuries.” 
The amount required to reimburse the Northern Navigation Company for the Thurs- 
ton judgments is so clearly a Joss of the kind insured against that it ought not to 
require argument to demonstrate that it is within the policy coverage. If the claim 
had been enforced by the Thurstons against plaintiff directly, there would have been 
no suggestion by defendant that it was not liable. It would have assumed the 
defense against those claims or would have settled them. That is the ordinary and 
inescapable course in such cases. 

The fact that the same claims now come through the medium of the Navigation 
Company, against which they were first asserted, certainly cannot change their char- 
acter. That the Navigation Company happened to be liable to the Thurstons does not 
alter the case. The merits of the case are not thereby changed so as to permit de- 
fendant’s escape from a liability clearly assumed by its contract. However or by 
whomsoever the claims were finally brought home to the plaintiff so that it had to 
respond in money, they were still a “loss” assured against by the policy in question. 
Defendant cannot escape liability because of the devious and unusual route followed 
in the final enforcement of the claims against plaintiff. This conclusion is fortified 
by the language of condition D of the policy, which imposes upon defendant the 
express obligation to discharge all final judgments against the assured (plaintiff), 
“on account of accidents covered by this policy.” 

The exception from defendant’s contract responsibility of “liability of others 
assumed by the assured under any contract or agreement” cannot be allowed to relieve 
defendant from its obligation to insure plaintiff against loss arising from its own lia- 
bility for personal injuries suffered by its passengers. That is the kind of liability to 
which plaintiff has been compelled to respond. In reimbursing the Navigation Com- 
pany for its outlay on account of the Thurston judgments, plaintiff was making good 
its own liability and its own wrong, and not a primary liability or wrong of the 
Navigation Company, a conclusion the correctness of which is not alter by the 
circumstance that the Thurstons in the first instance were able to collect from the 
Navigation Company. Notwithstanding that fact, the initial wrong, giving rise to 
the cause of action and the resulting “loss,” was the act of the plaintiff, and the 
resulting liability was its liability and one of those, loss from which was clearly 
insured against by defendant. 

The case is analogous to those where one of two joint tort-feasors may compel 
indemnity from the other. That is allowed notwithstanding a joint original liability, 
where, as between themselves, only one is at fault, and his wrongful act or omission 
is a breach of a duty owed to the other, and the primary cause of the injury. 
ee . — & Casualty Co. v. 'N. W. Telephone Exchange Co., 140 Minn. 
The order appealed from must be and is affirmed. 
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HUMPHREY v. POLSKI (BELT AUTO INDEMNITY ASS’N, GarnisHEE). 
(No. 24069.) 
(Supreme Court of Minnesota. Nov. 21, 1924.) 
200 Northwestern Reporter 812. 
(Syllabus by the Court.) 
INSURANCE—GARNISHEE *DISCL SURE OF AUTOMOBILE INDEM- 
te INSURER HELD NOT TO ENTITLE PLAINTIFF TO JUDG- 

The garnishee disclosure of an automobile indemnity insurer does not show that 
by carrying on the defense for the assured it estopped itself or waived the right to 
assert nonliability under the policy, which provided that loss of the insured should not 
be covered if it occurred while, in running the automobile, he was under the influence 
of —o liquor. 

(For other cases, see Insurance, Dec. Dig. § 388[5]. ) 

Appeal from District Court, Ramsey County; Hugo Hanft, Judge. 

Action by Vera Humphrey against Roman F. Polski, defendant, and the Belt Auto 
Indemnity Association, garnishee. From an order denying her motion for judgment 
against garnishee on disclosure, plaintiff appeals. Affirmed 

Joseph A. Poirier, of Minneapolis, for appellant. 

Orr, Stark & Kidder, of St. Paul, for respondent. 

Hort, J. Plaintiff appeals from an order denying her motion for judgment 
against the garnishee upon its disclosure. 

It appears from the files that plaintiff recovered a verdict against defendant as 
damages for injuries received through defendant’s negligent operation of an automo- 
bile. The disclosure reveals that the garnishee had issued its policy of insurance 
indemnifying defendant for loss growing out of the operation of the automobile, which 
policy contains this provision: 

“This contract does not cover loss resulting or arising from any of the following 
causes, or while said automobile is being used or maintained under the following 
conditions: * * * And it does not cover loss or damage or legal liability sustained 
while * * * said automobile was being operated or driven by any person otherwise 
covered by the contract, but who was under the influence of intoxicating liquor at 
the time such loss, damage, or liability arose.’ 

It also appears that shortly after this suit was brought, and after the garnishee 
had taken charge of the defense, as obligated under the policy, a claim was made that 
defendant was under the influence of liquor when plaintiff received her injury, and 
thereupon the garnishee tendered the defense to defendant, and advised him that the 
garnishee refused to proceed with the defense, unless he would agree that so doing 
should not be a waiver of the right to deny liability upon the policy, in case it 
appeared that he was in fact driving the automobile at the time in question while 
intoxicated; that defendant vigorously denied that he was intoxicated, and on that 
assurance the garnishee continued in the defense; but from admissions made by de- 
fendant, under oath at the trial, and from facts discovered after the trial, the gar- 
nishee had ascertained that defendant was intoxicated when driving the automobile 
at the time plaintiff was injured, and therefore denies all liability. 

It is perfectly clear that the policy does not cover loss sustained by the insured 
from the operation of the car, while he as driver is under the influence of intoxicants, 
and that, as to defendant, the garnishee, by taking charge of the defense under the 
circumstances disclosed, has not waived the right to assert and prove that he was 
intoxicated, hence not covered by the policy when he ran into plaintiff. In the dis- 
closure the garnishee asserts that it has this defense, and denies liability. The dis- 
closure must be taken as true. Upon such a record judgment cannot be ordered 
against the ea The case of Patterson v. Adan, 119 Minn. 308, 138 N. W. 
281, 48 L. R. A. (N. S.) 184, has no application. There concededly the policy covered 
the loss. The only question was whether the insurer was required to pay the same 
after judgment had gone against the insured and before the latter had satisfied the 
same. Nor can estoppel or waiver be invoked here, for the insurer did not take up - 
and conduct the defense knowing that defendant was driving while intoxicated; on 
the contrary, when it learned of the claim, it went to defendant for information, ‘and 
his denial induced its continuance of the defense. The disclosure reveals a situation 
which was held a defense in Mann v. Employers’ Liability Assur. Corp., 123 Minn. 
305, 143 N. W. 794, and brings the garnishee’s conduct within this protecting prin- 
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ciple stated thus in Tozer v. Ocean Acc. & Guar. Corp., 94 Minn. 478, 103 N. W. 509: 

“It might have taken charge of the litigation, and conducted it to a termination, 
for the benefit of respondent [here the defendant], provided he were given to under- 
stand that appellant [here the garnishee] did not consider itself bound by such con- 
duct and liable under the terms of the policy.” 

This was exactly what the disclosure of the garnishee reveals was done. A 
parallel case, supporting the contention of the garnishee that the disclosure does not 
entitle plaintiff to judgment, that no estoppel or waiver appears therefrom, is Mason- 
Henry Press v. Attna Life Ins. Co. 211 N. Y. 489 105 N. E. 826. Miller v. Union 
Indemnity Co., 209 App. Div. 455, 204 N. Y. S. 730, is not in point, for there the 
insurer carried on the defense with full knowledge of the insured’s breach of the 
policy. 

The order is affirmed. 


SILVERMAN et at. v. AMERICAN EAGLE FIRE INS. CO. 
(Supreme Court of New Jersey. Oct. 24, 1924.) 
126 Atlantic Reporter 468. 


1. INSURANCE—BREACH OF WARRANTY THAT AUTOMOBILE OF 1917 
MODEL HELD TO BAR RECOVERY. 

If automobile policy warranty that car was 1917 car was breached, in that the car 
had been sold in 1915, insurer would not be liable. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

2. INSURANCE—VERDICT THAT CAR SOLD WAS NOT SAME AS PAR- 
TIALLY BURNED CAR WARRANTED TO BE OF LATER MANUFAC- 
TURE HELD AGAINST WEIGHT OF EVIDENCE. 

Verdict that automobile sold in 1915 was not same as partially burned car insured 
under policy warranted it to be 1917 car held against weight of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Action by Samuel Silverman and others against the American Eagle Fire Insur- 
ance Company. Verdict for plaintiffs. On defendant’s rule to show cause. Verdict 
set aside, and new trial ordered. 

Argued May term, 1924, before Gummere, C. J., and Parker and Katzenbach, JJ. 

Saul Nemser, of Jersey City, for plaintiffs. 

Vanderbilt & Hedden, of Newark, for defendant. 

Per Curiam. [1] A number of reasons are urged for a new trial in this cause, 
but we think it is sufficient to deal with that which relates to the alleged breach of 
warranty with respect to the year of manufacture. The question was whether the 
car, which was found partially burned at Haledon and which the parties seem to have 
admitted was identical with the car that plaintiff had insured and which had been 
stolen from in front of a hotel in Newark, was the same car that the defendant 
showed, without substantial controversy, had been sold in Boston in the year 1915. 
If it was the same car, it would follow that the warranty in the policy that the car 
was a 1917 car had been violated and, consequently, the defendant would not be liable 
in view of the decision of this court in Felakos v. A<tna Insurance Co. (N. J. Sup.) 
119 Atl. 277. 

[2] While we are inclined to think that a jury question was presented on this 
phase of the case, we are nevertheless of the opinion that the verdict was clearly 
against the weight of evidence, so far as it involved a finding that the car sold in 
Boston in 1915 was not the same as that found in Haledon and insured under the 
plaintiff’s policy. The evidence showed without contradiction that, as to the car found 
at Haledon, the serial number was as described by the witnesses “4C2952,” and the 
main ground urged on the part of the plaintiff for the proposition that this was not 
the same as the one sold in Boston is that the testimony and depositions relating to 
the Boston car show simply the number “2952” without any “4C.” This, however, is 
a mistake, because the documentary evidence seems to show plainly that the “4C” 
part of the numbering related to the model and that the Boston invoice or bill of 
sale, or whatever it may be called, shows that the car “2952” sold in 1915 was a 
model “4C.” 

Our examination of the evidence in the case leads us to the conclusion that the 
jury clearly found against the great weight of evidence on this feature of the case 
and, consequently, the verdict should be set aside and a new trial ordered. 
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DEVLIN v. NEW YORK MUT. CASUALTY TAXICAB INS. CO. 
(Supreme Court, Special Term, New York County. October 16, 1924.) 
206 New York Supplement 365. 

1. INSURANCE—POLICY TO INDEMNIFY PUBLIC AGAINST NEGLI- 
GENT OPERATION OF MOTOR VEHICLES FOR HIRE CONSTRUED 
AGAINST INSURER. 

Indemnity policy, required by Highway Law, § 282-b, as added by Laws 1922, 

c. 612, insuring public against negligent operation or defective construction of motor 

vehicles operated for hire, is a contract, and is to be construed as such, against 

insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—JUDGMENT AGAINST TAXICAB COMPANY ENFORCE- 

ouIRY INSURER, THOUGH PROCURED BY WRIT OF IN- 


Purpose of policy procured under Highway Law, § 282-b, as added by Laws 1922, 
c. 612, being to indemnify public, plaintiff, who recovered judgment for personal in- 
juries against insured taxicab company, on which execution was returned unsatisfied, 
could enforce her claim against insurer, though judgment was procured on writ of 
inquiry after insured’s default. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

3. CONTRACTS—TWO PARTIES MAY MAKE CONTRACT FOR BENEFIT 
OF, AND ENFORCIBLE BY, THIRD PARTY. 

Two parties may make contract voluntarily for benefit for, and enforceable by, 
third party. 

(For other cases, see Contracts, Dec. Dig. § 187[1].) 

4. INSURANCE—INJURED PERSON NOT PREJUDICED IN SUING ON 
INDEMNITY POLICY BY INSURED’S FAILURE TO GIVE NOTICE 
TO INSURER. 

Right of injured person to enforce claim under policy issued to taxicab company 
under Highway Law, § 282-b as added by Laws 1922, c. 612, was not prejudiced by 
insured’s failure to notify insurer of accident, default of insured, and consequent 
allowance of judgment on writ of inquiry, where policy provided that insured’s failure 
to comply with policy requirement should not prejudice rights of third parties. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

Action by Charlotte Devlin against the New York Mutual Casualty Taxicab 
insurance Company. On plaintiff’s motion for summary judgment, under Rules of 
Civil Practice, rule 113, after plaintiff had procured judgment against taxicab com- 
pany, insured by defendant. Motion granted. 

O’Leary Bros., of New York City (Jeremiah O’Leary, of New York City, of 
counsel), for plaintiff. 

Edward W. Drucker, of New York City, for defendant. 

Cotitto, J. The plaintiff moves for summary judgment under rule 113 of the 
Rules of Civil Practice for the sum of $2,500 as demanded in the complaint. The 
plaintiff sustained injuries on the 2d day of February, 1923, by reason of the alleged 
negligence of the operator of a taxicab owned and controlled by the Hale Taxicab 
Company. She obtained judgment against that company in the Supreme Court of the 
state of New York in the sum of $10,000, with costs. The judgment was docketed 
in the office of the clerk of the county of New York on the 25th day of March, 
1923. Execution was issued to the sheriff of the county of New York, and returned 
wholly unsatisfied, and no part of the said judgment has ever been paid. At the 
time of the accrual of her cause of action against the said company there was out- 
standing and subsisting a policy of insurance of the New York Mutual Casualty 
Taxicab Insurance Association, purporting to cover the Hale Taxicab Company 
under the provisions of section 282-b of the Highway Law. Thus the complaint 
alleges substantially and asks judgment against the New York Mutual Casualty 
Taxicab Insurance Association for the amount of the policy. The association in its 
answer admits the allegations of the complaint, except as hereinafter mentioned, but 
as a separate and distinct defense pleads that the damages in the action brought by 
the plaintiff against the taxicab company were assessed by the sheriff's jury, and 
judgment entered in favor of the plaintiff upon the return of the writ of inquiry, and 
that such judgment was not obtained as a result of a trial of the issues in the said 
action in accordance with the requirements of the policy of insurance which is the 
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basis of this suit. The issue raised by this defense seems to be the only controversy 
between the parties. It involves both a legal and an ethical question. 

{1, 2] Section 282-b ef the Highway Law, as added by chapter 612 of the Laws 
of 1922, was enacted for the protection of the public under the police powers of the 
state. It provides substantially that no person shall operate a motor vehicle for the 
carrying of passengers for hire in certain parts of the state without having first 
filed with the tax commission a bond or a policy of insurance, to be approved by 
the commission in the sum of $2,500, for the purpose of indemnifying the public for 
such damages to person or property as might arise by the negligent or wrongful 
operation or defective construction of the motor vehicle covered by the bond or policy. 
The meaning of the statute is plain and unquestionable. The policy of insurance is a 
contract. It is susceptible of the construction placed upon all contracts, and its 
meaning is to be determined in the light of well-established rules of construction. 
Its drafting is the handiwork of the defendant, and thereby may be construed against 
the defendant. It was given to the taxicab company by the defendant, and accepted 
by the taxicab company, with reference to section 282-b of the Highway Law, and 
was intended to accomplish the purpose of indemnity, public protection, and legaliza- 
tion prescribed by that section. In like manner and with like intent it was approved 
by the tax commission. The real intention of the parties, therefore, can be more 
readily ascertained from an examination of the intent of the section, because it was 
in the minds of these parties to reflect that intent in the provisions of the policy 
of insurance. This conclusion is valid, even though technically the terms of the 
policy might be stretched or distorted to accomplish a different result. If, there- 
fore, section 282-b of the Highway Law contemplated that the public should be 
indemnified against a judgment recovered through the instrumentality of a sheriff’s 
jury the policy of insurance must carry the same intent. 

[3, 4] It seems that that section preserves to a party the right to enforce a 
claim in any manner provided by law, and therefore by application to court and the 
assessment of damages by a sheriff’s jury in case there is default. After all, the real 
parties in interest, at the time of the issuance of the insurance policy, were the public, 
of which the plaintiff was one, and the defendant insurance association. It is well 
established that two parties may make a contract voluntarily for the benefit of another, 
which may be enforced by the latter. Here two parties, the taxicab company and 
the insurance association, by compulsion of the statute have made a contract for the 
benefit of the public, enforceable by the public. To allow that contract to be evaded 
upon sight or technical grounds would be against public policy. Indeed, the policy of 
insurance extends some recognition to this conclusion, providing that the “failure of 
the assured to comply with the requirements of the policy shall not prejudice the 
right of any person other than the assured to recover hereunder.” The failure, 
therefore, of the assured to give notice to the insurance association, if such was 
the fact, the default of the taxicab company, and the consequent allowance of a 
judgment on a writ of inquiry, do not prejudice the right of the public to enforce 
the policy against the insurance association. It appears, therefore, if the conclu- 
sions indicated be correct, that the separate defense contained in the answer is not 
sufficient, and the defendant is relegated to the denials contained in the answer. 

The complaint alleges that no part of the judgment recovered against the taxi- 
cab company has been paid; the defendant denies that it has any knowledge or 
information sufficient to form a belief concerning that allegation. Dismissing for the 
moment the adequacy of a denial to the effect that the affant has no knowledge or 
information concerning a negative, the reiteration on this motion by the plaintiff of 
this failure of payment seems to place the burden on the defendant of showing what, 
if any, portion of the judgment has in fact been paid. Failing in this, the defend- 
ant has not substantiated this denial, and the denial cannot stand in the way of the 
application for summary judgment. In addition to the legal aspects of this motion, 
there is presented a serious question of ethics. In its contention the defendant lays 
itself open to the criticism that it seeks, somewhat technically, to evade an obliga- 
tion which it undertook to protect the public pursuant to law; that it influenced the 
approval of the tax commission by the representation that the policy which it tendered 
was sufficient to afford that protection, and that the policy finally was sufficient and 
competent to qualify its assured to do business without violating the criminal laws of 
the state, whilst it now takes the position that the public was not in fact protected as 
provided by law, that the tax commission erroneously approved its policy, and that 
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its own assured has been criminally operating its taxicabs. The ethics of such a 
claim, its morality, and its consistency with sound public policy, are indeed ques- 
tionable. 

Motion granted. Clerk is directed to enter judgment as demanded in complaint. 
Judgment accordingly. 


LEAKSVILLE LIGHT & POWER CO. v. GEORGIA CASUALTY CO. 
(No. 355.) 
(Supreme Court of North Carolina. Nov. 19, 1924.) 
125 Southeastern Reporter, 123. 

1. INSURANCE—INSURER HELD NOT LIABLE FOR LOSS TO INSURED 
FROM MANNER OF OPERATION OF MOTOR TRUCK. 

Where policy expressly exempted insurer from liability for injuries caused by 
plaintiff’s drivers, and from loss “arising from injuries caused by any * * * vehicie,” 
held, there could be no recovery for injuries inflicted by lineman while hauling poles 
on motor truck, though linemen, as usually employed, were within the terms of 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE—RULE REQUIRING CONSTRUCTION AGAINST _IN- 
SURER DOES NOT APPLY WHERE POLICY PLAINLY WITHDRAWS 
LIABILITY ON PARTICULAR CLAIM. . 

Rule requiring ambigu‘ty to be construed most strongly against insurer does not 
extend to cases where policy explicity and plainly exempts insurer from liability on 
particular claim. 

(For other cases, see Insurance, Dec. Dig. §146 [3].) 

Appeal from Superior Court, Rockingham County; Shaw, Judge. 

Action by the Leaksville Light & Power Company against the Georgia Casua!ty 
Company. Judgment for defendant, and plaintiff appeals. Affirmed. 

It appears that plaintiff is a corporation, duly chartered under the laws of 
North Carolina, with the principal office at Leaksville in said state, and as such 
is engaged in maintaining and operating an electric light and power company 
furnishing current and power to the communities of Leaksville, Spray, Draper, and 
vicinity ; that the action is to recover of defendant on an insurance policy, agree:ng 
to indemnify plaintiff to amount of $5,000 against loss resulting from claims for 
damages on account of bodily injuries suffered during the life of the policy, includ- 
ing death resulting at any time from such injuries by any person or persons not 
employees of the assured, by reason of the operation of the work of the assured 
described in an annex schedule, etc. 

It appears that one John T. Robertson, not an employee of plaintiff, while 
traveling on the highway in said county was severely injured by the negligent opera- 
tion of an automobile truck of plaintiff, while being driven along the highway in 
the county, loaded with poles, to be used at some point and in some way in the 
plaintiff's work. That said Robertson made claim for $20,000, and plaintiff settled 
same for $5,000, which is agreed to be a fair adjustment of the matter. 

Some of the relevant facts attendant upon the injury and present claim therefor 
are stated in the case agreed as follows: 

“That the estimated compensation of employees upon which the said policy was 
based and premium paid included linemen as employees in charge of the defendant’s 
business; that the plaintiff had no regular automobile drivers, but the linemen and 
other employees of the company drove its service car from time to time, and that 
said employees in charge of the service car at the time of the injury complained of 
were carrying a load of poles in an automobile truck from Leaksville to Spray, along 
the highway, for the purpose of repairing a portion of plaintiff’s transmission lines, 
and, while so driving along the highway, negligently permitted certain material so 
being handled, to wit, an electric light pole, to violently strike the said John T. 
Robertson, who was coming along the highway from the opposite direction, and to 
inflict upon him serious bodily injury; that the electric light pole which did the injury 
was loaded upon the service car which was being driven by the said employees. That 
it is agreed that, if the court shall be of opinion that the plaintiff is entitled to recover 
upon the foregoing admitted facts, the court shall enter judgment for the plaintiff 
in the sum of $5,000 and the costs, and that, if the court shall be of opinion from 
the foregoing admitted facts that the plaintiff is not entitled to recover, the court 
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shall enter judgment that the plaintiff recover nothing and pay the costs of the action.” 

Recovery was resisted; on the ground that the claim did not come within the 
terms and stipulations of the policy sued on, and on consideration of the pertinent 
facts presented there was judgment for defendant, and plaintiff, having duly excepted, 
appealed. 

Brooks, Parker & Smith, of Greensboro, for. appellant. 

Wilson & Frazier, of Greensboro, for appellee. 

Hoke, C. J. (after stating the facts as above). [1] The policy sued on as 
stated contains an agreement to indemnify plaintiff against claims on account of bod- 
ily injuries, etc., suffered by anyone not an employee of the company, by reason 
of the operation of the work of the assured, with stipulations, among others, as 
follows: 


“Subject to the following conditions, which are to be construed as conditions 
precedent : 

“Condition A: This policy does not cover loss arising from injuries or death 
(1) caused by persons whose compensation is not included in the estimated com- 
pensation set forth in the annexed schedule.” 

And, referring to this schedule, it appears that same contains an enumeration of 
nearly all plaintiff's employees, including linemen, but closes with the following: 

“Except drivers and secretary and treasurer, and does not cover loss arising 
from injuries or death caused by any draught or any driving animal or any vehicle, 
or by any person while in charge thereof.” 

We are inclined to concur in defendant’s position that, though the truck that 
caused the injury was being, at the time, driven by a lineman whose compensation 
appears in the schedule, the case is withdrawn from the policy under the closing 
clause, which excepts “drivers” from the schedule, and more especially as it appears 
from the facts agreed that the automobile trucks of plaintiff company were habitually 
operated by linemen or other employees of the company. But, conceding that this 
might present an ambiguity to be resolved in favor of the insured, there can, in 
our opinion, be no question as to the effect and operation of subsection (5) of 
Exhibit A that withdraws from the policy, among others, all claims for injuries 
caused by “any vehicle or any person in charge thereof.” 

It will be borne in mind that this is a policy designed and intended to indemnify 
plaintiff against damages for injuries caused to third persons in the operation of the 
work in which the company is engaged, usually localized, and clearly is not intended 
to afford indemnity for injuries caused by operation of the company’s vehicles in 
moving from place to place. So careful is defendant to stipulate against liability of 
the latter kind that it appears in the two places excepting drivers from the enumerated 
schedule, thus bringing them under the effect of subsection (1), and again excepting 
claims for injuries caused by any vehicle or by “any person while in charge thereof.” 

[2] We are not inadvertent to the position urged upon our attention by appellant, 
that a policy, in case of ambiguity, should be construed more strongly against the 
company, but the principle does not extend to cases such as this, where a policy, 
explicit in terms and plain of meaning, withdraws a claim from its stipulations. As 
said by our late Associate Justice Walker in Railroad v. Casualty Co., 145 N. C. 
118, 58 S. E. 908: 

“But, while this salutary rule is well established, it is never enforced, except in 
those cases to which it is strictly applicable and which come within its reasons and 
purpose; and, while we generally favor the insiired when the company, by the lan- 
guage of its own selection, has created a doubt as to what was meant, the rule 
will never be carried so far as to make a contract for the parties different from 
what they have made for themselves, and it is not applicable when the intent of the 
parties has been clearly expressed and their rights can with certainty be ascertained 
from the language as used. * * * Durand v. Insurance Co., 63 Vt. 437, 25 Am. St. 
Rep. 773; Vance on Insurance, p. 593.” 


We find no error in the judgment of the court below, and the same is affirmed. 
Affirmed. 
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SURETY 


AMERICAN SURETY CO. OF NEW YORK vy. STATE OF OREGON ex rel. 
HUMFELD. (No. 4226.) 
(Circuit Court of Appeals, Ninth Circuit. June 27, 1924.) 
Federal Reporter 357. 

1. WATERS AND WATER COURSES—BOND OF CONTRACTOR OF IRRI- 
GATION PROJECT PROTECTION TO STATE, LABORERS, AND 
MATERIALMEN. 

A bond of one contracting for construction of an irrigation system to reclaim 
desert land under the Carey Act (Comp. St., § 4685), held to afford protection 
under Ore. L., §§ 2991, 5582, 5585 and 6719, to state, laborers and materialmen. 

(For other cases, see Waters and Water Courses, Dec. Dig. § 222.) 

2. WATERS AND WATER COURSES—CONTRACTOR’S BOND VALID, 
THOUGH DUAL AS TO BENEFICIARIES. 

That bond of ‘contractor of an irrigation project protects state, laborers and 
materialmen does not affect its validity. 

(For other cases, see Waters and Water Courses, Dec. Dig. § 222.) 

3. WATERS AND WATER COURSES—BOND OF CONTRACTOR OF IRRI- 
GATION PROJECT IN OREGON CONSTRUED WITH REFERENCE 
TO STATUTES OF THAT STATE; “CONTRACT WITH FEDERAL 
GOVERNMENT FOR PUBLIC WORK.” 

A contract for construction of an irrigation system to reclaim desert lands 
under the Carey Act (Comp. St., § 4685) is not a “contract with the federal gov- 
ernment for public work,” under Act Aug. 13, 1894, as amended by Act Feb. 24, 1905 
(Comp. St., § 6923), but is a contract with the State of Oregon, and its terms are 
to be construed with reference to Oregon statutes. 

(For other cases, see Waters and Water Courses, Dec. Dig. § 222.) 

In error to the District Court of the United States for the District of Oregon; 
‘Robert S. Bean, Judge. 

Action by the State of Oregon, on the relation of Harry Humfeld, against 
the American Surety Company of New York. Judgment for plaintiff, and defendant 
brings error. Affirmed. 

Wm. S. Nash and S. J. Graham, both of Portland, Ore., for plaintiff in error. 

Arthur A. Goldsmith and Beach & Simon, all of Portland, Ore., for defendant 
in error. 

' Before Gilbert, Hunt, and Rudkin, Circuit Judges. 

GiLBert, Circuit Judge. The desert land board of the State of Oregon entered 
into a contract with the Jordan Valley Land & Water Company, hereinafter called 
the contractor, for the construction of an irrigation system to reclaim certain desert 
lands under the provisions of the Carey Act (Comp. St., § 4685). To secure the 
performance of the contract, the contractor, with the plaintiff in error as surety, 
executed a bond to the State of Oregon in the penal sum of $100,000. The bond 
was also conditioned that the principal would promptly pay all persons supplying it 
with labor or materials used in and for the prosecution of the work provided for 
in said contract. The contractor defaulted on its contract and failed to pay the 
claim of the E. L. du Pont de Nemours & Co. in the sum of $2,900.75. That claim, 
among others, was assigned to Humfeld, the relator herein, who brought an action 
against the plaintiff in error to recover the amount due thereon. By stipulation the 
case was tried before the court without a jury, and judgment on the claim so 
assigned was rendered in favor of the defendant in error. The claim was for 
blasting supplies sold and delivered to the contractor for use in the construction of 
the irrigation project. 

[1] The plaintiff in error contends that the only permissible remedy upon the 
bond is that which is prescribed by the statutes of the State of Oregon, accepting 
the condition of the Carey Act, and that before any liability in favor of third parties 
can arise, it must appeal that the incompleted works have been sold and that the state 
is not asserting any claim against the bond. Section 5582, Oregon Laws, provides 
that the contract shall not be entered into on the part of the state until the with- 
drawal of the lands by the Department of the Interior and the filing of a satisfactory 
bond on the part of the proposed contractor, “which bond shall be in a penal sum 
not less than 2 per cent. of the lien to be allowed, and shall be conditioned for 
the faithful performance of the provisions of the contract with the state.” Section 
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5585 provides that, in case of forfeiture, cancellation or relinquishment of any con- 
tract of the state, it shall be the duty of the board so to declare and to publish 
notice thereof, and give notice that upon a day fixed proposals will be received 
at the office of the board for the purchase of the incompleted works and for the 
completion of the irrigation works in accordance with the prescribed plans and 
specifications, and that the money received by the board from the sale of the partially 
completed works shall first be applied “to the expenses incurred by the state in their 
forfeiture and disposal, and the surplus, if any exists, shall be paid to the original 
contractors with the state.” 

It is contended that, where the same statute creates a liability and provides a 
remedy, the remedy so provided is exclusive, and that the provisions in the bond 
in the present case which protect those who furnished labor and material are to 
be disregarded as surplusage. But the statute here relied upon must be construed 
in connection with certain other sections of the Oregon Laws. Section 2991 provides 
that all contractors who shall enter into a formal contract with the state for the 
construction of any building or the prosecution and completion of any work shall 
be required to execute the usual penal bond, with good and sufficient sureties, “with 
the additional obligations that such contractor or contractors shall promptly make 
payments to all persons supplying him or them labor or materials for any prosecu- 
tion of the work provided for in such contracts,” and further provides that persons 
so supplying labor or material shall have a right of action and may bring suit 
in the name of the state against the contractor and his sureties, and prosecute the 
same to final judgment and execution. Section 6719 is of similar import. These 
provisions of the Oregon Laws have been sustained in School Dist. No. 30 v. 
Alameda Const. Co., 87 Ore. 132, 169 Pac. 507, 788, and Multnomah County v. 
a States Fidelity & Guaranty Co., 87 Ore. 198, 170 Pac. 525, L. R. A. 1918C, 


The plaintiff in error relies upon Sauve v. Title Guaranty & Surety Co., 29 
Idaho 146, 158 Pac. 112. That was a case in which a purchaser of water rights 
from a construction company brought suit against the surety on the construction 
company’s bond to recover damages for failure to complete an irrigation project; 
the plaintiff contending that by the construction contract it was expressly provided 
that the contractor would carry out a former contract between the construction 
company and the settlers, and that in that respect it was different from the ordinary 
Carey Act construction contract. The Supreme Court of Idaho held that all settlers 
who had purchased water rights under either contract would have equal protection 
under the bond, and that there could be no right of action by any individual settler. 
The court said of the statute: 

“Tt also declares the purpose of the bond and provides the manner of its enforce- 
ment. The liability and the remedy is created by the same statute. This being 
true, it would seem to us that the remedy provided in the statute is exclusive, and 
that the respondent company is in a position to insist upon the statutory remedy 
being followed.” 

But the court also observed: 

“It might be conceded that provisions other than those contained in this section 
may be inserted in the contract and become binding upon the construction company, 
provided the interest of the state and of the settlers on the project are in no manner 
jeopardized by such provisions. But it is clear to us that the bond equal to the sum 
of 5 per cent. of the estimated cost of the works and conditioned for the faithful 
performance of the provisions of the contract * * * was never intended to secure 
such additional provisions.” 

The court cited also the statutory provision of Idaho that the bond should be 
in a penal sum equal to 5 per cent. of the estimated cost of the works, and “condi- 
tioned for the faithful performance of the provisions of the contract with the state.” 
The Idaho law differs materially from the Oregon law, in that in the latter no limit 
is placed upon the amount of the penal sum of the bond that may be required of 
the contractor, and express provision is made for protection by the bond of the claims 
of third parties who furnish labor and material in the performance of the contract. 

[2] In Clatsop County v. Feidschau et al., 101 Ore. 369, 199 Pac. 953, 18 A. L. R. 
1221, it was held that the award of a contract for an improvement is a sufficient 
consideration for the promise of a contractor and his surety to pay all persons sup- 
plying the contractor with labor or materials in the performance of the contract, 
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and that such persons may ordinarily sue on the bond, on the principle that a third 
person for whose benefit a contract is made by another may sue thereon, though 
the consideration does not directly move from him, and that recovery may be had 
against a surety by one who furnishes such labor and supplies to the contractor. 
In brief, the bond under the Oregon law affords protection both to the state and to 
laborers and materialmen. It prescribes the remedy of the former, but it leaves 
the latter to pursue their common-law remedy. This the relator has done in the 
present case, and the state has made no objection thereto. That the bond is dual 
in respect to beneficiaries and condition does not affect its validity. Stephenson v. 
Monmouth M. & M. Co., 84 Fed. 114, 28 C. C. A. 292. 

[3] We find no merit in the contention that the contract here under consid- 
eration was a contract with the federal government for a public work, rather than 
a contract with the State of Oregon, and that the Act of Congress of August 13, 
1894, as amended by the Act of February 24, 1905, 33 Stat. 811 (Comp. St., § 6923), 
is applicable. That statute is by its terms limited to “formal contracts with the 
United States” for the construction of public buildings and public works. The 
contract in the case at bar is a contract with the State of Oregon, and its terms 
are to be construed with reference to the state statutes. Nothing to the contrary 
is found in the decision of this court in Twin Falls Salmon River Land & W. Co. 
v. Caldwell, 242 Fed. 177, 155 C. C. A. 17, where the court referred to the gov- 
ernment in carrying out the Carey Act projects as acting through the state as its 
agency. The opinion in that case expressly asserted the power of the state to 
make all necessary contracts for the reclamation of land withdrawn under the provi- 
sions of the Carey Act. 

Nor do we find merit in the contention that the foregoing view of the law 
applicable to the case has the effect to nullify the terms and provisions of the 

rey Act of the legislation of the state in accepting the same. The Oregon law 
expressly provides for a bond to insure the performance of contracts for irrigation 
of the lands received under the Carey Act. It is obviously the intention of the 
law to require a bond sufficient for that purpose, as well as sufficient to protect the 
claims of laborers and those who furnish material. The statute, as we have seen, 
places no limit upon the amount of the penal sum of the bond that may be required. 
By thus protecting laborers and materialmen, substantial inducement is offered to 
extension of credit to contractors, resulting in distinct benefit to them and the 
promotion of reclamation schemes. 

The judgment is affirmed. 


HOOPER er at. v. KUNKLER TRANSP. CO. er. av. (No. 4302.) 
(Circuit Court of Appeals, Ninth Circuit. Oct. 20, 1924.) 
1 Federal Reporter (2d) 846. 

1. MARITIME LIENS—WHERE LIBELLANT CONSENTED TO ALTERNA- 
TIVE CONDITION IN BOND, LIEN CONTINUED AND SURETY WAS 
EXONERATED ON REDELIVERY; “ABIDE BY.” 

Under Comp. St. § 1567, and rule 12 of Supreme Court Admiralty Rules, where 
libellant consented to alternative condition in bond of claimant to pay award or to 
redeliver ship, lien on ship continued, and surety was exonerated by redelivery of 
ship, though it was also condition of bond that obligors were to “abide by” judgment 
or order, which could not have imported payment. 

(For other cases, see Maritime Liens, Dec. Dig. § 52.) 

2. ADMIRALTY—THAT SHIP SEIZED ON SECOND LIBEL BEFORE MAR- 
SHAL ORDERED TO ACCEPT REDELIVERY UNDER BOND DID NOT 
AFFECT TENDER OF DELIVERY BY CLAIMANT. 

Where bond of claimant contained alternative condition to pay award or to 
redeliver ship to marshal, and marshal refused redelivery when tendered, and before 
court’s order was made that he accept redelivery he seized ship under another libel, 
condition to redeliver was performed, as valid tender discharged obligors. 

(For other cases, see Admiralty, Dec. Dig. § 57.) 

3. ADMIRALTY—BOND CONDITIONED TO REDELIVER SHIP CONSID- 
ERED AS PERFORMED, WHERE MARSHAL SEIZES SHIP UNDER 
ANOTHER LIBEL. 

Where ship was delivered to claimant under bond conditioned to pay awara or to 
redeliver ship, and marshal later seized ship under another libel filed by another 
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lienor, and retained it by court’s order to satisfy all liens, condition in bond for 
redelivery must be taken as performed, so that obligors are discharged. 

(For other cases, see Admiralty, Dec. Dig. § 57.) 

Appeal from the District Court of the United States for the Northern Division 
of the Western District of Washington; Jeremiah Neterer, Judge. 

Proceedings in admiralty by C. R. Hooper, doing business as the Hooper Manu- 
facturing Company, and others, to enforce maritime liens on the ship Dauntless; the 
Kunkler Transportation Company, claimant, and the Fidelity & Deposit Company of 
Maryland, surety. Decree for lienholders for insufficient relief, and they appeal. 
Affirmed. 

In the beginning, appellants severally had maritinie liens upon the ship Dauntless. 
A libel was filed to enforce one of them, and the marshal seized the ship. There- 
upon libelant and claimant agreed that the ship could be, as it was, delivered to 
claimant upon a bond, approved by the court, in less than double libelant’s claim and 
conditioned as follows: “The condition of the above obligation is such, however, 
that if the above-bounden principal shall either pay any judgment and abide by any 
and all orders and decrees made by said court in the above-entitled cause, or in lieu 
thereof shall redeliver said vessel, with her tackle, apparel, and furniture, into the 
possession of the said marshal, and abide by any such judgment as the same may 
be rendered, or any orders as the same may be made, then this obligation be void; 
otherwise, to be and remain in full force and effect.” 

Later the obligors tendered the ship to the marshal, who refused to receive her. 
The next day the parties stipulated that the court might order the marshal to receive 
the ship, but without prejudice to their rights. On the same day the ship was 
libeled and by the marshal seized to enforce another of the liens. A week later the 
court made the order aforesaid. 

The other liens were asserted by intervention, and all were consolidated and 
tried. Decree went for libelants, the surety was exonerated, and the ship sold for - 
about 40 cents on the dollar of recoveries. All libelants join in this appeal, and the 
parties stipulate that “the sole and only question involved on appeal is the decision 
of the court that the surrender of the vessel by the claimant satisfied and. discharged 
the delivery bond executed by the claimant and the Fidelity & Deposit Company of 
Maryland.” 

Philip D. MacBride, Hastings & Stedman, Stratton & Kane, Herr, Bayley & 
Croson, and Byers & Byers, all of Seattle, Wash., for appellants. 

Grinstead, Laube & Laughlin and Hartman & Hartman, both of Seattle, Wash., 
for appellees. 

Before Hunt and Rudkin, Circuit Judges, and Bourquin, District Judge. 

Bourguin, District Judge (after stating the facts as above). [1] Appellants’ 
first contention is that the condition for redelivery of the ship is invalid and that 
the bond can be exonerated only by payment of the recoveries. In support of this they 
appeal to Comp. Stat. § 1567, and to rule 12, Supreme Court Admiralty Rules, which 
provide that a claimant may recover possession of the vessel upon bond in double the 
amount of libelant’s claim, and conditioned to answer the decree and to abide by 
and pay the money by it awarded. Their argument is that thus only can claimant 
secure delivery of the ship; that delivery extinguishes the lien, the court loses juris- 
diction over the ship, and it cannot be again arrested for the same cause, nor the 
court revested with jurisdiction of it by order, by consent or otherwise; and that 
the invalid condition for redelivery should be rejected as surplusage. 

Had claimant sought delivery of the ship without libelant’s consent, as the 
statute enables to be done, it must have given bond in compliance with the statute. 
In that event it may be assumed that appellants’ contention in the main would be 
sound. But claimant proceeded otherwise and upon agreement with libelant. The 
latter consented to the alternative condition in the bond to pay the award or to 
redeliver the ship. 

The consequence is that, instead of the lien extinguished by bond filed, as it 
would be, had claimant pursued the statutory method, the lien continued to attach to 
the ship after delivery to claimant, as it attached before seizure by libelant. In this 
is nothing prohibited by or contrary to statute, rule, or principle. Statute and rule 
do not purport to be exclusive, to interfere with liberty of contract, or to restrict the 
freedom of the parties to agree as they will in respect to maritime liens. That in this 
case the parties actually intended to continue the lien upon the ship while in the 
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possession of claimant is nowhere denied and clearly appears. The effect on rights 
accuring subsequent to delivery to claimant is not involved. Although counsel have 
~o like case, a like bond was unquestioned in The Two Marys (D. C.) 16 

Appellants further contend that in any event the second contingency of the 
condition is not only to redeliver the ship, but is also to abide by the judgment or 
order, and that this imports payment. Although to abide by a judgment generally 
means to pay the money awarded, obviously that was not the intent of the parties 
to this bond. The same phrase appears in the first contingency of the condition as 
an addition to the option to pay the judgment. In the first contingency it can be 
interpreted as a synonym of to pay. In the second, thus taken (that is, to pay the 
judgment in addition to redelivering the ship), it is unenforceable and absurd. 

What the parties had in mind, their dominant thought, and their intent, are plainly 
expressed by their language, viz., to pay or to redeliver, words of common usage and 
of unmistakable meaning. That to both alternatives they appended the technical 
term, “and abide by” the judgment, indicates some other meaning than to pay, or 
inadvertence, or that fatal propensity to avoid simple brevity, to uselessly multiply 
words, and to inprovidently resort to technical terms, that too often affects drafts- 
men and others, confuses documents, conceals intent, and incites or prolongs litiga- 
tion. The phrase must be assigned some other meaning than to pay, as it reasonably 
can be, or it must be rejected as inconsistent, contradictory, repugnant, unreasonable, 
unenforceable, and surplusage. 

In so far as redelivery of the ship is concerned, appellants only faintly 
suggest that, since upon the second libel the ship had been seized by the marshal 
before the court’s order was made that he accept redelivery of her from the obligors, 
the condition to redeliver was not performed. To this it may be answered that in 
fundamentals maritime law is like other law, and that in general a valid tender of 
specific property discharges the obligors. See cases 32 Cyc. 173; 38 Cyc. 159, 165. 
That consequence attached to the obligors’ tender of redelivery of the ship, made 
before the said seizure. 

[3] Furthermore, in the seizure the ship came to the marshal in the same condi- 
tion as held, and to be redelivered by the obligors, viz., subject to the first libelant’s 
lien and to all others. Hence the marshal took the ship, and retained it by the court’s 
order, and otherwise to satisfy the first and all liens, and whether as redelivery from 
the obligors, or as a new and different seizure, the consequences are the same. Libelant 
secures all that the bond assured to it, and by virtue of the equitable principles that 
inhere in admiralty the condition of the bond is taken as performed, and the obligors 
are discharged. 

The decree is affirmed. 


PEOPLE, for Use of WESTERN ACCEPTANCE CO., v. SOUTHERN 
SURETY CO. (No. 10839.) 
(Supreme Court of Colorado. July 7, 1924. Rehearing Denied Nov. 10, 1924.) 
230 Pacific Reporter 397. 


1. HIGHWAYS—LOSS BY ONE LENDING MONEY TO CONTRACTOR 
NOT ONE “ARISING OUT OF PERFORMANCE OF CONTRACT” 
WITHIN BOND. 

One lending money to highway contractor does not have claim arising out of 
performance of contract within meaning of contractor’s bond. 
(For other cases, see Highways, Dec. Dig. § 113[5].) 

2. PRINCIPAL AND SURETY—RULE THAT SURETY NOT FAVORITE 
OF LAW WITHOUT APPLICATION WHERE BOND HAS ONLY ONE 
REASONABLE INTERPRETATION. 

Rule that surety for compensation is not favorite of law is without application, 
where there is only one reasonable interpretation to be given bond. 

(For other cases, see Principal and Surety, Dec. Dig. § 59.) 

Department 2. 

Error to District Court, City and County of Denver; S. W. Johnson, Judge. 

Action by the People of the State of Colorado, for the use of the Western 

Acceptance Company, against the Southern Surety Company. Judgment for defend- 

ant, and plaintiff brings error. Affirmed. 
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Russell W. Fleming, Atty. Gen.; Charles Roach, Deputy Atty. Gen., and Dana, 
Blount & Silverstein, of Denver, for plaintiff in error. 

W. E. Clark, of Denver, for defendant in error. 

TELLER, C. J. This cause is before us on error to a judgment for the defendant 

in an action in the name of the people, for the use of the Western Acceptance Com- 
pany, against the defendant in error. The action was upon a bond given to the 
people of the State of Colorado, in which the Colorado Contracting Company was 
principal, and the defendant in error surety. The principal on the bond had entered 
into a contract with the state highway commission for the construction of some 
road, and the bond was given to secure the due performance of that contract. The 
bond recites that it is conditioned that the principal, the contractor, will— 
“at all times well and faithfully discharge his duties under said contract, and shall 
and will perform all the obligations thereof, and shall and will indemnify and 
save harmless the State of Colorado, and all persons whomsoever, from any and 
all damage or loss which the said State of Colorado or any other persons whom- 
soever may or shall suffer by reason of the default of the contractor in the perform- 
ance of this contract, or by reason of any neglect or carelessness, act or omission on 
the part of said contractor, his agents, servants, or employees, or any of them, in 
the performance of this contract, and shall and will indemnify and save harm- 
less the employees, laborers, materialmen, and all holders of just claims against 
the said principal, arising out of the performance of this contract, against the fail- 
ure of the said principal to pay them all sums due them, and shall and will indem- 
nify and save harmless the said State of Colorado to the extent of any and all pay- 
ments in connection with the carrying out of said contract which the said principal 
may be required to make under the law, and shall and will in all respects keep 
and comply with the provisions of the law of said state, protecting and securing 
the claims of laborers, subcontractors and materialmen, and save said State of 
Colorado harmless therefrom.” 

The defendant in the suit filed a demurrer to the complaint denying the legal 
capacity of the plaintiff to sue, asserting that the suit could be brought only by 
the state highway commission; and, second, that the complaint did not state a cause 
of action; and, third, that there was a defect of parties defendant, in that the 
principal on the bond is not made a party. The court overruled the first and third 
grounds of demurrer and sustained the demurrer as to the second ground; that is, 
that the complaint did not state a cause of action. The plaintiff declined to plead 
further, and judgment was entered for defendant. 

The defendant in error has assigned cross-errors on the overruling of the de- 
murrer on the first and third grounds. In the view that we take of the case, it 
will be unnecessary to consider those assignments. The theory of the plaintiff is 
that it is entitled to recover under that part of the condition in the bond by which 
the surety company indemnifies “all holders of just claims against the principal 
arising out of the performance of this contract against the failure of the said prin- 
cipal to pay them all sums due them.” 

[1] We cannot agree with this contention. The surety company entered into this 
obligation with regard to the ordinary matters which concerned, or were connected 
with, the performance of the contract. The bond is to secure the performance of 
the contract, and not the performance of any duties outside the contract, though inci- 
dentally connected with it. The borrowing of money to carry out the contract is 
not a matter which it can be assumed the parties had in contemplation in the 
execution of the instrument. The recitals in the bond all show that the indemnity 
was in favor of the persons who had claims against the principal arising out of the 
performance of the contract, that is, out of the doing of the work which the con- 
tracting company had agreed to do. Any general words, such as “all holders of 
just claims against the principal,” are limited not only by the specifications of the 
preceding language which form a class of beneficiaries, but by the words following 
“arising out of the performance of this contract.” We are unable to agree that 
any loss suffered by one who loans money to a contractor is a loss arising out of 
the performance or the non-performance of such contract. The defendant’s obliga- 
tion does not, by its terms, when properly interpreted, include the claim which the 
— Company has made. In Empson v. A<tna Co., 71 Colo. 282, 206 P. 378, 
we said: 

“The surety must be supposed to have been moved by the same consideration 
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as those which moved the contractors in the matter above mentioned; and :t cannot 
be bound as surety on a contract radically different from that which it executed.” 

[2] In thus holding we are not in any serise departing from the rule that a 
surety for compensation is not a favorite of the law, and that such surety is not 
entitled to the application of the old rule of strict construction of the bond. We 
are giving to this bond what we regard as its only reasonable interpretation. In 
the case above cited we said: 

“Though defendant is a surety for hire, it is entitled to have its contracts con- 
strued according to the plain meaning of their terms.” 

The sustaining of the demurrer was not error, and the judgment is affirmed. 

Whitford and Sheafor, JJ., concur. 


SIBLEY LUMBER CO. v. MADSEN et al. (No. 36111.) 
(Supreme Court of Iowa. Oct. 24, 1924.) 
200 Northwestern Reporter 425. 

1. PRINCIPAL AND SURETY—MATERIALMAN, AS ASSIGNEE OF CON- 
TRACTOR, HELD NOT ENTITLED TO RECOVER FROM SURETY 
ON BOND FOR MATERIALS FURNISHED. 

Materialman to which contractor assigned contract, thereby terminating agree- 
ment to purchase materials, held in no better position to recover from surety on 
contractor’s bond for materials furnished than contractor would have been for his 
own default. 

(For other cases, see Principal and Surety, Dec. Dig. § 102.) 

2. HIGHWAYS—CONVERSION OF AMOUNT PAID CONTRACTOR AF- 
TER ASSIGNMENT OF CONTRACT TO MATERIALMAN HELD NOT 
COVERED BY CONTRACTOR’S BOND. 

Where, after highway contractor assigned his contract to materialman, assignee 
failed to give notice of the assignment to the highway commission or the board of 
supervisors, and, because of such failure to give notice, a payment was made by 
the authorities to the original contractor, part of which he retained in disregard 
of his assignment, such defalcation could not be recovered by the assignee mate- 
rialman from the contractor’s surety. 

(For other cases, see Highways, Dec. Dig. § 113[5].) 

Appeal from District Court, Osceola County; Wm. Hutchinson, Judge. 

Action upon a surety bond. Judgment in favor of plaintiff as prayed. The 
facts are fully stated in the opinion. Reversed. 

F. Butler, of Sibley, and Miller, Kelly, Shuttleworth & McManus, of Des 

Moines, for appellant. 

Clark, Dwinell & Meltzer, of Sibley, for appellee. 

STEVENS, J. Appellee, the Sibley Lumber Company, a corporation of Sibley, 
Iowa, brings this action to recover of A. W. Madsen the sum of $2,512.90 as a bal- 
ance due for lumber, posts and material which it is alleged was sold and delivered 
to him at his instance and request for use in carrying out a contract which he had 
with Osceola County for a highway improvement and for labor - performed. The 
other defendant, who is the appellant herein, is the United States Fidelity & Guar- 
anty Company, the surety on the bond given to the county by Madsen for the faith- 
ful performance of the contract to furnish the material, all tools with which to do 
the work, and all labor in the construction of guard rails on a highway between 
Sibley and Ocheyedan, Iowa, under which the material was furnished and labor per- 
formed. The terms of the contract which Madsen had with the county required 
him to furnish the material and labor to erect the guard rails, as above stated, at 40% 
cents per lineal foot or at a total cost of $3,731.67. The contract bears date October 
12, 1921, and was approved by the Iowa state highway commission October 6. The 
bord, which is conditioned for the faithful performance of the contract, guarantees 
the payment of all claims for material and labor and damages to the county. Before 
entering into the contract, Madsen had an oral agreement with the lumber company 
to furnish him the necessary material at a stipulated price, which left a balance 
under the contract of $1,459.65 for labor. Before any material was delivered or labor 
pore, Madsen assigned the contract to the lumber company for a consideration 
of $350. The — assignment is as follows: 

“Nov. 8, 1921. In consideration of the sum of $350.00 (three hundred fifty 
dollars) in hand paid to A. W. Madsen, I hereby assign my contract to the Sibley 
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Lumber Company for building 9,400 ft. of guard rail between Sibley and Ocheyedan 
in accordance with plans and specifications of the Iowa state highway commission. 
If contract is changed by highway commission adding more guard rail or deducting 
from number of feet the consideration will be pro rata for the above sum of $350. 
A. W. Madsen. Witnesses: A. F. Dormeyer, John Brandsma.” . 

All of the labor was performed by, or under, the direction of one John Brandsma. 
On February 1, after the work was completed, the lumber company filed its claim 
“against Osceola County, Iowa,” with the county auditor for the balance due for 
material and labor, which, after allowing a credit of $1,000 on material, amounted 
to $2,807 for material and $1,459.65 for labor. On the same day John Brandsma 
filed a claim for labor in the sum of $1,459.65 on which a payment of $200 was 
credited, leaving a balance due of $1,259.65. There is no controversy in this action 
between the county and any of the parties named except the lumber company and 
appellant. It appears from the argument of counsel for appellee that the full 
contract price for both labor and material has been paid by the highway commis- 
sion either to Madsen or to the county. The lumber company gave no notice to 
the board of supervisors or the highway commission of the assignment of the con- 
tract to it; nor did it file the same in the office of the county auditor. The con- 
tract provided that the engineer might file estimates covering the material delivered 
and labor actually performed, and that the coimmission would pay 90 per cent. on 
the material and 75 per cent. on the labor. During the progress of the work Madsen 
filed an estimate for material and labor and received $2,025, $1,000 of which he paid 
to the lumber company, and $200 to Brandsma, retaining the balance of $825. 

Appellant sets up the written assignment of the contract to the lumber company 
as a defense, contending that its effect was to place the assignee in the same position 
as its assignor and that, as its assignor could not have recovered against the surety 
company for his own defalcation, the same rule must be applied to his assignee. A 
reference to the record at this point is necessary to a clear understanding of the 
controversy. 

It appears without dispute in the record that Madsen, having obtained another 
contract, was unable to erect the guard rails and that appellee negotiated with 
Brandsma to secure the contract or this part of the contract; that the negotiation 
resulted in the assignment quoted above being executed to appellee for a consideration 
of $350, which was advanced to him by the lumber company for Brandsma. Appel- 
lee’s version of the assignment is that Brandsma had no money, but was willing to 
pay Madsen $350 for the privilege of performing the labor, and that the contract 
was orally assigned to him; that the only purpose for which the writing was exe- 
cuted in the form shown was to secure appellee for the advancement made to 
Madsen for Brandsma. The business, on behalf of appellee, was all conducted by 
one Dormeyer, who was its principal witness upon the trial. Concerning the trans- 
action, this witness testified: 

“The contract was signed on the 12th day of October, 1921, and I immediately 
wired to have the posts and the lumber shipped. Shortly thereafter Mr. Madsen 
advised me that he didn’t see how he could complete the job, as he had a grading 
job south of Ocheyedan, and the board of supervisors were crowding him to have 
him complete that job before cold weather set in. He asked me if I couldn’t find 
someone who could take the contract off his hands. He estimated that he ought to 
have $500 for the contract, he figured he should make $500 if he did the work 
himself. I secured a party by the name of John Brandsma who was willing to 
pay him $350 for an assignment of his contract. That was satisfactory to both 
Brandsma and Madsen, but Mr. Madsen demanded to have $350 cagh. That amount 
was agreed upon. Brandsma didn’t have the cash, and I in turn advanced this cash 
for Brandsma and bought the contract myself, and had the contract assigned to 
the Sibley Lumber Company. The assignment of the contract set out in the separate 
answer of defendant, A. W. Madsen, on page 2 thereof, paragraph 4, is a correct 
copy thereof. The assignment was taken in the name of the Sibley Lumber Com- 
pany, for the purpose of protecting the company for the $350 advanced on behalf 
of Brandsma and any other payments that might be made. I advised Mr. Brandsma 
what the material on the contract would cost and showed Mr. Brandsma a copy 
of the material list that was then in the name of A. W. Madsen. The difference 
between the contract price and the cost of the materials was $1,459.65. Mr. Brandsma 
was to receive $1,459.65 less the $350 advanced by us. * * * 
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“Mr. Brandsma and I filed identical bills for labor. The mutual understanding 
was that Mr. Madsen assigned his entire contract to Mr. Brandsma. The actual 
contract was assigned to the Sibley Lumber Company so that the Sibley Lumber 
Company could draw the payments on the contract. The intention was to assign the 
contract to Brandsma, and he was to buy the material and take over Madsen’s mate- 
rial contract. The contract was taken in the name of the Sibley Lumber Company 
merely to secure the company in the payment of their material. * * * 

“The intention of the assignment was to protect the payments for material and 
$350 advanced to Brandsma. Mr. Brandsma was to do the work and buy the 
materials of me, or take over the materials same that I had made to Mr. Madsen, 
under exactly the same condition I had made him. My representatives have paid 
Mr. Brandsma for all his interest in the assignment. | took the assignment as a 
friendly turn to Mr. Brandsma. * * * 

“After the assignment we considered we were selling the lumber of Brandsma, 
and expected to recover from Brandsma. Defendant’s Exhibit 2 read in evidence. 
I told Mr. Gill that we claimed everything in this contract, and that Madsen was 
entirely out of it; I thought our assignment was legal, but Mr. Madsen didn’t fulfill 
it. We looked to Mr. Brandsma for the payment of the lumber bill.” 

Recalled, the witness testified : 

“T did not look to Brandsma for the payment of my lumber bill. The assign- 
ment was made payable to the Sibley Lumber Company for Madsen. Madsen was 
the only man that paid me. I was mistaken when I said that I looked to Brandsma 
for payment.” 

After Dormeyer learned of the payment of $2,025 to Madsen he demanded that 
the full amount be turned over to appellee, for the reason that he had completely 
severed his connection with the contract and had no right to receive the money. 
On this point Dormeyer testified as follows: 

“Immediately after I found out through the highway commission that the pay- 
ment had been made I demanded the full amount of $2,025 from Mr. Madsen, and 
demanded that the full amount be paid to the Sibley Lumber Company according 
to the assignment. I advised him that the money was mine according to the 
assignment to us, and that he had no interest in the contract whatsoever, and 
that he had been paid $350 for his interest in the original contract.” 

Referring to the assignment, Brandsma in part testified as follows: 

“T got the entire contract from Madsen assigned to me. I took over the entire 
contract. Dormeyer and I did not take the contract over together. I bought the 
lumber for $2,300. I was dealing with Mr. Dormeyer after the assignment. Madsen 
had nothing to do with it after that date. I took Dormeyer’s figures and deter- 
mined from them what I was to receive for the labor. After taking off the amount 
of the material bill there remained $1,400 for the labor.” 

Madsen testified that while the assignment in form was to appellee, it was the 
intention of all parties to assign the contract for labor to Brandsma. So far as 
Madsen is concerned, the only possible inference to be drawn from the testimony 
is that by his assignment of the contract to appellee for a consideration of $350 he 
parted with all the interest he had therein and this, as appears from the foregoing 
excerpts from the testimony of Dormeyer, was his interpretation and understanding 
of the transaction. While Madsen had no doubt agreed to purchase the material to 
be used in the construction of the guard rails from appellee, this agreement was 
terminated by the assignment. Madsen had no further use for the material which 
he had agreed to purchase of appellee. Dormeyer first testified that the materials 
were sold to Brandsma, and that he looked to him for payment. This testimony he 
changed when recalled, testifying that he looked to Madsen for payment. The 
latter claim is entirely inconsistent with his previous testimony, in which he said 
that he complained to Madsen because he collected $2,025 on the estimate, for the 
reason he had parted with all his rights under the contract. If appellee had sold 
the material to Madsen, he, of course, would have had a right to receive the money 
from the highway commission. It is too clear for argument, however, that no 
material was furnished Madsen, and that appellee at no time after the contract was 
assigned to it looked to him for payment. The record is barren of any evidence 
which shows that the material was purchased by Brandsma. Brandsma simply per- 
formed the labor and nothing more. The only rational conclusion to be drawn from 
the testimony is that the assignment to appellee was in good faith and that, in 
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so far as it provided security for the $350 advanced for Brandsma, it was a mere 
incident of the transaction, arid that the material for the guard. rails was furnished 
by appellee as assignee of the contract, who expected to receive payment thereof 
irom the highway commission and the county. Later, and on August 25, 1922, 
John Brandsma assigned his account for labor, less a credit of $217 to the lumber 
company. The reason given by Dormeyer for this assignment was that Brandsma 
advised him that he was unable to complete the contract without payment, and that 
he would starve to death unless someone paid him for his labor, and that Dor- 
meyer assured him personally that he would get his pay in full; that he guaranteed 
he would receive it. Another witness by the name of Hansen, who was interested 
in the lumber company, testified that Brandsma entered suit against it and that, 
as he did not like to have the company sued, he took it upon himself to pay the 
claim and have it assigned to the company. 

Having previously transferred all his interest in his rights to or under his con- 
tract to appellee, the filing of the estimate and the receipt by him of the payment 
made thereon, as between himself and his assignee, was unauthorized and wrongful. 
The failure of appelle to give notice to the highway commission and the board of 
supervisors of the assignment is not clearly explained. Apparently Dormeyer either 
thought it was unnecessary or did not anticipate that Madsen might undertake to 
collect money due on the contract. There is nothing in the record from which the 
inference may be drawn that it was the understanding of the parties that the con- 
tract was to be carried out in the name of Madsen, nor is it claimed by appellee 
that such was the arrangement. 

[1,2] It seems to us that judgment should not have been entered against the 
surety for at least two reasons: One, that appellee, as assignee of the principal on 
the bond, was in no better position to recover thereon than Madsen would have 
been for his own default. (Northern Minnesota Drainage Co. v. Mageau et al., 
131 Minn. 243, 154 N. W. 1092); and another, that the default alleged on the part 
of Madsen is in no way covered by the covenants of the bond. But for the fail- 
ure of appellee to give notice of the assignment to the highway commission or the 
board of supervisors, it is certain that no payment would have been made to Madsen. 
By retaining $825 of the amount paid to him in disregard of his assignment of the 
contract to appellee, he must be held to have wrongfully converted it to his own 
use. The bond sought only to indemnify the county against damage or loss and to 
insure the payment of all claims for material furnished or labor performed under 
the contract. It does not in terms or spirit cover the defalcation shown. Brandsma 
clearly performed no labor for Madsen, to whom appellee neither sold nor delivered 
any part of the material for which recovery is sought. On this point the record 
is conclusive. 

That Madsen was liable to appellee for the amount converted by him to his 
own use is, of course, clear. The judgment entered in the court below was against 
him and appellant for the full amount claimed. Madsen has not appealed, but we 
gather from statements contained in the argument of counsel that the balance due 
under the contract has been paid to appellee. In any event, the judgment was 
made a lien thereon. Further discussion is unnecessary. It follows that the judg- 
ment entered against appellant must be reversed, but will stand in all other particulars. 
Reversed. 


Arthur, C. J., and De Graff and Vermilion, JJ., concur. 


FARMERS’ BANK OF WEST LOUISVILLE er ar. v. AMERICAN SURETY 
CO. OF NEW YORK. 
(Court of Appeals of Kentucky. Oct. 21, 1924.) 
265 Southwestern Reporter 505. 
1. PLEADING—EACH ALTERNATIVE MUST PRESENT MATTER SUF- 
FICIENT TO CONSTITUTE CAUSE OF ACTION. 


Where petition contains alternative allegations, each alternative must present 
matter sufficient in law to constitute cause of action, and, if either alternative does 
not constitute cause of action, demurrer should be sustained. 


(For other cases, see Pleading, Dec. Dig. § 20.) 
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2. EXECUTORS AND ADMINISTRATORS—PETITION CONSTRUED 
AGAINST PLEADER AS ALLEGING ADMINISTRATOR HAD PAID 
OVER PROPERTY TO DISTRIBUTEES. 


In creditor’s action against administrator’s surety, held that petition must be con- 
strued against pleader as alleging that administrator had paid over to distributees 
amount in his hands. 

(For other cases, see Executors and Administrators, Dec. Dig. § 537[8].) 

3. EXECUTORS AND ADMINISTRATORS—CAUSE OF ACTION ACCRUES 
TO DISTRIBUTEE UPON BOND NINE MONTHS AFTER QUALIFICA- 
TION AND LIMITATION THEN BEGINS TO RUN. 

Under Ky. St. § 3860, cause of action accrues to distributee against administrator 
upon his bond nine months after his qualification, and limitation runs against him 
from that time. 

(For other cases, see Executors and Administrators, Dec. Dig. § 537[5].) 

4. EXECUTORS AND ADMINISTRATORS—ACTION BY CREDITORS 
AGAINST SURETY HELD BARRED BY LACHES. 

Creditors bringing action against surety of administrator more than nine years 
after administrator’s final settlement were guilty of laches, and could not recover 
in equity, in view of Ky. St. § 3858. 

(For other cases, see, Executors and Administrators, Dec. Dig. § 537[5].) 

5. EXECUTORS AND ADMINISTRATORS—ACTION TO SURCHARGE 
aed SETTLEMENT OF ADMINISTRATOR BARRED AFTER FIVE 
YEARS. 

In view of Ky. St. § 3858, final settlement of administrator in county court when 
confirmed stands until surcharged as provided by law, and action for this purpose is 
barred by limitation, unless brought within five years. 

(For other cases, see, Executors and Administrators, Dec. Dig. § 537[5].) 

Appeal from Circuit Court, Daviess County. 

Action by the Farmers’ Bank of West Louisville and another against the Ameri- 
can Surety Company of New York. Judgment for defendant, and plaintiffs appeal. 
Affirmed. ; 

Aud & Higdon and E. B. Anderson, all of Owensboro, and Wm. D. Curll, of 
Petersburg, Ind., for appellants. 

Clements & Clements, Ben D. Ringo, and C. W. Wells, all of Owensboro, for 
appellee. 

Hosson, C. On September 26, 1914, C. J. Canady filed his petition in equity in 
the Daviess Circuit Court, alleging these facts: J. C. Price and W. Q. Adams 
were a firm doitig business under the firm name of Price, Adams & Kirk, and on 
September 27, 1907, the firm executed to him three notes each for $1,000, payable 
respectively in four, five, and six months from date, and Price and Adams indorsed 
on each note a writing signed by them, guaranteeing the payment of the note at 
maturity. The notes were wholly unpaid. Adams died in October, 1909, leaving 
surviving him his widow, Grace Tinder Adams, and his only child, Creel Tinder 
Adams, an infant under fourteen years of age. The widow qualified as administratrix, 
and had an inventory made of the estate which amounted to about $30,000. In 
February, 1911, she married F. M. Durrance. She then resigned as administratrix, 
and F. M. Durrance was appointed as administrator de bonis non, and executed bond 
with the American Surety Company of New York as his surety. She turned over 
to him the estate unadministered. On November 16, 1911, Durrance filed a partial 
settlement as administrator de bonis non, which was confirmed by the county court. 
In April, 1913, F. M. Durrance made a final settlement, which was confirmed by the 
county court, showing that there was left a balance of $6,530.80, and that all the debts 
against the estate had been paid, and that this balance should be divided equally 
between the mother and daughter. On August 7, 1916, the Farmers’ Bank of West 
Louisville, Ky., filed its petition in the Daviess Circuit Court, in which it is alleged 
that W. Q. Adams was indebted to it in the sum of $1,000, subject to certain credits, 
and also owed certain other debts which were unpaid. The two cases were con- 
solidated. The administrator de bonis non, the mother, and the daughter were made 
defendants, and a settlement of the estate was prayed. The defendants were all non- 
residents of the state, and were proceeded against by warning order. It was alleged 
that Durrance had moved to Florida with his wife and stepdaughter soon after he 
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made his settlement in 1913 and had since resided there. The commissioner, to whom 
the case was referred, filed a report allowing the claims. The report was confirmed, 
and a judgment was entered on April 19, 1919, that the claims allowed by the com- 
missioner were valid claims against the estate. On March 17, 1922, the plaintiffs 
filed an amended petition in the actions in which they made the American Surety 
Company party defendant, and prayed judgment against it as the surety of F. M. 
Durrance, administrator de bonis non, alleging that his statement in his settlement 
that the debts had been paid was a fraud and mistake; that he failed to make inquiry 
or advertise for claims against the estate, and did not seek to find out whether or not 
there were other debts against the estate, and that he had paid over $6,530.80 to his 
wife and stepdaughter without right or authority or had kept it himself and left the 
state for the purpose of hindering and delaying the creditors of Adams in the col- 
lection of their debts. They prayed judgment against the surety in his bond for the 
amount of their debts. The surety company filed a demurrer to the amended petition, 
the court sustained the demurrer, and dismissed the action against the surety. The 
plaintiffs appeal. 

[1, 2] Where a petition contains alternative allegations, each alternative must 
present matter sufficient in law to constitute a cause of action, and, if either alterna- 
tive does not constitute a cause of action, a demurrer to the pleading should be 
sustained. Rogers v. McAlister, 151 Ky. 488, 152 S. W. 571. Under this rule the 
pleading must be construed against the pleader, ok must be held to allege that the 
administrator de bonis non had paid over to the distributees the amount on his hands. 
It is not alleged that the administrator knew of the claims, and no facts are alleged 
showing that he should have anticipated them. Section 3860, Kentucky Statutes, is in 
these words: 


“A personal representative may distribute the estate of a decedent nine months 
after qualification.” 

[3] It is settled that a cause of action accrues to a distributee against the admin- 
istrator upon his bond nine months after his qualification, and that limitation runs 
against him from that time. Robinson’s Committee v. Elam’s Ex’x, 90 Ky. 300, 14 
S. W. 84, 12 Ky. Law Rep. 271; Baugh’s Adm’x v. Baugh’s Adm’x, 159 Ky. 320, 
167 S. W. 124. 

[4] The administrator de bonis non qualified in February, 1911. When he made 
his final settlement in 1913 more than two years had elapsed since his qualification, 
and a cause of action had accrued in favor of the distributees against him. The 
purpose of the statute is to secure the prompt settlement of decedents’ estates. 
If for any reason a distribution cannot be made, the personal representative or dis- 
tributee or any creditor may bring an action in equity for the settlement of the estate. 
If the administrator failed to make inquiry, or failed to use proper diligence to learn 
the claims against the estate, or by fraud or mistake reported that all the debts were 
paid when he made his final settlement in the county court, a cause of action then 
accrued to the creditors on his bond. The creditors could have sued him as admin- 
istrator six months after he qualified. They did not bring the action against the 
surety for more than nine years after his final settlement was made. It is an action 
in equity. Equity aids the vigilant, and not those who have slept on their rights. 
The petition gives no explanation of the unreasonable delay in bringing the suit. 
Equity will not enforce stale claims. No facts being alleged explaining the long 
delay in bringing suit against the surety in the bond, the circuit court did not err in 
sustaining the demurrer to the petition on the ground of laches. 

Section 3858, Kentucky Statutes, provides: 

“Every personal representative shall have his accounts settled, and the settle- 
ments and vouchers sustaining the same returned to the county court within two 
years after he qualifie., and as often thereafter as the court may require, which 
settlement, when approved by the court, shall be recorded and indexed by the clerk, 
and the original and the vouchers carefully kept by him in his office.” 

[5] The final settlement of the administrator in the county court when con- 
firmed stands until surcharged as provided by law. An action for this prupose is 
barred by limitation, unless brought within five years. 


The judgment of the circuit court is affirmed on the single ground of laches, and 
no other question in the case is decided. 


Judgment affirmed. 
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SOUTHERN SURETY CO. v. ENFIELD er av. (No. 14594.) 

(Supreme Court of Oklahoma. Feb. 5, 1924. Rehearing eee) — 17, 1924. 

Second Petition for Rehearing Denied Oct. 7, 
229 Pacific. Reporter 446. 
(Syllabus by the Court.) 

1. EXECUTORS AND ADMINISTRATORS—FINAL ACCOUNTING AND 
DECREE OF SETTLEMENT HELD NOT CONDITION PRECEDENT 
TO SUIT ON ABSCONDING EXECUTOR’S BOND. 

Where an executor of an estate has absconded and concealed himself and is 
without the jurisdiction of the county court, and no final account has been filed by 
him or his resident agent and attorney, and where the county court, under appropriate 
proceedings, has found the amount due from the executor to the legatees, it is not 
necessary, as a condition precedent, that a final account be filed by the executor and 
a final decree of settlement rendered in stich county court before a suit can be brought 
in the district court against the surety on his bond for the amount of money alleged 
to have been embezzled by the executor and the issues of fact tried in the district 
court. 

(For other cases, see Executors and Administrators, Dec. Dig. § 537[2].) 

. PRINCIPAL AND SURETY—SURETY’S LIABILITY ON PENAL BOND 
NOT EXTENDED BEYOND PENALTY BY ADDITION OF LEGAL 
INTEREST. 

The liability of a surety on a penal bond is not extended beyond the amount 
specified as a penalty by the addition to such amount of the legal interest from the 
date the liability accrued. 

(For other cases, see Principal and Surety, Dec. Dig. § 73.) 

3. Pee FOR PLAINTIFFS IN SUIT ON EXECUTOR'S BOND SUS- 
- 

Record examined, and held, that the evidence reasonably sustains the findings of 
fact of the trial court. 

Commissioners’ Opinion, Division No. 5. 

Appeal from District Court, Garfield County; James B. Cullison, Judge. 

Action by Emma Enfield and others against the Southern Surety Company. 
From a judgment for plaintiffs, defendant appeals. Affirmed. 

E. C. Stanard and C. H. Ennis, both of Shawnee, for plaintiff in error. 

W. W. Sutton, of Enid, for defendants in error. 

PINKHAM, C. The parties will be designated in this opinion as they were desig- 
nated in the court below. 

The plaintiffs filed their petition in the district court of Garfield County against 
the defendant as surety to recover from it as surety on the executor’s bond of one 
A. D. Howard, as executor of the estate of P. H. Bradley, deceased, which suit 
upon the said bond is based upon the breach of conditions by A. D. Howard, executor, 
contained in the bond, which bond was given to and approved by the county court 
of Garfield County, Okla. To this petition the defendant filed its demurrer, which 
being overruled defendant filed its answer, to which an amendment was afterward 
filed, and thereafter plaintiff filed their reply. The cause was called for trial in the 
district court, a jury being waived, and at the close of the plaintiffs’ evidence the 
demurrer of the defendant to their evidence was overruled. At the conclusion of 
all the evidence the cause was taken under advisement, and on February 17, 1923, the 
court filed its findings of fact and conclusions of law and entered judgment for 
the plaintiffs for $14,000, the face of the bond, and interest. Motion for a new trial 
was filed and overruled. Notice of appeal was given and supersedeas bond fixed, 
which was filed within the time provided by law. The cause comes regularly on 
“ee to this court. 

The defendant has assigned numerous specifications of error in its petition in 
error, which are presented and argued in the brief of defendant under three proposi- 
tions. 

Under the first proposition it is contended in the brief of plaintiff in error that 
this suit could not be maintained in the trial court against the surety upon the 
bond until after the executor, A. D. Howard, filed his final account and until there 
was a final decree of final settlement on the final account in the county court. It is 
argued that the trial court in its findings of fact and conclusions of law held that the 
district court as a court of equity had jurisdiction to settle the account of Howard 
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as executor of the estate of Bradley, deceased; to determine the’ question of debts 
of the estate, both in this state and in Iowa; to determine the amount due from 
Howard to the residuary legatees and then to render judgment on the bond; that 
no final settlement in the county court was necessary, nor was a decree of the county 
court on final settlement adjudging the amount due the residuary legatees a condi- 
tion precedent to maintaining this action. 

It appears from the findings of fact found by the court that P. H. Bradley died 
testate in Greene County, Iowa, and his will was regularly admitted to probate in 
the district court of that county, there being real and personal property located there, 
and said A. D. Howard gave bond as executor to cover the estate in the State of 
Iowa, and that letters testamentary was issued to him out of that court as to Iowa 
property, and that there was a farm located in Garfield County, Okla., which the 
deceased owned at the time of his death. That under the terms of said will the 
debts, funeral expenses of the deceased, and certain direct legacies mentioned in the 
will were to be first paid. Then by the residuary clause in the said will all the 
residue and remainder of his estate wherever situated, and whatever the same may 
consist of, was willed and directed to be divided as follows: 

“One-third thereof to my sister, Emma Enfield, and two-thirds thereof to Winona 
White, Otto Enfield, Iva Meyer, and Rosella Enfield, share and share alike”’—plain- 
tiffs in this case. 

That the said residuary clause covered the farm owned by the deceased, P. H. 
Bradley, situated in Garfield County, Okla. That all the debts, expenses, and direct 
legacies were paid out of the Iowa estate except a little court costs in Iowa, but there 
was a fund from the Iowa estate more than sufficient to pay said court costs there. 
That in 1920 Howard probated in the county court of Garfield County the will of 
P. H. Bradley as a foreign will and was appointed executor. He qualified by taking 
the oath and filing a bond of $14,000 with the Southern Surety Company, as surety, 
and designating in writing H. G. Sturgis, in Garfield County, as service agent. There- 
after he sold, through the county court in Garfield County, the land in that county 
for $17,900; the proceedings being conducted by Sturgis, as attorney for Howard, 
who was never personally in the state. The purchase price of the land was paid to 
Sturgis, who, after deducting the court costs and attorney fees, remitted he balance 
of $17,000.20 o A. D. Howard, in Iowa and California. That Howard filed no final 
account in the county court of Garfield County. 

On May 25, 1921, the plaintiffs filed in the county court, of Garfield County a 
petition for citation against Howard to require him to give additional security and 
show cause why he should not be removed as executor. Citation was issued requir- 
ing Howard to appear to answer the petition. This was severed on Sturgis as resi- 
dent agent of Howard, as executor. 

On May 31, 1921, the case was continued to June 8, 1921, at ‘which time the 
county court entered a decree in which it found Howard indebted to the plaintiffs 
in the sum of $17,000.20; that he had failed to account for said sum; that he had 
absconded; and removed him as executor. The county court upon said hearing 
ordered, adjudged, and decreed: 

“That the said A. D. Howard, as executor of the estate of P. H. Bradley, de- 
ceased, is indebted to Emma Enfield, Winona White, Otto Enfield, Iva Meyer, and 
Rosella Enfield, in the total sum of $17,000.20, coming to them as the proceeds of the 
executor’s sale of the farm situated in Garfield County, Okla., which the said A. D. 
Howard received and has not accounted for, and which does not include any pro- 
ceeds of property situated in lowa which was devised to these petitioners as residuary 
legatees, the said A. D. Howard not appearing in response to said citation, and his 
not having filed an additional bond, and his not filing any final account, and his not 

aying the proceeds into the court, the court further ordered that the said A. D. 
oward, as the executor of the estate of P. H. Bradley estate, in said court was 
removed and his authority was canceled to represent the estate as executor thereof 
in said court thereafter.” 

The decisive question in this case, as we view it, is whether the district court had 
jurisdiction.to hear and determine the matter of the liability of the defendant on 
the bond of the executor, in view of the fact that no final account had been filed 
b, the executor, A. D. Howard, in the county court of Garfield County. 

The trial court, in its findings of fact and conclusions of law, held that as a 
court of equity it had jurisdiction in the light of the facts and circumstances of the 
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case to determine the amount due from Howard, the executor, to the residuary lega- 
tees, plaintiffs in this case, and then to render judgment on the bond. 

After finding the facts, the court concluded as a matter of law: 

“That it is not necessary to have a final account and final decree of settlement as 
a condition precedent to bringing this suit by legatees. Where the executor absconded 
with the funds and is beyond the jurisdiction of the county court, and there being 
no provision for filing a final account except by the executor himself, which the law 
specifically makes it his duty to do, he nor his bondsmen can take advantage of his 
own wrong for its defense, which bond was so given to protect interested parties 
from such acts.” 

The case of Pennington et al. v. Newman, 36 Okla. 594, 129 Pac. 693, is cited 
in the brief of plaintiff in error as sustaining the contention that the court was with- 
out jurisdiction to render the judgment in the case at bar. 

Pennington v. Newman, supra, was a suit brought in the county court for pos- 
session of certain personal property against the administrator in the same court 
where the estate was pending. Personal service was had upon the administrator. 
The administrator appeared and filed pleadings and was personally in the county 
court. He did not file a final account, although he was personally within the court’s 
jurisdiction, and could have been brought in by attachment and compelled to file 
the final account. That case has no application to the facts in the case at bar. 

An examination of the cases cited by plaintiff in error in their very able brief 
do not rest upon a state of facts such as exist in the instant case, where the court 
finds, and the evidence adduced amply sustains such finding, that the executor ab- 
sconded and concealed himself beyond the jurisdiction of the county court. 

In the instant case the record discloses the executor, Howard, was a non-resident ; 
that he kept out of the jurisdiction of the county court where process of attachment 
could not reach him. The evidence shows that he absconded and embezzled $17,000 
of plaintiffs’ money; that he also defaulted in the matter of the Iowa estate; and that 
his whereabouts were unknown. When proceedings were had in the county court 
wherein the executor had been cited, service having been made upon the resident 
agent for him to file his final account, to give additional bond, and for removal from 
office, his agent and attorney, Sturgis, suggested the death of the executor; but the 
record is barren of any evidence in that regard. The record discloses that the 
defendant was duly notified of the hearing of June 8th in the county court. 

[1] In several decisions of this court the rule has been announced that there is 
no authority of law in this state authorizing any one other than the executor to file 
his final account in an estate case. Not even a personal representative of a deceased 
executor can file such. Donnell v. Dansby, 58 Okla. 165, 159 Pac. 317; Southern 
Surety Co. v. Jones, 90 Okla. 285, 214 Pac. 727; Title Guaranty & Surety Co. v. 
Burton, 67 Okla. 322, 170 Pac. 1170. 

In the case of Asher v. Stull et al., 61 Okla. 320, 161 Pac. 808, it is said in the 
syllabus : 

“Where a guardian dies without an accounting and settlement of his affairs 
having been made in the county court, his ward may maintain an action in the district 
court against the personal representatives of the sureties on his bond for an accounting 
and settlement. 

“In such action the court has jurisdiction to adjust the account of the deceased 
guardian with the ward, and may hear evidence and allow credits and determine the 
balance due, if any, by said guardian, and render judgment therefor.” 

See Johnson et al. v. Henshaw, 80 Okla. 58, 193 Pac. 998; Southern Surety Co. v. 
Hatch, 81 Okla. 36, 196 Pac. 542. 

In the case of Southern Surety Co. v. Jones, supra, it is said: 

“The exact contention of defendant, as we understand it, is that the trial court 
was without jurisdiction or authority to render judgment against the surety, except 
after an accounting be first had in the guardianship matter in the district court, 
which, in effect, is that a suit cannot be maintained in the district. court against 
sureties ona guardian’ s'bond until there has been an accounting; that there must be 
a suit first for an accounting and, after such suit is determined and settled, suit must 
be instituted in the district court against the bondsmen, meaning that two suits are 
necessary to accomplish what should be accomplished in one suit. 

“We cannot agree with counsel in their contention or that the cases cited support 
such contention. We think the contrary is true in both instances.” 
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In 24 C. J. 1086, it is said: 

“Where no accounting can be had as in the case of a representative converting 
assets of an estate to his own use and dies insolvent in a foreign jurisdiction, the 
courts of equity would enforce the liability of the sureties without requiring an 
accounting.” 

The rule to be deduced from the authorities may be said to be that when no 
accounting can be had, as in the case of an executor converting assets of an estate 
to his own use and who absconds and secretes himself beyond the jurisdiction 
of the court, the courts of equity would enforce the liability of the sureties without 
requiring an accounting. 

There can be no difference in principle between the case of a guardian who dies 
before final accounting and that af an executor who absconds and secretes himself 
beyond the jurisdiction of the court authorized to compel an accounting and whose 
continued existence is shown only by indulging a legal presumption. If the district 
court has jurisdiction in the one case, no good reason or sound principle is apparent 
which would deprive it of jurisdiction in the other. Of course, this jurisdiction in 
the latter case might be ousted by the surety producing its principal within the 
county court’s jurisdiction ready and able to conform to its orders in reference to an 
account. To hold otherwise would open wide the door for collusion and fraud between 
the surety and its dishonest principal. 

The legal presumption of the continued existence of a dishonest principal should 
not be permitted to defeat the clear legal rights of the legatees herein in behalf of 
a surety who vouched for his honesty and probity and obligated itself to make good 
his defalcation. 

The trial court found that all the debts and claims against the estate had been 
paid and that there was due plaintiffs as proceeds of the sale of the farm in Garfield 
County, through the executor’s sale, the sum of $17,000.20, the exact amount found 
by the county court in its decree of June 8th to be due the legatees, plaintiffs herein; 
the bond, being only for $14,000, was not sufficient to cover the default. 

The second proposition discussed by counsel for plaintiff in error in their brief 
is to the effect that the decree entered by the county court of Garfield County 
on June 8, 1921, in the estate of Bradley, deceased, was void as a decree upon 
final settlement, and that no action can be maintained upon such decree by the 
residuary legatees under Bradley’s will against the defendant, the surety upon 
the bond of Howard as executor, to recover such legacies; that the court should 
have sustained defendant’s demurrer to plaintiffs’ petition, its demurrer to plaintiffs’ 
evidence, should have given its requested declarations of law, and should have 
rendered judgment for it and not for plaintiffs. 

Plaintiff says in his brief, under this proposition: 

“A decree rendered upon final settlement of an executor’s account, without the 
notice required by law having been given, is void and cannot be made the basis of 
an action against the surety upon the executor’s bond.” 

Sections 1336, 1369, and 1340, Compiled Oklahoma Statutes 1921, are cited as 
being applicable to the facts in this case. The statutes cited are to the effect that 
every account for the final settlement and discharge of an estate shall stand for 
hearing at a date to be fixed by the county judge not less than 20 days after the 
filing thereof, and that the account must not be allowed by the court until it is first 
proved that notice has been given as required by this article, and the decree must 
show that such proof was made to the satisfaction of the court and is conclusive evi- 
dence of the fact. We have examined the authorities cited and the statutes quoted 
and are clearly of the opinion that they are not applicable to the facts shown by 
this record. 

The petition upon which the decree of June 8, 1921, was entered in this estate 
was a petition by these plaintiffs as interested parties, being residuary legatees under 
the will filed, for additional bond, and citation was issued to the executor, served 
on the resident agent requiring him to appear at the time and place designated in the 
citation to show cause why he should not give further security. The petition also 
required the executor to file his final account and to appear at a certain time to 
render his final account as prayed for. The petition also was for his removal in case 
he did not comply with the citation. 

Records were introduced in evidence showing that notice to creditors had been 
duly given and the four months had expired before this petition was filed. There- 
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fore there could not have been any creditors interested, as the records introduced 
show that, even if any had existed, they were barred under the statute. 

We are of the opinion that the proceedings in the county court were valid and 
sufficient upon which to base an action upon the bond in the district court. 

The third proposition stated in plaintiff in error’s brief is: 

“The district court erred in allowing interest on the $14,000 from April, 1921.” 

The only case cited sustaining this proposition is Title Guaranty & Surety Co. v. 
Foster, 84 Okl. 291, 203 Pac. 240. The case cited we do not think is applicable to the 
facts in the case at bar, in that it does not clearly appear that there was any demand 
made upon the surety companies by the plaintiffs, being the obligees on the bond, 
prior to the institution of that suit. 

In the case of Thomas et al v. Gethman (Okl. Sup.) 215 Pac. 731, it is held 
that the plaintiffs are entitled to recover interest upon the penalty of the bond from 
the time of the breach thereof. 

In the case of Burchfield v. Haffey, 34 Kan. 42, 7 Pac. 548, it is said in the 
syllabus : 

“Tn an action on the penal bond, interest as damages may be allowed beyond the 
penalty. The penalty is the limit of liability at the time of the breach of the bond. 
The law gives interest for the delay in payment, and therefore for the misconduct 
of the sureties.” 

In Thomas v. Gethman, supra, it is said: 

“Under the express provisions of section 5972, Compiled Oklahoma Statutes 1921, 
plaintiff was entitled to recover interest upon the penalty of the bond from the time 
of the breach thereof.” 

And in the opinion the case of Burchfield v. Haffey, supra, is quoted with 
approval. 

“The liability of a surety on a penal bond is not extended beyond the amount 
specified as a penalty, by the addition to such amount of the legal interest thereon 
from p> Nee of the liability accrued.” Holmes v. Standard Oil Co., 183 Ill. 70, 55 
N. E. 647. 

In view of the undisputed evidence offered in this case of the demand having been 
made on the date from which the trial court gave interest on the face of the bond, the 
surety company neglected and refused to pay said indebtedness. We think that the 
findings of fact and conclusions of law with reference to said interést made by the 
court were correct. 

[3] As to the contention that thé trial court erred in not adopting the findings of 
fact and declarations of law submitted by the defendant, it is sufficient to say that, 
after a careful examination of the entire record, we are of the opinion that the trial 
court covered and considered all material matters in its findings of fact, and that no 
error was committed in refusing to adopt the findings of fact and declarations of 
law submitted by the defendant. 

For the reasons stated, we think the judgment of the trial court should be 
affirmed. 

On appeal to this court from a judgment of the district court of Garfield county, 
supersedeas bond was filed, executed by the defendant, the Southern Surety Com- 
pany, as principal, and the National Surety Company, as surety, for the sum of 
$14,000 and 6 per cent. interest thereon from the 28th day of April, 1921, and costs 
taxed at $62, and the accruing costs as per the judgment of the trial court. No 
response has been made to this request. 

Judgment therefore will be entered in this court against the defendant, the 
Southern Surety Company, as principal, and the National Surety Company, as surety, 
for the sum of $14,000 and 6 per cent. interest thereon from the 28th day of April, 
1921, and costs taxed at $62, and the accruing costs as per the judgment of the trial 
court. 


KOLATCH v. I. ROME & SONS er ar. (No. 18754.) 
(Supreme Court of Washington. Nov. 18, 1924.) 
30 Pacific Reporter 135. 

1. GARNISHMENT—DEFENDANT AND SURETY ON DISCHARGE BOND 
HELD LIABLE FOR ANY JUDGMENT RENDERED ON PLAINTIFF'S 
CAUSE OF ACTION. 

Defendant, giving garnishment discharge bond under Rem. Comp. Stat. § 689, to 
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“perform the judgment of the court in the above-entitled action,” and its surety, held 

liable for any judgment rendered on plaintiff’s cause of action. 

(For other cases, see Garnishment, Dec. Dig. § 244.) 

2. GARNISHMENT—SURETY ON DISCHARGE BOND HELD NOT RE- 
LEASED FROM LIABILITY BY DISMISSAL OF PRINCIPAL DE- 
FENDANT. 

Voluntary dismissal of principal defendant from action held not to vary obliga- 
tion of surety on discharge bond, so as to release it from liability thereon. 

(For other cases, see Garnishment, Dec. Dig. § 243%.) 

3. GARNISHMENT—LIABILITY OF PRINCIPAL AND SURETY ON DIS- 
CHARGE BOND HELD DETERMINABLE IN MAIN ACTION. 

Liability of principal and surety on garnishment discharge bond held determin- 
able in main action, as well as in action on bond. 

(For other cases, see Garnishment, Dec. Dig. § 245.) 

Department 2. 

Appeal from Superior Court, King County; Brinker, Judge. 

Action by Sander Kolatch, sole trader, doing business as the Seattle Jobbing 
House, against I. Rome & Sons, a corporation, and others. From judgment discharg- 
ing bond for release of property held under garnishment, plaintiff appeals. Reversed. 

Bausman, Oldham & Eggerman and Edw. L. Rosling, all of Seattle, for 
appellant. 

McClure & McClure and Walter S. Osborn, all of Seattle, for respondent. 

Hotcoms, J. This appeal is from a judgment discharging and canceling a dis- 
solution or discharge bond given to obtain the release of property held under garnish- 
ment. The appeal comes here on the transcript of the record; no statement of facts 
being brought up, and the only question involved is whether or not the findings sup- 
port the third and fourth conclusions of law and judgment. The findings and con- 
clusions, omitting formal parts, are as follows: 

“TIT. That on July 13, 1922, plaintiff entered into a contract with the defendant, 
Rochester Wholesale House, by the terms of which the Rochester Wholesale House 
agreed to sell and deliver to plaintiff 3,780 pairs of woolen drawers, new, packed in 
original mill cases, consisting of a good assortment of sizes from 30 to 42 at 35 cents 
each. Said contract further provided that plaintiff deposit 20 per cent. with the 
Rochester Wholesale House upon said order. And plaintiff accordingly forwarded 
to, and the defendant has received, the sum of $252 deposit upon said contract. That 
said contract was in writing, and is evidenced by a series of telegrams. 

“TV. That the defendant, Rochester Wholesale House, has failed, neglected, and 
refused to deliver the drawers stipulated in said contract, and has retained said deposit, 
but has offered to deliver as an alleged performance thereunder drawers of inferior 
quality and of cheaper market price, wholly in defiance with their contract with the 
plaintiff ; that said drawers so offered were renovated and not new; were not packed 
in original mill cases, but in bales, were not of assorted sizes, but 95 ner cent. size 
32; that ‘good assortment of sizes’ means, to the trade, approximately the following 
proportions in every dozen: 

Sizes 
30 


ME iss alarok cise Ra's RBA ad pend oe eieeate 1 

“V. That plaintiff has been damaged by the aforesaid breach of contract in the 
sum of 191/6 cents per pair, amounting to seven hundred twenty-four and 50/100 
($724.50) dollars; said 19/16 cents per pair being the difference between the contract 
price and the actual market value at the time said contract was made and breached. 

“VI. That due demand for performance of said contract has been made, which 
demand has been refused. 

“VII. That said goods of the defendant offered in purported compliance with the 
contract herein, have been inypounded by the service of writs of garnishment, issued 
out of this court on November 13, 1922, directed against Federal Reserve Bank, a 
corporation, and Northern Pacific Railway Company, a corporation, and that said 
writs have been dissolved by the giving of a redelivery bond, in which I. Rome & 
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Sons is principal, and the National Surety Company is surety, which bond is con- 
ditioned to pay such judgment as the court may enter in this action. 

“Done in open court this 25th day of February, 1924. 

Otis W. Brinker, Judge. 
: oe the foregoing findings of fact, the court makes the following conclusions 
ot law: 

“T. That plaintiff is entitled to a judgment against the Rochester Wholesale 
House in the sum of $976.50 with interest on $352 from July 24, 1922, to November 
1, 1922, and on said aggregate sum from November 1, 1922, and for costs and dis- 
bursements herein, such judgment to be payable only out of the interest of the 
Rochester Wholesale House in the goods impounded by the writs of garnishment 
issued out of this court on November 13, 1922, directed against the Federal Reserve 
Bank, a corporation, and the Northern Pacific Railway Company, a corporation. 

“II. That the bond to discharge the writs of garnishment given by defendant, 
I. Rome & Sons, as principal, and National Surety Company, as surety, which bond 
is dated November 30, 1923, operated to discharge said writs and became substituted 
security for such judgment as plaintiff might obtain in this action. 

“TIT. That by the entry of the voluntary nonsuit herein with prejudice and with 
costs, as. against the defendant I. Rome & Sons, the principal and surety on said dis- 
charge bond were released and discharged from all liability on said bond. 

“TV. Judgment should be entered canceling and discharging said bond and hold- 
ing the same for naught.” 

Defendant Rochester Wholesale House, a non-resident corporation, was served by 
published summons, and a writ of garnishment was obtained to support the process, 
in which the Federal Reserve Bank, a corporation, and the Northern Pacific Railway 
Company, a corporation, were named as garnishee-defendants. The Rochester Whole- 
sale House made no appearance, and its default was duly entered after the comple- 
tion of the publication of the summons. 

The discharge bond was given by the defendant I. Rome & Sons, a corporation, 
under the provisions of section 689, Rem. Comp. Stat., providing that: 

“If the defendant in the principal action, shall at any time before the entry of 
final judgment in said principal action, cause a bond to be executed to the plaintiff 
with sufficient sureties, to be approved by the officer having the writ of garnish- 
ment, or after the return of said writ, by the clerk of the court out of which said 
writ was issued, to the effect that he will perform the judgment of the court; the 
writ of garnishment shall, upon the filing of said bond with the clerk, be imme- 
diately discharged, and all proceedings had thereunder shall be vacated. * * * ” 

Accordingly the bond was conditioned as follows: 

“The condition of this obligation is such that, whereas, in the above-entitled case 
a writ of garnishment was issued by said court on the 13th day of November, 1922, 
directed against the Federal Reserve Bank, a corporation, and the Northern Pacific 
Railway Company, a corporation, and served by the sheriff of King county upon the 
said garnishee defendants on said day, as more fully appears by the sheriff’s return 
on file in said cause; and 

“Whereas, the defendant, I. Rome & Sons, a corporation, desires to obtain the 
discharge of such writ of garnishment; 

“Now, therefore, if the said Rome & Sons, a corporation, defendant, shall perform 
the judgment of the court in the above-entitled case, then this obligation shall be void, 
otherwise to remain in full force and virtue.” 

The bond to discharge the garnishment was executed and filed on November 30, 
1923. An order discharging the garnishment provided by statute, supra, was made 
on the same day. On December 18, 1923, two days prior to the trial of the action, 
on December 20, 1923, appellant (plaintiff below) procured an order voluntarily dis- 
missing with prejudice the defendant, I. Rome & Sons, a corporation, from the 
principal action. 

It will be remembered that the trial court found that “the defendant Rochester 
Wholesale House has failed, neglected, and refused to deliver the drawers stipulated 
in said contract, and has retained said deposit, but has offered to deliver as an alleged 
performance thereunder drawers of an inferior quality,” etc., and, further, “that said 
goods of the defendant offered in purported compliance with the contract herein have 
been impounded by service of writs of garnishment issued out of this court on,” etc. 

So that the court found that the defendant Rochester Wholesale House’s goods, 
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which it offered to deliver in purported compliance with its contract, were the same 
goods which were impounded by garnishment proceedings, and, of course, the same 
= which were discharged to the defendant, I. Rome & Sons, under their discharge 
ond, 

[1] We are compelled to conclude that, under this bond, which provided that, “if 
Rome & Sons, a corporation, defendants, shall perform the judgment of the court in 
the above-entitled action,” given pursuant to the statute for a discharge bond so con- 
ditioned, Rome & Sons, as principal and its surety, rendered themselves liaible for 
any judgment which might be rendered by the court upon appellant’s cause of action. 

[2] Respondent contends that the dismissal of Rome & Sons as the principal 
defendant varied the obligation of the surety on the discharge bond, and released it 
from liability thereon. We cannot assent thereto. In Petri v. Manny, 99 Wash. 601, 
170 P. 127, 1 A. L. R. 1595, wherein a dissolution bond and attachment was dis- 
solved, we held that sureties were not liable where several causes of action were added 
to the complaint after the dissolution bond was given, as to that portion of the judg- 
ment based on the added causes of action, but were liable on the original cause of 
action. That the material change was held not to be a variation of the surety’s risk, 
so as to discharge him. It was there said as to such a bond and attachment: 

“The intent of the statute clearly is that the bond given to perform the judgment 
of the court merely contemplates such a judgment as shall follow from the cause of 
action pleaded at the time of its execution.” 

We held in Kleeb v. Bard, 12 Wash. 140, 40 P. 733, in an action upon an injunc- 
tion bond, that: 

“The sureties upon a bond given to secure the satisfaction of any judgment 
* * * rendered in a certain action, cannot, in an action upon the bond, set up the 
defense that their liability had been increased through the dismissal of the original 
action as to one of the defendants, when such defendant is one of the principals 
in the bond.” Syllabus. 

In McCutcheon v. Weston, 65 Cal. 37, 2 P. 727, the court said: 

“The point that judgment was recovered against one of the defendants only, in 
the attachment suit, is not well taken. The action was against two, and the under- 
taking was to pay ‘if the plaintiff shall recover judgment in said action.’” 

In Campbell v. Brown, 121 Mass. 516, quoting from the ayllabus: 

“A. & B. were sued as joint owners of a vessel, and the vessel attached as their 
property. B. gave a bond to dissolve the attachment under the General Statutes 
[cited], in which A. did not join, and the vessel was delivered to B., who obtained 
judgment in his favor. Judgment was obtained against A. on default. Held, that 
an action would lie on the bond against B.” 

In that case two cases cited and relied upon by respondent, which, however, are in 
the minority upon the question here involved (Eveleth v. Burnham, 108 Mass. 374, 
and Walker v. Dresser, 110 Mass. 350) were distinguished as follows: 

“No circumstances were shown, indicating that it was intended to be binding 
only in case of a judgment against the principal giving it (such as have been found 
in some other cases), which could modify the effect of the language used [citing the 
above cited cases]. If Brown had desired to release only his own property from 
attachment, and to escape liability upon any judgment against his codefendant alone, 
he should have given a bond to secure only such judgment as might be recovered 
against himself. Leonard v. Speidel, 104 Mass. 356.” 

In King v. Malone, 91 Conn. 342, 99 A. 691, the Supreme Court of Connecticut 
held that, dropping one of the defendants from the case where three defendants were 
sued, and property attached, in no way increased the liability of either on the bond, 
and did not drop such defendant from the bond, where he had joined in the bond 
with sureties, and recourse could still be had against the bond and sureties. The court 
there observed : 

“As dropping Mullaley did not release him from his liability on the bond, the 
fact that the plaintiff was active in causing him to be dropped is of no importance. 
It would only be of importance had his act released the principal from liability, in 
which case the surety would also have been released.” 

See, also, note to 51 L. R. A. (N. S.) 655, containing a large collection of cases 
on that subject, showing that the overwhelming weight of authority is to the effect 
that such dismissal of one defendant does not impair the obligation of the surety or 
the principal on the dissolution bond. 
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[3] It is true, as respondent points out, that this is not an action on a bond, but 
the liability of the principal and surety is nevertheless to be determined. We feel 
bound to conclude that the dismissal of Rome & Sons asa defendant did not release 
it as a principal nor as surety upon the discharge bond. The third and fourth con- 
clusions of law, and the judgment are consequently not sustained by the findings. 

The judgment is therefore reversed. 

Main, C. J., and Mackintosh, Bridges, and Fullerton, JJ., concur. 


WHITTAKER v. UNITED STATES FIDELITY & GUARANTY CO. 
(No. 1095.) 
(District Court, D. Montana. June 30, 1924.) 
300 Federal Reporter 129, 


1. PLEADING—ISSUE NOT RAISED BY PLEADINGS CONSIDERED, 

a TRIED WITHOUT OBJECTION OR CLAIM OF VARI- 

A ; 

Where issues not raised by pleadings were tried without objection or claim of 
variance, and both parties introduced evidence thereon, all issues so tried will be 
determined, and all evidence so introduced will be considered. 

(For other cases, see Pleading, Dec. Dig. § 430[2].) 

2. JUDGMENT—DISMISSAL NOT ON MERITS WAS NOT RES JUDICATA. 

Dismissal of suit not on merits was not res judicata. 

(For other cases, see Judgment, Dec. Dig. § 570[5].) 


3. PRINCIPAL AND SURETY—LIABILITY OF HIRED AND INDEMNI- 
FIED SURETY CO-EXTENSIVE WITH THAT OF PRINCIPAL. 
Generally the liability of a hired and indemnified surety is co-extensive with 

that of principal, the principal’s fraud or mistake being no defense to the surety; 

the construction and implications being the same in regard to both, and reformation, 
if necessary, being available as against both. 

(For other cases, see Principal and Surety, Dec. Dig. § 66[2].) 

4. APPEAL AND ERROR—CONDITION IMPLIED IN STAY BOND AS 
AGAINST INDEMNIFIED SURETY. 

Indemnified surety on stay bond on affirmance of judgment was liable for amount 
of judgment, though the bond because of mistake or fraud on the part of the 
principal did not so provide, since such surety had constructive, if not actual, knowl- 
— , the conditions intended by the court and parties, and such condition was 
implied. 

(For other cases, see Appeal and Error, Dec. Dig. § 1225.) 

At Law. Action by Richard J. Whittaker, as administrator, against the United 
States Fidelity & Guaranty Company. Judgment for plaintiff. 

zone L.: Wallace and Russell, Madeen & Clarke, all of Missoula, Mont., for 
plaintiff. 

Frank Woody, of Helena, Mont., and Aubrey Lawrence, of Fargo, N. D., for 
defendant. 

Bourguin, District Judge. In this action upon a stay bond the first count of 
the complaint sets out the bond in hec verba, and alleges the condition is payment, 
if appeal is not “with effect”; the second count alleges the quoted words were 
omitted by the debtor’s fraud, inadvertence, or mistake; and the prayer of the first 
is a money judgment, and of the second is likewise after reformation. The answer 
denies the: condition and omission as in the complaint elleged, alleges res judicata, and 
limitations to the second count. 

At trial plaintiff dismissed the second count, and both parties, in disregard of 
pleadings, theory, forms, and rules, proceeded, not only to resolve any ambiguity 
in the bond, but virtually as though the alleged omission by fraud or mistake was 
the issue, to determine the actual intent and contract, the intent of the court granting 
the stay on bond, and the legal implications attending the court’s order entered 
therein; and to that end both parties introduced oral and other evidence appropriate 
to their methods of trial, without any objection or claim of variance. 

[1] In these circumstances, although the issue (other than ambiguity and intent) 
by both parties tacitly adopted and tried is not joined in pleadings, and although in 
view of the pleadings alone some part of the evidence might be vulnerable to objec- 
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tions not made, it is clear and settled law that all issues tried are to be determined, 
all the evidence is to be considered, and the rule of decision is to conform thereto. 
Accordingly, from the evidence, it appears that in 1913, in a local court, plaintiff’s 
predecessor in office secured judgment for $17,719 against the foreign Kennedy 
corporation, and the latter, without notice or bond, procured a stay. Disregarding it, 
the plaintiff, finding neither the debtor nor any of its property in Montana, pursued 
it by action and attachment in Idaho. Thereupon, consequent upon discussion and 
understanding had between the judge and counsel for the parties, the court made 
an order of entry as follows: 

“In this cause the defendant James Kennedy Construction Company is allowed 
10 days within which to file a bond in the sum of $17,800 on stay of execution. 
And it is ordered that execution be stayed during the 10 days, and upon the 
filing of bond, as required, execution be stayed until the disposition of the defend- 
ant’s motion for a new trial, or further order of the court, counsel being present 
and having consented to this order.” 

This discussion and understanding, testified to by one counsel of each party, 
in substance was that the plaintiff must be protected by a bond conditioned for pay- 
ment of the judgment, if not reversed. The testimony of these counsel in essen- 
tials is without real conflict. Whether the condition was stipulated by the judge, 
as plaintiff's counsel testifies, or stipulated by said counsel, as defendant’s counsel 
testifies, is immaterial; for, if the latter be right, the judge acquiesced and adopted 
it as his own. 

In view of all the circumstances and including defendant’s counsel’s acknowl- 
edged ignorance of the requirements of a stay bond, and including the legal impli- 
cations attending the court’s order as entered, it is believed and found that court and 
counsel intended, understood, and agreed that the bond would include the condition 
aforesaid. Incidentally Kennedy’s counsel was then and at all material times agent 
for = instant defendant, and has been of the latter’s counsel in all litigation upon 
the bond. 

Immediately after the order, Kennedy’s other counsel, and father of him tes- 
tifying, wrote Kennedy the circumstances, and inclosed “something in the form of 
a bond.” Letter and form were presented by Kennedy to this defendant; it executed 
the bond in issue, and received indemnity presumptively sufficient and yet held by it, 
and also received premiums until in 1916 at least. In May, 1913, by Kennedy the 
bond was filed, without notice to either court or plaintiff. It recites its occasion, 
and its conditions are as follows: 

“Now, therefore, we, the undersigned, in consideration of the premises and in 
order to procure the recall of the papers sent to the State of Idaho, and continue 
in force said order to stay said execution, do hereby jointly and severally under- 
take in the sum of seventeen thousand eight hundred ($17,800.00) dollars, lawful 
money of the United States, and promise to the effect that, if said judgment and 
execution shall be stayed until the motion for a new trial is heard and decided, that 
the defendant will, if said motion be overruled, take an appeal to the Supreme Court 
of the State of Montana from the judgment rendered in said action, and from the 
order of the court overruling defendant's motion for a new trial, and if said motion 
for a new trial is overruled, and the defendant fails to take an appeal to the Su- 
preme Court of the State of Montana, within the time allowed by law for taking 
such appeal, we will pay to the said plaintiff in said action upon demand the amount 
of said judgment, together with costs not exceeding in all the said sum of seven- 
= thousand and eight hundred ($17,800.00) dollars, lawful money of the United 

tates.” 

In November, 1913, Kennedy’s motion for new trial was denied; in January, 
1914, it appealed and filed only cost bond; and in January, 1915, the judgment was 
affirmed. In the meantime, and some few weeks after the stay bond in issue was 
filed, another of plaintiff’s counsel scanned it, and, as inexperienced as defendant’s 
counsel, he believed it to be “all right.” Later its failure to expressly include the 
condition intended was discovered, and its sufficiency was cause for anxiety, if not 
for doubt; but it had served Kennedy’s purpose beyond remedy, execution could not 
be levied, and the bond was thereafter necessarily contemplated by plaintiff with 
hope, and as the only hope. 

In 1914 and 1915, and subsequent to Kennedy’s appeal perfected, plaintiff’s re- 
sistance defeated Kennedy’s motions, on its claim of conditions performed, to exon- 
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erate the bond. The judgment affirmed, this defendant refused demand for payment 
of the bond, and in the local court plaintiff’s predecessor brought action against de- 
fendant to recover on the bond, with or without reformation to expressly include 
the conditions intended as aforesaid, and secured judgment. Defendant appealed, and 
in February, 1921, the judgment was reversed. See Comerford v. United States 
F. & G. Co., 59 Mont. 243, 196 Pac. 984. 

[2] After remittitur defendant moved dismissal, but, before heard, dismissal was 
had on plaintiff’s application. Thereupon, and in 1923, the instant action was begun. 
bo dismissal, by virtue of local law, was not upon the merits, and so is not res 
judicata. 

[3] Adverting to the merits, that defendant equally with Kennedy is liable upon 
this bond, conditioned as intended, agreed, and proven, seems clear. Upon a bond, 
the hired and indemnified surety’s liability is generally co-extensive with the prin- 
cipal’s, the latter’s fraud or mistake is no defense to the former, the construction 
and implications are the same in respect to both, and, if reformation be necessary, 
it can be had against both. 

[4] This defendant had constructive, if not actual, knowledge of the conditions 
intended by the court and parties for this bond. Its business is bonds, and it was 
bound and is presumed to know that the stay is for the benefit of the debtor, and 
the bond is for the benefit of the creditor; that the object of the bond is the security 
of the creditor, and to that end the usual condition is for payment of the judgment 
(see cases, 3 Corp. Jur. 1105; 17 Cyc. 1142); and that, if the court’s order for 
stay and bond was general as entered, this usual and necessary condition would be 
implied by law (see cases, Brandt, Suretyship, § 453). In any variety of insurance, 
of which this bond is one, a general agreement for a policy implies the usual policy 
and conditions, therein conforming to the law of contracts in general. Eames v. In- 
surance Co., 94 U. S. 629, 24 L. Ed. 298. See cases, 26 Corp. Jur. 49, 50; 32 
Corp. Jur. 1098. 

So, too, defendant was bound and is presumed to know that if, without further 
inquiry, it relied as it did upon the debtor (its employer and co-obligor) seeking 
the bond, it did so at its peril, and is none the less liable that therein the debtor’s 
representations of conditions of the bond may have been affected by fraud or mistake. 
See cases, 32 Cyc. 25, 64, 65, 66; Ward v. Surety Co., 152 S. W. 397; Spaulding 
v. Tucker (Ky.), 167 Mo. App. 579, 51 S. W. 2. 

Counsel’s letter to Kennedy and the “something in the form of a bond” sufficed 
to advise defendant that the condition of the bond intended and required was most 
likely for payment in default of appeal “with effect”; that is, appeal with success, 
and that, although the “something in the form of a bond” omitted the necessary and 
implied words “with effect”; for, without those words, the bond, read literally, is no 
security or benefit to the creditor, is wholly for the advantage of the debtor, is no 
consideration to the creditor to stay his hand, does not conform to the implications 
of the court’s order as entered of record, defeats the object of a stay bond, and 
is the latter’s antithesis, is a mere pretense and sham, delusion and snare, the 
height of absurdity, and shockingly unjust. 

Here was notice of fraud or mistake, and at once putting defendant upon 
inquiry that would have fully acquainted it with the conditions intended, agreed, 
and understood. It made no inquiry, save of its co-obligor, the debtor, and must 
abide the consequences, viz., liability as though the bond was written as intended 
and the implied condition fully expressed. And this is no departure from the law 
of suretyship. It is statute as well as common law that the rules of law applicable 
to contracts in general are the rules applicable to contracts of suretyship or other 
insurance. See section 8198, R. C. Montana. 

There is no peculiar sanctity as a halo of special privilege surrounding bonds . 
and suretyship. Equally in respect to all contracts, the controlling factor is the 
intent and actual agreement, in all, in like fashion to be ascertained and enforced, 
and, in all, liability not to be farther extended by construction or otherwise. Even 
as absurdity and injustice in literal reading of contracts in general may be ambig- 
uity, requiring resort to circumstances and oral proof to ascertain the intent and 
actual agreement (see sections 7529, 7531, 7534, 7546, R. C. Montana; Clappenback 
v. Ins. Co., 136 Wis. 626, 118 N. W. 245), so is the impossible aspect aforesaid, 
borne by the literal — of this bond, a like ambiguity demanding like resort. 
And intent and agreement thus ascertained, the words or condition omitted by fraud 
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or mistake will be supplied by implication, and the contract intended and made by 
the parties enforced. 

As in respect to contracts in general, “there are many cases on the construction 
of bonds, where the letter of the condition has been departed from, to carry into 
effect the intention of the parties,” says Chief Justice Marshall in Cooke v. Graham’s 
Adm’r, 3 Cranch 235, 2 L. Ed. 420. Thus a bond purporting to secure one contract, 
in the light of the circumstances, was applied to two other contracts. Hollenbeck 
v. Amweg, 177 Cal. 159, 170 Pac. 149. And a bond without any condition, having 
served its purpose, as in the instant case, was supplied with the condition by the 
parties intended and agreed, and the surety held liable thereon. Taylor v. Baum- 
gartner, 27 N. D. 606, 147 N. W. 385. 

Without needless marshaling of elementary principles or cases, it is believed 
that, upon the contract and bond by the court and parties intended and agreed and 
proven herein, with or without reformation of the written bond, defendant is liable 
in the amount of the penalty therein, with legal interest from January 21, 1915, 
and costs. 

Judgment accordingly. 


NATIONAL SURETY CO. et al. v. GRAVES et al. (6 Div. 30.) 
(Supreme Court of Alabama. June 26, 1924.) 
101 Southern Reporter, 190. 

1. EQUITY—BASIC PRINCIPLE OF BILL FOR APPORTIONMENT OF 
FUNDS UNDER BLUE SKY LAW BOND HELD SOUND, EQUALITY 
BEING EQUITY. 

Basic principle of bill for adjustment of claims and equitable apportionment of 
security, afforded by bonds given under Blue Sky Law, is sound, equality being equity. 

(For other cases, see Equity, Dec. Dig. § 59.) 

2. LICENSES—DEFRAUDED PURCHASERS OF STOCK HELD ENTITLED 
TO SUE FOR EQUITABLE APPORTIONMENT OF SECURITY FUR- 
NISHED BY BLUE SKY LAW BOND. 

Gen Acts 1919, p. 948, §3, subd. 13, does not provide sole remedy to defrauded 
purchasers of stock, and they may bring action upon Blue Sky Law bond for equitable 
apportionment. 

(For other cases, see Licenses, Dec. Dig. § 39.) 

Appeal from Circuit Court, Jefferson County; William M. Walker, Judge. 

Bill in equity by W. D. Graves and others against the National Surety Company 
and others for apportionment of the surety of certain bonds. From a decree over- 
ruling a demurrer to the bill, respondents appeal. Affirmed. 

Sterling A. Wood, Basil A. Wood, and Eugene H. Hawkins, all of Birmingham, 
for appellants. 

Cabaniss, Johnston, Cocke & Cabaniss, of Birmingham, for appellees. 

Boutpin, J. The purpose of the bill is the adjustment and apportionment of the 
security afforded by bonds, given under the Blue Sky Law of 1919, among the benefici- 
aries entitled to share therein. Gen Acts 1919, p. 946. 

The bill is filed by stockholders of Walker Consolidated Petroleum Oil Company, 
for the benefit of themselves and all others similarly situate who will join in the suit, 
against National Surety Company, the surety on the several bonds given under the 
statute, and certain individual stockholders. 

It is averred in substance, that in its application for a permit to sell stock, and 
in selling its stock to investors, Walker Consolidated Petroleum Oil Company made 
certain fraudulent misrepresentations touching its assets and its actual and prospective 
income; that complainants and many other investors in Alabama bought stock in 
reliance upon these representations, resulting in aggregate losses and damages in 
excess of the penalties of the several bonds given the state for their protection; that 
certain individual stockholders were suing at law upon these bonds, and other stock- 
holders were threatening a like course, which would result in the exhaustion of the 
penalties of the bonds, leaving many stockholders without remedy; that jurisdiction 
should be taken for the collection of the full penalties of the bonds, the proceeds to 
be administered for the benefit of all stockholders so defrauded. The bill prays for 
injunction against the suits at law and for general relief. The appeal is from a 
decree overruling demurrers to the bill. 

[1] The primary equity of the bill is the adjustment of claims and the equitable 
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apportionment of a fund provided by law, which is insufficient to pay claimants in 
full. The other relief sought is incidental—to do complete equity. The basic prin- 
ciple of the bill is sound. Equality is equity. 

In Dimmick v. Register, 92 Ala. 458, 9 South, 79, a purchaser of all the property 
of another assumed all the debts of the seller not to exceed a fixed amount. The 
debts exceeded that amount, and a creditor filed a bill for accounting and recovery 
of his pro rata. It was held that any creditor could sue at law upon his claim; that 
the equity of the bill depended on whether the debts exceeded the fund provided 
therefor, saying: 

“If they did not, then each creditor had a plain and adequate remedy at law. If, 
on the other hand, the debts exceeded that sum, each could claim only his pro rota 
share, which would require an accounting that equity alone is competent to adjust 
properly. Vincent v. Rogers, 30 Ala. 471; Id., 33 Ala. 224; Cummings v. National 
Bank, 101 U. S. 153; National Bank v. Commonwealth, 9 Wall. 353.” 

See, also Moody v. Keller, 127 Ala. 630, 638, 29 South. 68; Interstate Land & 
I. Co. v. Logan, 196 Ala. 196, 72 South. 36; 21 C. J. 132, §110; Id. 133, $111; 1 
Pom. Eq. § 410. 

The doctrine of equitable apportionment between creditors having claims against 
a common fund rests on the same ground as contribution between debtors owing a 
common debt. Do these principles apply to the bonds taken by the state, for the 
protection of investors against fraudulent sales of securities, under our statuts? The 
statute says: 

“The said bonds shall be payable to the State of Alabama, and be conditioned 
upon the truth of the statements set forth in the application for such permit, and of 
the evidence and other probative matter offered to the state official or officials, and 
upon which the application is based, and upon compliance with the provisions of this 
act in the sale of the stock of such corporation, proposed corporation, partnership, or 
unincorporated association. Said bond must be made with a surety company author- 
ized to do business in the State of Alabama, and the bond shall be approved by the 
superintendent of banks. Any person who shall be induced to purchase any stock of 
any corporation, proposed corporation, copartnership, or unincorporated association 
by reason of any misrepresentation or concealment of any material facts concerning 
such stock, shall have the right to bring suit upon the bond hereinabove provided 
for, and such bond shall stand as security and indemnity for such person so pur- 
chasing the stock, provided that such person or persons shall not be entitled to recover 
more than the money paid, or the actual value of the property given, or the labor 
performed, in exchange for such stock, with legal interest from the date of the pay- 
ment or the performance of the services, or the transfer of the property. One or 
more recoveries upon such bond shall not vitiate the same, but it shall remain in 
full force and effect, but no recoveries upon such bond shall ever exceed the full 
amount of same, and upon suits being filed in excess of the amount of same, the 
superintendent of banks may require a new bond, and if the same is not given within 
thirty days, he may cancel the permit herein provided for.” Gen. Acts 1919, p. 948, § 3, 
subd. 13, 

[2] It is suggested this statute provides the sole remedy—a suit at law by each 
person defrauded, until the penalty of the bond is exhausted; that provision is made 
for a new bond in case the first is insufficient; that there is no privity of contract 
between the several purchasers of stock to give them a status as claimants of a 
common fund in equity; that no trust fund is to be administered, etc. 

In Bradford v. National Surety Co., 207 Ala. 549, 93 South. 473, successive suits 
were brought against the surety on the bond of a deputy sheriff. One plaintiff re- 
covered and enforced collection to the full penalty of the bond. It was held that the 
surety could enjoin all pending or future actions on the bond. This rule would 
operate to protect the surety here. It is entitled to stand on the terms of its contract. 
When it has paid the penalty of the bond upon judgments lawfully recovered against 
it, it has met the demands of the law. It cannot be converted into a trustee, with the 
duty to ascertain all the claimants to the fund and cause it to apportioned. This 
would defeat the statute. But the equity here rests on the relation of the claimants 
to the fund, as among themselves. The only privity required is that they are bene- 
ficiaries of a law-created indemnity for their common protection. 4 

These claimants have no power to require a new bond. In fact, the new bond is 
aemanded by the state after suits are pending for amounts in excess of the existing 
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bond, and on failure to give it the penalty is a cancellation of the permit to sell more 
securities. We think neither these statutory provisions, nor the rights of the surety, 
as defined in Bradford v. National Surety Co., supra, defeat the equity of apportion- 
ment here set up. 

It is suggested that the dates when complainants’ causes of action accrued should 
be shown. It is sufficiently shown that they arose after the first bond was given, and 
before October, 1920, the date when the act of 1919 was superseded by an amended 
act. Acts 1920, p. 60. 

Whether ail Nhe bonds stand as a combined security for all claimants, or each 
1s indemnity for claims arising thereafter would not affect the equity of the bill. In 
the latter event it would be necessary to ascertain what claims were a charge against 
each bond, and make apportionment accordingly. Each claimant is interested in, and 
is entitled to, his day in court to contest any other claim and its priority, if need be. 
So it is not necessary to now determine whether all the bonds stand as joint security 
for all claims. The substance of the condition of the bonds is set out in the bill. In 
this regard, they conform to the statute. 

The alleged misrepresentations in the application and on sales to investors are 
sufficiently full and specific, and bring the case within the terms of the statute in 
that regard. 

We conclude the bill is not subject to the demurrer, and the decree of the court 
below is affirmed. 

Affirmed. 

Anderson, C. J., and Somerville and Thomas, JJ., concur. 
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MISCELLANEOUS 
FARRELL vy. STODDARD, SuperintENpDENT or INSURANCE OF NEW YORK, ET AL. 
(District Court, N. D. New York. September 27, 1924.) 
1 Federal Reporter, 802. 

1, COURTS—POSSESSION OF INSURANCE COMPANY BY STATE 
SUPERINTENDENT OF INSURANCE HELD NOT TO EXCLUDE 
JURISDICTION OF FEDERAL COURT. 

Under the Insurance Law of New York the state superintendent of insurance is 
an officer of the executive department, and acts as such in the liquidation of insur- 
ance companies, though he is required to obtain an order of court permitting him 
to take over the property of a company, his possession is under the statute, and not 
the possession of the court, so as to exclude the jurisdiction of a federal court of 
a suit against the superintendent to recover a fund so in his possession and alleged to 
be held by him in trust. 

(For other cases, see Courts, Dec. Dig. § 499.) 

2. ACTION—JURISDICTION NOT EXCLUDED BY STATUTORY REMEDY. 
Where a remedy exists at common law or in equity, a remedy given by statute 

for the same wrong, unless expressly made exclusive, is considered as merely cumula- 

tive, and the party injured may resort to either at his election. 

(For other cases, see Action, Dec. Dig. § 35.) 
= COURTS—JURISDICTION OF FEDERAL COURT CANNOT BE AF- 

FECTED BY STATE STATUTE. 

In case of diversity of citizenship, one who elects to assert his equitable or 
common-law rights in a federal court cannot be deprived of them by the statutes 
of the state in which that court exercises its jurisdiction. 

(For other cases, see Courts, Dec. Dig. §372 [2].) 

4. INSURANCE—STATE STATUTE AS TO LIQUIDATION OF COMPANY 
NOT APPLICABLE TO CLAIMANT OF TRUST FUND. 

The statutes of New York relating to the liquidation of insolvent insurance com- 
panies and the allowance of claims cannot affect the rights of one who is neither a 
creditor nor policyholder, but claims the right to a trust fund held as part of the 
company’s assets. 

(For other cases, see Insurance, Dec. Dig. §51.) 

In Equity. Suit by James E. Farrell (substituted for N. S. Bean), as receiver 
of the First National Bank of Warren, Mass., against Francis R. Stodd ard, Jr., 
as Superintendent of Insurance of the State of New York, and others. On motion 
by defendant, asking the court to decline jurisdiction on the ground of comity. Denied. 

Locke, Babcock, Spratt & Hollister, of Buffalo, N. Y. (Evan Hollister, of Buffalo, 
N. ¥., 6% counsel), for plaintiff. 

Carl Sherman, Atty. Gen. of New York, and Michael J. Montesano and Clan- 
ence C. Fowler, Deputy Attys. Gen. (Arthur E. Sutherland, of Rochester, N. Y., 
of counsel), for defendant Superintendent of Insurance. 

Martin T. Nachtmann, of Albany, N. Y., for other defendants. 

Cooper, District Judge. This is a motion by the defendant superintendent of 
insurance of the State of New York, asking the federal court to decline jurisdiction 
of this suit on the ground of- comity. The defendant superintendent of insurance 
wil be called the defendant in this memorandum. This suit in certain phases has 
already engaged the attention of the Supreme Court of the State of New York and 
of the two appellate courts of the state, as well as of the federal court in this 
district. 

The suit is brought by the plaintiff, as receiver of a Massachusetts bank to 
impress a trust in favor of the defendant, for $39,130.08. The money arises from the 
sale of securities alleged to have been stolen from the Massachusetts bank and 
delivered to the Niagara Life Insurance company, and by that company, with the 
aleged knowledge and co-operation of the deputy superintendent of insurance, sold 
for the said sum and the proceeds delivered to the Niagara Company. Almost 
immediately thereafter, it is claimed, the defendant took over, under Section 63 of the 
Insurance Law (Consol. Laws, c. 28), of the State of New York, all the property 
and assets of the Niagara Company, together with said moneys. 

The bill of complaint alleges that on the 6th day of February, 1923, the defendant 
applied to the Supreme Court of the State of New York, as he was required by 
the statute to do, for an order permitting him to act under the statute and ake posses- 















334 Insurance Law Journal, Vol. 64. [Feb., 1925 


sion of he property and conduct the business of the Niagara Company, and that on 
or about the 15th day of February, 1923, the Supreme Court of the State of New 
York made such an order, and also restrained suits against the superintendent. On 
the 27th day of February, 1923, Mr. Justice Taylor, of the Supreme Court of the 
State of New York, made an ex parte order permitting the plaintiff to bring a suit 
in the United States District Court against the defendant and others to impress 
a trust in favor of the Warren Bank upon the moneys thus in the hands of the 
defendant to the amount of the proceeds of the sale of the alleged stolen securities. 

This suit was then brought in this court. The defendant thereupon moved to 
dismiss the complaint upen various grounds, but not including the ground on which 
this motion is made. The motion was denied by Judge Hazel, sitting in the Northern 
district, with an opinion. 1 F. (2d) —. The defendant also moved before the Special 
Term of the Supreme Court in Erie County for an order vacating the order of Mr. 
Justice Taylor. This motion was denied on the 18th day of May, 1923, by Mr. 
Justice Pierce, sitting in Special Term, with an opinion. 206 N. Y. S. —. 

The defendant then appealed to the Appellate Division of the Fourth Depart- 
ment from the order of Justice Taylor, and from the order of the Special Term, 
and that court criticized. the orders of the Special Term, but affirmed it with slight 
modification, also holding that the ex parte order was not appealable. An opinion 
was written. In re Bean, 207 App. Div. 276, 201 N. Y. S. 827. The defendant 
then further appealed, by permission of the Appellate Division, to the Court of Ap- 
peals, upon three specific questions, which were: (1) Should Justice Taylor’s ex 
parte order be vacated? (2) Should Judge Pierce’s order at Special Term, denying 
the motion to vacate Judge Taylor’s order, be reversed, and the motion to vacate 
be granted? (3) Is the defendant superintendent of insurance immune from suit on 
the ground that he is an agency of the state and cannot be sued without the con- 
sent of the statet The Court of Appeals decided all three questions in the negative 
and against the defendant, also writing an opinion. Bean v. Stoddard, 144 N. E. 916. 

{1] After the decision in the Appellate Division and prior to the decision of the 
Court of Appeals, the defendant moved this court to decline jurisdiction of this 
suit on the ground of comity of courts, claiming that this is a suit in rem and 
that the res is already in the custody of the Supreme Court of the State of New 
York and was in such custody prior to the commencement of this action. This is 
the question for this court to decide at this time. If this fund is in the custody of 
the Supreme Court of the State of New York, then jurisdiction should be declined, 
under the well-recognized doctrine of comity. Kline v. Burke Cons. Co., 260 U. S. 
226, 43 S. Ct. 79, 67, L. Ed. 226, 24 A. L. R. 1077. 

The plaintiff, while not controverting that doctrine where applicable, insists, 
however, that the fund is not in the custody of the Supreme Court of the State of 
New York, or its agent, but that it is in the custody of the defendant as a public officer, 
and an agency of the executive branch of the government, created by act of the legis- 
lative power, over whom the judicial power has no jurisdiction or control. If this 
be so, and no other reason appears why the suit should not be maintained in the 
District Court of the United States, the motion should be denied. 

An examination of Section 63 of the Insurance Law of the State of New 
York makes it clear that the superintendent of insurance is a public officer in the 
executive department of the state government, and that he still retains his character 
as a public officer when he acts as liquidator of insurance companies under the 
provisions of this statute. His power to act as custodian of the res comes alone from 
the statute. The judicial power cannot change or modify this statute, or affect his 
power in any respect whatever. True, the defendant must first apply to the court for 
an order to act as liquidator. That, however, merely means that the court must give 
the signal to start the machinery under which the superintendent, the agent of the 
executive power, acts. Thereafter the defendant, as the representative of the 
executive power, pays no heed to the court or its mandates. His chart is the statute 
under which he acts. 

These views are supported by authority. In the Matter of Union Bank of 
Brooklyn, 176 App. Div. 477, 163 N. Y. S. 485, it was held that the superintendent of 
banks, under a statute similar to that under which the superintendent of insurance 
acts here, is a statutory receiver; that, as such, he is not a part of the judicial 
branch of the government; that he does not take his office or derive any of his 
original powers from the court, but that he is of the administrative or executive 
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branch of the government. In Re Chetwood, 165 U. S. 433, 17 S. Ct. 385, 41 L. Ed. 
782, it was held that a receiver appointed by the Comptroller of the Currency, under 
statutory power, was not an officer or agent of the court, and that his custody was not 
the custody of the court. This case was cited with approval in the Matter of Union 
Bank of Brooklyn, supra, and has also been applied in Lyons v. Bank of Discount 
(C. C.) 154 F. 391 and 398; Schofield v. Palmer (C. C.) 134 F. 753 and 757. 

A case in close analogy is found in Allen v. United States, 285 F. 678, in which 
the Circuit Court of Appeals in the First Circuit held that the state bank com- 
missioner of Massachusetts, acting under a similar statute, was not acting as the 
agent of the judicial power, and that his custody was not the custody of the court. 
The opinion cites at considerable length from the highest court of Massachusetts, in 
the case of Commonwealth v. Commissioner of Banks, 240 Mass. 244, 133 N. E. 625, 
in which it is held in precise words as follows: “The commissioner [the state bank 
commissioner] is an executive or administrative officer. * * * He acts in all these 
particulars as a public officer, and not as a receiver appointed by the court. 

No cases are cited by the defendant in support of his contention that this 
fund is in the custody of the state court. On the contrary, the defendant substan- 
tially conceded that the defendant superintendent of insurance is not a receiver or 
agent of the court, in his endeavor to have the courts of the State of New York 
decide that the superintendent of insurance is a representative of the sovereign power 
of the state, and could not be sued without the consent of the state. These assertions 
are made in defendant’s brief in the Court of Appeals, on page 15: 


“The state superintendent of insurance thus draws his rights, duties, and powers, 
not from the order of the court, but directly from the statute itself. * * * Not 
only that, but there are every present fundamental distinctions between receivers 
* * * and a state superintendent of insurance. The receiver is referred to as the 
‘arm of the court,’ because he is brought into being by the court, * * * and is 
answerable to the court, while the superintendent of insurance is created by the 
power inherently in the sovereign to administer its laws and rule its people. * * * 
He is not answerable to the courts, as is the receiver, but is answerable to the sover- 
eign state, by whom he was brought into being. No one can question but that 
the courts, because he is not the object of their creation, cannot remove him, or 
in any way assume, on their own volition, authority over him. His removal and 
his discipline, as do his rights, duties, and powers, lie only with the sovereign power 
of the state, to whom alone he is answerable.” 


The defendant cannot well assert in the state court that he represents an inde- 
pendent branch of the sovereign power not subject to the court’s control, and in 
this court assert he is the agent of the state court, and that his custody is the 
custody of that court. The fact that the defendant’s contentions in either court 
do not determine the law of the case is not overlooked. But the law, and defendant’s 
contentions in the state court, are against the defendant’s contention in this court. 


[2] But the defendant also asserts that the Legislature has provided a method for 
the liquidation of the business, assets, and affairs of insurance companies by the de- 
fendant, to which all claimants must confine themselves, and that plaintiff has not 
done so. The statute in question does not assert that the method thus provided 
shall be exclusive, as do certain other statutes of the state. It is held on excellent 
authority that, where a remedy exists at common law and a remedial statute is 
directed at the same wrong, if such statute provides a larger or summary or more 
efficient remedy for the party aggrieved, but does not in terms or by necessary im- 
plication deprive the party injured of the remedy which existed at common law, the 
statutory remedy is considered as merely cumulative and the party injured may resort 
to either at his election. Rosin v. Lidgerwood Manufacturing Co., 89 App. Div. 
245, 86 N. Y. S. 49; McGraw v. Gresser, 226 N. Y. 57, 123 N. E. 84. This doctrine 
applies also to rights existing under equitable rules. 


It is clear that the right to impress a trust in favor of the Warren Bank against 
the funds in the hands of the Niagara Company existed in equity to enable the funds 
to be followed into the custody of any other person taking the same with notice 
cf or chargeable with the equities or trusts existing against the funds. And since it 
is also clear that the statute under which the defendant acts did not supersede the 
equitable rule at least as to nonresidents, the right of the plaintiff, a nonresident, to 
proceed under the equitable rules in this court, must remain. Whether or not resi- 
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dents of the State of New York, or those seeking the aid of state courts, are limited 
to the statutory proceeding, need not be determined here. 

[3] Even if the statute had in so many words expressed the intent to super- 
sede the existing equitable and common-law rights, and to provide an exclusive method, 
it may well be doubted whether it would have any force or effect as to this plaintiff, 
a resident of Massachusetts, who is not subject to the jurisdiction of the laws 
of the State of New York as to his equitable or common-law rights, and has not 
sought the aid of the state courts. If the State of New York may, by legislative act, 
change the rights or remedies of a citizen of Massachusetts, it may change the rights 
or remedies of citizens of any other state and of all the states, and its power 
would, to the extent of rights arising from property existing in or illegally trans- 
ferred to the State of New York, be equal to that of Congress. Such contention 
could not be maintained. In case of diversity of citizenship one who elects to 
assert his’ equitable or common-law rights in a federal court cannot be deprived 
of them by the statutes of the state in which the federal court happens to exercise 
jurisdiction at the time. Morrill v. American Reserve Bond Co. (C. C.) 151 F. 
305; Chicot County v. Sherwood, 148 U. S. 529, 13 S. Ct. 695, 37 L. Ed. 546. A 
federal court may not abdicate its duty or authority in any case in favor of another 
jurisdiction. Kline v. Burke Construction Co., 260 U. S. 226, 234, 43 S. Ct. 79, 67 
L. Ed. 226, 24 A. L. R. 1077. 

[4] It should be remembered, also, that plaintiff is not one of the classes of 
persons that the statute was designed to cover, viz., policyholders and creditors, who 
are entitled to share only pro rata in the assets of the company. Plaintiff sues upon 


an alleged right exclusively his, and is entitled to a lien upon all or none of a 
specific fund. 


The motion must be denied. 



























































































ALDERMAN ert at. v. THIMGAN. (No. 11067.) 


(Supreme Court of Colorado. Oct. 6, 1924. Rehearing Denied Dec. 1, 1924.) 
230 Pacific Reporter 620. 

2. INSURANCE—SUBSCRIPTION CONTRACT FOR STOCK IN FIRE IN- 
SURANCE COMPANY HELD NOT AGREEMENT TO CONTRIBUTE 
ee laa OF SUBSCRIPTION TOWARD ORGANIZATION EX- 
-9ENSES. 

Subscription contract, drawn in conformity with Laws 1913, pp. 340, 345, 346, 
§§ 25, 30, 32, for shares of stock in a proposed fire insurance company, held not to 
bind subscriber to contribute 20 per cent. of amount of subscription paid in cash 
toward organization expenses. 

(For other cases, see Insurance, Dec. Dig. § 33.) 

3. INSURANCE—NOTE GIVEN FOR STOCK IN FIRE INSURANCE COM- 
PANY HELD NOT TO CONTEMPLATE FORFEITURE OF 20 PER 
CENT. ADVANCED ON SUBSCRIPTION AS DAMAGES, IN EVENT 
OF NON-ORGANIZATION OF CORPORATION. 

Note given by plaintiff, in conection with his subscription contract for shares of 
stock in proposed fire insurance company, to be organized pursuant to Laws 1913, 
pp. 340, 345, 346, §§ 25, 30, 32, held to authorize company, if it so elected, to retain 
20 per cent. of the subscription as liquidated damages. only in event company was able 


to procure sufficient subscriptions to enable it to organize, obtain a license, and pro- 
ceed to do business. 


(For other cases, see Insurance, Dec. Dig. § 33.) 

Department 3. 

Error to District Court, City and County of Denver. 
_ Action by David Thimgan against D. D. Aderman and others. Judgment for 


plaintiff, and defendants bring error and apply for supersedeas. Application denied, 
and judgment affirmed 


Sabin & McGlashan, of Denver, for plaintiff in error. 

Mast & Meikle, of Ordway, and F. J. Knauss, of Denver, for defendant in error. 

Suearor, J. Plaintiffs in error were defendants in the trial court, and defendant 
in error was plaintiff in that court. The parties will be so designated here. The 
parties ask that the case be determined upon this application for supersedeas. 

This action was brought by the plaintiff in his own behalf, and on behalf of 
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seven others, who assigned their claims to the plaintiff, and all of the several causes 
of action are identical in character, differing only in the amounts sued for and. the 
name of the subscriber. It appears that the defendants associated themselves together 
about November 20, 1918, to form an insurance company known as the Preferred 
Risk Fire Insurance Company, with an authorized capital of $250,000, divided into 
2,500 shares, of the par value of $100 each. The articles of incorporation were sub- 
mitted to the Attorney General and approved by him, whereupon the insurance com- 
missioner entered an order permitting the defendants to open books for the subscrip- 
tion of stock. The books were opened, and the subscribers for stock executed and 
delivered signed subscriptions. The subscriptions, so far as material to state them, 
were in the followmg form: 

“Book No. —. Receipt No. ———. Receipt (in Duplicate). No. Shares: 
a —. The Preferred Risk Fire Insurance Co., Denver, Colorado. I hereby sub- 
scribe for — shares, of the par value of one hundred dollars each, of the capital 
stock of the Preferred Risk Fire Insurance Company, said stock to be nonassessable, 
for which I contract and agree with the said company to pay therefor at the rate of 
two hundred dollars per share, which is to create capital and surplus, and pay the 
necessary organization expenses, which shall not exceed 20 per cent. of the total 
amount received. The total amount of dollars accompanies this subscription. 
It is fully and distinctly understood and agreed that no conditions or agreements, other 
than those contained herein, will be binding or of any effect, hereunder, nor will this 
company be in any way bound by any muisrepresentations made by any agent or 
solicitor of this company.” 

In connection with the subscription, the parties subscribing for stock executed 
notes which, together with the subscription blank, the defendants claim constitute the 
contract between the parties. The following is a copy of the note given by the plain- 
tiff, and is set forth as a defense in the answer: 

“$800 August 20, 1919. 

“On or before six months after date, for value received, I promise, and agree to 
pay to the Preferred Risk Fire Insurance Company, at the office of E. P. Snowden, 
Denver, Colorado, the sum of eight hundred dollars with interest thereon from date, 
at the rate of eight per cent. per annum payable at maturity. This note is given for 
subscription to 5 shares of the capital stock of the Preferred Risk Fire Insurance 
Company of this date, which said stock is not to be issued until this note is paid in 
full, and I hereby designate and appoint E. P. Snowden, trustee, to hold this note and 
specifically contract and agree that, in the event I fail to pay this note promptly when 
due, it shall be optional with the Preferred Risk Fire Insurance Company to request 
the said E. P. Snowden to surrender this note to me, in which event 20 per cent. of the 
amount of my said subscription shall be retained by said company as its liquidated 
damages, and the balance, if any, shall be returned to me, in cash, stock or both, and 
thereupon this note and the said subscription to said stock shall become null and void, 
or said company may, at its option, request said E. P. Snowden to deliver said note 
to it, and said company may enforce the collection thereof by legal proceedings, in 
which event I agree to pay, in addition to the amount of this note, a reasonable 
attorney’s fee, to be taxed as costs. 

“(Signed] David Thimgan.” 

The subscriber, at the time of the delivery of the note and the subscription, 
paid in cash 20 per cent. of the subscription. This suit is brought to recover the 20 
per cent. paid. The claim of the defendants is that the plaintiff is not entitled to 
recover the 20 per cent., because it is stated in the subscription that the amount sub- 
scribed was to “create capital and surplus, and pay the necessary organization 
expenses, which shall not exceed 20 per cent. of the total amount received,” and 
because it is stated in the note: 

“Tt shall be optional with the Preferred Risk Fire Insurance Company to request 
the said E. P. Snowden to surrender this note to me, in which event 20 per cent. of 
the amount of my said subscription shall be retained by said company as its liquidated 
damages; and the balance, if any, shall be returned to me, in cash, stock, or both, and 
thereupon this note and the subscription to said stock shall become null and void.” 

The projected insurance company never was organized. It was abandoned, and 
the attempt to organize became abortive on or about the 3lst of August, 1920. It 
appears to be the contention of the plaintiff that the company, having fajled to obtain 
sufficient cash for subscriptions to its capital stock to authorize it to do business under 
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the laws of Colorado, and having abandoned the enterprise, the defendants, who were 
permitted to open stock books for subscriptions, are liable to the subscribers and 
makers of the notes for the amounts paid by them. 

The notes were returned to the subscribers, and nothing appears to have been 
paid under the subscriptions, except the 20 per cent. of the amount subscribed. It 
appears that this 20 per cent. paid by the subscribers was used by Snowden in the 
promotion of the company, in addition to considerable more that was paid by him 
personally. The defendants never received any of the subscription money. The 
defendants claim that the plaintiff is estopped to ask for a return of the 20 per 
per cent. because the subscription contract was a consent to the use of said 20 per 
cent. to pay the organization and promotion expenses of the company. They further 
claim that the plaintiff and his assignors made it impossible, by their own acts, for 
the defendants to complete the organization of the company, and to obtain stifficient 
cash capital to qualify and commence business, in that they failed to pay the notes 
when due. 

The defendants also claim that, by reason of the subscription contract and the 
provisions of the notes given, the subscribers became parties to the transaction and 
joint promoters of the company. No stock certificates were ever issued to the sub- 
scribers. It appears that about 40 persons in all subscribed for stock, with notes 
aggregating $46,560, and that cash was received amounting to $11,640, and that com- 
missions had been paid amounting to $9,894. Under date of August 30, 1920, the 
insurance commissioner wrote counsel for plaintiff a letter, stating, among other 
things: 

“T therefore thought it best, for the interest of all subscribers to the stock of the 
company, that the company’s affairs should be liquidated. To this end, I have in- 
structed them to return all notes to the makers. I did not understand that any pay- 
ments had been made on the notes, but if there have been any, all such amouns 
should also be returned to the subscribers for the organization stock.” 

In a communication from the company to Mr. Meikle, attorney for the plaintiff, 
dated September 2, 1920, it was stated: 

“For your information, we beg to advise that this company expected to have a 
sufficient amount of its stock sold to open its doors at the time you state in your 
letter. However, there was not enough of this stock sold, at that time, to make it 
possible for the company to commerce business, even though it had been in a posi- 
tion to do so otherwise.” 

Other correspondence passed between the parties, which was to the effect that 
the promoters had been unable to sell sufficient stock to enable the company to pro- 
ceed. In a letter dated March 15, 1920, from the company to one of the subscribers 
to the stock, the company stated: 

“Tf for any reason, we should not be able to open the doors of this company 
within a reasonable time, it is our intention, not only to return the notes that were 
given with the subscriptions for stock, but also to return the 20 per cent. that was 
paid the agents in the sale of this stock. We do not expect to ask the subscribers 
to pay out on the notes until the doors of the company are opened for handing he 
business.” 

On June 30, 1920, the company wrote to the same subscriber as follows: 

“You can rest assured of one thing, Mr. Bauserman, and that is this: Even 
though we would open the doors of our insurance company to-morrow, it is now our 
intention to call upon those who have given their notes in payment of stock and 
give them the option of going ahead with the business or the return of their notes.” 

These letters may be valuable only as an aid in the construction of the contract. 
It would appear from these letters, that the incorporators did not intend to ask for 
payment of the notes, nor did they except to retain the 20 per cent., unless the com- 
pany was opened for the handling of business. 

[1] Plaintiff contends that, under the laws of this state, the commissioners are 
trustees of an express trust, and their duties are to conserve the funds received from 
the sale of stock and to deposit the statutory amount with he commissioner of insur- 
ance, and, unil the stock has been fully subscribed and the required amount of money 
was deposited, the defendants are personally liable for the preservation and integrity 
of such fund. Plaintiff further contends that, under the law and under the contract, 
the promoters could not deduct 20 per cent. of the subscription for expenses, unless 
they actually completed the enterprise and raised the necessary capital and surplus 
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as required by law. It appears to be well settled in this jurisdiction that, where a 
corporation is nominally organized only, and the organization is never perfected, but 
the project is abandoned, the incorporators and promoters are liable, on general prin- 
ciples, to those who purchase and pay for stock, in the absence of a contract to the 
contrary. 

[2] In the instant case, the defendants claim that there was an agreement to 
the contrary; that the plaintiff and his assignors, by their stock subscription agree- 
ments and the notes, expressly agreed that 20 per cent. of the amount subscribed 
might be used for promotion expenses. This court is therefore called upon to 
construe the subscription contract, in connection with the notes, and determine their 
legal effect. 

The trial court found, inter alia: 

“That the implied obligation on the part of the defendants was to organize a 
going insurance company; that at the time they took the subscriptions from the 
plaintiff, and his grantors or assignors, they had no authority, except the authority 
to secure subscriptions to the stock of the company and those subscriptions were 
taken on the consideration that they, on their part, would organize the company and 
put it in shape for business, and, on the part of the subscribers, that they would pay. 
I find that there is nothing in the contract of subscription, or in the note given on 
any subscription, that warrants the defendants as promoters to use 20 per cent. of 
the amount of subscription for organization purposes; but, if there should be con- 
strued to be such a warrant, the consideration for it has failed, and that the plaintiff 
in this case is entitled to recover on each of his causes of action.” 

And the court rendered judgment accordingly. The trial court, and apparently 
the attorneys for plaintiff, relied upon the lelleniie cases: Greiger v. Salzer, 63 
Colo. 167, 165 P. 240; Lucero v. Life Ins. Co., 67 Colo. 322, 184 P. 379; Stearns v. 
Sopris, 4 Colo. App. 191, 35 P. 281. 

The contention of the defendants, that the plaintiff and his assignors were re- 
sponsible for the failure of the company to proceed with its organization and the 
contemplated business, cannot be sustained, for the reason it is apparent from the 
record that the parties were willing and able to pay their notes; but, even if they 
had done so, the company would still have been unable, for lack of sufficient sub- 
scriptions, to have proceeded with its organization. It is quite plain that the plaintiff 
and his assignors did nothing to prevent the insurance company from proceeding 
with its organization. 

In Greiger v. Salzer, supra, and Lucero v. Life Ins. Co., supra, no such contract 
was before the court as is presented in the instant case, but it is clear that the plaintiff 
is entitled to recover, unless his subscription contract, together with his note, is to 
be construed as contended for by defendants. The subscription contract and the note 
must be construed in the light of the statutes in force at that time. 

Section 25, c. 99, Laws 1913, so far as necessary to quote the same, is as follows: 

“No joint-stock fire or life insurance company shall be permitted to do any 
business in this state, unless it is possessed of an actual paid-up cash capital, as fol- 
lows: Fire insurance companies with territory not limited to Colorado, of not less 
than two hundred thousand dollars ($200,000); fire insurance companies, the busi- 
ness of which is limited to Colorado only, not less than fifty thousand dollars 
($50,000) .” 

Section 32 of the same chapter reads: 

“It shall be unlawful for any corporation organized under the laws of this state 
for the purpose of conducting an insurance business of any kind, to pay more than 
20 per cent. (20%) of the total amount realized from the sale of its capital stock, 
whether in cash or notes, for the organization of said company. In every case the 
organization expenses shall be paid out of the surplus funds of the corporation, and 
the said 20 per cent. (20%) shall include commissions paid to agents for the sale of 
stock, rent, clerk hire, literature, and all other expenses of every kind and nature, 
and all obligations incurred, up to the time that application was made for a license 
to do an insurance business.” 


Section 30 of the same chapter provides among other things, that the Attorney 
General shall certify and deliver back the articles of incorporation to the commissioner, 
who shall commission the persons named in the certificate of incorporation, or a 
majority of them, to open books for the subscription of stock in the company at such 
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time and place as they shall deem it convenient and proper, and to keep the same 
open until the full amount specified in the certificate of incorporation is subscribed. 

The questions then arising are: Did the subscribers contract with the projected 
company, to the effect that they would allow the 20 per cent. paid in cash to be 
applied to the organization expenses, in case the company failed to complete its 
organization, and, if so, was such contract based upon a sufficient consideration ? 

The subscription contract considered separate and apart from the notes, merely 
provides that the subscriber shall pay $200 per share, which (undoubtedly with other 
subscriptions) were to create capital and surplus and pay the necessary organization 
expenses, which should not exceed 20 per cent. of the total amount received. We 
cannot construe this language as constituting a contract which bound the subscriber 
to pay or contribute 20 per cent., the amount paid by him in cash, toward the expenses 
of organization of the company. There is nothing more stated in the subscription 
contract than what the law required. The total subscriptions, if paid in full, would 
not create capital and surplus sufficient to entitle the company to obtain a license, and, 
as a fact, the company never completed the organization and never obtained a license 
to do business. The law expressly requires that the organization expenses shall be 
paid out of the surplus funds of the corporation, and in this instance there were no 
surplus funds. 

[3] The provision in the note cannot be construed otherwise than that the sub- 
scriber, if he failed to pay his note promptly when due, might have it surrendered 
to him, if the company so elected, and in that event the subscriber agreed that 20 
per cent. of the amount of his subscription should be retained by the company as its 
liquidated damages, and that it was the intention of the parties that the company could 
retain the 20 per cent. advanced by the subscriber only 1 in the event that the company 
was able to procure sufficient subscriptions to enable it to organize, obtain a license, 
and proceed to do business. There was no company in existence, at the time the 
notes were surrendered, authorized or empowered to transact business. The pro- 
moters’ attempt to complete the organization of their company became abortive, by 
reason of the very fact that they were unable to procure sufficient subscriptions, 
and funds, with which to organize and obtain a license in accordance with the require- 
ments of the statute. To hold otherwise would be to say that the subscriber was 
willing to advance 20 per cent. of his subscription for stock to pay promotion ex- 
penses, himself becoming a joint promoter with the defendants. In other words, if 
the projected company failed, the subscriber was willing, according to defendant’s 
contention, to share in the loss sustained by the company to the extent of the 20 per 
cent. advanced by him. This is so manifestly unfair and unreasonable as to make it 
impossible to hold that the subscriber contemplated any such thing and the letters, 
heretofore quoted, fully indicate that the company itself expected nothing of the kind. 
We think the trial court did not err in its findings and judgment. 

The supersedeas is denied and the judgment affirmed 
firmed. 
Allen, J., Acting C. J., and Campbell, J., concur. 


LYONS er at. v. UNITED ———<«_ & GUARANTY CO. 
oO. : 
(Appellate Court of Indiana. Division No. 1. Nov. 20, 1924.) 
145 Northeastern Reporter, 440. 
INSURANCE—ANSWER TO ACTION ON POLICY OF BURGLARY IN- 

SURANCE, THAT GOODS WERE REMOVED BY ASSURED, DID NOT 

mate UP AFFIRMATIVE MATTER REQUIRING PROOF BY DEFEN- 

DANT. 

In action on policy of burglary insurance, answer, that goods were in fact 
taken from premises by assured, contained no affirmative matter and did not impose 
on insurer burden of establishing by preponderance of evidence that goods were 
taken as alleged. 

(For other cases, see Insurance, Dec. Dig. § 646 [6].) 

Appeal from Circuit Court, Allen County; W. L. Royce, Special Judge. 

Action by John Lyons and others against the United States Fidelity & Guaranty 
Company. From a judgment for defendant, plaintiffs appeal. Affirmed. 

Superseding former opinion in 139 N. E. 343. 

Olds & Thomas, of Ft Wayne, for appellants. 
Arthur W. Parry, eof Ft. Wayne, for appellee. 
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Remy, J. On August 25, 1920, appellants as partners owned and operated a 
store for the sale of furs at retail. On that day appellee issued to appellants a policy 
of insurance by which appellee agreed to indemnify appelalnts against loss by burglary. 
This action is by appellants to recover on the policy. The complaint, which is in 
the usual form in such cases, contains an averment that on August 26, 1920, “furs 
and goods of the value of $8,418.09 of the property of said palintiffs covered by 
said insurance, and being a part of their stock of goods in their said store, were 
feloniously taken and carried therefrom in the night-time.” In addition to the 
formal answer setting up that the policy sued on contained the following provision: 

“This policy shall not cover any loss * * * if the assured or any associate in 
interest * * * is implicated as principal or accessory in effecting or attempting to 
effect the loss.” 

And that if there were any articles of merchandise removed from the premises 
during the night of August 26, 1920, as aver~ed in the complaint, such merchandise 
was removed “by the plaintiff Harry Lyons, in person, or with the full knowledge, 
consent, and by the express authority and direction of the said Harry Lyons.” To 
this paragraph of answer appellants filed a reply in denial. Verdict and judgment 
for appellee. 

Overruling motion for a new trial is the only error assigned, and the only 
reason for a new trial presented to this court as a cause for reversal is the action 
of the trial court in refusing to give instruction numbered 12 tendered by appel- 
lants. By this instruction, the court was asked ‘to instruct the jury that, in order 
to defeat a recovery “upon the issue” presented by the special paragraph of answer, 
“it was necessary for the defendant to establish by a preponderance of the evidence” 
that the goods alleged to have been taken from the store “had been removed from the 
premises by the plaintiff Harry Lyons, in person, or by his authority and direction.” 

On the trial of the cause it was the theory of appellee, defendant below, that 
there was no burglary, no felonious removal of the goods, as averred in the com- 
plaint. In support of this theory there was much evidence, and the court on its 
own motion, by its instruction numbered 8, instructed the jury that there could be 
no recovery unless plaintiffs by a preponderance of the evidence had established 
“the fact that their store was burglarized, and that a portion of their goods was 
stolen and carried away by such burglary,” and that if the jury should find from the 
evidence “that no goods of plaintiff were stolen or carried away in such burglary,” 
its finding should be “for the defendant.” The correctness of this instruction is not 
questioned. That it is a correct statement of the law, see Fidelity & Casualty Co. 
v. Dulany (1914), 123 Med. 486, 91 A. 574; National Surety Co. v. Redmon (1917), 
173 Ky. 294, 190 S. W. 1081; Stich v. Fidelity & Deposit Co. (Sup. 1916), 159 
N. Y. S. 712; Kansas City Regal Auto Co. v. Odl Colony Ins. Co. (1915), 187 
Mo. App. 514, 174 S. W. 153; Valley Mercantile Co. v. St. Paul, etc., Ins. Co. (1914), 
49 Mont. 430, 143 P. 559, L. R. A. 1915B, 327, Ann. Cas. 1916A, 1126. There 
could, of course, be no recovery on the policy unless there had been a burglary, unless, 
as averred in the complaint, the goods “were feloniously taken and carried away 
from the store.” One cannot burgalrize his own store. If Harry Lyons, in person, 
removed the goods, or if by his authority and direction the goods were removed by 
another, there was no burglary. 

The court did not err in refusing to give the requested instruction. The special 
answer, upon which the instruction is based, is but an argumentative denial. This 
answer does not, as assumed by appellants, set up affirmative matter which under 
an exemption clause of the policy would reileve appellee of liability, if appellants 
as insured were otherwise within the provisions of the insurance contract. If this 
were an action on a fire policy, and defendant had pleaded arson on the part of the 
insured, the rule would be as contended for by appellants, for in such a case the 
insured could prove the happening of the contingency, namely, the fire, and the 
burden would be upon insurer to prove the arson. In the case at bar, however, 
if the defense averred in the answer is true, the contingency, that is the burglary, 
could = a happened, for, as we have said, one cannot burglarize his own store. 

Affirmed. 
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E. D. BAIRD & SON v. KASKASKIA LIVE STOCK INS. CO. (No. 35939.) 
(Supreme Court of Iowa. Nov. 11, 1924.) 
200 Northwestern Reporter 575. 

1. INSURANCE—INSURED HELD ENTITLED TO SUE REINSURER 
WHICH ASSUMED OBLIGATIONS OF ORIGINAL INSURER. 
Insured held, entitled to sue reinsurer which assumed obligations of original 

insurer, in view of Code, § 3459. 

(for other cases, see Insurance, Dec. Dig. § 686.) 

2. INSURANCE—FAILURE TO NOTIFY ORIGINAL INSURER OF SICK- 
NESS OF ANIMAL INSURED HELD NO DEFENSE, WHEN NOT CON- 
TRIBUTING TO LOSS. 

In action against insurance company, as reinsurer which assumed obligations of 
original insurer, insured’s failure to notify original insurer, as required by policy, 
of sickness of animal insured held no defense, in view of Code Supp. 1913, § 1743, 
where such failure did not contribute to the loss. 

(For other cases, see Insurance, Dec. Dig. § 334[3].) 

Appeal from District Court, Iowa County; Ralph Otto, Judge. 

Action at law to recover damages for the loss of an Angus bull. The policy 
insures against loss by death by disease or accident. There was a trial to a jury, 
and verdict and judgment for plaintiffs. Defendant appeals. Affirmed. 

Havner, Flick & Powers, of Des Moines, for appellant. 

W. E. Wallace, of Williamsburg, for appellees. 

Preston, J. [1] 1. The main argument of appellant, and its main contention on 
this appeal, is that plaintiff may not maintain the action as against this defendant, 
because there is no privity of contract between plaintiff and defendant. 

Plaintiff first took out a policy of insurance with the Farmers’ Live Stock Insur- 
ance Company, of Des Moines, insuring the bull against loss as stated. Later, and 
within the term of the policy, that insurance company entered into a reinsurance con- 
tract as to certain of its live stock business with the defendant, of Shelbyville, III. 
The contract was approved by the proper authorities. It provides in part: 

“In consideration of the agreements hereinafter made by the party of the second 
part (this defendant), party of the first part hereby agrees to transfer and turn over 
to party of the second part such of its insurance risks covering cattle and horses 
which it may have in force at the time of the going into effect of this contract 
(and which is included in an itemized, list of said business showing each separate policy 
or risk, etc.). * * * Party of the first part agrees to pay second party, as full com- 
pensation for taking over the above described risks, the sum of $11,000 in cash, etc. 
* * * In consideration of the above, party of the second part agrees to take over and 
assume all losses that may occur on said cattle and horse risks as above described. 
* * * The parties hereto mutually covenant and agree, each with the other, to send, 
as soon as the contract is finally approved, a joint post-paid letter to all the agents 
and the policyholders, whose risks are hereby transferred, of the Farmers’ Live 
Stock Insurance Company, notifying the same of the transfer of the horse and cattle 
business of the Farmers’ Company, to the Kaskaskia Company.” 

It was agreed that the policy sued upon was one of the policies covered by the 
contract. 

Appellant relies largely upon the case of Globe Nat. Fire Insurance Co. v. 
American Bonding Co., 195 N. W. 728, which was decided by this court after the 
trial of the instant case in the district court. The claim by appellant for that 
decision is that, where there is a mere reinsurance contract, an action may not be 
maintained against the reinsuring company, for the reason that it is neither a party 
thereto nor in privity therewith. It is appellees’ contention that the reinsurance con- 
tract in this case is more than.a mere reinsurance, because the defendant herein, 
under the terms of the contract, took over and assumed the obligations of the original 
insurer. The cases cited and relied upon in the Globe Case recognizes such a dis- 
tinction. Among those so holding, see Barnes v. Hekla Insurance Co., 56 Minn. 38, 
57 N. W. 314, 45 Am. St. Rep. 438, and Weil v. Insurance Co., 264 Ill. 425, 106 N. E. 
246, Ann. Cas. 1915D, 974, which are directly in point, and sustain appellees’ conten- 
tion. See, also, 14 R. C. L. 1453; Johannes v. Insurance Co., 66 Wis. 50, 27 N. W. 
414, 57 Am. St. Rep. 249; Ruohs v. Insurance Co., 111 Tenn. 405, 78 S. W. 85, 102 
Am. St. Rep. 790; Whitney v. Instirance Co., 127 Cal. 464, 59 P. 897; 24 Am. & 
Eng. Ency. of Law, 254, 258, and cases. See, also, Bartlett v. Insurance Co., 77 
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Towa, 155, 41 N. W. 601; Gooden v. Rayl, 85 Iowa, 592 52 N. W. 506; Hawley v. 
Exchange Bank, 97 Iowa, 187, 66 N. W. 152; Getchell v. Peterson, 124 Iowa, 599, 
100 N. W. 550; Runkle v. Kettering, 127 Iowa, 6, 102 N. W. 142; Code, § 3459, as 
bearing on this proposition, although strictly this precise question was not therein 
decided. This disposes of the principal point in the case. 

2. The policy contains this provision: 

“It is a condition of this policy that you give the stock insured competent veter- 
inary attention when sick, and to notify the company immediately by wire, should 
any animal die or become sick or injured.” 

It is contended by appellant that, because plaintiff never notified the Farmers’ 
Live Stock Insurance Company concerning the sickness of the bull, it voids the 
policy and plaintiff may not recover. It appears there was a minor operation on 
the bull in March, 1922. The evidence tends to show that this operation was insig- 
nificant and had nothing to do with the animal’s death. The bull took sick, with the 
disease from which it died, April 2, 1922. This was first noticed by one of plaintiffs, 
the herdsman, about 8 or 9 o’clock in the morning of that day. Immediately after 
he learned of the sickness of the animal, a telegram was sent to Tenney, appellant’s 
state agent, at Des Moines, Iowa, notifying him of the sickness. Tenney was the 
state agent of this defendant, and is the agent referred to in the insurance contract, 
and the party to whom inquiries and requests by policyholders were to be made, as 
provided in the reinsurance contract. Tenney immediately sent a telegram to appel- 
lant, notifying it of the sickness of the animal. This was received by appellant on 
the morning of April 3d, and it sent a telegram to appellee, inquiring for particulars. 
Plaintiff received the telegram from appellant about 3 o’clock in the afternoon of 
April 3d. The bull died that afternoon. Immediately thereafter plaintiff sent a 
telegram to appellant at Shelbyville, notifying it of the animal’s death. 

The body of the policy contains a provision that the company shall not be liable 

“(a) If an animal herein insured shall become sick or injured, and the assured 
shall fail to notify this company immediately by telegram or telephone, and * * * 
(d) if sick animals are not immediately segregated, etc.” 

During the trial appellant dictated into the record the following waiver: 

“Comes now the defendant, waives any right to any defense as to said policy, 
under the following provisions: (Quoting [a] and [d] above set out)—and hereby 
withdraws the allegations concerning said terms in said policy from his answer and 
waives any right to any defense under either of said provisions.” 

The original policy has been certified, and on the face of it appears a bright 
red-colored paper, with a hand pointing to: 

“Notice. It is a condition of this policy that you give the stock insured com- 
petent veterinary attention when sick, and to notify the company immediately by wire, 
should any animal die or become sick or injured.” 

The latter part of this notice is practically the same as the provision above set 
out in the body of the policy. The placing of the colored fly leaf on the front page 
of the policy was evidently placed there for no other purpose than to forcibly call 
the attention of the assured to the provisions in the policy. After appellant had 
dictated the waiver into the record, it amended its answer, setting up the provisions 
of the policy (a) before set out, and the notice just quoted, and alleging that plain- 
tiff had not complied with such provisions. It is contended by appellee that the differ- 
ent provisions just referred to are practically the same, and that appellant is bound 
by the waiver. We are inclined to think this is so. 

(2] Furthermore, section 1743, Code Supp. 1913, provides that the violation of 
such a provision in the contract shall not prevent recovery, if it shall be shown by 
plaintiff that a failure to observe such provision did not contribute to the loss. There 
was evidence on this subject, and the court, by appropriate instructions, submitted 
the question to the jury, which by its verdict must necessarily have found that the 
failure did not contribute to the loss. As bearing upon this proposition, see March v. 
Surety Co., 195 Iowa, 1193, 193 N. W. 563; Taylor v. Insurance Co., 192 Iowa, 
1118, 185 N. W. 992; Krell v. Insurance Co., 127 Iowa, 748, 104 N. W. 364. Under 
the circumstances, it would seem that failure to give notice to the Farmers’ Live Stock 
Insurance Company, would not be very material, unless plaintiff was seeking to hold 
that company, instead of appellant, or both of them. 

The points disctissed are controlling. We discover no prejudicial error in the 
record, and the judgment is affirmed. 

Arthur, C. J., and Evans and Faville, JJ., concur. 
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JONES v. STATE. (No. 7489.) 
(Court of Criminal Appeals of Texas. April 11, 1923. State’s Rehearing Denied 
June 6, 1923.) 
265 Southwestern Reporter 577. 
On Rehearing. 

1. INSURANCE—SOLICITING WITHOUT CERTIFICATE HELD PUNISH- 
a. WHEN DONE EITHER FOR FOREIGN OR DOMESTIC COM- 
-ANY. 

When construed with Rev. St. art. 4960, Acts 31st Leg. (1909) c. 108, § 49, make 
it an offense to solicit insurance without certificate from commissioner of insurance 
and banking, whether for foreign or domestic company, and information was not 
defective because not alleging that company solicited for was foreign one. 

(For other cases, see Insurance, Dec. Dig. § 30. 

3. INSURANCE—COMPANY’S AUTHORITY NOT DEFENSE TO CHARGE 
OF SOLICITING WITHOUT CERTIFICATE. 

In prosecution for soliciting life insurance without certificate of authority from 
commissioner of insurance, defendant was not entitled to acquittal if he had authority 
from insurance company to represent it. 

(For other cases, see Insurance, Dec. Dig. § 30.) 

Appeal from Wichita County Court, at Law; Guy Rogers, Judge. 

Emmet A. Jones was convicted of violating the insurance law, and he appeals. 
Affirmed on rehearing. 

Davenport & Thornton, of Wichita Falls, for appellant. 

R. G. Storey, Assistant Attorney General, for the State. 

Morrow, P. J. Appellant was convicted of violating the insurance law; punish 
ment fixed at a fine of $150. 

The prosecution is apparently based upon section 49. Chapter 108, Acts Thirty- 
First Legislature, which forbids one to act as the agent or solicitor of a life insur- 
ance company without a certificate of authority to act as such agent. 

It is charged that appellant solicited Sam Kruger to take an insurance policy in 
the “Protective Life Insurance Company,” and did receive directly or indirectly 
compensation therefor, and had at the time no certificate of authority to act as agent 
for said company. 

Section 47 of the act in question contains the following: 

“Every such foreign company shall, by resolution of its board of directors, 
designate some officer or agent who is empowered to appoint or employ its agents 
or solicitors in this state and such officer or agent shall promptly notify the commis- 
sioner in writing of the name, title and address of each person so appointed or 
employed. Upon receipt of this notice, if such person is of good reputation and 
character, the commissioner shall issue to him a certificate which shall include a 
copy of the certificate of authority authorizing the company requesting it to do 
business in this state and the name and title of the person to whom the certificate 
is issued.” 

There is evidence that appellant had been appointed agent for the Protective 
Life Insurance Company, but that no certificate from the commissioner of insurance 
and banking of this state ratifying his appointment had been issued. The conviction 
is founded upon the theory that appellant had violated the law in soliciting insurance 
without previously receiving a certificate from the commissioner of insurance and 
banking showing his consent to appellant’s appointment as agent. Unless we mis- 
conceive the law upon which the prosecution is based, it requires that such certificate 
be issued in cases only in which the agency is that of a “foreign” insurance com- 
pany. Section 47, which we have quoted above, refers in terms to a “foreign com- 
pany,” and we have found nothing in that section nor in any other section of the act 
which requires that the certificate mentioned be issued where the agency is that of a 
domestic insurance company. The statute (section 1) very clearly draws the distinc- 
tion between foreign and domestic companies. It says that the term “foreign com- 
pany” means any life, accident, or health insurance company organized under the laws 
of any other state or territory of the United States or foreign country; that the term 
“home” or domestic company as used herein designates those life, accident, or life 
and accident, health and accident, or life, health, and accident, insurance companies 
incorporated and formed in this state. Throughout the act are found provisions 
which related to the home or domestic insurance companies which do not relate to 
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foreign insurance companies, and vice versa. Section 47, supra, seems to be one of 
these. 

In writing the information the pleader takes no note of this distinction, but 
describes the company thus, “Protective Life Insurance Company,” and there is 
found in the information no other designation or intimation that it is a foreign insur- 
ance company. This being true, no offense is charged, because under the act in 
question it is not made an offense to solicit insurance without a certificate from the 
commissioner of insurance and banking, unless the solicitation be upon behalf of a 
foreign insurance company. 

For these reasons the judgment is reversed and the prosecution ordered dismissed. 

On Rehearing. 

Hawkgins, J. [1] The original opinion was delivered on the 11th day of April, 
1923. The state filed a motion for rehearing, and on June 6, 1923, an opinion over- 
ruling the state’s motion was announced. Upon our attention being called to a statute 
to which we had not theretofore been cited, we became doubtful as to the correctness 
of the announcements both in the original opinion and that on rehearing, and the 
latter was withdrawn. 

The prosecution is based upon section 49, chapter 108, Acts Thirty-First Legis- 
lature, which reads as follows: 

“Any person who for direct or indirect compensation solicits insurance, in behalf 
of any company, or transmits for a person other than himself, an application for a 
policy of insurance to or from such company, or assumes to act in negotiation of 
insurance without a certificate of authority to act as agent or solicitor for such 
company, or after such certificate of authority shall have been cancelled or revoked, 
shall be guilty of a misdemeanor and upon conviction shall be punished by a fine 
of not less than one hundred dollars.” 

It is apparent from the caption of the act in question that it covers the subject of 
the incorporation of “home” or “domestic” insurance companies, and also the sub- 
ject of authorizing insurance companies which had been incorporated under the 
laws of other states to transact business in this state, and to regulate the business 
of all such companies. The original opinion discloses that it was based upon the 
proposition that nowhere in the act under consideration was there found a direct 
requirement that the agent for an insurance company be supplied with a certificate 
of his authority save as found in section 47, which is copied in the original opinion 
and which relates to foreign companies alone; hence our conclusion that a failure to 
allege that appellant was the agent of a foreign company vitiated the indictment. 
Our attention is now by the state called to article 4960 of the Revised Civil Statutes, 
which reads as follows: 

“Tt shall not be lawful for any person to act within this state, as agent or other- 
wise, in soliciting or receiving applications for insurance of any kind whatever, or in 
any manner to aid in the transaction of the business of any insurance company incor- 
porated in this state or out of it, without first procuring a certificate of authority 
from the commissioner of agriculture, insurance, statistics and history (commissioner 
of insurance and banking). Acts May 2, 1874; P. D. 7116g.” 

This statute appears never to have been repealed. Although chapter 108 of the 
Acts of the Thirty-First Legislature in section 69 repeals specifically many articles 
of the Revised Civil Statutes, article 4960 is not one of those included in such repeal- 
ing clause. It becomes necessary, therefore, to construe the act under which this 
prosecution was based in connection also with the provisions of article 4960, and 
taking them together, having in mind that chapter 108 dealt with both foreign and 
domestic companies, we have reached the conclusion that we were in error in our 
original holding that section 49 of the Acts of the Thirty-First Legislature referred 
to foreign insurance companies alone, and it follows that our further conclusion that 
the indictment was bad in omitting to allege that appellant was the agent of a 
“foreign” company was also erroneous. 

[2] Bills of exception 1 and 4 are incomplete, ‘in that they fail to contain the 
evidence admitted over appellant’s objection. Section 210, p. 134, Branch’s Ann. Pen. 
Code. Bill No. 5 does not give us sufficient information. It appears to be a state- 
ment as to what the witness Newell wished to accomplish in his own business by 
“lining up with witness some of the prominent men in town and splitting the com- 
mission with appellant.” The bill appears to be confused in some way. As presented, 
no reason is shown in the bill why the witness desired to divide his commission with 
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appellant or what appellant had to do with the matter in any respect. We fail to see 
the connection between Newell’s activities and the charge being investigated against 
appellant, but the bill does not state the surroundings and connections with sufficient 
detail for us to reach the conclusion that the action of the court in regard to the 
matter was erroneous. 

[3, 4] Other bills complain of the reception of certain evidence which we think 
was admissible upon the general issue as to whether appellant was holding himself 
out and acting as agent of the company. The special charge requested, which directed 
the jury to acquit appellant if he had received authority from the insurance com- 
pany to represent them, was properly refused. The question being investigated was 
not whether he had authority from the insurance company to act as agent but whether 
he had received a certificate of authority from the commissioner of insurance to act 
as such agent. Appellant requested the court to instruct the jury that, unless appel- 
lant directly or indirectly received compensation for his services, they would acquit 
him. This charge was properly refused because it ignored entirely that part of the 
information which alleged that he had transmitted for a person other than himself an 
application for a policy of insurance and had assumed to act in negotiations for 
insurance without the certificate of authority to so do. 

We regret the delay incident to the disposition of this case. If upon original 
submission our attention had been called to article 4960 of the Revised Civil Statutes, 
it would have greatly aided us. 


The state’s motion for rehearing is granted, the order reversing the judgment is 
set aside, and the judgment now affirmed. 







































































STATE ex ret. CODDINGTON y. LOUCKS, State INsurANcE Com’R. 
(No. 1211.) 
(Supreme Court of Wyoming. Sept. 9, 1924.) 
228 Pacifiic Reporter 632. 

1. INSURANCE—INSURANCE COMMISSIONER CANNOT CANCEL LI- 
CENSE OF AGENT FOR GIVING OR SELLING STOCK AS AN IN- 
DUCEMENT TO TAKE INSURANCE. 

Under Comp. St. 1920, § 5235, forbidding rebates, and giving or selling stocks, 
etc., as an inducement to insurance, and section 5236, relative to rebates, giving or 
selling stock as an inducement to take insurance, did not authorize the insurance 
commissioner to cancel agent’s license, under section 5237, authorizing a cancellation 
of his license on evidence of “such rebate.” 

(For other cases, see Insurance, Dec. Dig. § 12. 

3. INSURANCE—STATUTE PROVIDING FOR REVOCATION OF AGENT’S 
LICENSE TO BE STRICTLY CONSTRUED. 

Comp. St. 1920, § 5237, penalizing an insurance agent for violation of statutes by 
revoking his license and prohibiting transaction of business by him for one year, is 
a penal statute, and must be strictly construed. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Original proceeding in mandamus by the State of Wyoming, on the relation of 
Horace R. Coddington, against H. A. Loucks, as Insurance Commissioner of the 
State of Wyoming. On demurrer to answer. Demurrer sustained. 

Charles L. Rigdon, of Cheyenne, for plaintiff. 

David J. Howell, Attorney General, for defendant. 

Porter, C. J. [1] This action, brought in this court for a writ of mandamus 
to compel the respondent, as insurance commissioner of the state, to vacate his order 
canceling relator’s license as a local life insurance agent, has been now submitted 
upon a demurrer to defendant’s answer. At a former hearing, a general demurrer of 
the defendant to the petition was overruled. See 222 Pac. 37 

The respective contentions were stated in the opinion disposing of that demurrer 
substantially as follows: For relator, that the statutes do not authorize a revocation 
for the reason assigned for revoking relator’s license, and that, if they do, they 
are to that extent void because failing to provide for a notice and hearing. And 
for the defendant, that sections 5235 and 5237, Comp. Stat. 1920, legally confer upon 
the commissioner ample power for said revocation. But, as then also stated, we 
deemed it unnecessary to decide the questions raised by those contentions, and the 
demurrer was overruled upon the grounds that the petition sufficiently alleges that the 
reason given for revoking the license did not in fact exist, and, taking that as 
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admitted by the demurrer it would follow that the commissioner’s action was based 
upon false information, or was unreasonable and arbitrary; the court having held 
that, though the relator’s right under his license was not property, it could not be 
arbitrarily taken from him, and that mandamus was an appropriate remedy for the 
review of the commissioner’s action upon the facts alleged in the petition. 

The questions aforesaid not disposed of by that opinion are again presented, and 
upon the briefs submitted at the former hearing. The answer admits the following 
allegations of the petition: That the insurance company is a corporation organized 
and existing under the laws of the State of Colorado; that it has complied with the 
insurance laws of +his state, and is duly authorized to transact the business of life 
insurance in this state. That on January 30, 1923, the insurance commissioner duly 
granted the relator authority as local agent of said company; said authority being 
evidenced by an instrument called a license, and in words and figures as set out in 
the petition; that the defendant, as insurance commissioner, canceled the said license 
for the violation of section 5235, Comp. Stat. 1920. The answer then alleges, as and 
for a second defense, certain facts which, so far as material to the present issue, 
may be summarized as follows: That during the month of March, 1923, numerous 
complaints were made to defendant to the effect that certain agents of said insurance 
company, and the relator in particular, were violating section 5235, Comp. Stat. 1920, 
in that he and they were offering stock in the said company as an inducement to 
purchase life insurance policies in said company. That on April 4 the defendant 
sent a notice to relator, which is set out in full in said answer, informing him of 
said complaints, and calling his attention to the statute forbidding such conduct and 
the penalty for the violation thereof. That the relator replied thereto by a letter 
dated April 7, wherein the truth of said complaints was denied. That complaints 
continued to be made to defendant that relator was offering and selling stock of said 
company as an inducement to purchase life insurance; and that, upon then investigat- 
ing the matter, the defendant found that stock in the company had been sold by rela- 
tor to certain named purchasers of policies in said company; and attached to the 
answer are affidavits from said alleged purchasers, stating the fact that stock in 
the company had been offered them as an inducement to the purchase of life insurance 
in the company. It is then finally alleged that, as a result of his said investigations, 
defendant became satisfied and convinced that relator had violated the statute, in the 
manner stated, both before and after the notice to him of April 4, 1923, and there- 
upon, on September 25, 1923, the defendant canceled the license and authority issued 
for the benefit of the relator “to act as local life insurance agent for said company.” 
The answer is demurred to upon the single and general ground that it is “insufficient in 
law on its face.” 

Section 5235, Comp. Stat. 1920, alleged to have been violated, and for which 
the relator’s license was canceled, reads as follows: 

“No life insurance company doing business in this state, shall make or permit any 
distinction or discrimination in favor of individuals between insurants (the insured) 
of the same class and equal expectation of life in the amount or payment of pre- 
miums or rates charged for policies of life or endowment insurance, or in the divi- 
dends or other benefits payable thereon, or in any other of the terms and conditions 
of the contracts it makes; nor shall any such company or agent thereof make any 
contract of insurance or agreement as to such contract other than as plainly ex- 
pressed in the policy issued ‘thereon; nor shall any such company or any officer, 
agent, solocitor, or representative thereof pay, allow or give, or offer to pay, allow 
or give, directly or indirectly, as inducement to insurance, any rebate of premium 
payable on the policy, or any special favor or advantage in the dividends or other 
benefits to accrue thereon, or any paid employment or contract for services of any 
kind or any valuable consideration or inducement whatever not specified in the policy 
contract of insurance; or give, sell or purchase, or offer to give, sell or purchase, 
as inducement to insurance or in connection therewith any stocks, bonds or other 
securities of any insurance company or other corporation, association, or partnership, 
or any dividends or profits to accrue thereon, or anything of value whatsoever not 
specified in the policy.” 

As will be noticed from the above statement of facts, the only provision of said 
section 5235 alleged or claimed to have been violated is found in the last clause, 
prohibiting the giving, selling or purchasing of stocks, bonds or other securities, 
dividends or profits to accrue thereon, or anything of value not specified in the 
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policy, or offering to do so, as inducement to insurance; and a violation of that 
provision is specifically alleged in the answer as the sole ground for canceling the 
license. On behalf of defendant, it is contended that the authority for such cancel- 
lation is to be found in section 5237, and no provision found elsewhere in the statutes 
seems to be relied upon as conferring such authority; nor are we referred to any other 
provision as having that effect. And counsel for relator refers to said section as 
containing the only provision to be considered, other than the provisions found in sec- 
tion 5235, in determining the validity of the commissioner’s act here complained of. 
We here quote that section, but in connection with and following the intervening sec- 
tion, 5236, which, enacted at the same time as the other two sections aforesaid in 
their original form, and as a part of the same act, may be considered with them, 
though bearing but slightly, perhaps, upon the disputed question of the commissioner’s 
authority : 

“Sec. 5236. It shall not be lawful for any life insurance company doing business 
in this state, or its representatives, to procure for any person seeking life insurance, a 
state auditor’s certificate for the purpose of allowing to such person a rebate. 

“Sec. 5237. Any life insurance company, its agent or agents, violating the pro- 
visions of the two preceding sections, shall be guilty of a misdemeanor, and upon con- 
viction thereof, the offender or offenders shall be sentenced to pay a fine of five 
hundred dollars on each and every violation, when the amount of insurance is twenty- 
five thousand dollars, or less, and for every additional twenty-five thousand dollars or 
less there shall be an additional penalty of five hundred dollars to be recovered by 
action in the name of the state, and on collection it shall be paid into the county 
treasury for the benefit of the common school fund in the county in which the 
offense was committed, and said agent or agents shall be prohibited from doing busi- 
nesh in this state for a period of one year after the offense was committed. In cases 
where no suit is brought, but where proper and convincing evidence is brought to the 
attention of the state auditor, or insurance commissioner, of such rebate having been 
allowed or offered, he shall impose the penalty mentioned above of a cancellation 
of the license of such agent or agents for the period of one year after the offense 
was committed.” 

The particular provision relied on as granting authority for the commissioner’s 
act is found in the concluding part of section 5237, declaring that, where no suit is 
brought, “but where proper and convincing evidence” of the fact “of such rebate” 
having been allowed or offered is brought to the commissioner’s attention, he shall 
impose the penalty “mentioned above,” of a cancellation of the license “of such 
agent or agents for the period of one year after the offense was committed.” The 
question, therefore, is does that confer authority for the commissioner to revoke for 
a violation of the provision of section 5235, forbidding the giving, selling or pur- 
chasing stocks, bonds or other securities, or offering to do so, as an inducement to 
insurance. Relator’s counsel contends that it does not, but that the authority is lim- 
ited to cases of “rebate,” which do not include the offense of selling or offering for 
sale stocks or other property as an inducement to insurance. And we think the 
contention in that respect must be sustained. The use of the words “such rebate,” in 
the provision aforesaid of section 5237, indicates a reference to something preceding; 
and we find the word “rebate” used once only in each of the two preceding sections, 
first in section 5235, forbidding any “rebate of premium,” and next in section 5236, 
forbidding the procuring of a state auditor’s certificate.for the purpose of allowing a 
“rebate” to any person seeking life insurance. And these three sections, in their 
original form, were enacted at the same time, in the same order, and as the only 
sections of the act, aside from the final section declaring when the act shall take 
effect. Laws 1890-91, c. 101. 

[2] The relator’s alleged offense of selling or offering to sell stock as an induce- 
ment to the purchase of insurance is certainly not a “rebate of premium payable on 
the policy,” as that phrase or the word “rebate” is usually understood; nor is it tech- 
nically a rebate of anything. The word “rebate” is defined as follows: By the Cen- 
tury Dictionary as meaning, “an allowance by way of discount or drawback; a deduc- 
tion from a gross amount.” In Webster’s New International Dictionary: ‘“Deduc- 
tion; abatement, remission or payment back, as, a rebate of interest for immediate 
payment; a rebate of freight charges.” In Bouvier’s Law Dictionary (Rawle’s 3d 
Rev.): “Discount; the abatement of interest in consequence of prompt payment. An 
allowance by way of discount or drawback.” In 7 Words and Phrases, First Series, 
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citing State v. Insurance Co., 38 La. Ann. 465, 467, it is said that rebates, in insur- 
ance, are deductions from stipulated premiums allowed in pursuance of antecedent 
contract. And that definition is accepted in the case of Commissioner v. Life Ins. 
Co., 159 Ala. 533, 49 South. 234, where, after referring to it the court said, con- 
cerning the phrase “rebate of premium payable on the policy” used in a statute similar 
in that respect to our section 5235: 

“It is also elsewhere defined as a ‘drawback’ and ‘abatement.’ Waiving other 
considerations possible and leading to the same result, it is too apparent for doubt 
that the share system created bears no relation to a rebate, for the obvious reason 
that the policyholder must afford, and does, if he secures the share—provided, the con- 
sideration for it by particular services to be performed—services of evident value and 
utility to the safe conduct of the business of the company.” 

That was said in a case wherein it was attempted to revoke a license on the 
ground that a clause in the policy contract violated the law in providing for a special 
income, of shares of $1 for each $1,000 ofthe face value of each policy bearing the 
clause, to be ascertained annually, and payable to the policyholder, subject to the 
payment of the premium; and providing also, as a consideration for such special 
income, that the insured shall render services upon request, such as furnishing in- 
formation to the company about the fitness and desirability of agents or applicants 
therefor, and concerning applicants for insurance, or those applying for reinstatement 
of lapsed policies, or respecting claims against the company that might aid in pro- 
tecting it from unjust claims. And that was held not to constitute a rebate. In 
a Mississippi case involving a policy containing apparently the same special income 
provision, it was held that said feature of the policy violated the provisions of the 
insurance statute, not, however, on the ground that it was a rebate, but that it 
amounted to “an illegal discrimination.” Cole v. State, 91 Miss. 628, 45 South. 11. 
In Hamor v. Eastern R. R., 133 Miss. 315, the court said: 

“A rebate of interest is a discount or abatement of interest on sums of money not 
yet due and payable, not a payment back of interest due and paid.” 

For a collection of cases illustrating the general understanding of the meaning of 
rebates in connection with contracts of insurance under anti-rebate statutes, see 6 
Cooley’s Briefs on Ins. Suppl., 1009-1013. 

The general subject of section 5235 seems to be discrimination, not rebate; a re- 
bate of premium being therein forbidden, apparently, as one method only of dis- 
crimination. The title of the original act, referred to, which brought these three 
sections into our statutes, was: “An act to prevent discrimination in life insurance.” 
It would be a forced construction, and we think unjustified, to give to the word 
“rebate” in the penal clause aforesaid the comprehensive meaning of “discrimination” ; 
but that would be necessary to a conclusion stistaining the commissioner’s authority 
for the revocation in question. 

[3] This is a penal statute, and, as such, under the usual rule applicable to penal 
statutes, it must be strictly construed. It provides for penalizing the offender not 
only by revoking his existing license, but by prohibiting his doing business in the 
state for a period of one year after the offense was committed. Considering a sim- 
ilar prohibition in the case of an innkeeper’s license, it was said by the court in 
Balling v. Elizabeth, 79 N. J. Law, 197, 74 Atl. 277: 

“And while it has been determined by this court that a license to keep an inn and 
tavern is not a contract, but a mere privilege to do business * * * still, as a mere 
privilege to do business, the license must be assumed to have had some value at the 
time of its revocation. But yet more important to this prosecutor, and more significant 
from a legal point of view, is the fact that the prosecutor by this action [revocation 
of license] was in effect penalized, and required to suffer an enforced ostracism from 
his chosen licensed occupation for one year.” 

By mentioning and specifically forbidding several different methods of possible 
discrimination, the statute, in section 5235, in effect, we think, distinguishes a rebate of 
premium from the other specified acts. Thus, immediately following the clause 
forbidding any such rebate, the section forbids also any special favor or advantage 
in dividends or other benefits to accrue upon the policy, or any valuable consideration 
or inducement not specified in the policy contract; and then comes the clause con- 
taining the provision alleged in this case to have been violated. That seems to 
indicate a legislative intent, at least, that the other specified acts would not be covered 
by the provision forbidding a rebate of premium; and this becomes quite clear, so 
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far as the provision relating to the sale of or offering to sell stock is concerend, when 
we review, as we shall presently, the history of the legislation. 

In the case of People v. Life Ins. Co., 247 Ill. 92, 93 N. E. 90, it was held that 
a provision in the statute, that no life insurance company shall promise to give any 
advantage or valuable consideration whatever, not expressed or specified in the 
policy, as an inducement to take out insurance, is violated where the insured is given 
an option, not mentioned in the policy, to purchase shares of the company’s stock at 
a specified price within a fixed period. But it was not held, nor does it seem to have 
been contended in that case, that such option or the purchase, if made, would violate 
a provision against rebates, though the statute there in question prohibited, as one of 
the specified methods of discrimination, the return of premiums, dividends, or other 
benefits. 

We think it significant also that the section containing the penal provisions afore- 
said (5237) should, after declaring generally that a violation of the provisions of the 
two preceding sections shall constitute ‘a misdemeanor, and subject the offender, 
upon conviction, to a fine and to be prohibited from doing business in the state for 
the stated period aforesaid, specify a particular transaction when granting authority 
to the commissioner. That would seem to justify the inference, at least, that the 
naming of one only of the prohibited transactions was intended as a limitation upon 
the commissioner’s authorit,. But a reference to the history of the legislation shows 
clearly, we think, that it was not intended by said clause to include the act of selling 
and offering to sell stocks, bonds, or other securities as inducement to insurance. 
These three sections, in their original form, came into the statutes by an act entitled 
as above stated, approved January 22, 1891. That act contained three sections only 
of substantive matter, which have become respectively sections 5235, 5236, and 5237, 
Comp. Stat. 1920. Section 3 of the act was amended in 1897, and section 1 in 1907. 
The clause of section 3, now 5237, permitting revocation of the license by the com- 
missioner, was not originally in that section or in the act at all. That clause or 
provision was added to section 3 by the amendment of 1897. Laws 1897, c. 33. 
The provision forbidding the selling or offering to sell stock, etc., as inducement to 
insurance was not then a part of section 1, which had then become section 3274, R. S. 
1899, nor, so far as we have noticed, was a prohibitory provision to that effect then 
to be found elsewhere in our statutes. That provision was added in 1907, when the 
section, then known as section 3274, R. S. 1899, was amended. Laws 1907, c. 38. It 
appears, therefore, that when the penal clause aforesaid, containing the disputed 
provision, became a part of the statutes, the act of selling or offering to sell stock as 
an inducement to the taking of insurance had not been specifically declared unlawful, 
and, unless clearly covered by other language of the statute, was not a ground for 
conviction as a misdemeanor under the provisions now found in section 5237. It 
cannot well be said, therefore, that the Legislature might have intended to cover or 
include such an act. by the words “such rebate” found in the provision granting 
power of revocation’to the commissioner. 

As we must hold, for the reasons above explained, that the commissioner was 
without authority under the terms of the statute to revoke the relator’s license, either 
with or without a hearing, upon the ground assigned by him, it will be unnecessary to 
consider the question whether, for conduct covered by the provision aforesaid, the 
commissioner’s authority might be exercised without notice or hearing. 

The demurrer to the answer will be sustained, and, unless application to amend 
or further plead be made by defendant, a reasonable time for which, if desired, may 
be granted, an order will be entered for the issuance of the writ prayed for to the 
extent at least of relieving the relator from the penalty of one year’s prohibition 
from engaging in the business of life insurance agent in this state. 

[4] A writ might not be effectual to reinstate the license, which would have 
expired December 31, 1923, if not revoked; but we think the writ should not be 
denied on the ground that it would be altogether ineffectual, since the effect of the 


revocation, if allowed to stand, would be to continue the disability of the relator 
for a period which may not yet have expired. 

Demurrer sustained. 
Blume and Kimball, JJ., concur. 
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RIDINGER v. AMERICAN LIVE STOCK INS. CO. (No. 5243-a-P.) 
(Supreme Court of South Dakota. Dec. 13, 1924.) 
201 Northwestern Reporter 157. 
1. INSURANCE—EVIDENCE SHOWED ANIMAL INSURED WAS SICK 

WHEN POLICY DELIVERED. 

Evidence held to show that insured pedigreed bull was sick at time of delivery 
of policy, which expressly prevented policy from taking effect. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE—DUTY TO DIRECT VERDICT WHERE EVIDENCE 

CLEARLY SHOWED INSURED NOT ENTITLED TO VERDICT. 

In action on policy on bull, evidence that bull was sick when policy was delivered 
held to call for verdict for defendant. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Appeal from Circuit Court, Brown County; W. F. Eddy, Acting Judge. 

Action by Elmer Ridinger against the American Live Stock Insurance Company. 
From a judgment for defendant plaintiff appeals. Affirmed. 

Van Slyke & Agor, of Aberdeen, for appellant. 

McNulty & Campbell, of Aberdeen, for respondent. 

Pottey, J. This action was brought against defendant, a livestock insurance 
company, on an insurance policy insuring the life of a pedigreed bull. The policy 
was issued upon a written application, which, by the terms of the policy, became a 
part of the contract between the insurer and the insured. The policy contains the 
following, among other clauses: . 

“Tt is specifically understood that the issuance of this policy is based on the assump- 
tion that each of said statements [in the application] is true and correct. * * * And 
no change in the statements, limitations, and conditions found in this policy shall be 
valid, unless made by indorsement hereon, signed by an official of the company; nor 
shall notice or knowledge possessed by any person be held to waive, alter, or extend 
any such agreement, condition, or limitation; and it is agreed that this condition 
cannot in any manner be waived. * * * If there shall be any breach on the part of 
the assured of any promise, covenant, agreement, or representation on his part to be 
performed, or if the assured has concealed or misrepresented any fact or circum- 
stance concerning this insurance, whether set forth in the application for this insur- 
ance, or in this policy, or both, there shall be no liability under this policy on the 
part of the company. * * * This policy shall not cover loss by death, from disease 
contracted or injury which occurred prior to its delivery to the assured. * * * In case 
of sickness or injury of any animal covered by this policy, the insured shall give 
immediate notice thereof by telegram to the home office of the American Livestock 
Insurance Company, Omaha, Neb., and the company shall not be liable for loss by 
death if the assured fails to give such notice.” 

And the said application contained the following provision: 

“It is further agreed and understood that this company reserves the right to 
reject this application and that this insurance shall not be in force or effect unless or 
until this application shall have been examined and approved by the American Live 
Stock Insurance Company, of Omaha, Neb., and the premium thereon paid and a policy 
actually in the possession of the assured while the animal or animals are in good 
health and entirely free from all sickness or injury, and alive.” 

The bull died just a month after the delivery of the policy, and as a defense to 
the payment of the loss the defendant claimed that at the time of making the applica- 
tion, on the 8th day of June, 1921, and on the 25th day of June, the date when the 
policy was delivered and went into effect, the bull was ill of the disease of which he 
finally died, on the 26th day of July, 1921, and that such facts were well known by 
the plaintiff on said dates, but were unknown to defendant, and that, if said facts 
had been known to defendant, said policy would not have been issued or delivered. 
It is further alleged that the covenants and representations made by plaintiff and 
contained in the said application wére false, and known to be false when made, and 
that such representations were made by plaintiff with the intent and for the purpose 
of defrauding defendant. 

The case was tried to a jury. At the close of the testimony defendant moved for 
a directed verdict, on the grounds, among others, that the representations and war- 
ranties set out in the application were untrue and known by plaintiff to be untrue when 
made, and that the policy was secured by false and fraudulent representations; that 
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the bull was sick and was taken to Aberdeen on the day after the delivery of the 
policy ; that plaintiff failed and neglected to in any manner notify defendant of such 
sickness. This motion was granted, and from the judgment entered on such directed 
verdict, and from the order denying his motion for a new trial, plaintiff appeals. 

The uncontroverted facts show that the bull was taken sick some time during 
the month of April, 1921; that a verterinarian was called, who treated the bull for 
some weeks. He was then hauled to Aberdeen, a distance of 28 miles, where he was 
kept under treatment by a second veterinarian until the 10th day of May, when he 
was pronounced cured and hauled back to plaintiff's farm. The veterinarian who 
treated the bull at Aberdeen was the local agent for the defendant company, and made 
out the application for insurance on the 8th day of June, 1921. The policy was dated 
and went into effect on the 25th day of June, and ‘on the following day the bull was 
taken back to Aberdeen for further treatment by the same veterinarian. He remained 
there until the 10th day of July, when he was taken home. From that date he 
gradually grew sicker and weaker until the 26th day of July, when he died. 

[1] It is the claim of defendant, and the evidence on its behalf tends to show, 
that after the bull was taken sick in April he never recovered or was in good health, 
but continued to grow sicker and thinner and weaker until he died; and, based upon 
all the evidence in the record, and upon the admitted circumstances surrounding the 
case, this is not at all a violent assumption. But, conceding that the plaintiff’s agent 
who took the application, and the plaintiff himself, believed when the application was 
signed that the bull had recovered to such an extent that he was an insurable risk on 
that date, no such assumption can be indulged in regard to his health at the time the 
policy went into effect. It is not claimed that the bull was taken sick on the 25th 
day of June after the policy went into effect, nor on the 26th day of June before 
he was sent to Aberdeen. Therefore the only inference is that the bull was known 
to be sick on and prior to the time the policy was to take effect, and for that reason it 
never did become effective. The veterinarian who had been attending the bull through 
May and June, and who took the application for insurance, testified that he could 
not have insured the bull on the 26th of June. Again, plaintiff failed to give defend- 
ant the notice provided for in the policy, after it. is admitted that he knew the bull 
was sick. 

[2] It is urged by appellant that all the material facts in the case were submitted 
on conflicting evidence, and that where the evidence is conflicting it is the duty 
of the court to submit the case to the jury. Ordinarily, of course, this is the rule, but, 
where it is clear, as it is in this case, that the evidence does not entitle the plaintiff 
to a verdict in any amount, then it is the duty of the court to direct a verdict for 
the defendant in the first instance, rather than to submit the case to the jury and 
then be obliged to set aside the verdict, in case it is for the plaintiff. 

This disposes of the whole case, and it is not necessary to consider the other 
questions presented by the record. 

The judgment and order appealed from are affirmed. 

Dillon, J., not sitting. 
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ETNA LIFE INS. CO. et al. v. DUNKEN 
(Argued and Submitted oe - Decided Dec. 15, 1924.) 
oO. 
45 Supreme Court Reporter 129 
3. INSURANCE—CONVERTED POLICY HELD NOT CONTRACT. OF 

STATE IN WHICH INSURED WAS LIVING AT TIME OF CONVER- 

SION, BUT OF STATE IN WHICH ORIGINAL POLICY WAS ISSUED; 

POLICY NOT SUBJECT TO TEXAS STATUTE PENALIZING DELAY 

IN PAYMENT. 

Where policy issued in Tennessee provided for conversion into another form of 
policy bearing same date and issued at same age, on payment of difference between 
premiums paid and those required under converted policy, without re-examination, 
converted policy, issued to insured after his removal to Texas, did not become a 
Texas policy, subject to Rev. St. Tex. 1911, arts. 4746, 4950, 4972, providing for pay- 
ment of 12 per cent. damages and reasonable attorney’s fees on insurer’s failure to 
pay amount of policy within certain time after demand. 

For other cases, see Insurance, Dec. Dig. § 125[1], 602.) 

In Error to the Court of Civil Appeals of the Third Supreme Judicial District 
of the State of Texas. 

Action by Mrs. Pearl Stone Dunken, administratrix of the estate of W. J. Dun- 
ken, deceased, against the Aitna Life Insurance Company and another. Judgment for 
plaintiff was affirmed by the Court of Civil Appeals of Texas (248 S. W. 165), and 
the defendants bring error. Reversed and remanded. 

Mr. W. J. Moroney, of Dallas, Tex., for plaintiffs in error. 

Messrs. C. A. Boynton, W. E. Spell, and J. A. Stanford, all of Waco, Tex., for 
defendant in error. 

Mr. Justice Sutherland delivered the opinion of the Court. 

This is an action brought by the defendant in error upon a policy of insurance 
issued by the insurance company on the life of W. J. Dunken. The insurance com- 
pany is a Connecticut corporation. When it issued the policy it was doing business 
in Texas under the laws of that state, of which Dunken then was a citizen and 
inhabitant. 

The Texas statute provides: 

“Any contract of insurance payable to any citizen or inhabitant of this state by 
any insurance company or corporation doing business within this state shall be held 
to be a contract made and entered into under and by virtue of the laws of this state 
relating to insurance, and governed thereby, notwithstanding such policy or contract of 
insurance may provide that the contract was executed, and the premiums and policy 
(in case it becomes a demand) should be payable without this state, or at the home 
office of the company or corporation issuing the same.” Article 4950, Rev. Civ. Stats. 
1911. 

The statute further provides that where loss occurs failure to make payment within 
30 days after demand shall render the company liable to pay the holder of the policy 
in addition to the amount of loss twelve per cent. damages on the amount of such loss, 
together with reasonable attorney fees for the prosecution and collection thereof. 
Article 4746. 

These provisions, together with others, are declared to be conditions upon which 
foreign insurance companies shall be permitted to do business within the state and 
any such corporation engaged in issuing insurance policies within the state is deemed 
to have assented thereto as a condition precedent to the right to engage in such busi- 
ness. Article 4972. ; 

The policy in question was issued under the following circumstances: On December 
17, 1910, H. D. Alexander, manager for the insurance company in the state of Ten- 
nessee, took the application of Dunken, then a resident of Tennessee, for a seven- 
year term policy. The policy was duly issued in Connecticut and delivered in Ten- 
nessee to Dunken. By its terms, at the sole option of the insured, upon any anniver- 
sary of its date, without medical re-examination, it was convertible (among other 
forms of insurance, into a 20-payment life commercial policy, bearing the same date 
and issued at the same age, on payment of the difference between the premiums 
already paid and those required under the converted policy. On February 19, 1916, 
the seven-year policy still being in force, Dunken, in the meantime having moved to 
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Texas, exercised his option and applied to the company for a conversion “in accord- 
ance with the conditions” of that policy just stated. His application stipulated that the 
statements and answers in the original application for the seven-year term policy 
should be the basis of the new policy and form a part of the same. The application 
was mailed to the Tennessee manager and by him forwarded to the home office of the 
company in Connecticut. There the old policy was canceled, stamped “Surrendered ; 
new number, 152,755; $10,000,” and a 20-payment life commercial policy, bearing the 
new number and conforming to the express terms of the agreement in the original 
policy, was issued and forwarded to Alexander in Tennessee for delivery. Alexander 
sent the policy by mail to Dunken at Waco, Texas, together with a loan note and a 
form authorizing the company to deduct the 1916 premium from the proceeds of the 
loan to be signed by him and returned. Dunken received these documents in due 
course of mail and retained the policy, but did not answer Alexander’s letter, pay 
the premiums or execute the loan papers. Three months later he died. In the letter 
transmitting the policy Alexander fixed no time for the execution and return of the 
loan note and authority to deduct the 1916 premium; nor did he suggest that the 
delivery of the policy was in any way qualified. There was no further correspondence 
or notice of any kind from the company. It was agreed that the demand required 
by article 4746 of the Texas statute, heretofore cited, was made by defendant in error. 
Judgment. was rendered against the company for the amount of the policy less certain 
offsets, together with the statutory penalty of 12 per cent. and an attorney’s fee of 
$3,000, which judgment was duly affirmed by the Court of Civil Appeals. 248 S. W. 
165. The Supreme Court of the state having dismissed an application for a writ 
of error for want of jurisdiction, the writ of error here was issued to the inter- 
mediate court. Randall v. Commissioners, 261 U. S. 252, 43 S. Ct. 252, 67 L. Ed. 637. 

The judgment below is challenged upon these grounds: (1) The policy as shown by 
the undisputed evidence never became a completed or binding contract: (2) it was a 
Tennessee or Connecticut contract, and, since under the laws of those states no 
penalty or attorney’s fee was recoverable, the Texas statute, as construed and applied, 
violates the contract impairment clause, the full faith and credit clause, and the 
several clauses of section 1 of the Fourteenth Amendment of the federal Constitution ; 
and (3) assuming it to be a Texas contract, plaintiff having demanded and sued for 
substantially more than she recovered, the suit was rightfully defended and the 
statute as construed and applied to that situation violates the same provisions of the 
federal Constitution. 

{1] Defendant in error moves to dismiss the writ of error or affirm the judgment 
of the state court upon the ground that the asserted federal questions are so lacking 
in substance as to be frivolous. This motion must be denied. Other matters aside, 
the contention that the contract is controlled by the law of Tennessee or Connecticut 
—in which event the Texas statute in respect of penalty and attorney’s fee as con- 
strued and applied, is unconstitutional—clearly presents a substantial question under 
the full faith and credit clause of the Constitution. Royal Arcanum vy. Green, 237 
U. S. 531, 540, 541, 35 S. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 771. See, also, 
New York Life Ins. So. v. Head, 234 U. S. 149, 159, 160, 34 S. Ct. 879, 58 L. Ed. 
1259. And the cause is properly here on writ of error, under section 237 of the 
Judicial Code, as amended September 6, 1916, c. 448, 39 Stat. 726 (Comp. St. §1214). 
a ad So. Ry. v. Road Imp. Dist. No. 6, 256 U. S. 658, 41 S. Ct. 604, 65 L. 
“d. 1151. 

[2] First. Coming then to the merits, the first contention to be considered presents 
a pure question of fact, which was decided against plaintiffs in error by the jury in 
response to specially submitted issues. Upon these issues the jury found that the 
new policy was delivered by an agent of the insurance company as a completed con- 
tract with the intention that it should become effective and binding from the time of 
its receipt by Dunken, and that such delivery as a completed contract was acquiesced 
in by an executive officer of the company. This verdict met with the concurrence of 
the trial court, and after a full review of the evidence, of the appellate court. The 
rule is settled that the decision of a state court upon a question of fact ordinarily 
cannot be made the subject of inquiry here. See for example, Missouri, K. & T. R. 
Co. v. Haber, 169 U. S. 613, 639, 18 S. Ct. 488, 42 L. Ed. 878; Smiley v. Kansas, 
196 U. S. 447, 453, 454, 25 S. Ct. 289, 49 L. Ed. 546. To this general rule there are two 
equally well settled exceptions: 


“(1) Where a federal right has been denied as the result of a finding shown by 
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the record to be without evidence to support it, and (2) where a conclusion of law 
as to a federal right and findings of fact are so intermingled as to make it meee 
in order to pass upon the federal question, to analyze the facts.” Nor. Pac. Ry. 
North Dakota, 236 U. S. 585, 593, 35 S. Ct. 429, 432 (59 L. Ed. 735, L. R. A. 1917F, 
1148, Ann. Cas. 1916A, 1), ‘and ‘cases cited. 

See, also, Truax v. Corrigan, 257 U. S. 312, 324, 325, 42 S. Ct. 124, 66 L. Ed. 
254, 27 A. L. R. 375. 

This case comes within the general rule and not within either of the exceptions. 
The fact decided is that the policy sued upon was delivered as a completed and bind- 
ing contract. The federal question presented arises from the ruling of the court that 
the Texas and not the Tennessee statute controls this contract. The asserted federal 
right was not denied as a result of the finding of fact; nor are the conclusion in 

- respect of the federal right and the finding interdependent or so intermingled as to 
cause it to be necessary to consider the latter in order to pass upon the former. That 
the contract was effective is a fact equally consistent with the determination of the 
federal question either way. 

Second. The argument that the policy was not a Texas contract proceeds upon two 
grounds: (a) That the converted policy became effective, if it ever did, when it was 
mailed by the company’s agent in Tennessee; (b) that the original policy was clearly 
a Tennessee or Connecticut contract, and the converted policy, being executed under 
the optional privilege granted by the original contract and in exact compliance with its 
terms, is a subsidiary and not an independent agreement, and the rights and obli- 
gations of the parties are controlled by the law of the original contract. 

[3] We proceed at once to the consideration of the second ground, since if that is 
well founded it will be unnecessary to consider the first. Whether a subsequent 
contract made in pursuance of the provisions of an earlier one is to be regarded as 
separate, detached and independent, or as a continuation and in effect the same, is a 
matter not always free from difficulty. The question as applied to substituted policies 
of insurance has not heretofore arisen in this court and apparently has seldom 
arisen in the state courts. In Dannhauser v. Wallenstein, 169 N. Y. 199, 208, 62 
N. E. 160, 162, where a 10-payment life policy provided that after the payment of 
two or more equal premiums, notwithstanding default in payment of subsequent 
premiums, the company would grant a paid-up policy for a proportionate part of the 
original amount of the policy, it was held that such paid-up policy when issued was 
not an independent contract. The court said: 

“It was simply a continuation of the original contract under the option which gave 
the holder thereof the right, after two or more annual premiums had been paid, to 
cease paying the annual premiums and take a paid-up policy in exchange for the first 
one. It was a change in the mere form of the contract expressly provided for by 
its own terms. It is true that the first policy, the original evidence of the contract be- 
tween the insured and the company, was surrendered to the company and canceled 
when the paid-up policy was issued, but this was simply a part of, and in compliance 
with, the terms of the original contract. The contract was continued as it provided 
that it might be, in the form of a paid-up policy, such as was accepted by the de- 
fendant. It was not a modification, but the fulfillment of the original contract.” 

The facts were held to justify an opposite conclusion in Gans v. Aetna Life Ins. 
Co., 214 N. Y. 326, 108 N. E. 443, L. R. A. 1915F, 703. There the original policy 
contained a provision to the effect that if the insured should commit suicide within 
one year from the date thereof the policy should be void. It allowed, among other 
options, an exchange for another policy bearing the same date upon payment of a sum 
equal to the difference between the promiums actually paid and those which would 
have been earned by the substituted policy. The substituted policy, however, bore the 
date of its issue and by its terms the suicide provision ran for “one year from the date 
hereof.” It was contended that, since the assured might have exercised his option 
so as to have made the date of the original policy the date of the substituted policy, 
the option actually exercised should be construed to that effect. But the court 
replied that, the parties having agreed that the date of the new policy should be that 
of its issue and so made it, and the premium payable being adapted to the kind of 
policy selected and to the then insuring age of the assured, it must be held to be an 
independent contract to be construed without reference to the options not exercised. 

Under different circumstances the same question came before the Supreme Court 

of Tennessee, in Silliman v. International Life Ins. Co., 131 Tenn. 303, 174 S. W. 
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1131, L. R. A. 1915F, 707. There a five-year term policy provided that the insured 
might at any premium date exchange it for any form of policy then in use at the 
premium fixed by his age at the time of the exchange or at the age in the original 
policy by paying the difference in premiums, etc. The policy contained a provision 
to the effect that in case of suicide within one year from its date the company should 
be liable only for the amount of the premiums paid. Four years later the insured 
demanded another form of policy and the exchange was made on the old application 
and medical examination, the terms of the second policy being in strict accord 
with the obligations of the first policy. The new policy limited the right of recovery 
in case of suicide “within one year from the date on which this insurance begins.” 
Six months after the change of policies, insured committed suicide. The Tennessee 
court held that the two policies were in effect one and the same contract, and that 
the insurance began within the meaning of the suicide clause in the second policy at 
the time the first policy was issued, since the dominant purpose of the parties was 
to carry out the provisions of the contract contained in that policy. That time 
having run before the exchange, the clause was rejected as surplusage. The Gans 
Case was distinguished upon several grounds, and especially upon the ground that there 
was nothing to show that the second Tennessee policy was an independent, complete 
and isolated contract, unconnected with the first policy; but on the contrary that it 
was expressly shown that they were connected, “and that the second was issued be- 
cause of and in compliance with the requirements of the first.’ See, also, McDonnell 
v. Alabama Gold Life Ins. Co., 85 Ala. 401, 412-415, 5 So. 120; People v. Globe 
Mutual Life Ins. Co., 15 Abb. N. C. (N. Y.) 75; Barry v. Brune et al., 71 N. Y. 
261, 268. 

While this court has not passed upon the precise question here presented, it had 
before it an analogous question in New York Life Ins. Co. v. Dodge, 246 U. S. 
357, 38 S. Ct. 337, 62 L. Ed. 772, Ann. Cas, 1918E, 593, and Mutual Life Ins. Co. 
v. Liebing, 259 U. S. 209, 42 S. Ct. 467, 66 L. Ed. 900. The Dodge Case dealt with 
an insurance policy issued in Missouri to a resident and citizen of Missouri license. 
The policy provided that “cash loans can be obtained by the insured on the sole se- 
curity of this policy on demand at any time after this policy has been in force two 
full years,” etc. It was provided that application for any loan should be in writing 
and that the loan would be subject to the terms of the company’s loan agreement. 
Under this provision the insured procured a loan at the home office of the company 
in New York City, hypothecating the policy there as security. The loan agreement 
declared that it was made and to be performed in New York and under and pursuant 
to the laws of that state. Upon failure of the insured to pay a premium the entire 
reserve of the policy was applied to satisfy the loan and thereupon all obligation 
ceased under the provisions of New York law. The insured having died, suit was 
brought by the beneficiary upon the policy in reliance upon the Missouri nonforfeiture 
statute (Rev. Stats. 1899, §7897), by the terms of which, unlike the New York 
statute, the insurance. would have continued in force. This court held that while the 
policy was clearly a Missouri contract the loan agreement was an independent 
contract made in New York and subject to New York law, in the course of the 
opinion it is said (page 373 [38 S. Ct. 339]): 

“It should be noted that the clause in the policy providing ‘cash loans can be 
obtained by the insured on the sole security of this policy on demand, etc.,’ certainly 
imposed no obligation upon the company to make such a loan if the Missouri statute 
applied and inhibited valid hypothecation of the reserve as security therefor as de- 
fendant in error maintains. She cannot, therefore, claim anything upon the theory 
that the loan contract actually consumated was one which the company had legally 
obligated itself to make upon demand.” 


The decision proceeds upon the theory that the provision in respect of loans did 
not constitute an absolute promise to make a loan upon simple demand at all events and 
that the loan contract was an independent, subsequent agreement made in another state. 
In the Liebing Case, subsequently decided, the policy executed in Missouri provided 
that “the company will * * * loan amounts within the limits of the cash sur- 
render value,” etc., and this court, pointing out that the language of the policy in the 
4s Case was “cash loans can be obtained, etc,” said (pages 213, 214 [42 S. Ct. 


“The policy now sued upon contained a positive promise to make the loan if 
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asked, whereas in the one last mentioned [the Dodge Case] it might be held that 
some Siscretion was reserved to the company.’ 

4, 5] In the light of these decisions, then, we inquire whether the second policy 
issued to Dunken is to be controlled by Tennessee or Texas law. The contract con- 
tained in the original policy was a Tennessee contract. The law of Tennessee entered 
into it and became a part of it. The Texas statute was incapable of being consti- 
tutionally applied to it since the effect of such application would be to regulate busi- 
ness outside the state of Texas and control contracts made by citizens of other states 
in disregard of their laws under roe penalties and attorney’s fees are not re- 
coverable. New York Life Ins. Co. v. Head, 234 U. S. 149, 34 S. Ct. 879, 58 L. 
Ed. 1259; Overby v. Gordon, 177 U. Ss. 214, 222, 20 S. Ct. 603, 44 L. Ed. 741. The 
second policy here was issued in pursuance of, and was dependent for its existence and 
its terms upon, the express provisions of the contract contained in the first one. By 
those provisions, upon the simple application of the insured, the new policy must 
issue. Nothing was left to future agreement. The terms of the new policy were 
fixed when the original policy was made. In effect, it is as though the first policy 
had provided that upon demand of the insured and payment of the stipulated in- 
crease in premiums that policy should, automatically, become a 20-payment life com- 
mercial policy. It was issued not as the result of any new negotiation or agreement 
but in discharge of pre-existing obligations. It merely fulfilled promises then out- 
standing ; and did not arise from new or additional promises. The result in legal 
contemplation was not a novation but the consummation of an alternative specifically 
accorded by, and enforceable in virtue of, the original contract. If the insurance com- 
pany had refused to issue the second policy upon demand, the insured could have 
compelled it by a suit in equity for specific performance. See Tayloe v. Merchants’ 
Fire Ins. So., 9 How. 390, 405, 13 L. Ed. 187. 

From these premises it necessarily results that the second policy follows the 
status of the first for which it was exchanged, and is not subject to the Texas statute 
relating to penalties and attorney’s fees but is controlled by Tennessee law. The 
judgment below, therefore, in so far as it gives effect to the Texas statute by im- 
posing a penalty of twelve per cent. and allowing attorney’s fees, is erroneous, in 
that the Texas statute cannot constitutionally be applied to a Tennessee contract. 

Third. This conclusion renders it unnecessary to consider the third contention 
ones as ground for reversal. 

he judgment below must be reversed, and the cause remanded for further 
proceedings not inconsistent with this opinion, 

Reversed. 


McDONALD ert AL., y. MCDONALD 
(Supreme Court of Alabama. Oct. 30, 1924. Rehearing Denied Nov. 20, 1924) 
102 Southern Reporter 38 

4. INSURANCE—BY INTERPLEADING, INSURANCE COMPANY 
WAIVED, AS TO ITS INTERESTS, REQUIREMENTS OF POLICY 
AS TO CHANGE OF BENEFICIARY. 

Where insurance company, who had not changed beneficiaries at request of in- 
sured because policy was not presented, paid fund into court for adjudication between 
beneficiary named and those sought to be named by insured, company, as to its in- 
terests, waived requirements of policy as to change of beneficiary. 

(For other cases, see Insurance, Dec. Dig § 587.) 

5. INSURANCE—INSURANCE COMPANY’S WAIVER OF REQUIRE- 
MENTS FOR CHANGE OF BENEFICIARY COULD NOT IMPAIR 
“VESTED” RIGHT OF TRUE BENEFICIARY. 

Waiver by insurance company of policy’s requirements for change of beneficiary 
could not impair any right of true beneficiary which vested upon death of assured, 

“vested” meaning, in this connection, right according to law to proceeds of policy 

which could not be destroyed, impaired, or divested by any authority whatever. 

(For other cases, see Insurance, Dec. Dig. .) 

6. INSURANCE—INTEREST IN POLICY VESTS IN NAMED BENEFICI- 
ARY AT DEATH OF INSURED, UNLESS BENEFICIARY CHANGED 
IN LEGAL EFFECT. 


Interest of named beneficiary of policy becomes vested at death of insured, if 
beneficiary has not been changed in fact or legal effect. 
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For other cases, see Insurance, Dec. Dig. § 586.) Fei : 
zx INSURANCE INSURED ENTITLED TO CHANGE OF BENEFICIARY 
AT TIME OF, OR WITHIN REASONABLE TIME AFTER, WRITTEN 

REQUEST. ee Z 

Where insured in writing requested company to change beneficiary of policy, 
immediately, or at least after reasonable time, with no reason forthcoming why 
change should not be made, insured was entitled to change, and substituted bene- 
ficiaries were entitled to proceeds though change was not made. 

(For other cases, see Insurance, Dec. Dig. § 587.) a ae 
8. INSURANCE—SUFFICIENT TO ALLEGE AS EXCUSE FOR INSURED’S 

FAILURE TO PRODUCE POLICY FOR INDORSEMENT OF CHANGE 

Of BENEFICIARY THEREON THAT NAMED BENEFICIARY HAD 

POSSESSION. : 

In controversy over proceeds of policy between named beneficiary and children 
of insured whom he sought to have substituted as beneficiaries, it was sufficient for 
latter to allege, as excuse for insured’s failure to produce policy for indorsement of 
change thereon, that named beneficiary had possession of it, insured being prima facie 
entitled to such possession. 

(See other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Circuit Court, Jefferson County; John Denson, Judge. Tehes 

Suit on policy of life insurance by Emma C, McDonald against the Fidelity 
Mutual Life Insurance Company, with interpleader by defendant, and Kenneth M. 
McDonald and Aleta McDonald Berry interpose as claimants. From a judgment 
for plaintiff, claimants appeal. Reversed and remanded. 

Black, Harris & Foster, of Birmingham, for appellants. 

Harsh, Harsh & Harsh and Frank S. White & Sons, all of Birmingham, for 

appellee. 
a Sayre, J. Appellee brought her action at law against the Fidelity Mutual Life 
Insurance Company on a policy of life insurance. The insured was _plaintiff’s 
(appellee’s) husband at the time of his death; but she was his second wife, and the 
policy had been purchased during the life of the: first wife who was then named 
therein as beneficiary. It provided as follows: 

“The insured, upon presentation of this policy for proper indorsement, may, 
with the written approval of the president or vice-president, and while this policy is 
in force, change the beneficiary hereof. Such change shall take effect upon the in- 
dorsement of the same on the policy by the company.” 

In pursuance of this provision, after the death of the first wife and after the 
marriage of plaintiff and the insured, the policy was changed and plaintiff was 
named therein as sole beneficiary, and.so the policy read at the death of insured. 
Meantime insured and appellee, his second wife, became estranged, separated, and at 
the time of his death his bill for divorce and her claim for alimony were pending. 
In the meantime, also, insured notified the company of his desire and intention to 
have the names of his son and daughter by his first wife substituted in the policy 
as beneficiaries and by his attorneys requested—such is the effect of his communica- 
tion to the company—that the change be made, but was unable to present the policy 
for the company’s indorsement to that effect, because it was in the possession of the 
plaintiff in this cause, and it was therefore impossible for him to present the policy 
to the company. To this, so far as appears by the record, the company made no 
response; and so the policy remained without further change until the death of in- 
sured some months afterward. Before issue joined in plaintiff’s suit, defendant in- 
surance company filed an interpleader suggesting that Kenneth M. McDonald and 
Aleta McDonald Berry, son and daughter of insured, individually and as administrator 
and administratrix of his estate, claimed the money due on the policy, and paid the 
amount thereof into court with a prayer that said claimants be given notice, and that 
it» be discharged of all further liability in the premises. Claimants interposed their 
claim in two aspects, to wit: They claimed the fund in court as beneficiaries under 
the policy; they claimed it “as executors of the will of Thomas C. McDonald, de- 
ceased,” alleging themselves to have been so appointed by the probate court of Jef- 
ferson county. Plaintiff demurred to each claim, alleging various and sundry ob- 
jections thereto, after which claimants moved the court to make an order trans- 
ferring the cause to the equity side of the court for further consideration. Plaintiff’s 
demurrer was sustained, the motion to transfer the cause was overruled, and, 
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claimants having nothing further to say, judgment was rendered for plaintiff. Claim- 
ants, individually and as executors, have appealed. 


The facts have been stated as they appear in the pleadings. If it appeared from 
the pleadings that a case proper for interpleader was not presented—which is to say 
that the interpleader conferred no jurisdiction on the court—or that clearly plaintiff 
was entitled to the fund, there was, after claimants declined to plead further, no 
course open to the court but to render judgment for the plaintiff. 


[1, 2] In limine appellee (plaintiff) insists that the pleadings made no proper case 
for interpleader because the statute does not authorize the substitution of more than 
one claimant, and it is suggested that the language of the statute (section 6050 of 
the Code of 1907), only authorizes a defendant to make affidavit “that a person 
* * * claims the money in controversy” and provides means of bringing in “such 
person.” To this objection the first section of the Code provides a sufficient answer: 
“The singular includes the plural.” But it is urged that, if as many as two intervening 
claimants are authorized under the statute, there may as well be a dozen, and it is 
said, obviously, endless confusion would follow in a trial by jury where a plurality 
of claims are presented, and so that the right of trial by jury would be seriously 
impaired. In the first place this proceeding is an innovation upon the common law, 
and, no provision for trial by jury being expressed, it may safely be denied that the 
right exists. 15 R. C. L. 237, § 19; Clark v. Mosher, 107 N. Y. 118, 14 N. E. 96, 1 Am. 
St. Rep, 798, note 801. But aside from this, appellee’s suggestion, in the form given 
it, is arbitrary and devoid of merit. There is no like suggestion in the authorities on 
the subject. The statute provides a short method of:accomplishing the purposes of 
a bill of interpleader in equity, and applies when the facts would authorize relief 
in equity. Stewart v. Sample, 168 Ala. 274, 53 So. 182, and cases there cited. One 
essential condition of a bill of interpleader is that all adverse titles or claims must 
be dependent or derived from a common source. Id. There must be privity of some 
sort between all the parties, and the claims should be of the same nature and character. 
15 R. C. L. 224. “In cases of adverse independent titles or demands, not derived 
from a common source, but each asserted as wholly paramount to the other, the party 
holding the fund or other thing in dispute must defend himself as well as he can 
against each separate demand, and a court of equity will not grant him relief on a bill 
of interpleader.” 15 R. C. L. 224. So this court held in the early case of Gibson v. 
Goldthwaite, 7 Ala. 281, 42 Am. Dec. 592. It is said in the more recent authorities 
to be “questionable, however, whether the doctrine of privity, commonly recognized 
in respect of bills of interpleader, applies to the statutory interpleader.” North- 
western Ins. Co. v. Kidder, 162 Ind. 382, 70 N. E. 489, 66 L. R. A. 89, 1 Ann. Cas. 
note p. 513; 15 R C. L. 236. However that may be, this requirement is not offended 
against in the present case. There are two claimants, and they claim alternatively— 
such is the effect of the two claims filed—as individuals and as executors of the 
insured; but each claim in the same right as the other; they claim in a common right 
under the policy issued by defendant on the life of T. C. McDonald. 


[3] Nor do the pleadings show that the claims of the substituted defendants arose 
out of any wrong of the original defendant, in which event interpleader would not be 
allowed. The pleadings disclose that the controversy has arisen out of the fact 
that the insured was unable to procure the substitution of the names of his children, 
the claimants, by reason of the fact that the plaintiff had possession of the policy, 
whereas, for aught appearing, insured was entitled to such possession. This was no 
fault of original defendant which then had a right under its contract, reasonably con- 
strued, to insist upon the production of the policy, or, according to the authorities 
to which we shall refer, a showing that such production was without the power of 
insured, as a condition to a formal change of beneficiary—this to save itself per- 
chance from the annoyance of such complications as have arisen in this case. 


The trial court appears to have proceeded upon the theory that, since the policy 
at the death of insured in terms and on its face was payable to appellee, the definitely 
expressed will of insured that the appellants be substituted as beneficiaries—of which 
the insurance company had formal notice, though the policy was not produced—availed 
nothing, and the contract of insurance remained in legal effect unchanged. In this 
we think the court erred. 


[4] In the first place, had the contract been changed for the benefit of appellants 
in such sort that a court of equity would recognize and enforce their rights? It 
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may be conceded that the insurance company had a right to stand upon the letter of 
its contract so far as the provisions thereof affected its interests until a change was 
made according to the anene stipulated in the policy or until proof was forthcoming 
that it was without the power of the insured to comply in some respects with its 
stipulations. The provisions of the policy requiring presentation of the policy, the 
consent of the company to a change of beneficiary, and that such change should take 
effect u»non the indorsement of the same on the policy by the company, might, as 
matter of course, to the extent they effected its interests, be waived, and were waived 
when the defendant company brought the fund into court for an adjudication between 
the plaintiff and appellants as to the merits of their respective claims. These prop- 
ositions are fully sustained by the authorities cited in appellants’ brief. Knights of 
Maccabees v. Sackett, 34 Mont. 357, 86 P. 423, 115 Am. St. Rep. 532;; John Hancock 
Mutual Life Ins. Co. v. Bedford, 36 R. I. 116, 89 A. 154; O’Donnell v. Metropolitan 
Life Ins. Co., 11 Del. Ch. 4, 95 A. 289; Modern Brotherhood v. Mathovich, 56 Ind. 
App. 8, 104 N. E. 795; John Handcock Mutual Life Ins. Co. v. White, 20 R. I. 457, 
40 A. 5. Others might be added. Thus on page 3772 of 4 Cooley’s Briefs on Insur- 
ance it is said that: 

“The rule requiring the surrender of the old certificate, and indeed most of the 
rules of procedure in effecting a change of beneficiaries, are intended only for the 
benefit of the association, and may therefore be waived by it,’ and numerous cases 
are there cited. 

The cases referred to for the most part arose out of policies in mutual benefit 
societies; but where, as here, the insured in an old-line company has in the terms 
of his contract the express right to make a change, no reason occurs to us why the rule 
should be different. Mutual Life v. Lowther, 22 Colo. App. 622, 126 P. 883. 


[5, 6] But, of course, such waiver could not impair any right of the true bene- 
ficiary which became vested upon the death of the insured. Vested, in this con- 
nection, must mean that appellee had a right to the proceeds of the policy according 
to the law of the land, a right which could not be destroyed, impaired, or divested by 
any authority whatever. According to Judge Thomas M. Cooley: 


“A right cannot be considered a vested right unless it is something more than 
such a mere expectancy as may be based upon an anticipated continuance of the pres- 
ent general laws; it must have become a title, legal or equitable, to the present or 
future enjoyment of property.” 40 Cyc. 199. 

As we have said in effect, the interest of the named beneficiary in a policy of in- 
surance providing for a change of beneficiary at the will of the insured is a mere 
expectancy. The named beneficiary in such a policy has no vested interest during the 
life of .he insured —4 Cooley’s Briefs, p. 3755. But the right of the named beneficiary, 
no change having been made in fact or legal effect, becomes fixed, vested, at the 
death of the insured, and it is freely conceded that such right cannot be affected by 
any subsequent acts of the insurance company. Payment of the fund into court for 
the benefit of the party who may be declared to be entitled to it in no way improves 
or predjudices the legal position of either the original or substituted beneficiary as 
that position was at the death of the insured. L. R. A. 1915A, 580. 


[7,8] But the question recurs: What was the true content of the contract at the 
death of the insured, if that content may be evidenced by the intent of the insured, 
as that intent, under the facts in evidence, must be presumed to have affected the con- 
currence of the company? Appellee’s contention comes to this: That the face of the 
policy at that time must be taken as conclusive. On the one hand, insured had the 
right to change the beneficiary—an absolute right according to some authorities, of 
which we may cite Lahey v. Lahey, 174 N. Y. 146, 66 N. E. 670, 61 L. R. A. 791, 
95 Am. St. Rep. 554, but we think it should be conceded at least that equities may 
arise in favor of the named beneficiary which would deny such right, as, for ex- 
ample, the insured may, for valuable consideration, estop himself from changing his 
designation of the beneficiary. 4 Cooley’s Briefs, p. 3764. But it is at least safe to 
say that the company could not capriciously reject insured’s nominee for substitu- 
tion. On the other hand, the rights of the named beneficiary could not be affected 
by anything done after the death of the insured—as between appellee and appellants 
in this case their rights could not not be affected by the payment of the money into 
court. But the policy was not the contract, it was merely evidence of the contract 
between the parties, which, by mutual consent, might afterwards be changed without 
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changing the paper, and as to which the parties were bound by the implications of their 
acts. The insured made an effort to have his contract changed in favor of appellants, 
which the company, for its part, now says may be accepted by the court as made in 
perfect compliance with the requirements of the policy. The insured gave the com- 
pany notice in writing that he desired to have the name of the beneficiary changed, 
and requested that such ehange be made. Thereupon, if not immediately and abso- 
lutely, after the lapse of a reasonable time, with no reason forthcoming why insured’s 
nominee should not be substituted in the policy, insured was entitled to such sub- 
stitution, and a court of equity, if the insured desired to have the policy changed for 
future security, would have made a decree accordingly. But the change in the in- 
strument, though suggested by prudence, was not necessary to the rights which in- 
sured desired to secure for his nominees, appellants. Appellee contends that it was 
necessary to produce the policy as a condition to substitution, and that appellants have 
failed to show any sufficient excttse why it was not produced; that the allegation that 
it was in possession of appellee, and therefore it was not possible for him to present 
it to the company, was the statement of a mere conclusion, and, objection being taken 
to it on that ground, should be held for naught. That appellee had possession is 
sufficiently alleged and is not denied. In these circumstances there are authorities 
which hold on what seems to be good reason that it may be fairly inferred that ap- 
pellee would not have surrendered the policy on demand of the insured. Supreme 
Tent v. Altmann, 134 Mo. App. 363, 114 S. W. 1107; O’Donnell v. Metropolitan 
Life Ins. Co., 11 Del. Ch. 4, 95 A. 289. The facts of this case—the facts alleged and 
not denied, and therefore accepted as facts—afford strong grounds from which to draw 
such inference. Appellee’s additional suggestion that, in absence of a denial of any 
such facts in appellants’ claim, the presumption must be indulged that appellee’s 
possession was rightful, that, for example, it may have been assigned to her for 
value as part of a marriage settlement (assuming that insured was asking for a sub- 
stitution in the nature of specific performance or reformation to meet new condi- 
tions), this suggestion is in our judgment correctly disposed of upon the considera- 
tion that prima facie the insured was entitled to the possession of the document 
evidencing his contract with the company, and the burden was on appellee to allege 
and prove facts establishing a conclusion to the contrary. 

There are numerous cases, based on quite similar facts, which go to sustain our 
conclusion that insured was entitled to have the name of the beneficiary changed in 
the policy, and that now a court of equity would decree that appellants are entitled 
to the proceeds. Isbrigg v. Schooley, 125 Ind. 95, 25 N. E. 151; Nulty v. Nulty, 74 
Ga. 669; Wilcox v. Equitable Co., 173 N. Y. 50, 65 N. E. 857, 93 Am. St. Rep. 579; 
Lahey v. Lahey; O’Donnell v. Metropolitan Life Ins. Co.; and Supreme Tent v. 
Altmann, supra. Other cases to the same general effect are cited on the brief for 
appellants, and numerous cases are cited by the court in Modern Brotherhood v. 
Matkovich, supra. 

There as some cases to the contrary, but the burden of the argument for appellee 
is rested upon the decision in Freund v. Freund, 218 Ill. 189, 75 N. E. 925, 109 Am. 
St. Rep. 283. The judgment in that case seems to have been governed in large part by 
a statute of the state of New York, as some of the cases have pointed out. But, 
however that may be, by the weight of authority and what appears to us to be the 
better reason, we are led to the conclusion stated above. 

The briefs present the further inquiry whether the court of law, on a statutory 
interpleader, will take into judgment the considerations which would lead a court of 
equity to award the fund in question to appellants. Appellee’s position is in substance 
that the principles of equity pleading and practice are due to be observed until the pro- 
ceeding has conferred jurisdiction upon the law court; that is, until it be ascertained 
“(1) that two or more persons have a claim against the plaintiff; (2) that they claim 
the same thing; (3) that the plaintiff has no beneficial interest in the thing claimed; 
and (4) that he cannot determine without hazard to himself to which of the defend- 
ants the thing of right belongs” (15 R. C. L. 229, §12), after which the substantive 
rights of the parties remaining before the court are to be determined according to 
the strict rules of law, no regard being had for the principles of equity, that the law 
court will not recognize nor enforce equitable rights—this, as we understand the 
argument, because such was the plan of procedure and theory of decision on inter- 
pleader at the common law and because, as we suppose the argument contemplates, 
equity jurisdiction is not by the terms of the statute conferred upon the law court. 
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The remedy at the common law was not allowed in any personal action except 
detinue, and then only when it was founded either in privity of contract or upon a 
finding. Story Eq. Jur. (14th Ed.) § 114. “In at least one jurisdiction the statute”— 
meaning the modern statute of interpleader at law—‘“is held to be broad enough to 
determine equitable rights and interests.” 15 R. C. L. 235, § 18, citing Brierly v. 
Equitable Aid Union, 170 Mass. 218, 48 N. E. 1090. 64 Am. St. Rep. 297. And fur- 
ther in the same text, page 237, § 19: 

“A substitution affected under the statute changes an action, legal in its nature, 
— an equitable suit, and the principles which govern the remedy in equity then 
apply.” 

There are decisions to the contrary. As appliéd to cases like this they do not ap- 
peal to us; but, whatever may be thought of the broad statement of the text last 
quoted, our judgment is that in cases like that presented by this record, ownership of 
the money may be determined on equitable principles. 

[9] It will be observed that under the statute (section 6050 of the Code of 1907), 
such rights only may be litigated as arise out of contracts for the payment of money. 
After the order for an interpleader is made, the money in controversy deposited in 
court, and the original defendant discharged, two parties (two at least) are before the 
court, neither of whom has any semblance of a right of action at law against the 
other. In Clark v. Mosher, supra, a like case, in which, as Judge Stone observed in 
Nelson v. Goree, 34 Ala, 565, the court was proceeding under a statute, of which ours 
is almost a literal copy, it was said: “No right of trial by jury ever existed in such 
a case”—this, it may be supposed, because the court was proceeding according to 
equity. Without attaching too much importance to the last-quoted authority, in our 
opinion the court in such case should dispose of the money in its keeping on equitable 
principles, not necessarily principles peculiar to the administration of equity, but 
such principles as are customarily recognized and enforced in both courts of law 
and equity in respect to the ownership of money or the right to money. In the case 
presented there appears no occasion for resort to those processes and remedies which 
are peculiar to the court of chancery, and it may well be conceded that the law court 
would not be authorized to employ them. Insured, for the future safety of his 
contract, might well have resorted to that court, but now that the present right to the 
money in the keeping of the court is to be determined once for all, a resort to some 
such peculiar equitable process, even if allowed, would be a wholly useless performance. 
We can see no sufficient reason why the court should not render its judgment ac- 
cording to equity; that is, by assuming that to have been done which on the facts be- 
fore us ought to have been done during the lifetime of the insured, or by giving effect 
to those more general principles. of equity, which obtain in both courts alike. Thus 
general assumpsit is an equitable action and lies to recover any money which ex 
aequo et bono belongs to the plaintiff. Batson v. Alexander City Bank, 179 Ala. 
499. 60 So. 313. The court holds the money in trust for the true owner as did the 
insurance company. “But where the execution of the trust creates a mere monied 
demand upon the trustee for a sum certain, or which may be reduced to a certainty 
by a reference to something else there is no principle of law which would render 
necessary a resort to equity.” Hitchock v. Lukens, 8 Port. 339. On another phase 
of.the controversy presented we may repeat what was said in Allen v. Mendelsohn, 
207 Ala. 527, 93 So. 416, 31 A. L. R. 1063: 

“No agreement is necessary; assumpsit will lie wherever the circumstances are 
such that the law, ex debito justitiz, will imply a promise. Nor is any privity in 
fact between the parties necessary. Where one man has money which ex equo et 
bono belongs to another, if there be no contract modifying the general liability, the 
person entitled to the money may recover it in an action for money had and received, 
and this although he knows nothing of the party who has the right; the law itself 
creates the privity and the promise.” 

* If the original defendant ware in court opposing appellants’ claim, there might 
be some technical difficulty; but as between appellee and substituted defendants there 
are no technical difficulties. The simple question is to whom in good conscience should 
the money be awarded. And so in garnishment, a statutory proceeding, but adminis- 
tered upon equitable principles. Allen v. Woodruff, 2 Ala. App. 419, 56 So. 247. 

[10] Otherwise, it would have been the duty of the court on appellants’ motion to 
transfer the cause to the equity side. Appellee while conceding this (subject, of 
course, to her contention that appellants showed no equitable right), now insists that 
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the statute providing for the transfer of causes from one jurisdiction to the other 
allows no appeal in case the application for a change is denied, and therefore that 
such denial could not be be considered for error on this appeal, if it were necessary 
to go that far with the case. This court considered the propriety of an order denying 
transfer in Briggs v. Prowell, 207 Ala. 629, 93 So. 590, thus by necessary implication 
at least denying appellee’s contention at this point. We apprehend the rationale of the 
statute (Gen. Acts 1915,’ p. 830) to be that the judgment or decree denying a motion 
to transfer an interlocutory judgment or decree may be assigned for error on appeal 
from a final judgment of the court, in which the order is made under the provisions 
of the General Statute of Appeals, section 2837 of the Code of 1907. But the pro- 
vision authorizing specifically an assignment of error on the judgment or decree 
transferring the cause was considered proper or perhaps necessary, because such 
judgment or decree is made on the other side of the court. Otherwise a resort to 
mandamus would be necessary. Nothing said in Crocker v. Goldstein, 209 Ala. 
172, 95 So. 873, conflicts with this view of the statute. 

The authorities are greatly confused, but on the whole this court is of the opinion 
that the facts shown by the record, as it now stands, authorized and required a 
judgment in favor of appellants. 

Reversed and remanded. 

ANDERSON, C. J., and GARDNER and MILLER, J.J., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. HANNON. (3 Div. 679.) 
(Supreme Court of Alabama. Oct. 23, 1924. Rehearing Denied Nov. 27, 1924) 
101 Southern Reporter 892. 

1, INSURANCE—COMPLAINT MUST ALLEGE POLICY PERIOD AND 
DATE OF INSURED’S DEATH. 

Code form of complaint in action on life policy requires that complaint state 
period covered by policy and date of insured’s death, to show whether death occurred 
during life of policy. 

(For other cases, see Insurance Dec. Dig. § 629. [1].) 

2. INSURANCE—COUNT IN COMPLAINT HELD NOT TO SHOW POL- 
ICY IN FORCE AT INSURED’S DEATH. 

In action on life policy, count merely alleging that while policy was in force in- 
sured lost his life, etc., held not to sufficiently aver facts to show that policy was in 
force at insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 629 [2].) 

5. INSURANCE—KILLING NOT ACCIDENTAL UNLESS _KILLER’S 
MIND SO DERANGED THAT HE WAS UNABLE TO DISTINGUISH 
RIGHT FROM WRONG ON PARTICULAR OCCASION. 

To render injury unintentional and accidental under accident policy by reason 
of insanity of person who inflicted injury, his mind must be so diseased and de- 
ranged as to render him incapable of distinguishing right from wrong in relation to 
the particular act. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

6. INSURANCE—REPLICATION ALLEGING DEATH ACCIDENTAL BE- 
CAUSE OF INSANITY OF PERSON COMMITTING HOMICIDE HELD 
DEMURABLE. 

In action on life policy defended on ground that death: by shooting was not acci- 
dental within policy, replication alleging that by reason of insanity person who shot 
insured did not do so intentionally held bad on demurrer. 

(For other cases, see Insurance, Dec. Dig. § 641 [1].) 

Appeal from Circuit, Montgomery County; Walter B. Jones, Judge. 

Action on policy of life insurance by Sallie Hannon against the National Life & 
Accident Insurance Company. From a judgment for plaintiff, defendant appeals. 
Transferred from Court of Appeals under section 6, p. 449, Acts 1911. Reversed 
and remanded. 

The complaint is as follows: ~ 

“(1) Plaintiff claims of the defendant $300, with interest, due on a_ policy 
whereby th2 defendant on, to wit, the 23d day of July, 1920, insured Calvin J. Hannon 
against loss of life resulting from bodily injury affected directly and independently 
of all other causes through external violence and accidental means; and plaintiff avers 
that while said policy was in full force and effect and on, to wit, the 22d day of April, 
1923, the said Calvi J. Hannon died and lost his life resulting from bodily injury 
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effected directly and independently of all other causes through external violence and 
accidental means, of which the defendant has had notice. 

“(2) Plaintiff claims of the defendant the further sum of $300, with interest 
thereon, due on a policy whereby the defendant on, to wit, the 23rd day of July, 1920, 
insured for a term of one month the life of Calvin 1% Hannon against bodily injury 
affected directly and independently of all other causes through external violence and 
accidental means for a term of one month. Plaintiff avers that said policy was re- 
newed from time to time by the defendant until, to wit, the 23d day of May, 192 923. 
Plaintiff further avers that said policy provides that in the event of the death of the 
said Calvin J. Hannon, the principal sum insured should be paid to the plaintiff. 
Plaintiff further avers that the said Calvin J. Hannon received bodily injury, effected 
directly and independently of all other causes through external violence and acci- 
dental means on, to wit, the 22d day of April, 1923, and while said policy was in 
force and effect, which resulted in his death on, to wit, the 22d day of April, 1923, 
and the defendant has had due notice.” 

Plaintiff’ s replications 2 and 4 are as follows: 

“(2) For further replication she says that at the time the said Hazzard, men- 
tioned in said pleas, shot the insured, the said Calvin J. Hannon, the said Hazzard 
was insane and by reason of said insanity did not intentionally shoot or kill the said 
Calvin J. Hannon.” 

“(4) For further replication to said pleas, the defendant says that at the time the 
said Hazzard, mentioned in said pleas, shot the insured, the said Calvin J. Hannon, 
and inflicted the injury that caused his death, the mind of the said Hazzard was so 
diseased and deranged, as to render the said Hazzard incapable of distinguishing right 
from wrong in relation to the particular act which he did, to wit, shooting the said 
Calvin J. Hannon, the insured.” 

On the trial plaintiff's witness Brassell testified that he saw Hazzard in prison 
the day of the shooting and saw him at different times on two days after the shooting 
and talked with him. Over objection of defendant, this witness described the actions 
of Hazzard, and, over further objection, stated that “I would say he was very much 
insane.” 

John S. Tilley, of Montgomery, for appellant. 

L. A. Sanderson and Thos. B. Hill, Jr., both of Montgomery, for appellee. 

Tuomas, J. The suit is upon a policy of life insurance. 

[1] There was demurer to the complaint. The code form for the complaint re- 
quires that the period covered by the policy and the date of the death be averred, in 
order that the pleading may show whether or not death occurred pending the life of 
the policy. Pence v. Mutual Ben. L. Ins. Co., 180 Ala. 584, 61 So. 817; Eminent 
Household Columbian Woodmen v. Gallant, 194 Ala. 681, 69 So. 884; Sov. Camp. 
W. O. W. v. Ward, 196 Ala. 327, 71 So. 404; Locomotive Eng., etc., Ass'n v. Hughes, 
201 Ala. 58, 77 So. 352. 

{2] In "Ex parte Comm. Life Ins. Co., 204 Ala. 561, 86 So. 522, and National 
Casualty Co. v. McCarn, 207 Ala. 322, 93 So. 31, the counts, held substantial com- 
pliance with Code form, contained averments that the insurance was for the term 
indicated and from year to year thereafter, “as the premiums were paid”; that at the 
time of the death of assured the premium on said policy had been paid or duly ten- 
dered, “and the said policy was in force and effect.” Travelers’ Ins. Co. v. Whitman, 
202 Ala. 388, 80 So. 470; Woodmen v. Alford, 206 Ala. 20, 89 So. 528. In the present 
case count 1 contained no sufficient averment of facts to show that the policy declared 
upon was in full force and effect at the time of the death of assured. That count 
was subject to the appropriate ground of demurrer directed thereto. 

[3, 4] Count 2 was sufficient against the ground of demurrer assigned. The aver- 
ments thereof were of facts and not mere conclusions of the pleader. Because of the 
sufficiency of the second count, the overruling of demurrer to count 1 was error 
without injury. The proof required under each count was the same. That is to 
say, the averments of facts contained in count 2 embraced the conclusions averred in 
count 1. There was no reversible error in rulings on demurrer to the complaint. 
Gulf States Steel Co. v. Carpenter, 205 Ala. 162, 87 So. 580. 

[5, 6] Replication 2 required a materially different degree of proof than did 
replication 4. The rule is that in order to render an injury unintentional and acci- 
dental under policies of accident insurance by reason of the insanity of the person 
who inflicted the injury, there must be such a diseased and deranged condition of the 
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mind as to render the person incapable of distinguishing right from wrong in relation 
to the particular act with which he is charged. 4 Cooley’s Briefs, Ins. p. 3211; 1 C. 
443; Travelers’ Ins. Co. v. Houston, 3 Willson, Civ. Cas. Ct. App. § 429. The test is 
the same as in criminal cases. Marceau v. Travelers’ Ins. Co., 101 Cal. 338, 35 P. 
856, 36 P. 813. This is stated in Anderson v. State, 209 Ala. "36, 95 So. 171; Par- 
sons v. State, 81 Ala. 577, 2 So. 854, 60 Am. Rep. 193. 

Appellee cites general authorities, including Marceau v. Travelers’ Ins, Co., 101 
Cal. 338, 35 P. 856, 36 P. 813, and two cases from this jurisdiction, viz.: Gulf States 
Steel Co. v. Carpenter, 205 Ala. 167, 87 So. 580 (suit for injuries inflicted while in 
service of master), and Travelers’ Ins. Co. v. Dupree, 17 Ala. App. 131, 82 So. 579 
(an unprovoked assault), which are inapt. 

The provisions of the policy sued on, among others, are: 

“This policy does not cover suicide (sane or insane) nor any venereal disease; 
nor any disease not common to both sexes; nor zronautics; nor military or naval 
service in time of war; nor injuries intentionally inflicted upon the assured by him- 
self or by any other person except by burglars or robbers; nor the assured while in 
the tropics or any part of Alaska or the British possessions in North America, north 
of the sixtieth degree of north latitude, and there shall be no liability whatever 
against the company in any such cases.’ 

Plea 1 sets out said provision of the policy, and avers: 

“Defendant says that said Hannon was intentionally shot by one Hazzard who 
was at the time of said shooting neither a burglar nor a robber, and that said Hannon 
died from said injury on the day on which said shooting occurred. Wherefore de- 
fendant says that it is not liable in this action.” 

[7] In overruling demurrer to replication 2 reversible error intervened. 

[8] The rule as to a nonexpert witness testifying concerning sanity or insanity 
has been long and firmly established in this jurisdiction. The proper predicate must 
be laid; that it, (1) that the acquaintance of the witness with the person whose sanity 
or insanity is the subject of injury is of an intimate character, and (2) that the 
witness has had an opportunity for observation sufficient to enable him to form a 
correct judgment, before such witness may give an opinion. Lewis v. Martin, 210 
Ala. 401, 98 So. 635; Woodward Iron Co. v. Spencer, 194 Ala. 285, 69 So. 902; Bates 
v. Oden, 198 Ala. 570, 73 So. 921; Barnett v. Freeman, 197 Ala. 145, 72 So. 395; 
Johnston v. Johnston, 174 Ala. 220, 57 So. 450; Odom v. State, 172 Ala. 383, 55 So. 
820; Pritchard v. Fowler, 171 Ala. 662, 55 So. 147; Jones v. State, 181 Ala. 63, 61 
So. 434; Dominick v. Randolph, 124 Ala. 557, 27 So. 481; Ford v. State, 71 Ala. 397. 

[9] There was error in the admission of the evidence of Mr. Brassell, against due 
objection of defendant, to the effect that Hazzard “was very much insane,” notwith- 
standing the liberal discretion which trial judges may exercise as to the sufficiency 
of predicates. 

The judgment of the circuit court is reversed, and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Somerville and Bouldin, JJ., concur. 


SOVEREIGN CAMP OF W. O. W. v. CARRELL. (6 Div. 975.) 
(Court of Appeals of Alabama. Oct. 28, 1924.) 
101 Southern Reporter 914. 

2. INSURANCE—COLLECTION OF ASSESSMENTS AFTER SUSPENSION 
HELD NOT TO BIND SOCIETY, AND RETENTION WITHOUT 
KNOWLEDGE OF FACTS NOT TO CONSTITUTE WAIVER. 

Under Acts 1911, p. 700, § 20, acceptance by clerk of local camp of assessments 
on fraternal benefit certificate, after they were due, and member was automatically 
suspended, held not to bind society, and acceptance and retention by society without 
knowledge of facts not to waive conditions of reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

3. INSURANCE—RIGHTS OF BENEFICIARY IN CERTIFICATE ARE SUB- 
JECT TO POWER RESERVED IN CERTIFICATE TO AMEND CON- 
STITUTION AND LAWS. 

Since insurance contract is source from which all rights of beneficiaries flow, 
rights under fraternal benefit certificates in hands of beneficiary, even if vested, are 
subject to power, reserved in certificate, to amend constitution and laws, provisions of 
which are elements of contract. 
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(For other cases, see Insurance, Dec. Dig. §719[1].) : 

4. INSURANCE—NEBRASKA LAWS CONTROL SIGNIFICANCE OF CON- 
STITUTION, CHARTER, ETC., OF NEBRASKA MUTUAL SOCIETY 
AS DETERMINING RIGHTS OF BENEFICIARY. 

Nebraska laws were integrally and necessarily resorted to to ascertain significance 
of constitution, charter, etc., of Nebraska mutual society, as determining rights of 
beneficiary under benefit certificate. 

(For other cases, see Insurance, Dec. Dig. § 712.: 

7. INSURANCE—ULTRA VIRES PLEA IN ACTION ON CERTIFICATE 
DEPENDENT ON PROOF OF CONSTITUTION AND LAWS OF BENE- 
FIT SOCIETY. E 
In action on benefit certificate, failure to properly prove constitution and by-laws 

of society caused failure of proof of special plea that provision in certificate, ter- 

minating assessments after 20 years, was ultra vires. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

8. INSURANCE—FAILURE TO FILE AMENDMENTS WITH SECRETARY 
‘A, Spd DID NOT PREVENT OPERATION FROM DATE OF.ADOP- 
TION. 

Failure to file certified copy of amendments to constitution and laws of mutual 
benefit society in office of secretary of state, as required by Act 1911, p. 700, did not 
prevent their operation from date of adoption. 

(For other cases, see Insurance, Dec. Dig. §719[1].) 

Appeal from Circuit Court, Jefferson County, Bessemer Division; J. C. B. Gwin, 
Judge. 

Action on a policy of life insurance by Alexander S. Carrell, Jr., against the 
Sovereign Camp of the Woodmen of the World. From a judgment granting plain- 
tiff’s motion for a new trial. Affirmed. 

C. H. Roquemore, of Montgomery, for appellant. 

Huey & Welch, of Bessemer, for appellee. 


Foster, J. This was an action to recover $900 alleged to be due the plaintiff 
(appellee) under a beneficiary certificate or policy of life insurance issued on April 
29, 1895, by the defendant (appellant), a fraternal beneficiary association, on the life 
of Alexander S. Carrell, a member of the association, the plaintiff being the bene- 
ficiary in such certificate, and the alleged member of the association having died 
September 12, 1920. 

The trial court gave the general affirmative charge for the defendant, and after 
verdict the court on motion of the plaintiff set aside the verdict and granted a new 
trial. This is an appeal from the judgment granting a new trial. 

[1] The complaint contained 10 counts. The court sustained demurrers to all of 
the counts except those numbered 5, 6, and 10. Counts 5 and 6 are substantially in 
the form prescribed by the Code (Code 1907, § 5382, form 12), and count 10 states 
fully the plaintiff's cause of action. The counts to which demurrers were sustained 
were in the main repetitions of the averments of counts 5 and 6, and we find that 
counts 5, 6 and 10 contain every material averment contained in counts 1, 2, 3, 4, 7, 
8, and 9, to which demurrers were sustained. The plaintiff, having had the benefit 
in the counts on which he was put to trial of every material averment in the counts 
to which demurrers were sustained, cannot complain of any prejudicial injury in the 
rulings of the court on the demurrers. The pleadings were very voluminous. There 
were many special pleas, replications, rejoinders, and surrejoinders, and demurrers to 
practically all. If there were errors in the rulings on pleadings both plaintiff and 
defendant had the benefit in pleading and evidence of every material issue in the 
case. We do not deem it necessary to specifically treat these pleadings and the rul- 
ings thereon, as a general statement of the facts therein disclosed will suffice. 

The certificate was issued on the life of A. S. Carrell on April 29, 1895, at which 
time he was 51 years of age. Insured and his son, A. S. Carrell, Jr., the beneficiary 
in the certificate, paid all assessments for more than 25 years. The certificate con- 
tained a provision that payments of assessments should cease after 20 years. Insured 
continued to pay the assessments after the expiration of 20 years. Many times two 
or three assessments were paid at a time, and after their due date. The member was 
never entered on the books suspended but one time, and the clerk of the local camp, 
finding that he was in error, corrected the error, and never reported the suspension 
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to the Sovereign Clerk. The clerks of the local camp had for several years col- 
lected from the member two or three assessments at a time either before or after they 
were due, and sometimes the camp funds took care of the member’s assessments until 
they were paid by him. The clerk of the local camp was in the habit of calling on A. S. 
Carrell, Jr., for his father’s assessments, and Carrell, Jr., paid them whenever the 
clerk called. The member was an old man 76 years of age, and there is no conten- 
tion that his assessments were in arrears before July 31, 1920. On August 14, 1920, 
the clerk called on Carrell, Jr., for the payment of assessments, and collected for the 
assessment made July 1, 1920, and in default July 31, 1920, and also for the August 
assessment, which paid to August 31. On August 15 the local clerk forwarded to the 
Sovereign Clerk the assessments of the members for July, and on September 15 
forwarded the assessments for August, and the member was reported in good standing. 
The Sovereign Clerk retained these moneys until December 8, 1920, after proofs of 
death had been made, after which time the discovery was made that the July and 
August assessments had been paid on August 14.: It had been a custom for the clerk 
to forward the assessments between the 10th and 20th of the month, although the 
laws of the society required that the assessments for the preceding month must be 
forwarded within the first five days of the succeeding month. No objection to this 
course of dealing of the clerk was made by any of the sovereign officers, but the 
assessments had always been retained by the Sovereign Clerk. The sovereign officers 
had not been informed of any custom of the clerk of the local camp to collect dues 
and assessments after they were delinquent, or of his failure to report as suspended 
a delinquent member. 

The July and August assessments were paid on August 14th. The member was in 
default on July 31, and under the constitution and laws of the society was auto- 
matically suspended on August 1, and the payment to the clerk of August 14 did not 
reinstate him; there was no written statement or certificate of health, and he was 
not in good standing at the time of his death, September 12. The above matters of 
defense were set up by appropriate pleas. The plaintiff sought by appropriate plead- 
ing to show that the sovereign officers waived the matters set up in the special pleas 
by accepting and retaining the money with full knowledge of all the facts, and by 
the conduct of the clerk of the local camps in the manner in which he customarily 
made collections and forwarded money. Many of the questions raised in this record 
Have been repeatedly decided by this court and the Supreme Court, and it will not be 
profitable here to discuss the reasons for such decisions, but it will suffice to state 
the principle decided and cite one or more authorities. We will discuss more fully 
the novel questions presented. 

[2] The action of the local clerk was without any binding effect upon the de- 
fendant society. Acts 1911, p. 700, §20; Sov. Camp v. Gay, 207 Ala. 610, 93 So. 559; 
Yarbrough v. Sovereign Camp, 210 Ala. 188, 97 So. 654; Sovereign Camp v. Ballard, 
19 Ala. App. 411, 97 So. 895. 

The clerk of a local camp has no authority to waive the time of payment of 
assessments. Hardy v. Sov. Camp, 17 Ala. App. 53, 81 So. 690; Sov. Camp v. Allen, 
206 Ala. 41, 89 So. 58; Sov. Camp v. Eastis, 206 Ala. 49, 89 So. 63; Sov. Camp v. 
Alford, 206 Ala. 18, 89 So. 528; Sov. Camp v. Maynor, 206 Ala. 176, 89 So. 750; 
Sov. Camp v. Blanks, 208 Ala, 449, 94 So. 554; Sov. Camp. v. Ballard, 19 Ala. App. 
411, 97 So. 895. A member must pay assessments as the law requires, and a habit 
of a clerk of a local camp to call for payment after delinquent does not bind the 
Sovereign Camp. A member cannot rely upon a former course of dealing by which 
his camp or local clerk had been advancing money to pay assessments. He is required 
to pay according to the laws of the society. Sup. Lodge K. of H. v. Hahn, 43 Ind. 
App. 75, 84 N. : 837. 

That a local clerk of a mutual benefit association accepted payment of certain 
assessments after they should have been paid did not constitute a waiver of the right 
to forfeiture of the contract for failure to pay a subsequent assessment. Hay v. Peo- 
ple’s Mutual Benev. Ass’n of North Carolina, 143 N. C. 256, 55 S. E. 623. None of 
the acts of the clerk of the local camp relied on were acts of the corporation, but 
were done by a clerk who had no authority to waive the express provisions of its 
laws. a “ae p. 700, §20; Lyon v. Sup. Assembly Royal Society, 153 Mass. 

Under the constitution and laws of the defendant society the acceptance and 
retention of the money by the Sovereign Clerk until December 8, 1920, after proofs 
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of death were made and immediately after discovery that the July assessment was 
not paid until August 14, did not constitute a waiver of the conditions of reinstate- 
ment. Sov. Camp v. Gay, supra; Yarbrough v. Sov. Camp, supra; Sov. Camp v. 
Adams, 204 Ala. 667, 86 So. 737; Sov. Camp. v. Tucker, 206 Ala. 562, 90 So. 801. 

[3] The certificate of insurance provided that it was subject to the constitution 
and laws of the society then existing and to all amendments which might be there- 
after adopted. Whatever right the insured and the beneficiary had was subject 
to the conditions, limitations, and restrietions of the charter and laws of the society, 
which are factors of the contract, and the right, even if it should be conceded to 
be a vested one in the strictest sense, would, in the hands of the beneficiary, be sub- 
ject to the provision that changes in the constitution and laws may be made, since 
the contract is the source from which all rights flow. And a person who becomes 
a member of a fraternal benefit society which issues to him a certificate of insurance 
in which it is made clear that the right to amend its constitution and by-laws is 
reserved to it is bound to take notice of the existence and effect of that reserved 
power. The provisions of the constitution and laws of the society were elements of 
the contract of insurance, and there was no destruction of any vested right because 
the power to amend was, as reserved, a part of the constract, and the same rules 
applied to all members similarly situated. Sup. Lodge v. Knights, 117 Ind. 489, 20 
N. E. 479, 3 L. R. A. 409; W. O. W. v. Alford, 206 Ala. 18, 89 So. 528. 

Raising the rate of assessment on a member of a mutual benefit society by 
change of by-laws does not impair his contract, where the by-laws to which he 
agreed required him to conform to the laws then in force or which might be there- 
after adopted. Reynolds v. Sup. Council, 192 Mass. 150, 78 N. E. 129,7 L. R. A. 
(N. S.) 1154. 

The charter was a Nebraska charter, and the controlling character of the laws 
of that state on its operation and effect were asserted by way of defense in the 
pleadings. The defendant alleged that the provision in the certificate or policy that 
payment of assessments should cease after 20 years was ultra vires of the corpora- 
tion and void; that no power existed in the corporation to issue beneficiary certificates 
known as limited payment insurance, or to issue any other benefit certificate except 
upon payment by members holding the same of all dues and assessments levied during 
the lifetime of the member and while he continued a member of the society; and 
that the provision in the certificate for payment to cease after 20 years had been 
declared ultra vires and void by the Supreme Court of Nebraska, and offered in evi- 
dence certified copy of the record in the case of Trapp v. Sovereign Camp Wood- 
men of the World, and the judgment of the Supreme Court of Nebraska in that case. 
Trapp v. Sov. Camp, W. O. W., 102 Neb. 562, 168 N. W. 191. 

The solution of the question involves two considerations: First, was the matter 
in controversy to be determined by the Nebraska charter, laws and judgment; and, 
second, if so, did they declare the provision of the certificate for payment to cease 
after 20 years ultra vires of the corporation. 

[4] The corporation was exclusively of a fraternal and beneficiary character, 
and all the rights of the plaintiff concerning the assessments to be paid to provide 
for a fund from which such beneficiary certificates should be paid had their source 
in the constitution and by-laws, and their validity could be ascertained only by a con- 
sideration of the constitution and by-laws. As the charter was a Nebraska charter 
and the constitution and by-laws were a part thereof adopted in Nebraska, having no 
other sanction than the laws of that state, those laws were integrally and necessarily 
to be resorted to for the purpose of ascertaining the significance of the constitution 
and by-laws. Chief Justice Marshall more than 100 years ago stated the principle 
involved (Head v. Providence Life Insurance Co., 2 Cranch, 127, 2 L. Ed. 229)- as 
follows: 

“Without ascribing to this body, which in its corporate capacity is the mere creature 
of the act to which it owes its existence, all the qualities and disabilities annexed by 
the common law to ancient institutions of this sort, it may correctly be said to be 
precisely what the incorporating act has made it, to derive all its powers from that 
act, and to be capable of exerting its faculties only in the manner which that act 
authorizes. To this source of its being, then, we must recur to ascertain its powers.” 

The courts of last resort in many states of the Union have recognized the charter of 
the corporation and the laws of the state under which it was granted as the test to be 
applied in questions involving the general authority of fraternal associations and their 
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duties as to subjects of a general character concerning all their members. Supreme 
Lodge v. Hine, 82 Conn. 315, 73 A. 791; Palmer v. Welch, 132 Ill. 141, 23 N. E. 412; 
Royal Arcanum v. Brashears, 89 Md. 624, 43 A. 866; Golden Cross v. Merrick, 165 
Mass. 421, 43 N. E. 127; Supreme Lodge v. Nairn, 60 Mich. 44, 26 N. W. 826; Tepper 
i Royal Arcanum, 59 N. J. Eq. 321, 45 A. 111; Bockover v. Life Association, 77 Va. 


The charter of the corporation was a Nebraska charter, and the laws of Nebraska 
control in determining the powers of the corporation and the rights and duties of its 
members thereunder. 

In the Trapp Case, supra, the Supreme Court of Nebraska declared the provision in 
the certificate that payment should cease after 20 years was ultra vires of the cor- 
poration and void. Trapp Case, supra; Haner v. Grand Lodge, A. O. U. W., 102 
Neb. 563, 168 N. W. 189. 

Section 8 of an act approved April 24, 1911 (Acts 1911, p. 700), reads as follows: 

“Every certificate issued by any such society shall specify the amount of benefit 
provided thereby, and shall provide that the certificate, the charter or articles of in- 
corporation, or if a voluntary association, the articles of association, the constitution 
and laws of the society, and the application for membership and medical examination, 
signed by the applicant, and all amendments to each thereof, shall constitute the 
agreement between the society and the member and copies of the same certified by 
the secretary of the society, or corresponding officer, shall be received in evidence of 
the terms and conditions thereof and any changes, additions or amendments to said 
tharter or articles of incorporation, or articles of the association, if a voluntary as- 
sociation, constitution or laws duly made or enacted subsequent to the issuance of 
the benefit certificate shall bind the member and his beneficiary, and shall govern 
and control the agreement in all respects the same as though such changes, additions 
or amendments had been made prior to and were enforced at the time of the appli- 
cation for membership.” 

[5] The applicable portion of section 22 of the act of 1911, supra, reads as follows: 

“Printed copies of the constitution and laws as amended changed or added to, 
certified by the secretary or corresponding officer of the society shall be prima facie 
evidence of the legal adoption thereof.” 

Printed copies of the constitution and laws as amended must be certified by the 
secretary or corresponding officer of the society before they become prima facie evi- 
dence of the legal adoption thereof, and it is not a compliance with this statute to 
offer printed copies to which is attached a certificate purporting to be made by the 
Sovereign Clerk where his name is also printed. The printed copies must be certified 
by the clerk under his own hand in writing. The court erred in admitting in evidence 
the printed copies of the constitution and laws of the society without proper cer- 
tification by the Sovereign Clerk. 

[6] The court erred in admitting in evidence what purported to be printed copies 
of the constitution and laws of the Sovereign Camp upon testimony of a clerk of a 
local camp, who was not shown to have any knowledge of their correctness. 


A voluntary association may prove the adoption of amendments to its by-laws by 
officers, members, etc., who were present, and who testify that they were adopted at the 
time and in the manner prescribed therefor. Masonic Mutual Benefit Association v. 
Severson, 71 Conn. 719, 43 A. 192. 


[7] In the instant case a clerk of a local camp without preliminary proof 
that he had any knowledge whatever on the subject, was handed a printed 
pamphlet and asked merely, “Is that the constitution there you got?” We 
know of no rule of evidence authorizing the proof of the constitution and by- 
laws of a mutual benefit society in this manner. Without legal proof of the 


constitution and laws of the defendant society there was failure to prove the 
defendant’s special pleas. 


The beneficiary in a suit on certificate or policy of life insurance cannot recover 
for price of monument to be erected by the association, but it has been held that 
suit may be brought for breach of contract. Sov. Camp, W. O. W., v Craft, 208 
Ala. 467, 94 So. 831. 

[8] The failure to file a certified copy of the 1919 amendments to the constitution 
and laws of the society in the office of the secretary of state as required by the act 
of 1911 did not prevent the operation of the amendments from the date of adoption. 


















370 The Insurance Law Journal, Vol. 64 [Mar., 1925 


For the errors indicated the court properly set aside the verdict for the de- 
fendant and granted a new trial. 
Affirmed. 


SOUTHERN MUT. LIFE ASS’N v. COCHERELL. (No. 240.) 
(Supreme Court of Arkansas. Nov. 17, 1924.) 
265 Southwestern Reporter 945 
INSURANCE—BY-LAWS OF MUTUAL COMPANY DECREASING LIA- 
eee ADOPTED AFTER ISSUANCE OF POLICY, HELD INADMIS- 

In action against mutual or assessment company on life, policy, admission of 
copy of by-laws, adopted after issuance of policy, and limiting defendant’s liability 
and repealing all former by-laws, was properly refused, in absence of proof that 
similar by-laws, or provision authorizing material change, were in force at time of 
issuance. 

(For other cases, see Insurance, Dec. Dig. § 152 [2].) 

Appeal from Circuit Court, Logan County; Jas. Cochran, Judge. 

Action by Anna Cocherell against the Southern Mutual Life Association. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Longstreth & Longstreth, of Little Rock, for appellant. 

Evans & Evans, of Booneville, for appellee. 

McCuttocu, C. J. Appellant is a life insurance company, conducted on the 
mutual or assessment plan, and on November 1, 1916, issued and delivered to William 
S. Cocherell, the husband of appellee, Anna Cocherell, a policy in one of the circles of 
the company, payable to appellee. William S. Cocherell died in December, 1922 and 
this is an action instituted by appellee on the policy against the Southern Mutual Life 
Association and the three individuals who signed its bond, filed with the insurance 
commissioner of the state, in accordance with the statute. 

There is no dispute as to the issuance of the policy to Cocherell or the payment 
of the premiums, and no dispute that the policy in force at the death of Cocherell, 
but the contention of appellants is that, under a provision of the by-laws, the company 
is only liable for such sum, not in excess of $1,000, “that the funds received from the 
assessment next preceding the death of a member against the members of the circle of 
which the deceased was a member shall amount,” and that “the sum received from 
said assessment shall, upon its delivery to the beneficiary entitled thereto, constitute 
payment in full of the amount due under the said certificate.” 

Appellants contended, and attempted to prove, that the last assessment preceding 
the death of Cocherell amounted to only the sum of $175.57, and that sum was tendered 
to appellee before the trial. There was a peremptory instruction in favor of appellee 
for the recovery of $886.50, which was the maximum amount named in the policy 
($1,000), less the payment of $50 and certain premiums which were entitled to be 
credited. The policy, which was introduced in evidence, recites its issuance in con- 
sideration of the application for membership, and then proceeds with the following 
provision : 

“The value of this certificate, during the first six months after the date of the 
issuance thereof, is $75, after which time it increases at the rate of $12.50 per 
calendar month for 74 months, when it reaches its maximum value of $1,000.” 

The application signed by Cocherell, ommitting the caption, reads as follows: 

“T hereby certify that I have read all the statements, questions and answers in 
this entire application, and hereby warrant and agree that said statements and answers, 
together with this declaration, are true, complete and full, and shall be the basis of, 
and the consideration for, the contract hereby applied for; and I further agree that 
this entire application, and the certificate that may be hereafter issued hereon, together 
with the by-laws, rules and regulations of the association and myself, and that no 
statements, promises or information given by, or to, the person taking this application 
shall in any way affect this contract, unless reduced to writing and presented in this 
application.” 

Appellants read in evidence the by-laws of the company, or association, a section 
of which reads as follows: 

“The value of membership certificates representing a benefit of $1,000 at maturity 
shall increase from date of issuance as follows: The value of said certificate during 
the first six months of membership will be $75; the said value w_l! increase thereafter 
at the rate of $12.50 per calendar month, up to and including the eightieth month of 
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the life of the certificate, when it reaches the maximum value of $1,000, provided that 
the funds received from the assessment next preceding the death of a member against 
the members of the circle of which the deceased was a member shall amount to the 
sum designated on said certificate. Otherwise the sum received from said assessment 
shall, upon its delivery to the beneficiary entitled thereto, constitute payment in full 
of the amount due under the said certificate.” * 

The court refused to permit appellants to introduce a copy of the by-laws, and that 
ruling of the court is assigned as error. Conceding that the copy sought to be intro- 
duced was sufficiently authenticated and identified as the by-laws of appellant com- 
pany, yet there was no prejudice in the ruling of the court, for the reason that the 
offered copy of the by-laws contained a preliminary recital that they were adopted 
by the company on September 30, 1921, and repealed all former by-laws and amend- 
ments. There was no proof, either introduced or offered, that similar by-laws were 
in force at the time of the issuance of the policy to Cocherell, or that there was a pro- 
vision authorizing a material change in the by-laws. It will be seen from a reading 
of the policy that it contained an unconditional promise to pay the beneficiary $75, 
in case of death during the first 6 months, with an increase of $12.50 per calendar 
month for 74 months until the policy reached the maximum of $1,000. In other words, 
if death did not occur within 74 months, the death claim should be the sum of $1,000. 
It is true the application of Cocherell contained a recital that the policy would be 
issued subject to the by-laws, but that meant, of course, the by-laws as existing at 
the time of the issuance of the policy. Appellants therefore have failed to show any 
limitation upon the unrestricted liability expressed in the policy for the sum of $1,000. 

Other questions discussed by counsel for appellee need not be mentioned, for the 
reason that, under the views expressed above, an affirmance of the judgment must 
result. 

Judgment affirmed. 


ARKANSAS STATE LIFE INS. CO. v. ALLEN. (No. 34.) 
(Supreme Court of Arkansas. Dec. 8, 1924.) 
266 Southwestern Reporter 449 

1. INSURANCE—INSURER ESTOPPED BY AGENT’S ASSERTIONS. 
Insurer is estopped from denying that which its own agent asserted to be true. 
(For other cases, see Insurance, Dec. Dig. § 379 [1].) 

2. INSURANCE—TRIVIAL AILMENTS ARE NOT IN CONTEMPLATION 
OF PARTIES, DO NOT AFFECT RISK, AND ARE NOT BREACH OF 
WARRANTY OF MEDICAL ATTENDANCE. 

Trivial ailments of temporary duration, not affecting insured’s general health, are 
not in contemplation of parties, and do not affect risk assumed, and are not breach 
of warranty that insured has not been treated or advised by physician within past 
two years. ; 

(For other cases, see Insurance, Dec. Dig. § 292.) 

3. INSURANCE—REFUSAL TO ADMIT EVIDENCE OF INSURER’S 
BOOKS SHOWING LIABILITY ON POLICY HELD WIFHOUT ERROR, 
IN VIEW OF ABSENCE OF DEFENSE IN ANSWER. 

Notwithstanding policy provision that insurer was not liable for amount greater 
than amount paid in by certain class within month preceding insured’s death, insurer’s 
evidence of ledger, showing receipts and expenses for such month, offered after 
plaintiff's testimony was completed, was properly excluded on the ground that there 
was nothing in answer to put plaintiff on notice of such defense. 

(For other cases, see Insurance Dec. Dig. § 645 [3].) 

Appeal from Circuit Court, Prairie County; Geo. W. Clark, Judge. 

Action by Austin Allen against the Arkansas State Life Insurance Company 
and others. Judgment for plaintiff, and named defendant appeals. Affirmed. 

Arthur D. Chavis, of Pine Bluff, for appellant. 

Cooper Thweatt, of De Valls Bluff, for appellee. 

Woop, J. On the 23d of .December, 1922, Arkansas State Life Insurance Com- 
pany, hereafter called appellant, issued its certificate or policy of insurance on the 
life of Angelene Allen. Austin Allen, her husband, was named as the beneficiary in 
the policy. The appellant was engaged in the life insurance business on the assess- 
ment or mutual plan. It is specified in the policy that the application and the 
constitution and by-laws shall be the basis of, and form a part of, this contract. 
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The insured died on the 20th of March, 1923. The value of her policy at > 
time of her death, if valid, was $235. She paid one quarterly premium of $5.30 
The appellee instituted this action against the appellant and its bondsmen, setting 
up the policy and the amount due thereunder, the payment of the premium, the 
death of the assured, notice to the company of the death, demand of payment, and 
prayed judgment inthe sum of $235.30, and for attorney’s fee of $75 and 12 per 
cent. penalty. 

The appellant in its answer denied the material allegations of the complaint 
except as to the issuance of the policy and filing of the bond, and set up by way 
of affirmative defense that there was a breach of warranty as to the condition of 
the health of the insured at the date of the policy, in that the statements of the 
insured in the application on which the policy was issued were false and fraudulent, 
by which all rights under the policy were forfeited. 

The appellant also, in response to the motion to make its answer more definite, 
alleged that the assured stated in her application for insurance that she had not been 
treated or advised by a physician during the past two years, and that the plaintiff 
stated in his claim for death benefit and swore to same that the assured died with 
la grippe. The appellee denied that there were any misrepresentations. 

The cause was tried before a jury, and, after the evidence was adduced, the 
appelle prayed the court to instruct the jury to return a verdict in its favor, which 
prayer the court granted over appellant’s objection and exception. From a judgment 
rendered on the verdict in favor of the appellee is this appeal. 

1. We will consider the assignments of error in the order presented by counsel 
for the appellant. It is stated in the application which was made December 23, 1922, 
and signed by the assured as follows: 

“T have not been treated or advised by a physician in the past two years except— 
no, my family physician is doctor.” 

The application contains the following provision : 

“T understand and agree that each of the foregoing statements are warranties; 
that I made them to induce the issuanee of a policy of insurance for which I 
made this application and to that end I warrant them to be true.” 

There is also a statement in the application to the effect that the insured made the 
application subject to all the conditions and agreements in the policy; that the ap- 
plication is a part of the policy. 

Dr. Odom testified that he was called to see Angelene Allen in 1921; that she 
had a slight case of influenza or la grippe, with some fever; that it was a temporary 
attack, and her general health was not affected. He also stated in the proof of 
death that he thought the sickness for which he treated the insured the year before 
had no connection with the cause of her death. 

The appellee testified that when the agent took the application he asked witness 
if his wife was well, and the witness told him that she was. The agent had never 
seen the insured in his life, and did not ask the witness whether his wife had been 
treated by a physician in the past two years. The witness answered all questions 
truthfully which the agent asked him, and the agent wrote the answers down. This 
testimony of the appellee was corroborated by another witness, and there is no 
testimony to the contrary in the record. 

[1] It is the doctrine of this court that an insurance company is bound by the 
conduct of its soliciting agent acting within the apparent scope of his authority. 
Any knowledge or information given to him during the course of his employment 
will bind his principal, the society, and it will be estopped from denying that which 
its own agent had asserted to be true. Mutual Aid Union v. Blacknall, 129 Ark. 
450, 455, 196 S. W. 792, and cases there cited; Maloney v. Maryland Gas Co., 113 
Ark. 174, 167 S. W. 845. 

It is not alleged by appellant in its answer that there was any collusion on the 
part of the appellee and appellant’s soliciting agent to defraud the appellant. The 
soliciting agent was acting within the scope of his authority in writing the answers 
and taking the application, and there is no proof whatever that any fraud was perpe- 
trated upon him by the appellee. 

[2] Moreover, if the above statement had been made by the assured, it would 
not have rendered the policy void for the reason that the testimony of the physician 
showed that his treatment of the assured within two years prior to the issuance of 
the policy was for a trivial ailment of temporary duration which did not affect 






Life] Farmers’ State Bank v. Kelley 373 


her general health. Such ailments were not in the contemplation of the parties, and 
did not affect the risk assumed by appellant, and were not a breach of the warranty. 
Assurance Society v. Reutlinger, 58 Ark. 528, 25 S. W. 835; Mutual Reserve Fund 
Life Ass’n v. Farmer, 65 Ark. 588, 47 S. W. 850; Des Moines Life Ins. Co. v. Clay, 
89 Ark. 230, 116 S. W. 232. 

[3,4] 2. There is a provision in the policy to the effect that the company shall 
in no instance be liable for an amount greater than the amount paid in by the whole 
series in which the insured was classified on the last month preceding the death 
or disability of the insured and the value of this policy is dependent on this condi- 
tion. One of the grounds of the motion for a new trial is that the court erred in 
refusing to allow the appellant to introduce in evidence its ledger showing the 
amount of receipts and expenses of said company for the month prior to the death of 
the insured. This testimony was offered after the appellee’s testimony was all ad- 
duced. The trial court refused to allow this testimony on the ground that there 
was nothing in the answer to put the appellee on notice that this defense would be 
pleaded on trial of the cause. There was no error in the court’s ruling as the issue 
was not raised. It was within the discretion of the court during the progress of 
the trial, when this evidence was offered, to refuse to allow the appellant to amend 
its answer to raise this issue. Amer. Bonding Co. of Baltimore v. Morris, 104 Ark. 
276, 148 S. W. 519. See, also, St. Louis, I. M. & S. Ry. Co. v. Holmes, 88 Ark. 
181, 114 S. W. Ark. 221. 

[5] The ruling of the court was correct for the further reason that the record 
does not disclose what the contents of the ledger were, and it does not therefore 
appear that the appellant was prejudiced by the court’s ruling. Ward v. Fort 
Smith Light & Trac.’Co., 123 Ark. 548, 185 S. W. 1085, New Hampshire Fire Ins. 
Co. v. Blakely, 97 Ark. 564, 134 S. W. 926. 

[6] 3. The appellant offered a document purporting to be the constitution and 
by-laws of the appellant. The court refused to allow the document on the ground 
that there was no evidence offered to authenticate it as the constitution and by- 
laws of the appellant, and that all these things are set forth in the policy, and are 
a part of the contract sued on here in the case. The ruling of the court was 
correct. There is nothing in the record to show that the document was duly 
authenticated, and the record discloses that the provisions of the by-laws, which 
the appellant asked to be introduced, were covered by the provisions of the policy. 
Therefore it is manifest that no prejudice resulted to the appellant in the court’s 
ruling. Crawford County Bank v. Baker, 95 Ark. 443, 130 S. W. 556; Fletcher 
v. Freeman-Smith Lumber Co., 105 Ark. 230, 150 S. W. 1035. 

[7] 4. The appellant contends that the directed verdict resulted in a judgment 
against two of the bondsmen of appellant, to wit, J. W. Simpson and L. Mayfouz, 
upon whom no service was had in the action. These parties were named defendants 
in the complaint, and the answer states: 

“Comes all the defendants named herein who have been served with summons, 
and for their answer herein states,” etc. 

There is nothing in this statement to show that the answer was not intended to 
be the answér of J. W. Simpson and L. Mayfouz as well as the appellant and the 
two other individuals named as defendants, and the record does not show that they 
were not served with process. They are not appealing, and, if it be a fact that they 
were not served, then they are not bound by the judgment. 


5. The judgment of the trial court is in all things correct, and it is therefore 
affirmed. 


FARMERS’ STATE BANK vy. KELLEY. (No. 4256.) 
(Supreme Court of Georgia. (Nov. 19,1924.) 
125 Southeastern Reporter, 467. 
(Syllabus by the Court.) 


1. INSURANCE—EVIDENCE AS TO FINANCIAL CONDITION OF IN- 
SURED HELD PROPERLY ADMITTED, ALTHOUGH ISSUE WAS AS 
TO HIS MENTAL CONDITION. 

The court did not err in admitting the evidence set out in the first division of 
the opinion. (Hill and.Gilhert, JJ., dissenting.) 
(For other cases, see Insurance, Dec. Dig. § 648 [1].) 
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2. TRIAL—INSTRUCTION THAT BURDEN OF PROOF SHIFTED FROM 

PLAINTIFF TO DEFENDANT HELD ERRONEOUS. 

The defense in this case consisted entirely of a general denial of the allegations 
contained in the petition, upon which the plaintiff based her right to recover, and the 
answer set out no affirmative defense, and it was error for the court to instruct the 
jury as to the shifting of the burden of proof from the plaintiff to the defendant. 
Under the pleadings and the testimony introduced the burden of proof was upon the 
plaintiff, and it was a question for the jury to decide, under the evidence of both 
parties, whether the plaintiff had established the material allegations of the petition 
by a preponderance of the evidence, in which case only would she have been entitled 
to recover. 

(For other cases, see Trial, Dec. Dig. § 205.) 

Error from Superior Court, Lincoln County; E. T. Shurley, Judge. 

Suit by Mrs. Floy Elam Kelley against the Farmers’ State Bank. Judgment for 
plaintiff, and defendant brings error. Reversed. 

See, also, 155 Ga. 733, 118 S. E. 197. 

C. J. Perryman, of Lincolnton, for plaintiff in error. 

Homer Legg, of Lincolnton, and Colley & Colley, of Washington, Ga., for 
defendant in error. 

Hut, J. Mrs. Floy Elam Kelley brought an equitable action against the 
Farmers’ State Bank to cancel the assignment of a life insurance policy in the Inter- 
Southern Life Insurance Company upon the life of Sheldon E. Kelley, for the sum 
of $1,000. The plaintiff is named as beneficiary in said policy by revocable designa- 
tion. The assignment was made to the defendant by Sheldon E. Kelley to secure 
an indebtedness to the defendant in the alleged sum of $585. It is alleged that the 
whole consideration of the assignment of the policy was the securing of the indebted- 
ness of plaintiff’s husband to the bank, and that at the time of the assignment, in 
which the plaintiff joined, Sheldon E. Kelley was ill, and was not in mental condition 
to conduct or transact business, and that under pressure of the bank the assignment 
was made and plaintiff signed the same under protest, the assignment being made 
less than one week before the death -of plaintiff’s husband; that the assignment 
under the circumstances was entirely void and of no effect; but that with the 
assignment in existence the insurance company declines to pay the same. . Plaintiff 
prays that she may have judgment declaring the assignment void. The defendant 
denied the material allegations of the petition, except that the insurance company 
declined to pay the same, and averred that Sheldon E. Kelley had the legal right to 
make the assignment to the bank under the terms of the policy, and that such 
assignment was valid and binding, even without plaintiff’s joining with him in making 
the same. Defendant also denied that Sheldon E. Kelley was not in mental condi- 
tion to conduct or transact business at the time the assignment was made. The jury 
returned a verdict for the plaintiff. The defendant made a motion for a new trial, 
which was overruled, and it excepted. 

[1] 1. The first ground of the amended motion for new trial alleges error— 
“because the following material evidence was illegally admitted to the jury by the 
court over the objection of movant, to wit, the testimony of R. R. Ramsey, a witness 
for the plaintiff : 

“Q. You say you paid the premium on this policy? A. Yes, sir. 

“Q. In December? A. Yes, Sir. 

“Q. Was it unpaid when you paid it? A. Of course it was unpaid. 
“Q. Was it due? A. Yes, sir. 

“Q. And unpaid? A. Yes, sir. 

“Q. And you paid them? A. I paid them. 

“Q. Did you speak to his wife or anybody about it? A. Yes, sir. 

“Q. What was their financial condition? A. They did not have anything at 
that, time. You heard these people say that they were hauling wood for them, and 
he had no way to hire people to haul wood for him,” 

The objection to the admission of the evidence was, that the financial condition 
of the plaintiff and her husband was not in issue, and that it was improper for the 
jury to hear evidence bearing upon their financial condition, or as to who paid the 
premium on the policy. The sole issue in the case is whether or not Sheldon E. 
Kelley was, at the time he made the assignment of the life insurance policy, in mental 
condition to conduct or transact business, and whether his mind had become impaired 
and deranged. The majority of the court are of the opinion that this evidence 
was admissible, and that the court did not err in its ruling admitting it. 
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Hit and Girsert, JJ., dissent from this ruling. Smith v. Satilla Pecan Orchard 
& Stock Co., 152 Ga. 538 (3), 110 S. E, 303. 

[2] 2. Ground 5 of the amended motion assigns error on the following charge 
of the court: 

“The burden of the case would then shift to the defendant, and it would be on 
them then to show to your satisfaction, before you would be authorized to find for 
them, the plaintiff having carried the burden, that Mr. Kelley was of sound mind; 
that he was capable of contracting, that he knew what he was doing, what disposition 
he was making of his property; and, if they show that to your satisfaction and over- 
come the burden which was upon the plaintiff in the case, then you would be author- 
ized to find for the defendant, and in that event it would mean that the transfer 
or assignment of the policy would not be canceled.” 

The criticism of this charge is that it shifted the burden of proof from the 
plaintiff, where it should have remained throughout the case, upon the defendant, 
where it did not legally belong; the defendant, under the pleadings, not having set 
up any affirmative defense, but merely made a denial of the allegations contained in 
the petition upon which the plaintiff based her right to recover. The answer in 
this case shows that the defendant did not set up any affirmative defense, but it 
was a general denial of the allegations set out in the petition; and we are of the 
opinion that the charge complained of put a greater burden upon the defendant than 
the law required. Mobley v. Lyon, 134 Ga. 125, 67 S. E. 668, 137 Am. St. Rep. 213, 
19 Ann. Cas. 1004; So. Ry. Co. v. Fleming, 141 Ga. 69 (2), 80 S. E. 325. 

3. Ground 2 of the motion for new trial, complaining of the admission of certain 
testimony of the plaintiff, does not require a reversal; nor do grounds 3 and 4, com- 
plaining of the failure to charge as therein set out, in view of the general charge 
which covered generally the principle contended for by the defendant, in the absence 
of a timely written request; and it was not error not to charge more specifically, as 
contended. 

4. As the case goes back for another hearing, we express no opinion on the 
sufficiency of the evidence to authorize the verdict. 

Judgment reversed. 

All the Justices concur. 


WESTERN LIFE INDEMNITY CO. v. BARTLETT. (No. 11769.) 
(Appellate Court of Indiana, Division No. 2. Dec. 11, 1924.) 
145 Northeastern Reporter, 786. 

E INSURANCE—COMPANY REINSURING POLICY HOLDER IN INSOL- 
VENT COMPANY NOT BOUND BY PROVISIONS OF POLICY OF 
SUCH COMPANY AS TO PERIOD OF GRACE. 

Where insurance company bought good will of insolvent company, not doing 
business on assessment plan from its receiver, and reinsured policyholders by issuing 
new policy it was not bound, under Burns’ ‘Ann. St. 1914 § 4753, by conditions of 
policy in insolvent company as to period of grace allowed for payment of premium. 

(For other cases, see Insurance, Dec. Dig. §679.) 

2. INSURANCE—FAILURE TO PAY PREMIUM WITHIN PERIOD OF 
\GRACE HELD TO CAUSE POLICY TO LAPSE. 

Where premium was not paid within period of grace specified in dual policy, and 
company notified one of insured of necessity of application for reinstatement and 
later disapproved application, and gave notice that under terms of policy application 
should be made, accompanied by certificate showing good health, which was not 
done, policy lapsed for failure to pay premium. 

For other cases, see Insurance, Dec. Dig. § 365 [2].) 

3. INSURANCE—COMPANY NOT ESTOPPED FROM CLAIMING LAPSE 
OF POLICY FOR FAILURE TO PAY PREMIUM BECAUSE OF ITS 
FAILURE TO NOTIFY THAT PREMIUM WAS DUE. 

Where policy required premiums to be paid first of each month or within 30 
days thereafter, and stipulated that notice that payments were due was thereby given 
and accepted, company was not estopped to claim lapse of policy from failure to 
pay premium in view of fact that premiums thereon Te been paid for 8 years. 

(For other cases, see Insurance, Dec. Dig. § 354 [1]. 

4. INSURANCE—INSURANCE HELD CONDUCTED ON ASSESSMENT 


QUIRED. PROVISIONS AS TO DIVIDENDS, ETC., WERE NOT RE- 
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Under Burns’ Ann. St. 1914, § 4744, company issuing policy providing for fixed 

monthly premiums, but reserving right to call for difference necessary to meet 

requirements of policy if premiums were not sufficient, conducted insurance business 
on assessment plan, and Section 4622a, requiring policy to contain provisions as 
to dividends, options upon default, etc., did not apply. 

(For other cases, see Insurance, Dec. Dig. § 133 [1]. 

5. INSURANCE—ACTION HELD BASED ON POLICY OF REINSURANCE, 
AND NOT ON POLICY ISSUED BY INSOLVENT COMPANY FOR 
WHICH DEFENDANT REINSURED. 

Where insurance company bought good will of insolvent company, and reinsured its 
policy holders by issuing new policies, in action against such company, in which new 
policy was alleged, right of action was based on such policy, and provisions of 
policy issued by insolvent company did not affect its liability. 

(For other cases, see Insurance, Dec. Dig. § 686.) 

6. INSURANCE—EVIDENCE AS TO PROVISIONS OF POLICY WHOSE 
HOLDER DEFENDANT HAD REINSURED, HELD IMPROPER. 

In action on policy issued by company which took over and reinsured risks of 


insolvent company, evidence relating to provisions of policy of insolvent company 
was improper. 


(For other cases, see Insurance, Dec. Dig. § 686.) 
7. INSURANCE—ADMITTING TESTIMONY AS TO SURPLUS OF COM- 
a BUSINESS UNDER ASSESSMENT PLAN HELD IM- 
In action on policy by company doing business on assessment plan, testimony 
as to amount of surplus defendant had on hand when premium, failure to pay 
which caused lapse of policy, was due, was error, there being no evidence that policy 
was entitled to share in surplus. 
(For other cases, see Insurance, Dec. Dig. § 654%.) 


8. INSURANCE—TESTIMONY RELATING TO STATEMENTS MADE IN 
SOLICITING APPLICATION FOR POLICY OF REINSURANCE HELD 
INADMISSIBLE. 

In action on insurance policy issued by company taking over and reinsuring 
risks of insolvent company, where such policy holders had option to take such 
reinsurance or not, testimony that defendant’s soliciting agent, stated that plaintiff 
would have to take policy or get nothing, that she was not furnished copy of the 
reinsurance contract, and was not represented by attorney, should have been ex- 
cluded on objection. 

(For other cases, see Insurance, Dec. Dig. § 686.) 


9. INSURANCE—AUTHORIZING RECEIVER OF INSOLVENT INSUR- 
ANCE COMPANY TO EXECUTE CONTRACT OF REINSURANCE 
WITHIN POWER OF COURT. 

Court which appointed receiver for insolvent insurance company had power 


to authorize such receiver to contract with another company to take over and insure 
risks. 


(For other cases, see Insurance, Dec. Dig. § 43.) 


10. INSURANCE—ON ACCEPTANCE OF NEW POLICY, BY HOLDER OF 
POLICY OF INSOLVENT COMPANY, SUCH POLICY AND CON- 
TRACT RELATING TO REINSURANCE CONTROLLED RIGHTS AND 
LIABILITIES. 

Where insurance company contracted with receiver of insolvent company to re- 
insure its policy holders, who were given option to accept reinsurance or not, on 
their exercise of their option and receipt of new policy, rights, and liabilities of par- 
ties were measured by provisions of that contract 0 the new policy. 

(For other cases, see Insurance, Dec. Dig. § 679 


11. INSURANCE—CONTRACT AS TO S asireins: POLICY HOLDERS 
OF INSOLVENT COMPANY HELD NOT TO OBLIGATE POLICY 
HOLDERS TO ACCEPT NEW POLICIES. 

Where insurance company by contract with receiver of insolvent company 
agreed to assume obligations to policy holders thereof, if they assented thereto, such 


contract did not obligate policy holders of insolvent company to accept new contracts 
of insurance. 
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(For other cases, see Insurance, Dec. Dig. § 679.) 

12. INSURANCE—MEASURE OF REINSURING COMPANY’S LIABILITY 
STATED. 

In absence of statute or provisions in contract of reinsurance requiring reinsur- 
ing company to assume obligations and conditions in policy of company reinsured, 
measure of reinsuring company’s liability is contract of reinsurance and policies 
thereafter issued by it. 

(For other cases, see Insurance, Dec. Dig. § 684.) 

13. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SUSTAIN FIND- 
ING OF DOUBLE PAYMENTS OF PREMIUMS. 

In action on policy of life insurance, defended on ground that policy had lapsed 
because of failure to pay premiums, evidence held insufficient to sustain finding that 
there had been double payment of premiums for certain prior months. 

(For other cases, see Insurance, Dec. Dig. § 665 [3].) 

14. INSURANCE—IF AMOUNT OF VARIABLE PREMIUM IS NOT 
KNOWN BY INSURED, NOTICE IS NECESSARY FOR FAILURE TO 
PAY PREMIUMS TO CAUSE FORFEITURE. 

Where amount of premium is variable and not known to insured, and can only 
be determined by conditions wholly within insurer’s knowledge, notice is necessary 
before there can be forfeiture for failure to pay premium when due. 

(For other cases, see Insurance, Dec. Dig. §310 [2].) 

15. INSURANCE—FAILURE TO GIVE NOTICE THAT PREMIUM IS DUE 
MUST BE PROXIMATE CAUSE OF FAILURE TO PAY TO PREVENT 
FORFEITURE FOR NONPAYMENT OF PREMIUM. 

Although where there has been uniform custom of giving notice of time when 
premiums are due, and there was failure to give such notice and there was prompt 
offer to pay, forfeiture of policy is denied, failure to give such notice must be proxi- 
mate cause of failure of pay. 

(For other cases, see Insurance, Dec. Dig. § 353 [1].) 

16. INSURANCE—INSURED SEEKING RELIEF FROM FORFEITURE FOR 
NONPAYMENT OF PREMIUMS MUST PAY OR OFFER TO PAY 
WITHIN REASONABLE TIME. 

Insured, to be relieved from forfeiture of policy for nonpayment of premium, 
because of failure to give customary notice that premium was due, must pay or offer 
to pay within reasonable time, failure to act without providential cause concluding 
him. 

(For other cases, see Insurance, Dec. Dig. §310 [2].) 

17. INSURANCE—FAILURE TO NOTIFY INSURED THAT PREMIUM 
WAS DUE HELD NOT TO RELIEVE FROM FORFEITURE FOR FAIL- 
URE TO PAY PREMIUM IN VIEW OF DELAY IN PAYMENT. 

Where insured knew, without notice, when monthly premium was due and 
amount of premium, though she had previously waited until receiving notice which 
was usually sent about-15 days before premium was due, before paying, lack of 
notice did not excuse failure to pay within 30-day period of grace, and did not 
prevent forfeiture, it not being proximate cause of failure to pay within such period. 

(For other cases, see Insurance, Dec. Dig. § 353 [1]. 

18. INSURANCE—BURDEN OF PROOF IN SECURING RELIEF FROM 
FORFEITURE OF POLICY FOR FAILURE TO PAY PREMIUM WHEN 
DUE IS ON PARTY SUING ON POLICY. 

To be relieved from forfeiture for failure to pay premium on life insurance 
when due, on ground that customary notice was not sent, burden is on party suing 
on policy to prove failure to pay premium was proximate result of failure of com- 
pany to give customary notice, and that payment was offered within reasonable time 
after due date. 

(For other cases, see Insurance, Dec. Dig. § 646 [4].) 

20. INSURANCE—INSTRUCTION AS TO EFFECT OF DOUBLE PAY- 
MENTS ON LAPSE OF POLICY FOR NONPAYMENT OF PREMIUM 
HELD NOT JUSTIFIED. 

(For other cases, see Insurance, Dec. Dig. § 669 [8].) 

21. INSURANCE—INSTRUCTION AS TO ESTOPPEL TO CLAIM LAPSE 
OF POLICY BECAUSE OF PROVISIONS OF PREVIOUS PREMIUM 
NOTICES, HELD NOT WITHIN ISSUES. 
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In action on insurance policy instruction as to estoppel to claim lapse of policy 
because of nonpayment of premiums, if notice thereof was not received and prior 
notices contained directions for their return with the premiums, held not within 
issues. 

(For other cases, see Insurance, Dec. Dig. § 669 [8].) 

Appeal from Circuit Court, Dubois County; John L. Sumner, Judge. 

Action by Ellen Bartlett against the Western Life Indemnity Company. From 
judgment for plaintiff, defendant appeals. Reversed, with directions. 

Thomas J. Graydon, of Chicago, Ill, and Lucius C. Embree and Morton C. 
Embree, both of Princeton, for appellant. 

W. E. Cox, of Jasper, and Sol H. Esarey, of Indianapolis, for appellee. 

McMauwan, J. Action by appellee to recover on a dual policy of insurance 
issued by appellant insuring the lives of appellee and her husband, John Bartlett. 
A complaint in the one paragraph was filed May 15, 1922, alleging that appellant in 
September, 1913, in consideration of the payment of $6.68 payable on the first day 
of each calendar month, issued the policy sued on, wherein it agreed to pay appellee 
upon proper proof of the death of John Bartlett the sum of $2,000; that all the 
monthly premiums were paid up to and including the premium due March 1, 1922; 
that John Bartlett died in March, 1922, at a time when the policy was in force, 
and that appellee and her husband had performed all the conditions of the policy 
required of them. 

The policy, a copy of which was made a part of the complaint, granted 30 
days’ grace for payment of every premium after the first year, and contained a 
provision to the effect that notice of each and every payment due, or to become due 
on account of the policy, was given and accepted by the delivery and acceptance of 
the policy, and that any further notice was waived. It also provided that if the 
policy lapsed for nonpayment of premiums, it might be reinstated within three months 
thereafter upon satisfactory evidence of the insurability of both the insured parties, 
and the payment of all premiums then due and unpaid with interest. 

Appellant filed answer in three paragraphs. The first was a general denial. 
The second alleged that the policy had lapsed on account of the failure to pay 
the premiums for January, February and March, 1922, and was not in force when 
the insured died. The third, after alleging the execution of the policy, alleged 
that it provided for a grace of 30 days for the payment of premiums, during which 
time the insurance should continue in force, and, except as otherwise provided, a 
failure to pay a premium when due rendered the policy void. It also alleged that 
a premium became due and payable, January 1, 1922, and another February 1, 1922, 
which was more than 30 days prior to the death of insured; that neither of said 
premiums had been paid prior to the death of the insured, and that by reason thereof 
the policy had lapsed and was not in force when Mr. Bartlett died. 

Appellee replied in four paragraphs. The first was a denial. The second ad- 
mitted that under the terms of the policy a premium of $6.68 became due the first 
day of each month, but alleged that for a period of two years next after the issuance 
of such policy appellant retained an agent at West Baden to collect the premiums 
on such policy, during which time appellee and her husband paid the premium to 
such agent on the first of each month; that in 1915 appellant agreed if appellee and 
her husband would send the premiums when due to appellant’s office in Chicago, III., 
appellant would give them a discount of 10 cents on each monthly premium, thereby 
making the monthly premium $6.58 instead of $6.68; and that thereafter appellee and 
her husband, on the first day of each month, or within the 30 days’ grace, paid 
monthly premiums by checks, drafts, or money orders which appellant accepted and 
applied on such premiums. 

The third alleged that on February 4, 1922, she remitted to appellant by draft 
the premium due January 1, 1922; that on March 13, 1922, she sent appellant two 
drafts in payment of the premiums falling due February 1 and March 1, and that 


appellant accepted each of said drafts, and retained the same without cashing them 
until after the death of John Bartlett on March 19, 1922, when appellant, on 
learning of the death of John Bartlett, returned said drafts to appellee without hav- 
ing cashed the same. ; 

The fourth admitted the execution of the policy; that the premiums were due 
and payable on the first day of each month; that the policy provided for a grace 


of 30 days for payment; and that nonpayment of a premium when due or within the 
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period of grace rendered the policy void. It is then alleged that down to March 19, 
1922, the date when John Bartlett died, each and all monthly premiums had been 
remitted to and accepted by appellant, that appellee sent drafts to appellant in 
payment of the premiums due January 1, February 1, and March 1, 1922, at the times 
alleged in third paragraph of reply: that on February 6 she received notice from 
appellant that the policy had lapsed by reason of failure to pay the premium due 
January 1, on that day or within 30 days thereafter; and that the policy could be 
revived on condition appellee and her husband would sign and execute an applica- 
tion for that purpose; that upon receiving from appellant a blank for that purpose 
she signed such application and also under an arrangement with her husband she 
signed his name to such application and thereafter mailed the same to appellant, 
who accepted and retained the same without any objection until March 18, 1922, 
when appellant informed her by letter that John Bartlett would have to submit 
to medical examination before the policy would be revived; that she did not receive 
said letter until after the death of her husband, which took place March 19, 1922, 
and that by reason of such facts appellant was estopped from claiming the 
policy had lapsed. 

Later a second paragraph of complaint was filed, alleging that in April, 1912, 
the American Life Annuity Company, hereafter referred to as the American Com- 
pany, on application of appellee and her husband, issued to them a dual joint 
policy of life insurance; that on May 21, 1913, a contract of reinsurance was en- 
tered into by appellant with a representative of said American Company a copy of 
said contract being made a part of the complaint; that on September 19, 1913, appel- 
lant applied to appellee and her husband to make application to appellant for a 
dual policy of life insurance, and to accept such policy in lieu of the policy thereto- 
fore issued by the American Company; that appellee and her husband were ignorant 
of the fact that the reinsurance contract had been entered into, and did not know 
the terms thereto; that appellant represented to them that the only way they could 
maintain any insurance in respect to the American policy was for them to surrender 
that policy and make application for and receive a policy from appellant; that 
appellant would issue but one form of policy, and that there was no other method 
by which they could maintain any part of said insurance; and that appellee and 
her husband believing said representations acted upon them and made application 
for and accepted the policy sued on. A copy of such application and policy issued 
by appellant were made a part of the complaint. It was also alleged that appellee and 
her husband performed all the conditions required of them, and that Mr. Bartlett 
died “arch 19, 1922, and demanding judgment. 

The contract of appellant to take over and reinsure the risks of the American 
Company recites that on May 14, 1913, the Vanderburgh circuit court appointed a 
receiver for the American Company; that this receiver after qualifying, filed a peti- 
tion for leave to sell the business of such company; that such leave was granted, 
and thereafter the receiver filed his report showing he had entered into a contract 
with appellant, subject to the approval of the court, for the sale and transfer of 
the business of the American Company to appellant. 

This contract had theretofore been submitted to and approved by the commis- 
sioner of insurance, and on May 21, 1922, was approved by the judge of said court. 
It recites that appellant “does hereby reinsure and accept as its members, upon 
the terms and to the extent as hereinafter provided, all of the contributing members” 
of the American Company in good standing, and “who shall accept and assent to 
this contract in the manner hereinafter provided, and who shall pay respectively to 
the Western Company the requisite premiums for the continuation and maintenance 
of their insurance protection from and after the date this agreement goes into 
effect, in the way and manner and to the amounts hereinafter provided.” It also 
provided that members of the American Company holding dual life policies could 
at their option continue to pay appellant the same premium as theretofore paid the 
American Company, and be thereafter insured against death and no other contingency 
in appellant company, for an amount not exceeding the sum to be paid by the Ameri- 
can policies as the premiums paid by such members to appellant would purchase 
according to a table of rates attached to the contract. It also provided that, upon mak- 
ing written application therefor, any member of the American Company should, if 
the member’s policy was then in force, upon the surrender of the American policy, 
receive, free of expense and without further examination, the whole life nonpartici- 
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pating policy or the co-operative dual life policy of appellant company, if the mem- 
bers held a joint policy on two lives. A copy of the policy to be issued by appellant 
was attached to and made a part of said contract between said receiver and appellant. 
It also provided that appellant should proceed with diligence to substitute its policies 
in lieu of the policies theretofore issued by the American Company, in order that 
each member of the American Company reinsured might be “advised intelligently, 
in plain words and figures, in the policy substituted” of the exact amount payable 
under the new policy issued by appellant, and appellant agreed to issue its rider 
of assumption in accordance with the contract, and mail the same to each member 
of the American Company reinsured, which rider of assumption should be deemed 
accepted by each member who continued his policy in force under the terms of 
reinsurance contract. A form of such rider was also attached to and made a part 
of the contract. 

This contract further provided that the receiver, in consideration of the good 
will of said American Company, should receive from appellant 25 per cent. of all 
premiums received by appellant during the first year after the approval of the con- 
tract; that a cash payment of a premium by the holder of a policy of the American 
Company to appellant, for the maintenance of his policy under the provision of the 
contract, should be regarded as conclusive evidence of the acceptance of, and assent 
to, the agreement between the receiver and appellant, and that appellant should not 
be liable to or accountable to members or policy holders of the American Company 
until they had made one premium payment to appellant company. 

To this paragraph of complaint appellant filed an answer in three paragraphs in 
substance the same as the answer theretofore filed to the first paragraph of com- 
plaint. A reply in four paragraphs was filed to second and third paragraphs of 
answer to the second paragraph of complaint. 

The first paragraph of this reply was a general denial. The second alleged 
that, during the life of the policy sued on, appellant collected premiums monthly, part 
of said premiums being collected by an agent who collected such premiums both 
before and after the same were due, and before and after the expiration of the 30 
days of grace; that such collecting agent informed appellee it was not necessary that 
the premiums should be paid before or during the period of grace, but that it would 
be all right to pay them after the expiration of such period; that appellee and her 
husband acted upon such statement, and, during the term of the policy sued on, did 
at times make payments after the expiration of the 30 days’ grace provided for in 
the policy, and that by reason of said instructions, and their reliance thereon, they 
failed to make payment of the premiums due January 1, and February 1, 1922, until 
after the 30 days of grace had expired. 


The third alleged that appellant had at all times prior to January 1, 1922, given 
appellee and her husband a written notice when each monthly premium was due, 
said notice being given about 15 days before the premiums became due; that they 
paid all premiums due to and including December 1, 1921, but that appellant failed to 
give them any notice of the premiums payable January 1, February 1 and March 1, 
1922, and by reason of their reliance on such notices, and the failure of appellant 
to send or deliver said notices, they failed to pay the ‘premiums due January 1, and 
February 1, 1922, within the 30-day period of grace. 


By the fourth paragraph of reply, appellee, after alleging the premiums were to 
be paid on the first of each calendar month and the allowance of a 30-day period 
of grace in which to make such payment, alleged that the premium due January 1, 
1922, was not paid until February 4, 1922, at which time appellee was informed by 
letter that an application for reinstatement must be executed by her and her 
husband; that such application was executed by her and her husband and by them 
returned to appellant on said day, with the amount of the premium for January, 
which premium appellant retained without giving her or her husband notice thereof; 
that appellee waited until March 8, 1922, in order to receive appellant’s decision as 
to reinstatement, and upon said last-named day she forwarded to appellant the 
premium for February and March, 1922. 

A trial by jury resulted in a verdict and judgment for appellee in the sum of 
$2,090. A motion for a new trial being overruled, appellant appeals, assigning as 
error the overruling of its motion for a new trial. The specifications in the motion 
for a new trial are that the verdict is contrary to law; that it is not sustained by 
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sufficient evidence; that the court erred in admitting and excluding certain evidence, 
and in giving and refusing to give certain instructions. 

{1] The first contention of appellant is that the verdict is contrary to law. 
Appellee, in opposition to this contention, insists that under section 4753, Burns’ 
1914 (Acts 1897, p. 318, §15), appellant, as a reinsuring company, is bound by 
all the provisions of the policy of insurance issued by the American Company, it being 
claimed that under the provisions of that policy the insured had a period of two 
months’ grace for the payment of premiums, during which the policy remained in 
full force, and during which time the insured could pay the premiums as a matter 
of right. In support of this contention appellee cites and relies upon Federal Life 
Ins. Co. v. Kerr, 173 Ind. 613, 89 N. E. 389, 91 N. E. 230; Federal Life Ins. Co. 
v. Petty, 177 Ind. 256, 97. N. E. 1011; Federal Life Ins. Co. v. Weedon, 68 Ind. 
App. 529, 118 N. E. 842; and Federal Life Ins. Co. v. Risinger, 46 Ind. App. 146, 
91 N. E. 533. 

Section 4753, supra, is Section 15 of an act concerning the organization and regu- 
lation of corporations doing insurance business on the assessment plan. But there is 
no allegation in any of the pleadings that the American Company was organized 
under that act or that it was doing business on the assessment plan, nor is there 
any evidence to that effect. In each of the cases cited by appellee, the complaint 
alleged the issuance of the original contract of insurance, the entering into the 
reinsurance contract by the two insurance companies, and the subsequent issuance of 
a policy of insurance by the reinsuring company, the original policy of insurance, 
and the policy issued by the reinsuring company being made a part of the com- 
plaint in each case. It was alleged and proven, in each of the cases cited, that 
the companies issuing the original policies of insurance were organized under the 
above-mentioned statute, were doing an insurance business on the assessment plan, 
and that the contract whereby the Federal Company agreed to reinsure was entered 
into under Section 4753, supra. 

In the instant case the only policy of insurance sued on and made a part of the 
complaint, is the policy issued by appellant. The second paragraph of complaint, 
in addition to making the policy issued by appellant a part of the complaint, refers 
to and makes the contract between the receiver of the American Company and ap- 
pellant a part of the complaint. Appellant under this agreement did not take over 
all of the assets of the original company as did the Federal Company in each of 
the above cited cases. Here the only thing which passed to appellant was the good 
will of the American Company. All the other property of the latter company 
was retained by the receiver. The contract in the instant case was made by the 
receiver under the authority and approval of the court. It was a contract of sale 
and reinsurance made by the court through the receiver, and not by the American 
Company in its corporate capacity. There is nothing in the record in the instant 
case showing that the policy issued by appellant is not identical in form with the 
policy issued by the American Company. The policy issued by the latter company 
was not introduced in evidence, and we do not know what its provisions were. It 
is clear that neither of the authorities cited, nor Section 4753, supra, is applicable 
to the facts as disclosed by the record in this case. 

The premiums on the policy issued by appellant and sued on, were by the terms 
thereof due and payable on the first day of each month, subject to a provision 
giving the insured 30 days for the payment of every premium after the first year. 
The policy expressly provided that if any premium was not paid when due the policy 
thereupon should cease and determine. It also provided that if the policy lapsed 
for nonpayment of a premium, it might be reinstated within three months thereafter, 
upon satisfactory evidence being furnished appellant of the insurability of both 
parties insured, and upon payment of all premiums then due and unpaid, with 
interest. 

[2] Prior to July 1, 1920, all premiums were paid when due, or within the 
30-day period of grace. The premium due July 1, 1920, was not paid when due or 
within this period. On August 4, 1920, appellee mailed a check to appellant in 
payment of the premium due July 1. On August 6, 1920, appellant acknowledged 
receipt of the check, and notified appellee that it could not accept the same for the 
reason that the policy had lapsed because of the failure to pay within the grace 
period. Applications for revival of the policy were made out at that time, one 
purporting to be signed by appellee and one by John Bartlett. It appearing that the 
one purporting to be signed by John Bartlett was not signed by him, but that 
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appellee had signed his name thereto, it was not approved, and later one was 
properly signed by him and all premiums then due being paid, the applications were 
approved and the policy reinstated September 9, 1920. Thereafter appellee paid all 
premiums up to and including the one due December 1, 1921, when due or within the 
30-day period of grace. No attempt was made to pay the premium due January 
1, 1922, prior to February 4, 1922. Appellant, as before stated, refused to accept 
the check mailed February 4, and notified appellee that the check received could 
not be accepted because the policy had lapsed by reason of failure to pay within 
the grace period, and mailed blank forms to appellee to be signed by her and her 
husband for the revival of the policy. ; 

March 13, 1922, appellee, without having made application for revival, sent two 
drafts to appellant for the premiums due February 1, and March 1. On March 15, 
appellant acknowledged receipt of these drafts, and again wrote appellee that the 
policy had lapsed and could only be reinstated upon the execution by her and her 
husband of the applications which had theretofore been mailed to her. On March 
17, appellee returned an application for revival signed “Ellen and John Bartlett.” 
It appearing that this application had not been signed by John Bartlett, appellant 
refused to approve the same, and sent appellee another blank application with 
directions to have the same signed by her husband. The policy provided that in 
case it lapsed for nonpayment of premium, and either of the insured was over 50 
years of age, then application for revival should be accompanied by the certificate 
of a physician showing the insurability and good health of such person. Mr. 
Bartlett being at this time more than 50 years of age, appellee was also notified that 
the application would have to be supported by the certificate of a physician. This 
was never done, and on March 19, 1922, John Bartlett, without having made an 
application for the revival of the policy, died at Culver, Ind., where he was then 
living. Appellee and her husband had not been living together for more than a 
year before his death, and at the time of his death, and for several months prior 
thereto she had an action for divorce pending against him and had not seen him 
since December, 1920. Prior to December, 1921, appellant, about the fifteenth of 
each month, mailed appellee a notice that the premium on the policy would be due 
the first of the next month. There was evidence that such a notice was mailed to 
appellee about the middle of December, 1921, but appellee denied having received such 
notice. 

[3] Under these facts it is clear that the policy in question had lapsed by 
reason of the failure to pay the premium due January 1, within the period of grace, 
and was not in force when the insured died, unless appellant was estopped from 
claiming a forfeiture by reason of its failure to notify appellee that such premium 
would be due January 1, 1922. It is to be remembered that the policy sued on ex- 
pressly provides that the premiums should be paid on the first day of each and every 
month, or within the 30-day period of grace, and that the nonpayment of a premium 
when due or within the period of grace, rendered the policy void. The policy -also 
contained the stipulation that notice of each and every payment due, or to become due, 
was given and accepted by the delivery and acceptance of the policy. In other words, 
the parties contracted and agreed that the delivery and acceptance of the policy 
containing the statement as to when the premiums should be due and _ payable, 
constituted notice to appellee and her husband, and that notice was expressly waived. 
The policy issued by appellant had been in force and effect for about eight years, 
during which time appellee paid the premiums each month. She makes no claim 
that she did not know the amount of the monthly premiums or when they were due. 
She makes no contention that the amount or date of the payment had escaped her 
memory. 

[4] Appellee calls attention to Section 4622a, Burns’ 1914 (Acts 1909, p. 251), 
which provides that no policy of life insurance shall be issued or delivered in this 
state, unless it shall provide that the policy shall participate in the surplus of the 
company, and that the policy holder shall have the right to have current dividends 
paid in cash, or to elect to take any other dividend option in the policy, and requiring 
the policy to contain paid-up and extended options upon surrender, or available 
upon default of premium payment. In this connection appellee says, where a 
company fixes a monthly level rate premium and makes it obligatory to pay the 
same upon a whole life nonparticipating policy, there must of necessity be a reserve 
in favor of the insured, at all periods in their expectancies, which, under said section 
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of the statute, must be applied in payment of premiums in case of default in the 
payment of a premium so as to prevent a forfeiture of the policy. 

While the policy sued on provides for a fixed monthly premium, it also pro- 
vides that if the premium so fixed is not sufficient to meet the requirements of the 
policy, the company reserved the right, in compliance with the law, to call for the 
difference necessary to meet such requirements, and to fix the time for the payment 
thereof. This clearly indicates that the policy was issued by a company doing business 
on the assessment plan. See Section 4744, Burns’ 1914 (Acts 1897, p. 322, § 6). 
Section 4622a, supra, is not applicable to a company doing business on the assess- 
ment plan. See also Section 4706, Burns’ 1914 (Acts 1899, p. 30, § 29), as amended 
by Acts 1909, p. 251, § 4. 

The contract between appellant and the American Company contained a copy of 
the policy which appellant would issue to appellee and her husband upon their ap- 
plication. The form of policy which was made a part of that contract was sub- 
mitted to and approved by the commissioner of insurance, and was thereafter ap- 
proved by the court. It did not contain a table showing the loan values and the cash, 
paid up, and extended insurance options referred to in said Section 4622a, which 
is strong evidence that the insurance department and the court did not believe this 
section of the statute was applicable to the policy sued on. 

[5,6] Having held as we do that appellee’s complaint and right of action is based 
upon the contract or policy of insurance issued by appellant, and that the provisions 
contained in the policy issued by the American Company have nothing to do with 
the liability of appellant, all the evidence relating to the provisions of the American 
policy was improperly admitted. 

{7] It was error to overrule appellant’s objection to the question asked Miss 
Ryan concerning the amount of surplus appellant had on hand December 31, 1921. 
There is no evidence that the policy held by appellee was of a class entitled to share 
in any surplus, or that the premiums paid on this policy were sufficient to create any 
surplus. The policy was issued by a company doing business on the assessment plan 
and was not the kind of policy referred to in Section 4622a, supra. 

[8] Appellee, over appellant’s objection, was permitted to testify concerning 
statements made to her by the agent of appellant when soliciting appellee and her 
husband to make application for the policy in suit. For instance, she testified that 
the American Company did not furnish her with a copy of the contract between 
the receiver of that company and the Western Company; that she did not have an 
attorney to represent her in the proceedings wherein the receiver was appointed; 
that when the agent of the Western Company came to get her application for a policy 
in that company he told her she would have to take the policy in the Western Com- 
pany or get nothing, as the American Company was bankrupt. 

The only effect of this evidence was to mislead, confuse and prejudice the 
jury. Appellee makes no claim that this agent made any false or untruthful state- 
ment to her or that she was misled by anything he said to her. The American Com- 
pany was in the hands of a receiver. It was no longer a going concern, and was not 
in position where it could give any protection on the policy which it had issued 
to appellee and her husband. There is no claim that it had power or authority after 
the appointment of the receiver to continue in the insurance business, or that it 
had authority to solicit new insurance, or to collect premiums thereafter falling 
due on policies theretofore issued. The receiver does not appear to have been 
authorized to continue the business, or to issue policies. He was simply an officer 
of the court appointed for the purpose of converting the assets of the company into 
cash in order to arrange and adjust its business so as to effect a final settlement of 
the affairs of the company preparatory to its final dissolution. See Ensworth v. 
National Life Ass’n, 81 Conn. 592, 71 A. 791. 

[9,10] The court without doubt had the power to authorize the receiver to 
execute the reinsurance contract. No policy holder of the American Company 
was affected by it unless and until he exercised the option given him to accept its 
provisions. Appellant incurred no liability to the policy holders of the American 
Company until they accepted the rights given them under that contract. When ap- 
pellee and her husband accepted the provisions of the contract by exercising the 
option given them, and received a new policy from appellant, the rights and liabili- 
ties of appellant and appellee were measured by the provisions of that contract and 
by the policy issued by appellant and which is the foundation of appellee’s complaint 
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herein. Lester v. Wright, 147 Ga. 242, 93 S. E. 408. As heretofore stated, the 
policy issued by the American Company is not made a part of the pleadings and was 
not introduced in evidence. a. 
[11] Appellant did not by the contract with the receiver of the American Com- 
pany assume the obligations of the policies of insurance issued by the latter company. 
It only agreed to do so in the event the policy holders of latter company became 
privy to such contract by assenting thereto, and agreeing and contracting with appel- 
lant as stipulated in such contract. Lucas v. Pittsburgh Life, etc., Co., 137 Va. 
255, 119 S. E. 109. As was held in Northwestern Nat. Life Ins. Co. v. Gray, 161 , 
F. 488, 88 C. C. A. 430, the contract between the receiver and appellant could not | ; 
and did not obligate any of the policy holders of the American Company to accept 
contracts of reinsurance from appellant. Whether they should do so, or whether 
they should resort to other remedies for securing relief occasioned by the breach, 
if any, of their contract with the American Company, was optional with them. See 
Lovell v. St. Louis Mutual Life Ins. Co., 111 U. S. 264, 4 S. Ct. 390, 28 L. Ed. 423. 
[12] In the absence of a statute requiring a reinsurance company to assume all 
the obligations and conditions Contained in the policy of the company reinsured, and 
in the absence of such a provision in the contract of reinsurance, we know of no 
authority holding that a reinsurance company is bound by the provisions of the 
policies issued by the company whose policies are reinsured. The measure of. rein- 
suring company’s liability under such circumstances is measured by the contract of 
reinsurance and the policies thereafter issued by it. This is not a case where the 
reinsuring company purchased all the assets of another company, and in consideration 
therefor agreed to reinsure all risks and assume all the liabilities of the company 
whose assets and business were taken over by the reinsuring company. 
The court, through the receiver, made it possible for appellee to receive a policy 
of insurance from the Western Company without having to submit to a medical 
examination. In order to do this the contract between the receiver and the Western 7 
Company called for and required that appellee and her husband should make appli- 
cation to the Western Company showing them to be holders of a policy, to continue | 
to pay the Western Company, and thereafter be insured against death for such 
amount as the premium so paid would purchase, according to a certain table attached 
to the contract and approved by the court. Appellant’s objection to this evidence 
should have been sustained. 
Appellee next contends the evidence is sufficient to sustain a finding that she 
made a double payment of the premiums due and payable January 1, 1917, and 
January 1, 1919. Assuming for the present appellee is correct in her statement that 
the burden was upon appellant to prove nonpayment, we will pass to a consideration 
of the claim of double payment for the premiums for the two months mentioned. 
[13] Anna M. Ryan, secretary of appellant company, produced the record kept 
by appellant of all payments made by appellee and her husband to the Western Com- 
pany. Miss Ryan testified that this record was correct, and that it showed the 
amount of and date when each and every premium on the policy in question had been 
paid. This record shows that the premium for January 1, 1917, was paid December 
14, 1916, that the one for February was paid January 10, 1917, and that the one 
for March was paid January 30, 1917. It shows the premium for December 4, 
1918, that the one for January, 1919, was paid December 17, 1918, and that the one 
for February, 1919, was paid January 22, 1919. It shows the payment of each and 
every other premium to and including the one for December, 1921, was made prior 
to the time when due or within the 30 days of grace, except the premiums payable , 
July 1, and August 1, 1920, neither of which was paid until September 9, 1920, which op. 
was the date when the application for revival of reinstatement of the policy was 
approved. This record gives appellee credit for all payments made or claimed to 
have been made by her, and shows no double payment of any premium. She makes 
no claim of her testimony that this record fails to give her credit for all payments 
made by her. On August 4, 1920, appellee mailed a check or draft to appellant for 
the purpose of paying the premium due July 1, 1920, this was received by appellant 
August 6, and on that day appellant wrote appellee a letter acknowledging receipt 
of the draft, and stating that it could not accept the same for the reason that the 
policy had lapsed for nonpayment of the July premium within the grace period, and 
in that connection sent appellee blank applications for revival of the policy, with 
directions that she and her husband execute and return them with a remittance for 
the August premium which was then due and payable. On August 16, appellee sent 
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appellant a check for $13.16 in payment of the premiums due August 1, and Sep- 
tember 1, 1920. On August 17, appellant acknowledged the receipt of the check 
and notified appellee that it could not accept the same, that appellee and her hus- 
band would have to make application for revival of forms inclosed as stated in the 
letter of August 6, with the further direction that if the applications for revival 
were approved, the policy would be reinstated and receipts forwarded, but, if for any 
reason the applications were not approved, the check and drafts would all be -re- 
turned to appellee. Following this letter appellee signed her name to one of the 
applications and signed her husband’s name to another and sent them to appellant. 
They were not approved, as both of them had been signed by appellee and neither 
of them had been signed by John Bartlett. A third application signed by John 
Bartlett was sent appellant September 6, 1920, and three days later the applications for 
revival were approved, the policy reinstated, and credit given for the remittances 
theretofore made. In these applications appellee and her husband each conceded and 
admitted that, owing to default in the payment of a premium, the policy had lapsed. 
No claim was made at that time that there had been any double payment of pre- 
miums for January, 1917, and 1919. There is a little confusion in the record rela- 
tive to the receipts sent by appellant to appellee for the premiums due in January 
and February, 1917, and 1919, but when the whole evidence is given consideration, it 
is perfectly clear that the confusion arises from clerical errors, and are not sufficient 
to sustain a finding that there had been any double payment of premiums. Appeliee, 
in her testimony, does not make any claim of double payment. The only reasonable 
inference to be drawn from the evidence is that appellee has been given credit for 
every payment made on the policy, and that there was no double payment. 

Appellee next contends that appellant having from month to month after the is- 
suance of the policy regularly sent her notice of the due date of each monthly premium 
is estopped to claim a forfeiture of the policy because of its failure to give her notice 
that a premium was due January 1, 1922. As heretofore stated, appellee for nearly 
8 years had been making monthly payment of premiums on the policy. She knew 
when each premium was due and payable, and knew the exact amount she was re- 
quired to pay the first day of each month. She makes no claim to the contrary. The 
only evidence bearing upon this question is her statement in rebuttal, to the effect 
that she had always waited until the notice came and then went to the bank and 
sent the amount of the premium to appellant at once. 

In New York Life Ins. Co. v. Lahr, 192 Ind. 613, 137 N. E. 673, cited by appellee, 
the reply alleged failure to give notice according to custom, that neither appellee 
nor his bookkeeper, whose business it was to look after and pay the premiums, knew 
of said premiums, or that the same had not been paid, or that there was anything 
due from appellee until several years thereafter, when he was informed by the com- 
pany that the policy had lapsed for failure to pay the premium. The opinion of 
the court as modified on petition for a rehearing ignores the contention that the in- 
surance company was estopped to claim a forfeiture by reason of its custom of giv- 
ing notice of the time when premiums were payable, and affirmed the judgment on 
the theory that the act of the insurance company, in making an entry on its books 
showing extended insurance, constituted a recognition of the validity and continued 
existence of the policy, and did not operate as an exercise of the company’s option 
to terminate it. 

Supreme Council v. Grove, 176 Ind. 356, 96 N. E. 159, 36 L. R. A. (N. S.) 913, 
was an action by appellee to recover on a certificate of membership in a fraternal 
insurance association, wherein the association agreed to pay a certain sum in case 
appellee arrived at a stated age, was unable to earn a livelihood, and was destitute 
of support. The real controversy was as to whether the appellee was destitute 
of support. Under the by-laws of the association two regular assessments were 
due and payable before the first and fifteenth of each month, unless said dates fell 
on Sunday or on a holiday, in which event they were payable the first business day 
thereafter. No notice was required of these regular assessments, but notice of special 
assessments was required to be given by a bulletin of information, which among 
other things stated the date of the coming due date of other than regular assessments. 
Failure to pay on or before the date so fixed suspended the member. In 1905 this 
by-law was amended so as to require members to pay on every second Monday an 
assessment called a regular assessment. No notice of these regular assessments was 


required, but the secretary was required on or before the Ist of each month to mail 
to each member a bulletin of information which should include a list of all deaths 
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and disability benefits of members for the previous months, and “such other informa- 
tion as may be determined by the supply committee on a form approved by them.” 
A form was approved by this committee which included a formal notice of the 
dates when all regular and special assessments were payable in each year. The last 
bulletin received by the appellee in that case under the heading “Assessments Due 
and Payable in 1908,” contained a statement giving the date on which each second 
Monday in 1908 fell and in which April 13 was noted as being the day on which 
assessment No. 589 fell due. In the same bulletin was a formal notice of the pre- 
ceding regular assessments Nos. 586, 587, and 588, with notice that they must be paid 
on or before March 2, March 16, and March 30. There was no proof that any of 
these assessments was or was not an extra assessment, but it had been the fixed 
custom of the committee for many years to give the dates when the regular assess- 
ments had to be paid to prevent forfeiture. That suit was commenced in June, 1907, 
and appellee continued to pay all dues and assessments up to an assessment of $7.44 
that fell due April 13, 1908, which he did not pay, but of which he testified no notice 
had been given him. The trial of the cause began April 14, 1908, and on the morn- 
ing of that day appellee tendered the amount of the assessment to the collector, which 
was refused. He then brought it into court for the use of the association. Without 
any evidence as to whether the assessment in question was a regular assessment, 
other than the fact that it was payable on the second Monday of the month, the 
court said: 

“But as forfeitures are not favored, appellant’s custom of giving notice of the 
time regular assessments are due was a waiver of the right of forfeiture for non- 
payment, without the giving of such notice. Where notice of an assessment is 
required by the by-laws of the society to be given, there can be no forfeiture on 
that ground, unless the notice is given. * * * Nor should a forfeiture be permitted 
where during a long term of years—here the full term of membership—it has been 
the uniform custom of the society to give notice. Its own acts should estop it 
* * * There are a few cases involving annual premiums, where it had been cus- 
tomary to give notice, and the failure to do so has been held not to waive the forfei- 
ture. In case of monthly assessments it is, of course, only a difference in degree, 
but where a uniform custom has been so long and unbrokenly followed, as here, 
covering the entire period of membership of over 20 years, and where, without notice, 
there is a prompt offer to pay, it is a more just rule to deny forfeiture upon the 
ground of waiver.” 

Appellee also cites Joyce on Insurance (2d Ed.), § 1332, where the author says: 

“Tf a life insurance company has been in the practice of notifying the insured of 
the time when the premiums will fall due, and of the amount, and the custom has 
been so uniform and so reasonably long in continuance as to induce the insured to 
believe that a clause for forfeiture for nonpayment will not be insisted on, but that 
notice will precede the insistence upon the forfeiture, and the insured is in conse- 
quence put off his guard, such notice must be given, and, if not given, no advantage 
can be taken of such default in payment which it has thus encouraged, for the in- 
sured is entitled to expect the customary notification; and to mislead the insured by 
not giving such notice, and then insist upon a strict compliance with the conditions of 
forfeiture, constitutes, under such circumstances, a fraud upon the assured which the 
courts have refused in numerous cases to countenance.” 

Many authorities are cited by the author in support of the above statement. One 
of the authorities cited being Franklin Life Ins. Co. v. Sefton, 53 Ind 380, where 
the plaintiff, over the objection of the defendant, was permitted to prove that it was 
the custom of the defendant to receive payment of premiums after they were due. 
This was held error, the court saying. 

“The custom or usage of the company could not be set up to control the terms of 
the contract between the parties.” 

The trial court had instructed the jury that the act of the agent in accepting pay- 
ment of a premium “after the day it was due, in the absence of fraud, would bind 
the company without any subsequent ratification by the company.” The policy pro- 
vided that agents had authority to receive premiums when due, but that they had no 
authority in any case to make, alter, or discharge contracts. It was held the agent 
had no authority to accept the premium after it became due, and that the instruction 
was erroneous. The cause was reversed because of said error. This case, as we 
read and understand it, is not in point and does not support the proposition laid down 
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by the author. This fact led us to carefully examine the cases cited by Mr. Joyce 
in suport of the text. 

In Grant v. Alabama Gold Life Ins Co., 76 Ga. 575, the court, adhering “to the 
spirit of the Georgia Code,” held that an insurance company might be estopped from 
declaring a policy forfeited by failure to give a customary notice, saying: 

“* * * Yet the insured must act with reasonable diligence, and six months’ delay 
to pay a premium for want of notice appears to us so unreasonable as to show a pur- 
pose to abandon the policy and let it lapse; and if a jury should decide that such was 
reasonable, the court should not permit the verdict to.stand. Two, or three months 
in a policy of annual premiums, a month or six weeks in semi-annual premiums, is 
time enough for one who has his life insured, though notice does not come to him 
from the company according to usage, to bestir himself to ascertain why the notice 
nas not come, and not to do so within such reasonable time, without some over- 
powering providential cause, ought to conclude him.” 

« In Brooklyn Life Ins. Co. v. Bledsoe, 52 Ala. 538, the agent who delivered the 
policy collected the first premium and died without making a report to the company. 
A few weeks before the second annual premium became due the insured wrote the 
company asking an extension of time and offering to give his note with interest. He 
was then informed that the policy stood on the books of the company as having been 
canceled because of nonpayment of the first premium. About 10 months later the 
insured died without paying or offering to pay the second premium. The cancellation 
of the policy was held erroneous and without right, but the cause’ was reversed on 
the ground that the evidence did not show any act on the part of the insurance com- 
pany preventing performance on the part of the insured, and that the nonpayment was 
without excuse, the court saying: 

“Tt is an elementary principle, that the performance of conditions precedent may 
be waived, or if the party, whose responsibility is to arise on their performance,” by 
any act of his prevents performance, the opposite party is excused from a strict com- 
pliance. He must, however, prevent performance—he must be the proximate, not 
the remote cause. * * *” 

Helme v. Philadelphia L. Ins. Co., 61 Pa. 107, 100 Am. Dec. 621, has been 
materially weakened by Smith v. National Life Ins. Co., 103 Pa. 177, 49 Am. Rep. 
121, where the court, in speaking of the contention that the failure of the insurer 
to send the customary notice excused the insured’s default, said: 

“By the terms of the contract it was certainly the duty of the assured to pay on 
the day stipulated whether he received notice or not; he knew, or was bound to know, 
the several dates at which the premiums were due, and his neglect to pay was at his 
own peril; the company was under no obligation to give the notice (Thompson v. In- 
surance Co., 14 Otto, 252). Assuming, however, that the assured may have been 
misled by the company’s course of business, there can be no apology or excuse for two 
whole years’ neglect upon that ground; such a default could not be tracted to the 
misleading effect of the company’s uniform practice in sending notices.” 

In Insurance Co. v. Pottker, 33 Ohio St. 459, 31 Am. Rep. 555, when the 
policy was delivered by the agent, he agreed to give notice when each annual 
premium became due and to collect same at the residence of the insured. This 
plan of collecting premiums was carried out from the time the policy was 
issued, in 1868 to 1872. The insured was ready, willing, and able to pay the 
premium due in October, 1873, but no one came as usual to receive it, and no notice 
had been given to pay otherwise than in the usual manner. A few days after premium 
was due the insured saw the agent who had theretofore collected the premiums and 
inquired why he had not called for the premium. On being informed by the agent that 
he had resigned because the company had marked a number of undesirable risks, and 
had directed him not to call on the parties so marked or to give them notice as 
formerly, the insured sent the amount of the premium then due to the company. 
The company refused to accept the premium thus sent on the ground that the policy 
had been forfeited. It was there held that the insured had the right to show what had 
been the uniform custom in regard to the payment of the premiums and that “no 
right of forfeiture could arise from a default procured by such disreputable strategy.” 

In Southern Life Ins. Co. v. McCain, 96 U. S. 84, 24 L. Ed. 653, the premium 
was paid to one who had theretofore been an agent of the company and to whom 
premiums had been paid. The question related to the effect of a payment made to 
the former agent by a policy holder who had not been advised of the change of agency, 
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and the failure of the company after being informed by the former agent of the re- 
ceipt of the premium, to notify the insured of the revocation of the authority of the 
former agent to receive the premium. Globe Mutual L. Ins. Co. v. Wolff, 95 U. S. 
326, 24 L. Ed. 387, involved the effect of a payment to an agent after due date of 
remium. 

. In New York Life Ins. Co. v. Eggleston, 96 U. S. 572, 24 L. Ed. 841, the 
insured had been paying the premiums to different agents as designated by the 
insurer in notices theretofore given. The insured having received no notice to whom 
to pay the last premium, and the due date having passed, telegraphed to one of the 
agents to whom former payments had been made, asking to whom payments should 
be made, and on receiving a reply telling him to pay a certain agent who held the 
receipts, tendered payment to such agent, who refused to accept the same in the 
absence of a certificate of health. The insured was sick when the tender was made, 
and died soon thereafter. 

Mayer v. Mutual Life Ins. Co., 38 Iowa, 304, 18 Am. Rep. 34, was apparently 
overruled in Mandego v. Centennial Mut. L. Ass’n, 64 Iowa, 134, 17 N. W. 656, 
19 N. W. 877, where it was Held that the failure to send notice, as was customary 
would not constitute a waiver of the condition of the policy relating to forfeiture 
because of nonpayment of premiums. On petition for rehearing, it was insisted that 
the decision was in conflict with Phoenix Mut. L. Ins. Co. v. Doster, 106 U. S. 30, 
1 S. Ct. 18, 27 L. Ed. 65. In disposing of this contention the court said: 

“In that case the controversy was in relation to the annual assessments, which, 
we believe, are required to be paid by a day certain, but the assured does not know 
the amount required. It is not the same every year, and the assured does not know the 
amount he is entitled to as dividends due, which he has the right to deduct from the 
amount payable under the policy. Now, if the company sees proper to delay sending 
such notices, and induces the assured to believe a forfeiture will not be insisted upon, 
we can readily see why it should not be permitted to insist upon a forfeiture. We 
have no such case. As is said in the opinion, the amount due was payable at a day 
certain, and the amount was fixed and known. The sending of the notice was purely 
a voluntary act.” 

In many of the cases cited by Mr. Joyce, the insurer was estopped from declaring 
the policy forfeited on account of having theretofore accepted payment after the due 
date, no question involving failure to give notice being involved. In others the insured 
was entitled to apply dividends on the premiums, in consequence of which he could 
not pay until he had notice from the insurer of the amount to pay. The authorities 
are hopelessly divided on the question as to whether forfeiture will lie where the in- 
surer has failed to give the customary notice. 

[14] It is doubtless true that where the amount of the premium is variable, is 
not known by the insured, and can only be determined by conditions wholly within 
the knowledge of the insurer, the giving of notice is necessary before there can be a 
forfeiture for failure to pay premium when due. Leonhard vy. Provident Sav. L. 
Assur. Soc., 130 F. 287, 64 C. C. A. 533; Insurance Co. v. Doster, 106 U. S. 30, 
1 S. Ct. 18, 27 L. Ed. 65; Life Ass’n v. Hamlin, 139 U. S. 297, 11 S. Ct. 61, 35 
L. Ed. 167; Hannum v. Waddill, 135 Mo. 161, 36 S. W. 616; Insurance Co. v. Smith, 
44 Ohio St. 156, 5 N. E. 417, 58 Am. Rep. 806. 

In Insurance Co. v. Smith, supra, the court applied the rule stated, saying: 

“The case is to be distinguished from one where the premium is a fixed amount, 
and from a case, slightly differing, where, although there may be dividends which the 
policy holder at his option may have applied as the premium, yet there is no agree- 
ment and uniform practice that the dividends are to be deducted each year from the 
premium and the balance only paid to the company. It may probably be safely 
conceded that in either of the two supposed cases the assured would have no right 
to depend upon a notice from the company, not even if the company had ordinarily 
sent.such notice. For the very life of successful life insurance depends upon prompt 


payment of premiums, and their business would be thrown into utter confusion if 
companies had no means of protecting themselves by forfeiture for nonpayment of 
premiums. But, while this is true, the contract is nevertheless an entire one of 
assurance for life, and the payment of the premiums, after the first, is not a con- 
dition precedent but a condition subsequent, and the parties may deal in such way’ be- 
tween each other as to estop the company from insisting upon a forfeiture where it 
would be inequitable for a forfeiture to be declared.” 
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In addition to the authorities cited by Mr. Joyce, we have made a careful study 
of all other cases which we have been able to find, and which might be helpful, and 
we call attention to the following: 

In Thompson y. Insurance Co., 104 U. S. 252, 26 L. Ed. 765, the court held it was 
no excuse for non-payment of a life i insurance premium that the company failed to give 
notice, as was their custom, it not being obligatory under the policy. The court in 
that case discussing a reply setting up usage on the part of the company of giving 
notice of the day of payment, and the reliance of the insured upon having notice, 
said: 

“This is no excuse for non-payment. The assured knew, or was bound to know, 
when his premiums became due. * * * The reason why the insurance company gives 
notice to its members of the time of payment of premiums is to aid their memory 
and to stimulate them to prompt payment. The company is under no obligation to 
give such notice, and assume no responsibility by giving it. The duty of the as- 
sured to pay at the day is the same, whether notice be given or not. Banks often give 
notice to their customers of the approaching maturity of their promisory notes or bills 
of exchange; but they are not obliged to give such notice, and their neglect to do it 
would furnish no excuse for non-payment at the day.” 

This statement was quoted with approval by our Supreme Court in Continental 
Life Ins. Co. v. Dorman, 125 Ind. 189, 25 N. E. 213. 

In Gasser’s Ex’x v. Michigan Mut. Life Ins. Co., 201 Ky. 659, 258 S. W. 
102, the court, in discussing the effect of a failure to pay a premium when due 
where there was only a reasonable delay in making the payment, resulting wholly 
from the failure of the insurer to give notice according to its previous custom, after 
calling attention to the fact that the case under consideration was not that kind of a 
case, said: 

“He knew from his policy that its life depended on his paying the annual prem- 
ium on September 16 of each year. He paid these premiums for 15 years, and so 
necessarily knew about the premiums and when they were payable. His course, 
after he obtained the loan of $229.15 on his policy, warranted the company in assuming 
that notice to him would be futile. His conduct clearly indicated a purpose not to con- 
tinue the insurance; for, if not, he had no right to remain silent so long. The failure 
to receive any further notice from the company should have apprised him, if he 
wished to continue his insurance, to pay what he owed or arrange it with the com- 
pany. He could not indefinitely remain silent and take no action under the circum- 
stances.” 

—citing Cooley’s Brief on the law of Insurance, vol. 3, p. 2281, where it is said: 

“In the case of ordinary life insurance, where the policy fixes definitely the 
amount of the premiums and the time of payment, the insurance company is under 
no obligation to give the insured notice of the amount and maturity of the premiums 
accruing on the policy, unless there is an express or implied agreement that notice 
shall be given or a statute requiring notice.” 

And continuing the court says: 


“The weight of authority seems to be to the effect that an obligation to give notice 
of the maturity of insurance premiums cannot be imposed by mere custom.” Citing 
Thompson v. Insurance Co., 104 U. S. 252, 26 L. Ed. 765; Gaterman v. American 
Life Ins. Co., 1 Mo. App. 300; Grant v. Alabama Gold Life Ins. Co., 76 Ga. 575. 

For other cases holding that usage to give notice is a favor and does not waive 
the right to insist on a forfeiture for non-payment, see Union Central Life Ins. Co. v. 
Chowning, 8 Tex. Civ. App. 455, 28 S. W. 117; Haydel v. Mutual Reserve, etc., 
Ass’n, 104 Fed. 718, 44 C. C. A. 169; Morey v. New York L. Ins. Co, 17 Fed. 
Cas. page 743, No. 9795, 2 Woods, 663; Redmond v. Canadian Mutual Aid Ass'n, 
on App. 335; Campbell v. National L. Ins. Co., 24 Upper Canada Common Pleas, 
133, 

In Yoe v. Benjamin C. Howard, etc., Ass’n 63 Md. 86, the court, in speaking 
of a 30-days’ period of grace, said: 

The 30 days’ grace was for his [the insured’s] convenience and accommodation; 
and though he had the full period of 30 days within which he could make the pay- 
ment, yet if he thought proper to defer payment to the last hour of that period, the 
delay was at his own risk, and not that of the association. Here the full 30 days had 
expired without payment, and the party died 2 days thereafter ; and, that being the case, 
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he was not a member when he died, having by his default lost his membership and 
all the benefits appertaining thereto.” 

[15,16] Our Supreme Court in Supreme Council, etc., v. Grove, supra, seemingly 
has approved the rule denying forfeiture where there has been a uniform custom of 
giving notice of the time when premiums are due, and where there has been a failure 
to give such notice, and where there has been a prompt offer to pay. But in such 
cases the act of the company in failing to give notice must be the proximate cause 
of the failure to pay. Brooklyn Life Ins. Co. v. Bledsoe, 52 Ala. 538. And when 
the insured seeks to be relieved from a forfeiture for non-payment of premiums, on 
the ground of failure to give the customary notice, he must bestir himself and pay or 
offer to pay within a reasonable time. A failure to act within a reasonable time, with- 
out some providential cause, ought to conclude him. Grant v. Alabama Gold Ins. Co., 
supra. 

[17] In the usual course of events, appellee would have received a notice about 
the middle ‘of December, 1921, that the next premium would be due and payable the 
Ist of January, and about the middle of January she would have received a notice that 
another premium would be due February 1. She knew without any notice that a 
premium was due January 1, and that another was due February 1. She also knew 
the exact amount of each of them. With full knowledge of the due date and the 
amount of the premiums, the only effect of a notice would have been to jog her 
memory. Assuming, however, that appellee, each month prior to December, 1921, 
had waited until she received notice of the premium falling due the first of the next 
month, such fact would not relieve her from the duty of acting. When the notice of 
the January premium did not reach her until after the notice of the February premium 
ordinarily would have reached her, ordinary prudence most certainly required 
her to take notice of such failure and to hasten to ascertain why the notice had 
failed to arrive at the proper time. Knowing a premium was due January 1, she 
knew that by the terms of the policy the premium must be paid when due or within 
30 days thereafter: If, as was held in the Georgia case, two or three months where 
the premiums are payable yearly, a month or six weeks where they are payable semi- 
annually are reasonable times within which to pay, the 30-day period of grace in 
the instant case should, as a matter of law, be held a reasonable time within which 
to pay, since the purpose of granting grace is to relieve the insured from possible 
default within that time in the payment of premiums when due. 

Where an insured, with the knowledge possessed by appellee, allows six weeks 
to pass by after failing to receive the customary monthly notice, and also allows the 
time for paying two premiums to pass without any excuse for so doing, other than 
that he had theretofore waited until the receipt of notice, should not be sufficient 
to relieve him from the failure to pay within time, when there is no claim that he did 
not know the amount of the premiums and when they were due and payable. Such 
a failure can result only from negligence. 

[18] Conceding the law to be as contended for by appellee, she had the burden 
of proving that her failure to pay the premium of January 1, 1922, on that day, or 
within a reasonable time thereafter, was the approximate result of the failure of 
appellant to give the customary notice. She also had the burden of proving that she 
offered to pay within a reasonable time after January 1, 1922. 

Considering the evidence most favorable to appellee, it shows she entered into a 
contract requiring her to pay a fixed premium on the first day of each month; that 
by such contract she agreed that notice of the time when the payments should be made 
was accepted by the acceptance of the policy, and that any other notice was waived; 
that she paid these monthly: installments for a period of eight years; that notwith- 
standing appellant was not required to give her notice of the due date of the premiums, 
it had given notice each month, except that it failed in December, 1921, to give notice 
of the premium due January 1, 1922; that the contract provided for a grace of 
30 days; that she was without any excuse for not paying within the period of grace, 
other than that she had a!ways waited until she received the notice. This in our 
judgment is not sufficient to discharge the burden of proving that her failure to pay 
within the period of grace was the approximate result of the failure of appellant to 
give the customary notice, and to relieve her from the responsibility of her own ne- 
glect. Where a party knows the amount of the premium, knows when it is due, and 
where there is no question as to whom it should be paid, we fail to see how a failure 
to receive notice from the insurer stating when the premium is due, can be said to be 
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the proximate cause of the insured’s failure to pay within the 30-day period of 
ace. 

si “Courts have always set their faces against an insurance company which, having’ 

received its premiums, has sought by technical defenses to avoid payment, and in like 

manner should they set their faces against an effort to exact payment from an in- 

surance company when the premiums have deliberately been left unpaid.” Mutual 

Life Ins. Co. v. Hill, 193 U. S. 551, 24 S. Ct. 538, 48 L. Ed. 788. 

The verdict in our judgment is contrary to law. 

[19] Appellant complains of instruction No. 1, given by the court on its own 
motion. By this instruction the court informed the jurors that they were he ex- 
clusive judges of the facts proven, and of the weight and credit to be given to the 
testimony of each witness; that in arriving at the weight and credit of the witnesses 
they had the right to take in consideration their actions and demeanor while on the 
witness stand, their willingness or unwillingness to testify, their means of knowing 
the things about which they testified, the reasonableness or unreasonableness of their 
testimony, and from “these facts determine what has been proven.” Appellant objects 
to the italicized expression and says it permitted the pury to consider matters 
outside of and beyond the evidence. While the instruction is not a model, it is not 
subject to the objection urged against it. : 

[20] Instruction No. 5, given at the request of appellee, was to the effect that if 
the jury found appellee had paid the premiums due January, 1917, and January, 1919, 
twice there could be no forfeiture of the policy for failure to pay the premiums due 
January 1 and February 1, 1922. When the policy lapsed in 1920, because of non- 
payment, appellee made no claim that she theretofore had made any double payment. 
She testified that she paid all of the premiums which were paid; that on August 16, 
1920, she mailed appellant a check for the premiums due August 1, and September], 
1920. A letter signed “John and Ellen Bartlett,” doubtless written by appellee, 
was mailed to appellant August 16, 1920, inclosing a check for the pre- 
miums for August and September, in which appellee stated she had gotten 
behind in her payments because of sickness. Appellee and her husband at 
that time in their applications for reinstatement of the policy admitted the policy had 
lapsed because of non-payment of premiums. In view of the evidence showing that 
the policy had lapsed in 1920, and had thereafter been reinstated on application of 
appellee and her husband, when there was no claim of any double payment of 
premiums, and no claim of error at that time, and when there was no claim by 
appellee in her testimony or in the testimony of any other witness that she made any 
double payments, it is clear there was no evidence to warrant the giving of this in- 
struction or to sustain a finding that there had been any double payment of premiums. 

[21] Instruction No. 6, given at the request of appellee, told the jury that if 
appellant sent notices each month during the life of the policy, and that such notices 
contained directions, that they should be returned with the payment of the premiums, 
it might find that appellant was estopped from claiming the policy was forfeited by 
reason of the non-payment of the premiums for January and February, 1922, if it 
found that notices of the January and February premiums were not sent, and were not 
received by appellee, and that she relied upon the sending of such notices for the 
payment of the premiums due on the policy. 

The evidence without conflict shows that all payments:on the policy up to and 
including the installments for September, 1914, were made to an agent who called 
on appellee each month, and collected the monthly premiums and gave appellee 
a receipt. Some of these receipts were introduced in evidence. There was no ref- 
erence in any of them to any notice. There is nothing in any of them to indicate that 
any notice had been given, or that any notice was to be returned with the payment of 
the premiums. The only notice introduced in evidence was a notice from appellant 
stating that the first monthly premium on the policy would be due September 1, 
1913, and which contained a statement that that notice should be returned with the 
remittance. No other notice is to be found in the record. Neither is there any evi- 
dence that any of the other notices mailed or given to appellee contained any such 
statement. The record is absolutely silent as to the contents of all notices other than 
the one given in September, 1913. Appellee makes no claim that she was under the im- 
pression that it was necessary for her to receive a notice before she could pay the 
monthly installments, or that she labored under the belief that it was necessary for 
her to return the notice when she made her remittance. Appellant, however, has not 
objected to this instruction on the ground that it is not supported by the evidence, 
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but, since the cause must be reversed for other reasons, we deem it advisable to 
call attention to the condition of the evidence as to the provision of the notices referred 
to in the instruction, so as to avoid error in case of another trial. 

Appellant also insists that this instruction is in conflict with instructions 7, 8, 
and 16, given at its request. Instruction 7, after calling attention to the provision in 
the policy to the effect that notice of each and every payment on the policy was given 
and accepted by the delivery and acceptance of the policy and that any further 
notice was waived, told the jury that, if it found that appellant up to and including 
the month of December, 1921, regularly delivered to appellee a notice of the due 
date of each premium, prior to the due date, but failed to give such notice of the prem- 
ium due January 1, and February 1, 1922, such facts alone would not excuse the 
insured from paying the premiums within the 30-day period of grace, and that such 
failure would not estop appellant from insisting that the policy had lapsed. 

By the eighth instruction the jury were told that appellant was not required to give 
notice of any premium to become due, and that the failure to give notice of the 
premiums due January 1, and February 1, 1922, did not excuse the insured from their 
failure to pay such premiums when due or within 30 days thereafter. The sixteenth 
instruction told the jury that the provision of the policy referred to in the seventh 
instruction did not require appellant to give notice and did not excuse appellee from 
the payment of the premiums when due or within 30 days thereafter. 

Appellant’s defense, as disclosed by its answer, was that the premium due Janu- 
ary 1, 1922, was not paid when due or within the period of grace. Appellee in reply 
sought to avoid the defense set up in the answer by alleging a custom of giving notice 
during the life of the policy up to and including November, 1921, of the fact that a 
— was due the first of the next month, and that it failed to give notice in 

ecember, 1921, of the premium falling due January 1, 1922. There was no 
claim in the pleadings that appellant was estopped by reason, on any statement in 
the notice, that such notice should be returned with the remittance as was referred 
to in the sixth instruction given at the request of appellee. The last instruction was 
not within the issues and should not have been given. 

We fail to see how the jury could have returned a verdict for appellee if it had 

’ followed said instructions 7, 8, and 16, unless it was misled and confused by the 
giving said instruction 6, which was not within the issues, or by said instruction 5, 
the giving of which was not justifiable under the evidence. 

Appellant also insists that the court erred in refusing to give an instruction 
directing the jury to return a verdict in its favor. Since the cause has to be reversed 
for other reasons, we do not deem it necessary to pass upon this contention, as the 
— on another trial may be materially different from that even on the first 
trial. 

The judgment is reversed, with directions to sustain the motion for a new 
trial, and for further proceedings consistent with this opinion. 

NicHo.as, J., concurs in results. 


FARBER v. MUTUAL LIFE INS. CO. OF NEW YORK 
(Supreme Judicial Court of Massachusetts. Worcester. Dec. 2, 1924.) 
145 Northeastern Reporter 535. 

1. INSURANCE—WHETHER ONE RIDING ON FENDER OF STREET 
CAR WAS PASSENGER HELD FOR JURY. 

Where it was common practice for persons to ride on fender of street car, and 

to pay fares to conductor when so riding, question whether one so riding was a 

passenger, within accident insurance policy, was for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 

4, INSURANCE—INJURY WHILE RIDING ON FENDER OF STREET CAR 
AS PASSENGER HELD WITHIN DOUBLE INDEMNITY PROVISION. 
Policy of life insurance providing for double indemnity for injuries resulting 

in death, while traveling as passenger on street car, etc., covered injuries while riding 

on fender of street car, if insured was accepted and treated as a “passenger.” 
(For other cases, see Insurance, Dec. Dig. § 527.) 

5. INSURANCE—POLICY CONSTRUED MOST STRICTLY AGAINST 
INSURER. 

Insurance policies, being invariably drawn by insurer, except as form is pre- 
scribed by statute, are construed most strongly against it. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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6. INSURANCE—EVIDENCE OF PRACTICE OF PERSONS RIDING ON 
FENDER OF STREET CAR, AND PAYING FARE THEREFOR, HELD 
COMPETENT TO SHOW ABANDONMENT OF RULE. 

Evidence of practice of people riding on fenders of street cars, on which insured 
was riding at time of his fatal injury, and subsequently paying fares, being limited 
to one year before accident, was competent to show abandonment of railway com- 
pany’s rule that riding on fenders was prohibited. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Exceptions from Superior Court, Worcester County; Philip J. O’Connell, Judge. 

Action of contract by Rose B. Farber: against the Mutual Life Insurance Com- 
pany of New York, to recover double indemnity on insurance policy for death of 
insured while riding on rear fender of street car. Verdict for plaintiff, and defend- 
ant excepts. Exceptions overruled. 

G. A. Drury and F. A. Walker, both of Worcester, for plaintiff. 

G. Hoague, of Boston, for defendant. 

Crossy, J. This is an action upon an insurance policy under which the life of 
Louis Farber was insured in the sum of $2,000, payable, in case of his death before 
February 13, 1937, to his wife, the plaintiff. The policy further provided that in 
consideration of the payment of an additional premium of 20 cents the defendant 
would pay the sum of $2,000, in addition to the $2,000 provided, for in the face of 
the policy, upon due proof that— 

The death of the assured “was caused directly by accident while traveling as a 
passenger on a railway train, a steamship licensed for regular transportation of 
passengers, a street car or other public conveyance operated by a common carrier, 
* * * and if such death occurred within 60 days after such accident.” 

The insured received injuries resulting in death within 60 days after the accident, 
in Worcester, when he was struck by a street car that collided with the car on 
which he was riding on the rear fender. The following rule of the street railway 
company, in force at the time of the accident, was admitted in evidence: 

“Duties of Motorman, Conductor and other Trainmen, 380. 
“Passengers Riding on Prohibited Parts of the Car. 

“Permit no person to stand or ride elsewhere than in a safe place upon the car. 
The standing or riding of passengers upon buffer, dashers, fenders, roof or outside 
of the closed vestibule doors is prohibited.” 

It is conceded that the plaintiff is entitled to recover the larger amount if the 
deceased was injured while traveling as a passenger on a street car within. the 
meaning of the policy. 

There was evidence that before the accident the deceased, and other persons, on 
several occasions had ridden on street cars of the railway company and that while 
so riding the conductor had collected their fares; that at times the conductor had 
received fares through the open window at the rear of the cars from persons riding 
on the fender; that neither the conductor nor any other officer or employee of the 
company had ever objected or forbidden persons to ride on the fender ; that inspectors 
in the employ of the company had observed persons so riding and made no objection 
thereto. 

It is the contention of the plaintiff that the evidence warranted a finding the 
rule above referred to had become a dead letter, that it had been waived and aban- 
doned by the company, and that persons were impliedly invited to ride upon the 
fender. McDonough v. Metropolitan Railroad, 137 Mass. 210, 213; Sweetland v. 
Lynn & Boston Railroad, 177 Mass. 574, 579, 59 N. E. 443, 51 L. R. A. 783; Boyle 
v. Columbian Fire Proofing Co., 182 Mass. 93, 98, 64 N. E. 726; Walsh v. Boston 
Elevated Railway, 222 Mass. 275, 110 N. E. 278, Ann. Cas. 1918C, 443. 

[1] The first question is, Was the insured a passenger of the street railway 
company while riding on the fender? As it could have been found that it was a 
common practice for persons so to ride and to pay their fares to the conductor when 
so riding, the question was one of fact for the jury. Walsh v. Boston Elevated 
Railway, supra. 

Whether the insured had been accepted as a passenger by the common carrier 
is different in law from the issue whether the passenger so riding could be found, 
under the circumstances, to be in the exercise of due care so as to enable him to 
recover against the carrier, or whether the carrier owed him the duty of due care. 
Files v. Boston & Albany Railroad, 149 Mass. 204, 21 N. E. 311, 14 Am. St. Rep. 
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411; Garcelon v. Commercial Travellers’ Eastern Accident Association, 195 Mass. 
531, 81 N. E. 201, 10 L. R. A. (N. S.) 961; Daley v. Boston, Revere Beach & 
Lynn Railroad, 241 Mass. 78, 134 N. E. 376. 

[2,3] The construction of a contract in writing is for the court. Creighton v. 
Elwell, 243 Mass. 580, 137 N. W. 737; Gould v. Converse, 246 Mass. 185, 189, 140 
N. E. 785. It is to be construed like other written contracts in accordance with the 
sense and meaning of the words which the parties have used; and if clear and free 
from ambiguity the words are to be taken and understood in their natural, usual 
and ordinary sense. The contract cannot be construed as meaning something dif- 
ferent from what the parties intended as expressed by the language they saw fit to 
employ. Mathews v. Bloomfield, 246 Mass. 510, 512, 141 N. E. 494; Van Bokkelen 
v. Travelers’ Ins. Co., 167 N. Y. 590, 60 N. E. 1121; Imperial Fire Ins. Co. v. 
Coos County, 151 U. S. 452, 463, 14 S. Ct. 379, 38 L. Ed. 231. 

[4] If as the jury could have found, the insured was a passenger ,the second 
— is, Was he traveling “on * * * a street car” within the meaning of the 
policy? 

[5] It is common knowledge that a policy of insurance is invariably drawn by 
the insurer, except as the form is prescribed by statute, and is to be construed most 
strongly against the company. It may be presumed to express the intention of the 
parties respecting its terms, and reasonable doubts arising. from the language of 
the policy should be resolved against the company. A person riding on a running 
board of a street car with the knowledge and assent of the carrier may be found 
to be a passenger, and it may also be found that he did not assume the risk of so 
riding and that he was in the exercise of due care. Walsh v. Boston Elevated Rail- 
way, supra, and cases cited. We see no reason why a person riding upon the fender 
of a car under similar circumstances may not be found to be a passenger, even if 
he be held to be precluded from recovering for injuries sustained on the ground that 
he assumed the risk or was lacking in due care. The insured by riding on the fender 
was on the car, even if he was not on it in a place where passengers ordinarily 
travel on street cars. 

If the parties had intended that the double indemnity should be paid only when 
the death was caused by accident while the insured was a traveler within the body 
of the car, or while traveling as persons commonly and ordinarily travel on cars 
and in a place usually provided for such persons, and under reasonable conditions of 
safety, it would not have been difficult to have inserted words to that effect in the 
policy. We are of opinion that the words used indicate a purpose to pay the double 
indemnity whenever the death is caused while the insured is “traveling as a passen- 
ger on * * * a street car,’ whatever may be the circumstances and however unusual 
they may be. The defendant is presumed to have agreed to pay the indemnity if 
and when, other conditions being present, the insured was accepted, treated and 
entitled to protection as a passenger on a common carrier, without further specification. 

{[6] The exception to the admission of evidence tending to show a practice of 
people riding on the fender of cars of the street railway company on which the 
insured was riding at the time he met with fatal injuries, and subsequently paying 
fares, cannot be sustained. The evidence was limited to a period of one year before 
the accident. This evidence was admissible to show that the rule of the railway 
company, admitted in evidence, which provided, among other things, that the riding 
of passengers on fenders was prohibited, had been abandoned. Sweetland v. Lynn 
& Boston Railroad, 177 Mass. 574, 579, 59 N. E. 443, 51 L. R. A. 783; Boyle v. 
Columbian Fire Proofing Co., 182 Mass. 93, 98, 64 N. E. 726; Von Ette’s Case, 223 
Mass, 56, 60, 111 N. E. 696, L. R. A. 1916D, 641. The cases relied on by the 
defendant to show that this evidence was improperly admitted are distinguishable 
in their facts from those in the case at bar. 

As we are unable to perceive any error in the conduct of the trial, the entry 
must. be: 

Exceptions overruled. 
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REPALA v. JOHN HANCOCK MUT. LIFE INS. CO. (No. 60.) 
(Supreme Court of Michigan. Dec. 31, 1924.) 
201 Northwestern Reporter 465. 


1. INSURANCE—ACTS OF INSURER PRIOR TO TIME THAT POLICY 
BECAME INCONTESTABLE HELD NOT TO AMOUNT TO CONTEST. 
Under life policy conditioned to be incontestable after one year, except for non- 

payment of premiums, acts of insurer within year in denying liability for insured’s 

misrepresentations in application, and in tendering premiums paid, held not a con- 
test; suit or some judicial proceeding for cancellation being required. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE—POLICY NOT CONTESTABLE AFTER STIPULATED 
PERIOD, THOUGH INSURED DIED WITHIN THAT TIME. 

Policy containing an incontestable clause may not be contested after lapse of 
that period; the incontestable period being a short statute of limitations, which is 
not interrupted by death of insured. 

(For other cases, see Insurance, Dec. Dig. ‘§ 400.) 

Appeal from Circuit Court, Wayne County, In Chancery; Guy A. Miller, Judge. 

Action by Victoria Repala against the John Hancock Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued before Clark, C. J., and McDonald, Bird, Sharpe, Moore, Steere, Fel- 
lows, and Wiest, JJ. 

Campbell, Bulkley & Ledyard, of Detroit (Edward P. Wright, of Detroit, of 
counsel), for appellant. 

Fred H. Aldrich and O. Z. Ide, both of Detroit, for appellee. 

Birp, J. Plaintiff brought suit to recover on a life insurance policy issued by 
defendant agreeing to pay her as beneficiary $1,000 in the event of the death of her 
husband, Joseph Repala. When the proofs were concluded the trial court directed 
a verdict for the plaintiff for the amount of the policy, with accrued interest. 

The policy was issued on May 27, 1921, and contained the following clause, 
which is material to this controversy : 

“This policy contains no restrictions, etc., * * * and shall be incontestable after 
one year from its date of issue, except for non-payment of premium.” 

The insured, Joseph Repala, died November 18, 1921. Proofs of death were 
perfected and delivered to the company, but it declined to pay, on the ground that 
the insured obtained the policy by means of false statements concerning his health. 
With this declination it tendered to plaintiff the premiums which had been paid by 
the insured. 

Plaintiff filed her suit on June 13, 1922. On October 2, 1922, defendant filed its 
plea of the general issue, and gave notice of its special defenses of fraud. At the 
trial plaintiff introduced the policy and the proofs of death, and rested. Defendant 
offered to show that: 

“On January 3, 1922, the premiums paid on the policy were tendered to the 
plaintiff, and she was at that time notified that the policy was considered void, by 
reason of the fact that the company had been induced to enter into it through the 
misrepresenations of the deceased, as to the condition of his health at the time of 
the application for insurance.” 

This offer was objected to by the plaintiff under the incontestable clause of the 
policy. The court sustained the objection, and this raises one of the principal 
questions of the case; namely, whether a tender of the premiums to plaintiff within 
the year, with the statement that the policy was obtained by the misrepresentations 
of the insured, was a contest within the meaning of the incontestable clause of 
the policy. 

1. It is clear from the holding in Becker v. Illinois Life Insurance Co., ‘227 
Mich. 388, 198 N. W. 884, that the trial court was right in excluding defendant’s 
offer, unless it can be said that a denial of liability on the ground of misrepre- 
sentations in the application concerning the insured’s health and a tender of the 
premiums paid was so far in the nature of a contest that the defense was permissible. 

[1] It appears to be settled by many federal and state courts that a denial of 
liability and a tender of the premiums paid is not a contest within the meaning of 
those clauses. In Northwestern Mutual Life Insurance Co. v. Pickering (C. C. A.), 
293 F. 496, the situation was very similar to the one in the present case. Within 
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the incontestable period the company repudiated the claim, and tendered the pre- 
miums paid. In discussing the effect of this, the court said: 

“An effect of the provision in question was to fix a time limit for a contest 
of the policy by the insurer on a ground other than the non-payment of premium. 
A contest so provided for imports litigation, the invoking of judicial action to 
cancel or prevent the enforcement of the policy, either by a suit to that end or by 
a defense to an action on the policy. A mere denial or repudiation by the insurer 
of its liability under the policy, accompanied by a tender of the premium paid, is 
not a contest within the meaning of the provision. American Trust Co. v. Life 
Insurance Co., 173 N. C. 558, 92 S. E. 706; Lavelle v. Metropolitan Life Ins. Co., 
209 Mo. App. 330, 238 S. W. 504; Pratt v. Breckinridge, 112 Ky. 1, 23, 65 S. W. 
136, 66 S. W. 405. The stricken part of the answer does not show that, prior to 
the filing of the answer, the defendant took any action amounting to the institution 
of a contest of the policy. So far as the record discloses, there was no contest 
of the policy until defendant’s answer was filed more than a year after the date 
of the reinstatement.” 

Similar holdings are: Jefferson Standard Life v. McIntyre et al. (C. C. A.), 
294 F. 886; Humpston v. Insurance Co., 148 Tenn. 439, 256 S. W. 438, 31 A. L. R. 
78; Powell v. Insurance Co., 209 Ill. App. 59. While there have been some 
exceptions to this rule under peculiar circumstances, we are inclined to follow it, 
and hold that what was done by defendant in this case, within the incontestable 
period, did not amount to a contest. 

[2] 2. In another assignment complaint is made that the trial court should have 
directed a verdict for the defendant at the close of the case, because plaintiff’s 
proofs showed on their face that the insured was guilty of making fraudulent state- 
ments concerning his health in his application. This is based upon the answer of 
Dr. Johnson that on April 28, 1921, he examined the chest of the insured, and “made 
diagnosis of pulmonary T. B., and confirmed it on May 6, 1921, by positive sputum.” 
If this statement of Dr. Johnson were otherwise competent to bind plaintiff as an 
admission, it would be rendered incompetent by the statute. Dr. Johnson’s certificate 
shows that he gained his knowledge or information by treating the deceased profes- 
sionally. This would render it privileged under the statute. C. L. 1915, § 12550. 
The plaintiff, by submitting it as a part of the proofs of death, could not, by so 
doing, waive the privilege of the statute. Gilchrist v. Mystic Workers, 188 Mich. 
466, 154 N. W. 575, Ann. Cas. 1918C, 757. 

[3] 3. Counsel cite several cases opposed to our holding in Becker v. Illinois 
Life Ins. Co., supra, and ask us to reconsider and reverse our construction of the 
incontestable period. When that case was decided, we were aware that the courts 
were not in unison on the question, but our consideration of the question, however, 
led us to the belief that the rule announced in the Becker Case was the better one. 
There would seem to be no injustice in holding that the incontestable period is a 
short statute of limitations, which continues until the end of the period fixed by the 
contract or statute, and is not interrupted by the death of the insured. If the death 
of the insured occurs within the period, it is no great hardship for the insurer to 
file a bill to cancel the policy if it desires to make a defense. 

The judgment of the trial court is affirmed. 


MODERN WOODMEN OF AMERICA vy. PATTON et al. (No. 100.) 
(Supreme Court of Michigan. Dec. 10, 1924.) 
201 Northwestern Reporter 225. 

INSURANCE—DIVORCED WOMAN HELD NOT ELIGIBLE TO TAKE AS 

BENEFICIARY OF FUND PAYABLE UNDER MUTUAL BENEFIT 

CERTIFICATE. 

Defendant's divorce held to render her ineligible, under Comp. Laws 1915, § 9422, 
to take as beneficiary of fund payable under mutual benefit certificate. 

(For other cases, see Insurance, Dec. Dig. § 793.) 

Appeal from Circuit Court, Kent County, in Chancery; Willis B. Perkigs, Judge. 

Bill of interpleader by Modern Woodmen of America against Grace Patton and 
others, as heirs at law of James A. Patton, deceased, and Phebe Patton and Clark 
H. Gleason, as executor of the last will and testament of James A. Patton, deceased. 
a the decree rendered defendants, Phebe Patton and James A. Gleason appeal. 

rmed. 
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Argued before Clark, C. J., and McDonald, Bird, Sharpe, Moore, Steere, Fel- 
lows, and Wiest, JJ. 


Clark H. Gleason, of Grand Rapids (Colin P. Campbell, of Grand Rapids, of 
counsel), for appellants. 

Fred P. Geib, of Grand Rapids, for appellee. 

Crark, C. J. James A. Patton received a mutual benefit certificate from plain- 
tiff society, in which his then wife, Phebe Patton, was named as beneficiary. On 
May 9, 1908, while a suit for divorce was pending, Mr. Patton effected a change of 
beneficiary in accordance with the by-laws of the ‘society, and a new certificate was 
issued of that date, payable to “Legal heirs related to said member in the relation- 
ship of heirs.” A decree of divorce was granted to Mrs. Patton on her cross-bill 
on July 28, 1908. Mr. Patton died on April 22, 1923. The fund was claimed by 
Mrs. Patton and by Mr. Patton’s sisters and others as his heirs at law. Plaintiff 
filed a bill of interpleader. The contest is between Mrs. Patton and the said heirs. 
Defendant Gleason, it seems, was executor of Mr. Patton’s will. From a decree in 
favor of said heirs at law Mrs. Patton (and the executor) has appealed, and states 
her position : 

“* * * Phebe Patton contends that the words ‘legal heirs’ as used in the policy 

to describe the beneficiaries means those persons then in being who would fit the 
designation had the assured then died; that the persons then in being who met the 
designation were Ethel W. Patton, their daughter, and herself; that the daughter 
having died subsequently and before the assured’s death, that she is the only sur- 
viving beneficiary and is entitled to the whole $2,000.” 
If it were conceded that she is right in her construction of the words “legal 
heirs,” that would not dispose of the case. By the divorce she was made ineligible 
to take as a beneficiary (see 2 Comp. Laws 1915, § 9422, and cases annotated; 
Schiller-Bund v. Knack, 184 Mich. 95, 150 N. W. 337), and she passed without 
the class entitled to be named as beneficiaries under the rules of the society. 

Two minor questions are raised, but they do not merit discussion. 

The decree is affirmed, with costs to the heirs at law against Phebe Patton. 


NEW YORK LIFE INS. CO. v. MORRIS. (No. 24522.) 
(Supreme Court of Mississippi, Division B. Dec. 8, 1924.) 
102 Southern Reporter 71. 

(Syllabus by the Court.) 

1. INSURANCE—LIFE POLICY HELD NOT TO REMAIN IN FORCE 
AFTER EXPIRATION OF QUARTER, FOR WHICH INSTALLMENT 
OF PREMIUM HAS BEEN PAID, WITHOUT PAYMENT OF INSTALL- 
MENT FOR SUCCEEDING QUARTER. 

Where a life insurance policy provides for the payment of the premium in 
quarterly installments, which shall maintain the policy in force for three calendar 
months, and that the payment of such premium shall not maintain the policy in 
force beyond the date when the next payment becomes due, except as to benefits 
provided for after default in premium payments, the contract binds neither party 
beyond the quarter for which payment has been made, except at the option of the 
insured, and this is true, although the policy further provides that any unpaid 
premiums required to complete payment for the current insurance year in which 
death occurs shall be deducted from the amount payable thereunder. 

(For other cases, see Insurance, Dec. Dig. § 349[4].) 

2. INSURANCE—POLICY HELD CONTRACT FOR INSURANCE FOR ONE 
YEAR, ONLY ON CONDITION THAT INSURED PAYS QUARTERLY 
INSTALLMENTS OF PREMIUM WHEN DUE. 

Under such a contract the insurance is not for one year absolutely, but for that 
period, only on the condition that the insured pays the premiums, when due under 
the terms of the policy. 

(For other cases, see Insurance, Dec. Dig. § 349[2].) 

3. INSURANCE—LIFE POLICY HELD “NOT EXISTING CONTRACT IN 
CASE OF VOLUNTARY DEFAULT IN PAYMENT OF QUARTERLY 
INSTALLMENT OF ANNUAL PREMIUM WHEN DUE, OR WITHIN 
GRACE PERIOD. 

Under such contract of insurance the insurer grants the insured the privilege of 
paying the annual premium in quarterly installments, but reserves the right to collect 
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a full yearly premium in the event of the death of the insured while the policy is 
in force, but, the contract so providing, in case of a voluntary default in the pay- 
ment of any installment when due, or within the grace period, the policy is no 
longer an existing contract, and the insurer has no right to collect the remaining 
installments, and no action can be maintained théreon by the beneficiary. 

(For other cases, see Isurance, Dec. Dig. § 349[4].) 

Appeal from Circuit Court, Covington County; E. L. Dent, Special Judge. 

Suit by Isabelle K. Morris against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and rendered. 

A. H. Longino, of Jackson, for appellant. 

Corley & Cranford, of Collins, for appellee. 

Cook, J. The appellee, Isabelle K. Morris, instituted this suit against the New 
York Life Insurance Company on an insurance policy issued for her benefit on the 
life of her husband, William E. Morris, now deceased, and from a judgment for 
appellee this appeal was prosecuted. 

To the declaration filed by appellee the defendant company pleaded all the various 
provisions of the policy in reference to the payment of premiums, and the provision 
for a forfeiture for non-payment of premiums. The cause was submitted to the 
court, without the intervention of a jury, on an agreed statement of facts. It was 
agreed that an annual premium on the policy, if it had been paid annually, would 
have been $73.83, but, by written agreement between the insured and the defendant, 
the premium was to be paid in quarterly installments of $19.56; that, by agreement 
of the parties, the policy took effect on the 8th day of January, 1923, and the first 
quarterly installment of the premium was paid; that the quarterly installments in- 
cluded 6 per cent. interest on the amount of an annual premium; that, before the 
maturity of the second, or April, quarterly installment of the premium, the defend- 
ant gave the insured due and proper notice of the date when said installment would 
become due and payable, but the same was not paid on its due date, or within 30 
days thereafter; that likewise the July and October quarterly installments were 
not paid; and that the insured died on December 3, 1923. 

The policy contract contains the following provision: 

“This contract is made in consideration of the payment in advance of the sum 
of $19.56, the receipt of which is hereby acknowledged, constituting the first premium, 
and maintaining this policy to the 8th day of April, 1923, and of a like sum on 
said date and every three calendar months thereafter during the life of the insured.” 

As to the grace allowed in the payment of premiums, the provision of the 
policy is as follows: 

“Grace.—If any premium is not paid on or before the day it falls due, the policy- 
holder is in default; but a grace of one month (not less than 30 days), subject 
to an interest charge of 5 per cent. per annum, will be allowed for the payment of 
every premium after the first, during which time the insurance continues in force. 
If death occurs within the period of grace, the unpaid premium for the then current 
insurance year will be deducted from the amount payable hereunder.” 

As to the payment of premiums and the effect of non-payment, the provision 
of the policy is as fellows: 

“Payment of Premiums.—All premiums are payable on or before their due date, 
at the home office of the company or to an authorized agent of the company, but 
only in exchange for the company’s official premium receipt signed by the president, 
a vice-president, a second vice-president, a secretary, or the treasurer of the com- 
pany, and countersigned by the person receiving the premium. No person has any 
authority to collect a premium, unless he then holds said official premium receipt. 
The premium is always considered as payable annually in advance, but, by agree- 
ment in writing and not otherwise, may be made payable in semi-annual or quar- 
terly payments. Any unpaid premiums required to complete payment for the cur- 
rent.insurance year in which death occurs shall be deducted from the amount pay- 
able hereunder. The payment of the premium shall not maintain the policy in 
force beyond the date when the next payment becomes due, except as to the benefits 
provided for herein, after default in premium payment.” 

The court below held, and the contention of the appellee is, that the contract of 
insurance is a contract for annual insurance, and, since the policy provides that 
any unpaid premiums required to complete payment for the current insurance year 
in which death occurs shall be deducted from the amount payable thereunder, the 
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payment of the first quarterly installment effected insurance for one year, and upon 
the death of the insured during the year the company became liable for the face 
of the policy, less the unpaid premium installments for the year. 

[1-3] We think this is a misconception resulting from a failure to construe 
together, and give effect to, all the provisions of the policy. The policy provides that 
the first quarterly installment shall constitute the first premium, and shall maintain 
the policy in force for three calendar months, at the end of which time a second 
installment shall become due, and that the payment of the premium shall not main- 
tain the policy in force beyond the date when the next payment shall become due, 
except as to the benefits provided for therein, after default in premium payment, 
and if the contention of the appellee is sustained, it will result in nullifying these 
provisions, except as to the initial yearly payments. The provision for a forfeiture 
on the date when a premium shall become due is absolute, except as to the benefits 
provided for after default in the payment of the premium. A benefit after default 
in a premium payment is found in the provision that a grace of one month will 
be allowed for the payment of any premium, during which time the insurance will 
be continued in force, and the unpaid premium for balance of the insurance year 
deducted from the face of the policy. 

Construing these provisions together, a forfeiture cannot occur until the period 
of grace allowed for the payment of a premium has expired, but, if death occurs 
duging this period, it is expressly provided that the company may collect the pre- 
mium for the current insurance year by deducting it from the amount payable under 
the policy. When this last provision is considered in connection with the general 
provision that any unpaid premiums, required to complete payment for the current 
insurance year in which death occurs, shall be deducted from the amount payable 
thereunder, it seems clear that the right to deduct from the face of the policy the 
installments not due attaches only when the insured regularly meets his payments 
at maturity, or within the period of grace, and dies before all the payments for the 
current year become due. We think that, for the purpose of this decision, it may 
be conceded that the policy is an annual insurance, but the payments are to be made 
quarterly, and it is expressly provided that the failure to make any payment when 
due will work a forfeiture. The insurance was not for one year absolutely, but 
for that period only on the condition that the insured paid the premiums when due 
under the terms of the policy. By the contract of insurance the insurer granted 
the insured the privilege of paying the annual premium in quarterly installments, but 
reserved the right to collect a full yearly premium in the event of the death of the 
insured while the policy was in force. In case, however, of a voluntary default in 
the payment of any installment, when due, or within the grace period, it is ex- 
pressly provided that the policy shall no longer be an existing contract, and in 
such case the insurer has no right to collect the remaining installments, and no 
action can be maintained thereon by the beneficiary. 

In the case of New York Life Insurance Co. v. Alexander, 122 Miss. 813, 85 
So. 93, 15 A. L. R. 314, it was held that: 

“When a life insurance policy provides for a forfeiture of the insurance, in 
case of a failure to pay premium, the policy, in case of failure to pay, is forfeited, 
and sickness or insanity will not avoid the forfeiture.” 

In the case of Thompson v. Fidelity Mutual Life Insurance Co., 116 Tenn. 
557, 92 S. W. 1098, 6 L. R. A. (N. S.) 1039, 115 Am. St. Rep. 853, the court had 
under consideration provisions similar to the ones here involved, and the court there 
said : 

“The privilege of paying the annual premium in quarterly installments was evi- 
dently for the convenience of the insured. Ordinarily, these premiums are payable 
as a whole in advance for the term of one year. The failure to pay the whole of 
the premium in such a case works.a forfeiture in the event that it is so provided. 
In this instance the result is the same, upon the failure of the insured to meet his 
quarterly payments when due. At the end of any quarter there is no obligation 
imposed upon the insured to pay the next succeeding quarter ; his failure to pay works 
a forfeiture of his contract, but the company cannot compel him to pay the remain- 
ing installments. In the event of the death of the insured, before the end of the 
first quarter, or any succeeding quarter, if he has paid his premiums when due, 
his representatives are entitled to collect his insurance. In the absence of any provi- 


. Sion permitting the company to deduct from the face value the remaining install- 
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ments for the year, the insured would receive the face value of the policy, having 
paid one-fourth, two-fourths, etc., as the case may be, of the annual premium. 
In order to avoid this, the company said to the insured, ‘You pay your premium in 
installments. If you meet those installments regularly when due, and die before 
all of the installments have become due, we will pay the face value of the policy, 
less any unpaid portion of the yearly payment.’ In other words, the company re- 
serves the right to deduct the dues for the current year accruing but not due. Thus, 
in the event of a loss, while the contract is in force, to preserve to itself the 
right to collect the unpaid portion of the annual premium. In the case of a default 
in the payment of any installment when due, the policy is no longer an existing con- 
tract, and che insurer has no right to collect the remaining installments.” 

In the case of McConnell v. Assurance Society, 92 F. 769, 34 C. C. A. 663, in 
construing similar provisions in a policy, the court said: 

“Finally, it is contended that this policy is to be construed as a policy for a 
year, upon which a quarter of the premium has been paid, and three-quarters 
remains due as a credit to the company. The case cannot be distinguished in this 
regard from Insurance Co. v. Sheridan, 8 H. L. Cas. 745, where the policy was 
in all substantial respects similar to the one under consideration. It is an annual 
policy, but it is an annual policy on which the premium is payable by quarterly 
installments, leaving the insured at liberty to drop it at any quarter, and imposing no 
liability on the part of the company, unless the quarterly payment is made at the 
end of the quarter. If, however, the insured die at the end of the first quarter of 
the current year, the insurance company receives only one-quarter of the annual pre- 
mium, instead of the whole. It has insured the deceased for a year, subject to 
his voluntary default. He has died, and the policy is earned. He should pay the 
whole year’s premium therefor, but has only paid one quarters premium. To meet 
this injustice the proviso is introduced that, if the insured should happen to die before 
the whole of said quarterly payments shall be come due, then the company shall 
be entitled to deduct premiums for all the subsequent quarters of that current year 
from the amount of the policy. That proviso is not meant to apply to the case 
of a defaulted payment, but only to a case where the payments are regularly made 
as they become due, and where all the installments have not become due on the death 
of the insured. In this case there was a failure to pay a quarterly installment on 
the day fixed. As a consequence, the policy became forfeited, and all liability thereon 
ceased.” 

In Howard v. Continental Life Insurance Co., 48 Cal. 229, a similar question 
was involved, and the court there said: 

“We agree that it was intended—in case of the death of the assured before one 
or both of the postponed installments would have become due, had he continued to 
live—that the company should deduct, from the amount insured, the balance unpaid 
of the year’s premium.. But we do not think that, as a consequence of this right 
reserved by the insurers, the assured was relieved of the necessity of paying any 
installment, when it was agreed it should be paid. The company was authorized 
to deduct any installment not due at the death, but was not compelled to pay the 
sum insured, with the right to deduct an installment overdue when death occurred.” 

In Joyce on Insurance, vol. 2, par. 1108, the rule is announced that: 

“If the stipulation is that the annual premium shall be paid quarterly in advance 
upon specified days or the policy shall be forfeited, the party will be held strictly 
to the performance of such condition, and the contract will be determined by non- 
payment as stipulated, unless such condition is legally modified or waived by the 
insurer. * * * And the rule obtains, although the policy stipulates that if the 
assured shall pay the annual premium when due, the company shal Ibe liable, and 
also that, if the whole of the quarterly premium shall not have been paid when the 
assured dies, the company may deduct the whole unpaid balance of trat year’s pre- 
mium from the amount of the policy.” 

The judgment of the court below will therefore be reversed, and judgment will 
be entered here for the appellant. 
Reversed, and judgment for appellant, 
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TRAVELERS’ INS. CO. v. POMERANTZ et al. 
(Supreme Court, Special Term, New York County. Dec. 23, 1924.) 
207 New York Supplement 81. 

1. INSURANCE—WORDS “DEFORMITY” AND “INFIRMITY” IN APPLI- 
CATION FOR INSURANCE CONSTRUED TO MEAN SUBSTANTIAL 
DEFORMITY OR INFIRMITY IMPAIRING HEALTH. 

Representations in application for insurance that applicant never had any “in- 
firmity” or “deformity” must be construed as meaning deformity or infirmity of sub- 
stantial character apparently materially impairing applicant’s health and increasing 
chance of death, which, if known, probably would have deterred company from 
issuing policy. 

(For other cases, see Insurance, Dec. Dig. § 291[7].) 

3. INSURANCE—REPRESENTATION THAT INSURED HAD NO MEDI- 
CAL OR SURGICAL ATTENTION HELD TO MEAN ATTENTION FOR 
BODILY OR MENTAL INFIRMITY OR DISEASE. 

Representation in application for insurance, “Nor have I received medical or 
surgical attention within the past five years * * * except as herein stated,” must 
be read in connection with preceding statement that “I am not deformed; I have 
had no bodily or mental disease,” and was not misrepresentation unless such treat- 
ment within five years was for bodily or mental infirmity or disease. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

4. INSURANCE—DOUBT AS TO MEANING OF LANGUAGE OF POLICY 
OR APPLICATION RESOLVED AGAINST INSURER. 

Any doubt as to meaning of language of policy or of application should be 
resolved against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Action by the Travelers’ Insurance Company against Morris Pomerantz and 
others. Judgment for defendant. 

William J. Moran, of New York City, for plaintiff. 

Stein & Salant, of New York City (Louis Salant, Eli S. Wolbarst, and Stanley 
B. Ecker, all of New York City, of counsel), for defendants. 

Levy, J. Plaintiff seeks a rescission of the life insurance policy issued to the 
defendant Morris Pomerantz for the reason that the latter made certain misrepre- 
sentations of fact in his application for such insurance which were of a material 
nature. The policy, plaintiff asserts, was issued not only in consideration of the 
payment of the premium, but upon the truth of the representations written into 
the application, and that since the latter is part of the contract (section 58 of the 
Insurance Law), any statements therein contained, if untrue and material, are sufh- 
cient to warrant a rescission, thus vitiating the policy. 

The representations are as follows: 

“T am not deformed; I have had no bodily or mental disease, nor have I received 
medical or surgical attention within the past five years—except as herein stated.” 

In support of its contention of the falsity of such representations, plaintiff pro- 
. duced at the trial certain medical testimony which it claimed fairly indicated that 

the defendant named had bodily or mental disease within the stated period, but that 
= any event he had consulted physicians and received professional attention from 
them. 

This defendant, however, urges strenuously that the testimony, even though given 
that inference which would be most favorable to the plaintiff, did not necessarily 
show that he had suffered any bodily or mental disease within the five-year period, 
although the testimony might have shown that during this time he was treated by 
several physicians. His position is that it was not only necessary for the plaintiff 
to prove that he had bodily or mental disease, but that he received medical or surgical 
attention within such five-year period for such bodily or mental disease. In other 
words, this defendant urges that the fact that he received medical attention within 
five years previous to the issuance of the policy was not a misrepresentation unless 
that medical attention was for some bodily or mental infirmity or disease. This 
view, plaintiff contends, is utterly without foundation and argues that no such inter- 
pretation could be placed upon the representations made and, even assuming that the 
defendant Morris Pomerantz had no bodily or mental disease, so long as he received 


medical or surgical attention irrespective of the nature of the ailment, the repre- 
sentation was clearly false, 
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[1] It thus becomes necessary, in order to determine the sufficiency of the claim 
of the plaintiff to rescission, to construe and interpret these representations. I am 
satisfied from an examination of the evidence adduced at the trial before me that 
it was not established that the defendant had a bodily or mental disease as the 
same are defined by the authorities. Eastern District Piece Dye Works v. Trav- 
elers’ Ins. Co., 234 N. Y. 441, 138 N. E. 401, 26 A. L. R. 1505. There the court 
said in construing the meaning of the representation, “I have never had any bodily 
or mental infirmity or deformity” : 

“It must be construed as meaning a deformity or an infirmity of a substantial 
character which apparently in some material degree impairs the physical condition 
and health of the applicant and increases the chance of that death or sickness against 
which the insurance company is asked to issue insurance, and which if known would 
have been liable to deter the insurance company from issuing the policy.” 

See, also, Dilleber v. Home Life Ins. Co., 69 N. Y. 256, 25 Am. Rep. 182; Cush- 
man v. U. S. Life Ins. Co., 70 N. Y. 72; Schmitt’ v. Michigan Mutual Life Ins. 
Co., 101 App. Div. 12, 91 N. Y. S. 448; Connecticut Mut. Life Ins. Co. v. Union 
Trust Co., 112 U. S. 250, 5 S. Ct. 119, 28 L. Ed. 708; Smith v. Travelers’ Ins. Co., 
76 Misc. Rep. 441, 135 N. Y. S. 18. 

[2] Accepting this definition as a guide, and applying it to the situation in the 
instant case, I am unable to find in the record any proof whatsoever that the defend- 
ant Morris Pomerantz suffered with a bodily or mental disease. As matter of fact, 
the record is made conspicuous by the absence of any such proof. But, says plain- 
tiff, true though this may be, we would have been able to prove that this defendant 
had a mental or bodily disease or infirmity, had not the privilege of physician and 
patient been claimed by him, and that since the privilege was so urged this court 
should draw the inference that if the doctors had been permitted to testify the dis- 
closures would have been adverse to said defendant. And as seeming authority for 
its view, plaintiff directs the attention of the court to the cases of Deutschmann v. 
Third Ave. R. R. Co., 87 App. Div. 503, 84 N. Y. S. 887, and New York Produce 
Exchange Bank v. Twelfth Ward Bank of City of New York, 162 App. Div. 
13, 147 N. Y. S. 278. In the former of these~cases the plaintiff had put witnesses 
on the stand to establish her cause, but upon cross-examination testimony had been 
elicited which when developed and followed up by other testimony showed pretty 
clearly that plaintiff had been afflicted and treated; in addition, defendant proved by 
other testimony which was not privileged that plaintiff had so suffered and been 
treated. Defendant then called a physician by whom it sought to prove the same 
fact further. As to this proffered testimony, plaintiff raised the claim of privilege, 
though she certainly did not present it as to other doctors whom she had called 
to testify. Plaintiff’s counsel there requested the court to charge the jury that a 
refusal to waive the privilege did not warrant the jury in indulging in any infer- 
ences unfavorable to her or her cause of action. This the court declined to do, 
and instead instructed the jury that the law did not prevent them from drawing 
any inference whatever from the situation. In the case before this court, however, 
no testimony was offered by the defendant. The door was not opened by way of 
the introduction of evidence as to the physical or mental condition of the defendant 
with whom we are concerned and then suddenly closed by claim of privilege. Here 
the privilege was claimed throughout, and it was one which by statute the defendant 
had a right to assert. Furthermore, in the Deutschmann Case there was evidence 
as to the disease of the plaintiff, but in the case at bar there was no evidence what- 
ever in this connection; therefore, no inference should be permitted. An _ unre- 
butted prima facie case tending to establish mental or physical disease or infirmity 
plus the claim of privilege might admit of an inference, but not so when this is 
not present. 

The Produce Exchange Case lends no more force. There the privilege claimed 
was altogether of a different nature than that in this case. Whatever may be the 
rule in regard to privilege in other cases, in the relationship of patient and doctor, 
the privilege obtaining has assumed a certain sanctity and courts are reluctant to 
disturb it; no forceful reason appearing to the contrary. Under the circumstances, 
I am unable to commit myself to the principle, particularly where, as here, there 
is a total absence of any proof of disease of the defendant, if any, that an unfa- 
vorable inference should or could be drawn merely because the privilege was claimed, 
to which under the statute he had a perfect and complete right. If the doctrine 
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of the plaintiff were carried to its logical conclusion, a party claiming privilege 
would be assured of no measure of protection under the very law authorizing it, 
as this could immediately be destroyed by the possibility of an adverse inference. 
I find authority for my view in the scholarly treatise on Evidence of Prof. Wig- 
more, who says: 

“When the privilege is claimed by a patient who is also a party, no inference 
as to the facts suppressed can be drawn.” Section 2386, p. 3357. 

Obviously this learned writer was keen to emphasize the words “no inference,” 
as they are italicized by him. To similar effect, see Wentworth v. Lloyd, 10 H. L. 
Cas. 590. There it was held that there is no presumption of fact to be made against 
a party who enforces the rule against the disclosure, by his attorney, of knowledge 
professionally acquired. Lord Chelmsford, in concurring with the Lord Chancellor, 
in this respect took occasion to say: 

“* * * With reference to excluding evidence, on the ground that the knowl- 
edge of the facts inquired into had been professionaliy obtained, * * * the use 
which the master of the rolls made of the exercise of the plaintiff’s right to prevent 
the disclosure of confidential communications seems to me so entirely at variance 
with principle, and so utterly in contradiction to the well known and invariably 
recognized privilege of professional confidence, that 1 cannot pass it by in silence. 
* * * The law has so great a regard to the preservation of the secrecy of this rela- 
tion that even the party himself cannot be compeiled to disclose his own statements 
made to his solicitor with reference to professional business. * * * The exclusion 
of such evidence is for the general interest of the community, and therefore to say 
that when a party refuses to permit professional confidence to be broken everything 
must be taken most strongly against him, what is it but to deny him the protec- 
tion which, for public purposes, the law affords him, and utterly to take away a 
privilege which can thus only be asserted to his prejudice.” 

This precise reasoning may be very appropriately adopted in the case at bar. 
See, also, Bolton v. Corporation of Liverpool, 1 Myl. & K. 94, 95. A well-considered 
case in point is Penn. R. Co. v. Durkee, 147 F. 99, 78 C. C. A. 107, 8 Ann. Cas. 790, 
which was decided by the Circuit Court of Appeals for the Second Circuit embrac- 
ing the New York District. There the court had occasion to construe the meaning 
of sections 834 and 836 of the Code of Civil Procedure, which are identical with 
sections 352 and 354 of the Civil Practice Act. In that case defendant called a 
physician, a Dr. Peterson, who had treated the plaintiff, and sought to prove by 
him the nature of the trouble for which he had treated her. The question of privi- 
lege was raised and sustained. The court below refused to charge that the jury 
could draw unfavorable inference, and this was urged as a ground for reversal upon 
appeal. Pa Circuit Court of Appeals, holding untenable the position of the appel- 
lant, said: 

“To hold that, because the patient does not waive or abandon the prohibition. 
inferences adverse to his side of the controversy may be drawn by the jury, would 
be to fritfer away the protection it was intended to afford.” 

And so here, where plaintiff has failed to show some evidence of the falsity 
of the representations made in the application, even if the cases cited by it were 
authority for its position in these circumstances, I find that I am not warranted 
in drawing any unfavorable inference as a result of the defendant’s exercise of 
the right to privilege unequivocally granted him by statute. 

[3] We now come to the final question in this controversy, namely, does the 
statement in the application, “Nor have I received medical or surgical attention 
within the past five years—except as herein stated,” constitute a material misrepre- 
sentation of fact sufficient to avoid the policy. Here also plaintiff urges that 
though it might have failed to show evidence proving mental or bodily disease or 
infirmity in the defendant, the fact that within the five-year period he had con- 
sulted and been attended by a physician is sufficient to work rescission. Defendant 
contends, however, that the representation just quoted must be read in connection 
with that which precedes, it being separated from the latter by a comma only, and 
let us see what it is: “I am not deformed; I have had no bodily or mental disease” — 
which should be, as the defendant urges, read in with that which follows, and thus 
paraphrased the entire statement would be, “I have had no bodily or mental disease, 
nor have I received medical or surgical attention within the past five years in rela- 
tion to such bodily or mental disease.” 
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[4] In the first place, if any doubt exists as to the meaning of the language 
employed, it should be resolved against the plaintiff insurance company who drew 
both the policy and the application. Dilleber v. Home Life Ins. Co., supra; Bushey 
& Sons v. American Ins. Co., 237 N. Y. 24, 142 N. E. 340. It appears but reason- 
able to construe this statement from the standpoint of what was understood by the 
insured, and proceeding from that premise the only logical, and it seems to me 
the only proper, interpretation to give it is as contended for by the defendant, 
namely, that he had not been treated nor had he consulted a physician for any men- 
tal or bodily disease or infirmity. See Genung v. Metropolitan Life Ins. Co., 60 App. 
Div. 424, 69 N. Y. S. 1041; Valentini v. Metropolitan Life Ins. Co., 106 App. Div. 
487, 94 N. Y. S. 758; Denaro v. Prudential Ins. Co., 154 App. Div. 840, 139 N. Y. S. 
758; Smith v. Travelers’ Ins. Co., 76 Misc. Rep. 441, 135 N. Y. S. 18. In the 
last case the policy contained the following statement: “I have not been disabled 
nor have I received medical or surgical attention within the past five years.” Pass- 
ing upon that, the Appellate Term, through Guy, J., said: 

“As to warranty ‘O,’ ‘I have not been disabled nor have I received medical 
or surgical attention within the past five years,’ this warranty must be construed 
in the light of the purpose for which it was made, viz., to convey to the assurer 
full knowledge of all serious disabilities from which the person applying for insur- 
ance has suffered during the previous five years. Unless it is to be assumed that the 
business of health insurance is conducted solely for the profit of the insurance com- 
panies, without any corresponding possibility of benefit on the part of the assured, 
it cannot be supposed that the warranty had reference to any such temporary illness 
as the evidence shows the plaintiff suffered in the month of May previous to the 
issuing of the policy. Though in his application to the board of education the 
plaintiff described it as a serious personal illness, that is but an expression of his 
opinion, not from a medical point of view, or the point of view of obtaining insur- 
ance, but as a compliance with certain established rules of the department of edu- 
cation regulating the pay of its employees. There is no evidence that the disease 
was of a nature which seriously disabled him, or such as left any serious effects 
having a bearing upon the purpose and meaning of the policy.” (Italics mine.) 

[5] As for the punctuation, a “comma” has been defined to be a point used to 
mark the smallest structural divisions of a sentence. Webster’s Dictionary. It has 
also been defined as a rhetorical punctuation mark indicating the slightest possible 
separation in ideas or construction. Standard Dictionary. It would seem, therefore, 
that it may be employed as much for the purpose of grammatical construction as 
in respect to the ideas sought to be conveyed. As to the latter, even if this punc- 
tuation were improper, it is no more allowable in vitiating the obligation involved, 
or in destroying the effect of the writing which assures it, than bad grammar. 
To permit this plaintiff insurance company to punctuate in mitiori sensu of its own 
words would indeed be something of a real novelty. Punctuation may aid in ascer- 
taining the true reading of a document, but it may still be read and interpreted 
without such aid. White v. Smith, 33 Pa. 186, 75 Am. Dec. 589. If is by no 
means an arbitrary standard, which is to control the meaning and construction of 
a sentence in opposition to the actual meaning of the writing. In a document which 
contains punctuation marks, the words, and not the punctuation, are the controlling 
guide in its construction. Lambert v. People, 76 N. Y. 220, 32 Am. Rep. 293. Punc- 
tuation is not part of the English language. It is always subordinate to the text. 
and is never allowed of itself to control the meaning of such text. The court will 
take the writing by its four corners, and determine its meaning from its language, 
and, having ascertained from the arrangement of its words what its meaning is, 
will construe it accordingly, without regard to the punctuation marks. Ewing v. 
Burnet, 11 Pet. (36 U. S.) 41, 54, 9 L. Ed. 624. The sense of a writing is gathered 
from its words and their relation to each other, and after that has been done, punc- 
tuation may be used more readily to point out the division in the sentences and parts 
of sentences. But the words control the punctuation marks, and not the puctuation 
marks the words. Holmes v. Phenix Insurance Co., 98 F. 240, 39 C. C. A. 45, 47 
L. R. A. 308. Punctuation in writings, therefore, may sometimes shed light upon the 
meaning of the parties but it must never be allowed to overturn what seems the plain 
meaning of the whole document. Osborn v. Farwell, 87 Ill. 89, 29 Am. Rep. 47. 

I am therefore constrained to the conclusion that the representation can be inter- 
preted in no other way than that heretofore expressed, and since plaintiff has failed 
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to prove that the defendant Morris, Pomerantz suffered from a bodily or mental dis- 

ease or infirmity or that he was treated by a physician in that connection, rescission 

cannot be decreed, and judgment must be for the defendant upon the merits. 
Submit findings and decree. 


BONAPARTE v. SUPERIOR BEN. BENEVO. ASS’N. (No. 1149.) 
(Court of Civil Appeals of Texas. Beaumont. Nov. 19, 1924.) 
266 Southwestern Reporter 520 
1, APPEAL AND ERROR—APPELLANT’S BRIEF TAKEN AS TRUE 

WHEN NOT CONTESTED. 

Where all rules of court for presentation of causes in this court have been com- 
plied with by appellant in his brief, court, in accordance to rules 40, 41, will accept 
as true appellant’s statements as to nature and result of suit, and evidence adduced 
at trial. 

(For other cases, see Appeal and Error, Dec. Dig. § 768.) 

2. INSURANCE—EVIDENCE HELD TO CALL FOR DIRECTED VERDICT 

FOR PLAINTIFF, AND NOT FOR DEFENDANT. 

In action on life policy, direction of verdict for defendant held erroneous, and 
that evidence called for directed verdict for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

‘Appeal from Nacogdoches County Court; A. T. Russell, Judge. 

Action by William Bontparte against the Superior Benefit Benevolent Association. 
Judgment on directed verdict for defendant, and plaintiff appeals. Reversed. 

Hodges & Greve, of Nacogdoches, for appellant. 

Adams & Moore, of Nacogdoches, for appellee. 

Hicutower, C. J. The appellant, William Bonaparte, brought this suit against 
the appellee, Superior Benefit Benevolent Association, a concern engaged in the life 
insurance business, to recover the balance due on a policy issued by appellee in favor 
of Susie E. Bonaparte, wife of appellant, in which appellant was named as beneficiary, 
in the event of the death of insured. 

Appellant, in his petition, alleged the issuance of the policy, the total amount of 
which was $500, the death of the insured, and that the policy was in full force and 
effect at the time of insured’s death, and that appellee had failed and refused to dis- 
charge the liability under the policy, except to the amount of a payment of $122.50, 
which it paid on June 23, 1923. Appellant’s prayer for recovery of the balance due 
on the policy; that is, the difference between $122.50 and $500, such difference being 
$377.50, with interest, etc. 

After general demurrer and several special exceptions, which are not before us 
for disposition, appellee answered by general denial, and by the following special 
defenses: (1) That defendant was not furnished with proper proof of the death of 
the insured; (2) that proper notice was not given by plaintiff to defendant of the 
filing of his suit, as required by the rules of defendant’s order; (3) that all de- 
fendant was liable for under the contract of insurance had been paid, and defendant 
was not due plaintiff anything as claimed by him; (4) that, by the terms of the con- 
tract of insurance, $300 of the amount stipulated to be paid was not to be paid until 
defendant’s state Grand Chamber should meet on the second Tuesday in August 
following the death of insured, and take action upon that amount of the claim, and 
that, if not allowed by that body, plaintiff was required, before he could resort to 
the court, to appeal from the action of the state Grand Chamber of defendant’s 
order; that defendant’s state Grand Chamber met and refused to make provision for 
the payment of the $300, and that no appeal from that action was taken by plaintiff 
to the National Chamber, and that, therefore, the trial court was without jurisdiction 
to hear the cause; (5) that at the time of her death insured was riding in an auto- 
mobile, traveling at a speed in excess of 35 miles per hour, which was in violation 
of the state law, and that because of such violation the certificate of insurance, under 
the rules and provisions of the Constitution and by-laws of defendant, was null and 
void at the time of insured’s death; (6) that at the time of insured’s death, her policy 
had lapsed for the reason that her dues had not been paid, as required by the con- 
tract and rules and provisions of defendant’s Constitution and by-laws. 

The case was tried with a jury, but upon conclusion of the evidence the trial court 
peremptorily instructed a verdict for the defendant, and entered judgment accord- 
ingly, and from that action the plaintiff has prosecuted an appeal. 
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Counsel for appellant, in their brief, present several assignments of error against 
the action of the trial court, one of which is that the trial court, instead of instruct- 
ing a verdict for defendant, should have granted appellant’s special requested charge, 
directing the jury to return a verdict in his favor for the amount sued for by him. 
The appellee has filed no brief. 

In connection with the assignments of error and propositions and argument relat- 
ing thereto, counsel for appellant make what purports to be a full and complete state- 
ment of the evidence adduced upon the trial touching the issues as made by the 
pleadings of the parties, and the substance of this statement is as follows: 

That the policy sued on by appellant was issued by appellee to Susie E. Bona- 
parte, his wife, August 12, 1922, and appellant was therein named as beneficiary. 
That the policy provided that, in the event of the death of the insured during the life 
of the policy, appellee upon proper notice of death, would, within 24 hours there- 
after pay the appellant $200 of the amount named in the policy as funeral expenses. 
That insured died on February 23, 1922, the result of injuries sustained while riding 
in an automobile on that day. That due and proper notice was given to appellant 
of insured’s death immediately thereafter, but that appellee failed and refused to 
pay the $200, as provided by the policy. That no amount was paid by appellee in 
discharge of its liability until June 23, 1923, on which date it did pay, in discharge 
of certain funeral expenses, $122.50. That appellee’s state Grand Chamber failed and 
refused to meet in August following insured’s death and failed and refused to make 
provision for the payment of the remainder due to appellant under the policy, and that 
appellee’s state Grand Chamber failed and refused to meet in September following, 
and make such provision, and that no further payment than the $122.50 had ever been 
made by appellee, though it had, on a number of occasions, promised to pay the 
policy in full; but that finally appellee had refused to make further payment and 
denied its liability to appellant. That insured was in good standing on her policy at 
the time of her death, with all dues and assessments at that time fully paid, and that 
the policy at her death was in full force and effect. 

[1] As we stated before, there is no brief for appellee challenging the correct- 
ness, accuracy, or truth of the statements, or any of them, made in appellant’s brief 
in any particular, and, under the rules governing in this court, we accept the state- 
ments contained in appellant’s brief as being true and as being acquiesced in by 
appellee, and will dispose of this appeal accordingly. 

By rule 31, relating to the briefing of causes in this court, it is provided, in sub- 
stance, that the appellant, in conection with his assignments of error and propositions 
advanced in his brief shall also make statements from the record which have a bear- 
ing upon such assignments and propositions in order that this court may dispose of 
such contentions without resort to the entire record. The rule further provides that 
such statement made by counsel for appellant in the brief must be made faithfully, in 
reference to the whole of that which is in the record having a bearing upon such prop- 
ositions, upon the professional responsibility of counsel who makes it. See rule 31, 142 
S. W. xiii; Thomason v. McEntire (Tex. Civ. App.) 223 S. W. 616; Panhandle Mo- 
tors Co. v. Foster (Tex. Civ. App.) 245 S. W. 269... 

Rule 41 provides, in substance, that the statements made by counsel for appellant 
in his brief, if not contested or challenged in the brief of appellee, will be considered 
as acquiesced in by the appellee. 

Rule 40 provides, in substance, that when it shall be found by the court that the 
rules prescribed for the preparation of causes in this court for submission have been 
fully complied with by the appellant, the court will, in its discretion, regard the ap- 
pellant’s brief as a proper presentation of the case, without examination of the record 
as contained in the transcript, and base its decision thereon, unless the appellee shall, 
by the time of the calling of the case on its docket, file in the appellate court copies 
of his brief, to be kept there with the transcript, containing his objections succinctly 
and definitely to the grounds of error as presented in the propositions of appellant 
or plaintiff in error in his brief, taking up each of them in order, and stating such 
other matters contained in the record in the mode prescribed for appellant and plain- 
tiff in error as may sustain his objections to each. 

[2] Now in this case, there is no challenge by appellee in any manner of any 
statement made by counsel for appellant in his brief touching the nature and result 
of this suit, or the evidence adduced upon the trial, as made in connection with the 
assignments and propositions advanced by appellant. We therefore accept appellant’s 
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statement of the nature and result of the suit, and the statement made by his counsel 
in their brief as to the evidence adduced upon the trial, and from that it is clear to 
us that the certificate of insurance issued in favor of appellant’s wife was in full 
force and effect at the time of insured’s death, and that none of the defensive matters 
interposed by appellee’s answer were substantiated by proof, and therefore all such 
defenses must fail for the lack of proof. On the evidence as developed upon the trial, 
the trial court should have instructed a verdict in favor of appellant for the amount of 
the policy, less the payment of $122.50 that was admittedly made by appellee in dis- 
charge of its liability, together with interest at the legal rate from the date that 
the balance due on the policy should have been paid. This being true, it is the duty 
of this court to reverse the trial court’s judgment, and to here enter such judgment in 
favor of appellant as that court should have entered. It is therefore ordered, ad- 
judged, and decreed by this court that the judgment of the trial court be reversed, 
and that judgment be here rendered in favor of appellant for the sum of $377.50, with 
interest thereon at 6 per cent. per annum from the 14th day. of August, 1923, until 
paid, and further, that appellant recover of appellee all costs of suit. 


MODERN WOODMEN OF AMERICA v. SHATTUCK. (No. 7246.) 
(Court of Civil Appeals of Texas. San Antonio. Dec. 10, 1924.) 
266 Southwestern Reporter 621. 


1. INSURANCE—PROVISIONS IN BY-LAWS AND CERTIFICATE RE- 
SPECTING NOTICE TO LOCAL OFFICER OF FRATERNAL BENEFIT 
SOCIETY HELD VALID. 

Provision in by-laws and beneficial certificate of fraternal benefit society that 
notice to local camp officer shall not be construed as notice to head camp or officer 
thereof until presented in writing to head clerk of society held valid, in view of Rev. 
St. art. 4847. 

(For other cases, see Insurance, Dec. Dig. § 695. 

2. INSURANCE—BENEFICIARY AND ASSURED ARE CHARGED WITH 
KNOWLEDGE OF BY-LAWS AND THEIR LEGAL EFFECT. 

By-laws of a fraternal benefit society are binding upon beneficiary as well as 
assured, both of whom are charged with knowledge thereof and their legal effect. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

3. INSURANCE—ASSIGNEE OF FRATERNAL BENEFIT CERTIFICATE 
OBTAINS NO GREATER RIGHTS THAN BENEFICIARY. 

Assignee of fraternal benefit certificate obtains no greater rights than beneficiary 
who assigned the certificate. 

(For other cases, see Insurance, Dec. Dig. § 728.) 

4, INSURANCE—ASSIGNEE OF CERTIFICATE HELD CHARGED WITH 
KNOWLEDGE OF LIMITATION ON LOCAL CAMP CLERK’S AU- 
THORITY TO RECEIVE NOTICE. 

Assignee of fraternal benefit certificate held charged with knowledge of limita- 
tion of local camp clerk’s authority to receive notice to bind society. 

(For other cases, see Insurance, Dec. Dig. § 728.) 

5. INSURANCE—SOCIETY, PAYING BENEFICIARY WITHOUT KNOWL- 
EDGE OF CLAIM OF ASSIGNEE, HELD NOT LIABLE TO LATTER. 
Fraternal benefit society, paying amount of certificate to beneficiary without 

knowledge of claim asserted by assignee of certificate, held not liable to latter, though 

notice had been given clerk of local camp. 

(For other cases, see Insurance, Dec. Dig. § 728.) 

Appeal from Bexar County Court; McCollum Burnett, Judge. 

Action by W. D. Shattuck against the Modern Woodmen of America and another. 
Judgment for plaintiff, and named defendant appeals. Reversed and rendered as to 
named defendant, otherwise affirmed. 

Truman Plantz, of Warsaw, Ill., George H. Davis, of Rock Island, Ill., and 
Hicks, Hicks, Dickson & Bobbitt and R. D. Wright all of San Antonio, for appellant. 

E. B. Cocke and B. H. Kelly, both of San Antonio, for appellee. 

Sir, J. As a member of the Austin Camp of Modern Woodmen of America, 
a fraternal benefit society, R. W. Wright held a benefit certificate in that order for 
$1,000, payable upon his death to his wife, E. Leo Wright. It appears that at the 
time of his death, while the certificate was still in force, R. W. Wright was in- 
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debted to W. D. Shattuck in the sum of $447. Within less than a month of Wright’s 
death, by some means not disclosed by the record, Shattuck induced Mrs. Wright to 
execute and deliver to him an assignment of the certificate to Shattuck, combined 
with a power of attorney to Emmett B. Cocke to collect the insurance from the 
society and pay Shattuck out of the proceeds. The recited consideration for the 
assignment was the existence of the husband’s obligation to Shattuck and the widow’s 
desire to pay it. On the day following the execution and delivery of the assignment 
Emmett B. Cocke, nominated therein as Mrs. Wright’s attorney in fact, wrote the 
following letter to “Mr. Carpenter,” clerk of the Austin Camp of the society in 
question : 

“Inclosed herewith I am sending you a copy of assignment of interest, power of 
attorney, and order or authority, for you to deliver to me whatever may be due 
Mrs. R. W. Wright from an insurance policy which her late husband R. W. Wright 
carried in your order. If I understand your rules correctly, you would pay the claim 
by check payable to Mrs. Wright. That is, I understand, an invariable rule. Our 
purpose in getting the assignment and power of attorney is that the matter must go 
through our hands. We, of course, will expect Mrs. Wright to indorse the check, 
which she now consents to do. We wish to protect our client, Mr. W. D. Shattuck, 
from a change of mind by Mrs. Wright, which might be brought by the influence of 
friends. Mrs. Wright, as you will see, has signed the power of attorney, and is 
willing to pay this claim of Shattuck’s; but, if the check were turned over to her 
directly, she might be prevailed upon by friends to repudiate her agreement, and she 
might then refuse to pay the claim, in which event we would have no remedy. I am 
writing to you to find out whether you will protect our rights in this matter; if you 
will not, I will be forced to take steps to protect my client. I do not wish to work 
any hardship on Mrs. Wright, but this is a just claim, and she has agreed to pay it; 
I intend to do everything in my power to see that she does. Mrs. Wright lives at 
2203 Trinity St., Austin; it will probably be better for you to confer with her, and 
then write me. 

“Please give this matter prompt attention and oblige. 

“Yours truly, Emmett B. Cocke.” 

To this letter Carpenter, the local clerk, made no reply, nor did he forward it 
to the head office of the society, or otherwise communicate with the society with 
reference thereto, and the society had no actual notice of Shattuck’s claim or assign- 
ment. It is presumed that proof of Wright’s death was made to the society in due 
course, for subsequently voucher, payable to Mrs. Wright, the designated beneficiary, 
for the amount of the certificate, was sent by the head office to the Austin clerk, 
who delivered it to Mrs. Wright, who collected the amount through the banks from 
the head office, and appropriated the proceeds to her own uses. 

Subsequently, Shattuck brought this suit against both Mrs. Wright and the fra- 
ternal society for the amount of his claim, with interest. Mrs. Wright in due course 
filed an answer, in which it was alleged, according to appellant's brief: 

“Among other things, alleged that the so-called assignment was without con- 
sideration, because the obligation owing by her husband to Shattuck was a com- 
munity debt for which she was not liable, and that this benefit certificate was her 
property, and consequently her agreement to pay the obligation, for which she was 
at no time liable, was unsupported by a consideration. She also alleged that the 
alleged assignment was procured by fraud and undue influence.” 

Mrs. Wright seems to have lost interest in the matter with the filing of this 
answer, however, notwithstanding the defensive facts were locked within’ her breast, 
for she did not appear at the trial or testify, but left the society to shift for itself 
in its endeavor to avoid double payment of the certificate, the full amount of which 
she had collected and pocketed, in the face of her assignment thereof. The society 
adopted Mrs. Wright’s answer, went to trial thereon, and judgment was rendered in 
favor of Shattuck against it and Mrs. Wright for $653.37. The latter does not 
complain of this judgment, but the society has brought up this appeal. 

It will be seen, then, that the fraternal society paid the full amount of the insur- 
ance certificate to the widow of the assured, she being the beneficiary designated in 
the certificate, and the only question to be determined here is whether or not the 
society shall now be required to make an additional payment of more than half of the 
amount of the certificate to Shattuck, a stranger. The relief sought and obtained by 
Shattuck works an obvious hardship upon the fraternal society and its surviving mem- 
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bers and their beneficiaries, and ought not to be sustained unless the right thereto 
is clearly established. 

It is conceded that the society had no notice or knowledge of the assignment to 
Shattuck, unless the notice given the camp clerk at Austin should be imputed, although 
not in fact imparted, to the society. Now appellee seeks to invoke the usual rule 
that notice to an agent is notice to the principal, and contends that Carpenter, the local 
clerk, was a local agent of the society, within the contemplation of that rule. 

[1] But it is expressly provided in the by-laws of the society, and a like provision 
was indorsed on the beneficial certificate, that no officer of the society (except in cases 
not applicable here), nor any local camp officer, is authorized to waive any provision 
of the by-laws of the society which relate to contracts between the society and its 
members, and “neither shall any knowledge or information obtained by, nor notice 
to any local camp or officer or member thereof, or by or to any other person, be 
held or construed to be knowledge of or notice to the head camp, or the officers 
thereof, until after said information or notice be presented in writing to the head 
clerk of the society.” It has been held in this and other states that such limitation 
upon the authority of a local officer of a fraternal benefit society, such as this, is valid 
and effectual, and we so hold in this case. In fact, it is in effect so provided in our 
~~. Article 4847, R. S.; Sov. Camp v. Rodriguez (Tex. Civ. App.) 249 

. W. 266. 

[2-4] It is, of course, equally well settled that the by-laws of such a society are 
binding upon the beneficiary as well as the assured, both of whom are charged with 
knowledge of such by-laws and their legal effect. Of course, too, when Shattuck 
took the assignment of the certificate, he obtained no greater rights thereunder than 
his assignor, the beneficiary, had, even if that assignment was effectual for any pur- 
pose, which is questioned in view of the alleged nature of the consideration, or 
absence of consideration, therefor. Shattuck therefore took the certificate charged 
with knowledge of the limitation upon the camp clerk’s authority, and accordingly 
the notice given by his attorney to the clerk did not reach the society, constructively 
or otherwise. Moreover, it is obvious that Shattuck, or at least his attorney, had 
examined and analyzed the provisions of the certificate, prior to the notice to the 
camp clerk, for in his letter to the latter the attorney undertook to construe some of 
those provisions. 

[5] We perceive no purpose to be served by going further into a discussion of the 
case. The conclusions we have set down settle the appeal against appellee, for, since 
the society paid the full amount of the certificate to the beneficiary specifically desig- 
nated therein, and had no knowledge of the claim thereto now asserted by Shattuck, 
a stranger, it will not be compelled to pay such claim. To require it to do so would 
have the effect of destroying a contract expressly authorized by our statutes, and 
solemnly entered into between the society and its members. 

The case appears to have been fully developed below, and the facts are agreed 
to by the parties. Accordingly, the judgment is reversed, in so far as appellee was 
allowed to recover against the Modern Woodmen of America, and judgment is here 
rendered that appellee take nothing by reason of his suit against said society, and 
that said society recover of appellee all costs incurred by it in this court and the court 
below; in all other respects the judgment is affirmed. 

Affirmed in part, and in part reversed and rendered. 


PACIFIC MUT. LIFE INS. CO. v. TURLINGTON. 
(Special Court of Appeals of Virginia. Dec. 18, 1924.) 
125 Southern Reporter 658. 
1. INSURANCE—POLICY HAS NEITHER LOAN NOR CASH VALUE 
UNLESS CONTRACT OR STATUTE SO DECLARES. 
Policy has neither loan nor cash value unless contract or statute so declares. 
(For other cases, see Insurance, Dec. Dig. § 179%, 244.) 
2, INSURANCE—DOUBTFUL EXPRESSION IN POLICY WILL BE CON- 
STRUED STRICTLY AGAINST INSURER. 
Doubtful expression in policy will be construed strictly against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE—INSURER HELD NOT REQUIRED, BEFORE LOAN 
VALUE OF POLICY ATTACHED, TO PAY OVERDUE PREMIUM IN 
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ORDER TO EFFECT LOAN OUT OF WHICH OVERDUE PREMIUM 

COULD BE PAID. 

Life policy while conferring privilege of right to loan in amount of cash value 
attaching after payment of three annual premiums, provided that no present cash 
value, and no automatic extension attached, as incident to policy, until three annual 
premiums had been paid, and until three full years had passed. Held that until 
insured paid the three annual premiums he had no right to a loan and no right to 
require insurer to prevent forfeiture of policy, to apply loan value in payment of 
overdue premium in order to make loan available out of which if made, such overdue 
premium could have been paid. 

(For other cases, see Insurance, Dec. Dig. § 364.) 

Appeal from Circuit Court, Accomac County. 

Action by S. James Turlington, administrator of the estate of Charles Devries 
Phillips, against the Pacific Mutual Life Insurance Company, Judgment for plaintiff, 
and defendant appeals. Reversed and rendered. 

Roy D. White and H. Ames Drummond, both of Accomac, and William L. Mar- 
bury, of Baltimore, Md., for plaintiff in error. 

James E. Heath, of Norfolk, for defendant in error. 

Hott, J. For convenience the plaintiff below will be called the plaintiff here and 
the defendant below the defendant here. 

This action was brought by S. James Turlington, administrator of Charles Devries 
Phillips, to recover on a certain life insurance policy dated October 1, 1918, wherein 
the Pacific Mutual Life Insurance Company of California agreed to pay, upon proof 
of the death of the oar the sum of $2,000. The beneficiaries in it when issued 
were the insured’s wife, Carrie M. Phillips, and his two children, Garland D. and 
Catherine F. Phillips. Afterwards, in due course, the wife was made the sole bene- 
ficiary, with provision that should she die before the insured the policy should be 
for the benefit of his estate. She did predecease him, and so this action is properly 
brought in the name of his administrator, he having died intestate. There was judg- 
ment for the plaintiff for the amount sued for. This policy was issued through the 
Florida branch of the defendant company, and provides on its face in part as follows: 

“In consideration of the application for this policy, a copy of which is attached 
hereto and made a part hereof, and of the payment in advance of the quarter-annual 
premium of $18, and of the payment of a like premium on the lst day of January, 
April, July and October, in each year during the continuance of this policy until the 
death of the insured; promises to pay, at the home office of the company in the city 
of Los Angeles, on receipt at said home office of due proof of the death of Charles 
Devries Phillips, here called the insured, $2,000, less any indebtedness hereon to the 
company and any unpaid portion of the premium for the then current policy year, to 
Carrie M. Phillips, wife of the insured, Garland D. Phillips and Catherine F. Phillips, 
children of the insured, equally, or to the survivors or survivor.” 

The insured returned to Virginia in December, 1919, and went to the home of his 
mother-in-law, Mrs. Clare Hornsby, at Quinby in said county. There he continued 
to live until late in September ‘or early in October of 1920, at which time he was 
arrested and held to serve an unexpired term in the county jail for violation of the 
prohibition law. He was sent to the county road force, but was brought back to 
Accomac jail because of his mental condition. He was adjudged a lunatic and taken 
to the state hospital at Williamsburg on the Friday preceding his death, which oc- 
curred on the 13th of March, 1921. From the date ot the policy to October 1, 1920, 
he paid his premiums promptly. The premium of October 1 was paid, but it was the 
last payment made. Notice that a quarterly premium would be due on January 1, 
1921, was duly sent, and when payment was not received a tracer was sent out and 
thereafter a letter calling attention to the overdue premium; and after the grace 
period provided for in the policy had expired, he was invited by letter to apply for 
reinstatement. To none of these did he respond. All of them were addressed to 
Quinby, Va., his last-known address. Some must have reached him in the prison 
where he was held, for Mr. Turlington testifies in chief: 

“IT would like to state that I know that Mr. Phillips received correspondence from 
this company while he was incarcerated in jail, and all that correspondence was 
turned over to me, and I know that on one occasion he got a notice of the premium 
that was due from that company because it was handed to me.’ 

About these facts there is no dispute at all. It is conceded that the last payment 
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made was on October 1; that the payment due on January 1 was never paid; and 
that the insured died after the expiration of the days of grace and on March 13. The 
consideration for the policy was the continued payments of the premiums promised 
and these were not paid. Certainly the one due January 1 was not made, but it is 
eo it is not necessary that it should be. The plaintiff’s position stated in his 
rief is: 

“That is to say, the said Charles Devries Phillips had the right on October 1, 
1920, to pay to the plaintiff in error $72, and then immediately to have the plaintiff 
in error turn back to him, upon the sole security of his policy, the cash surrender value 
available at the end of the third year of the life of the policy, after deducting from 
the said sum a year’s interest thereon. Phillips did not pay to the plaintiff in error 
on October 1, 1920, the full year’s premium, but, as stated, made only his regular 
quarterly payment of $18. It would therefore have been necessary for him to pay 
$54 more in order to obtain the loan mentioned. The amount of this loan was $84. 
[See table on p. 38 of the printed record.] So that if Phillips had at any time after 
October 1, 1920, paid the additional $54 to the plaintiff in error, he would have been 
entitled to get back from the plaintiff in error $84 less 6 per cent. interest thereon. 
This interest would have amounted to $5.04, so that he would have been entitled to 
get back the net sum of $78.96. In other words, on October 1, 1920, and thereafter 
until his death, the plaintiff in error had in its hands belonging to Phillips the dif- 
ference between $78.96 and $54, or $24.96.” 

In support of this is cited 14 R. C. L. 966: 

“Subject to the exceptions hereinafter noted, the rule may be laid down broadly 
that an insurance company has no right to declare a policy of insurance forfeited for 
the nonpayment of a premium, assessment, or dues, when at the time the company 
is in any way indebted to the policyholder, either for dividends declared or other funds 
which it may have in its hands belonging to the insured.” 

To the same effect see Girard L. Ins. Annuity & T. Co. v. Mutual L. Ins. Co., 97 
Pa. 15; State Mutual Life Insurance Co. v. Forest, 19 Ga. App. 296, 91 S. E. 428; 
Mutual Life Insurance Co. of New York v. Breland, 117 Miss. 479, 78 So. 362, 
L. R. A. 1918D, 1009; Reliance Life Insurance Co. v. Hardy, 144 Ark. 190, 222 S. W. 
12; and North v. Nat. Life & Accident Insurance Co. (Mo. App.) 231 S. W. 665. 

[1] These cases all hold that where anything is due to the insured and he is in 
default, it is the company’s duty to apply the amount so due upon the premium in 
default, and, since it is the company’s duty to do so, the courts will treat it as having 
been done and will not permit the policy to lapse so long as the amount which may be 
due is sufficient to carry it. This seems to be the general law on this subject, but 
it is entirely irrelevant to the instant case, unless there was at the date of the default 
on January 1, 1921, something due from the company to Mr. Phillips. There is noth- 
ing that inheres in the nature of a life insurance policy that gives it either a loan or 
cash value, and it has none unless the contract so provides or some valid statute so 
declares. Haskell v. Equitable Life Assurance Co., 181 Mass. 341, 63 N. E. 899; 
Vance on Insurance, p. 40. It is nowhere claimed that there is any statute which 
affects this Florida contract. We must look to its face for governing provisions. 
The table which was copied into the record at page 38 gives to this policy at the end 
of the third year a cash loan value of $84, and gives no surrender value at an earlier 
date. 

The rights and liabilities of the parties to the contract are set out in the policy and 
speak for themselves. They are as follows: 

“Nonfeiture—After this policy shall have been in force three full years, the 
insured may elect within three months after any default in payment of premium, but 
not later, any one of the following options: 

“Option 1—Cash Surrender Value. Surrender this policy to the company at its 
home office for its cash value; or 

“Option 2—Paid-Up Life Insurance. Have this policy indorsed by the company 
for a reduced amount of paid-up life insurance, payable at the same time and on the 
same conditions as this policy; or 

“Option 3.—Paid-Up Term Insurance. Have the insurance for the face amount 
of this policy, less any indebtedness hereon to the company, continued in force from 
date of default for such term as is hereinafter provided, but without the right to loans. 

“The cash surrender value shall be equal to the entire reserve on the face amount 
of this policy, computed according to the American Experience Mortality Table, and 
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interest at the rate of 3% per centum per annum. Any indebtedness hereon to the 
company shall be deducted from the cash surrender value. 

“The amount of the paid-up life insurance, or the term of the paid-up term 
insurance, shall be such as the amount of the cash surrender value, reduced by the 
amount of any indebtedness hereon to the company, will purchase, applied as the net 
single premium at the attained age of the insured based on the American Experience 
Mortality Table, and interest at the rate of 34% per centum per annum. 

“The company reserves the right to defer the granting of a cash value for a 
period not exceeding sixty days after application therefor is made. 

“Automatic Nonforfeiture—If the insured shall not, within three months from 
default, surrender this policy to the company at the home office for its cash sur- 
render value, as provided in option 1, or for indorsement as paid-up life insurance 
as provided in option 2, the insurance will be automatically continued as provided 
in option 3.” 

The provision dealing with loans is as follows: 

“Cash Loan and Nonforfeiture Benefits. 

“Cash Loans.—At any time after three full years’ premiums have been paid, and 
while this policy is in full force and effect, the company will advance to the insured, 
on the proper assignment of the policy and on the sole security thereof, the whole 
or any part of the cash surrender value available at the end of the policy year in 
which application for the loan is made; provided that from such loan interest thereon 
to the end of the then current policy year, together with any indebtedness hereon to 
the company and any unpaid portion of the premium for the current policy year, shall 
first be deducted. 

“Interest on the loan shall be at the rate of 6 per centum per annum, payable in 
advance on each anniversary date of the policy. If interest is not paid when due, it 
shall be added to the principal and bear interest at the same rate. Failure to repay 
the loan or to pay interest thereon shall not avoid this policy, unless the total in- 
debtedness hereon to the company shall exceed the cash surrender value at the time 
of such failure, nor until 31 days after notice of such fact shall have been mailed 
by the company to the last-known address of the insured, and of the assignee of 
record, if any, at the home office of the company. The company reserves the right 
to defer the granting of loans for a period not exceeding 60 days after application 
therefor is made, unless such loans are to be used to pay premiums on this policy.” 

[2] Remembering that doubtful expressions incorporated into contracts of insur- 
ance are to be construed strictly against the insurer, we reach the conclusion that, 
while this policy had no cash value until the end of is third year, the insured did 
have the right, after the payment of “three full years’ premiums” to a loan. 

[3] That brings us to the plaintiff’s claim, which, to restate it, is this: He states 
that it is true that the full three years’ premium had not been paid, that is, that the 
third year’s premium had not been paid, but he says that since, had it been paid, he 
would have been entitled to a loan in excess of the sum so paid, we must hold that 
the company had to his credit that amount and was obliged to apply it upon his over- 
due premium. 

The answer to all of this is that it violates the plain letter of the contract. 
From its express provisions it appears that no present cash value and no automatic 
extension attached as incident thereto until three annual premiums had been paid and 
until three full years had passed. This is the contract as written: Entered into by 
competent parties, not unlawful in itself, not contrary to public policy and in violation 
of no statute. It is not within the province of courts to whittle away by nice dis- 
tinctions the patent meaning of plain . English. 

The insured had no right to a loan and no right to require that the insurance 
company do anything until he had made these payments, and the company could not 
be required to make them for him. To require the company to make this payment 
to the end that the loan might become available out of which the premium could 
he paid is to travel in a circle. 

In Orleans Parish v. New York Life Ins. Co., 216 U. S. 517, 30 S. Ct. 385, 54 
L. Ed. 597, cited by the plaintiff, the court in discussing these loans said: 

“The contract on the face of the note goes on to provide that if the note is not 
paid when due it shall be extinguished automatically by the countercredit for what we 
have called the reserve value of the policy. In short, the claim of the policyholder on 
the one side and of the company on the other are brought into an account current by 
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the very act that creates the latter. The so-called liability of the policyholder never 
exists as a personal liability; it never is a debt, but is merely a deduction in ‘account 
from the sum that the plaintiffs ultimately must pay. In settling that account interest 
will be computed on the item for the reason that we have mentioned, but the item 
never could be sued for any more than other single item of a mutual account that 
always shows a balance against the would-be plaintiff.” 

For this case to be in point the loan has to run with the cash value of the policy, 
and no éash value, in the case in judgment, attached until three full years had passed. 
It is true that the right to a loan accrued immediately upon the payment of the third 
full annual premium, and might be for the cash value of the policy at the end of said 
year and on the sole security thereof. These conditions were reasonable. The pay- 
ment of this third premium kept the policy alive to the end of the third year, and 
it was then, and not before that, any cash value attached. This loan could not exceed 
this value, ran with it, and’ could be canceled by it. On the other hand, if this 
third premium was not paid the policy itself lapsed. It had no cash value and no 
value of any kind, and the company could not have been required to make a loan 
on the sole security of a dead policy. 

_ If the insured had no right to a straight loan he had none to one the proceeds 
of which might have gone to pay a defaulting premium. 

The right to a loan cannot be measured by the purposes to which its proceeds 
might be applied. 

Much has been said about forfeiture and the readiness of courts to relieve against 
it. Looking to the substance of things there is nothing here to forfeit. Certainly 
during the first three years following the execution of the contract the company 
on its part agreed to keep the policy alive so long as the premiums were paid, and 
when they were not paid the contract was at an end. We might as well speak of 
forfeiting a fire insurance policy at the end of the term for which it was written. 

Finally it is to be remembered: 

“Promptness of payment is essential in the business of life insurance. All the 
calculations of the insurance company are based on the hypothesis of prompt payments. 
They not only calculate on the receipt of premiums when due, but on compounding 
interest upon them. It is on this basis that they are enabled to offer insurance at 
the favorable rates they do. Forfeiture for nonpayment is a necessary means of 
protecting themselves from embarrassment. Delinquency cannot be tolerated except 
at the option of the company.” Klein v. Insurance Co., 104 U. S. 88, 26 L. Ed. 662; 
Mercer v. Atlantic Ins. Co., 111 Va. 699, 69 S. E. 961. 

For the foregoing reasons we are of opinion the judgment should be reversed, 
and the final judgment entered for the defendant. 

Reversed. 
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FIRE 
TATUM v. HARTFORD FIRE INS. CO. (No. 1437.) 
(District Court, W. D. Louisiana. October 10, 1924.) 
2 Federal Reporter (2d) 275 

1, INSURANCE—VERBAL CONTRACT TO ISSUE POLICY HELD 
BINDING. 

Defendant insurer, through its agents, solicited plaintiff to carry builder’s insur- 
ance, to which she assented, and a temporary policy was issued. Later, as the building 
progressed, she was again solicited to increase the insurance, and promised to notify 
the agents of the amount she was willing to carry, which she did; the amount being 
within that offered. It was the custom of the agents to retain policies issued in their 
office unless called for, and plaintiff supposed her policy was so retained until after 
loss by fire, when she was informed that the agent had neglected to issue it. Held, 
~~ her acceptance of the offer created a binding contract, and that defendant was 
iable. * 

(For other cases, see Insurance, Dec. Dig. § 131 [1].) 

2. INSURANCE—BUILDER’S RISK POLICY HELD NOT INVALID BE- 
CAUSE INSURED WAS NOT THE UNCONDi TIONAL OWNER OF THE 
PROPERTY. f 
That under the standard form prescribed by a state statute a policy is void if 

insured is not the unconditional owner of the property held not to invalidate a builder’s 

risk policy in usual form, because the building contractor had an interest in the property, 
which was recognized and protected by a loss payable clause. 

(For other cases, see Insurance, Dec. Dig. § 282 [4].) 

At Law. Action by Mrs. Marguerite L. Tatum against the Hartford Fire In- 
surance Company. Trial to court, and judgment for plaintiff. 

Barksdale, Clark & Van Hook, of Shreveport, La., and Bullock & Warren, of 
Ruston, La., for plaintiff. 

Alex Smith, of Shreveport, La., for defendant. 

Dawkins, District Judge. Plaintiff filed in the state court for Bienville parish 
the present claim to recover for the loss by fire of a certain frame building situated in 
>. town of Gibsland; the pertinent allegations of the petition being in substance as 
ollows: 

That she had entered into a contract for the construction of a certain building 
at a cost of $10,725, and that shortly thereafter the defendant, Hartford Fire Insur- 
ance Company, through its agents, Gibsland Insurance Agency, W. L. Hamner, man- 
ager, “solicited from petitioner the insurance on said building, and that petitioner en- 
tered into an agreement with defendant, Hartford Fire Insurance Company, through 
said Gibsland Insurance Agency and said W. L. Hamner, manager, to insure said 
property, and that defendant, through its said agency, should keep the property insured 
against loss or damage by fire during the process of construction, that policies should 
be issued thereon in increasing amounts in proportion to the value of the building 
as the work of construction progressed,” and that, in accordance therewith, a policy 
was issued on June 21, 1922, for $2,500, to partially cover the interest of petitioner up 
to August 21, 1922. 

That while still in process of construction, “on or about September 26, 1922, the 
defendant Hartford Fire Insurance Company, through its special agent, R. P. Luther, 
and its said local agent, W. L. Hamner, made a special inspection of said building 
and solicited petitioner to take out a fire policy thereon in the sum of nine thousand 
dollars ($9,000). That petitioner took under advisement the proposition thus made by 
the special and local agents of the defendant company, and during the next day called 
at the office of said Gibsland Insurance Agency and said W. L. Hamner to accept 
the proposition and authorize the issuance of a policy to her in the sum of eight 
thousand dollars (8,000), and that, said Hamner being out of his office, petitioner re- 
turned to her office and went again once or twice to see said Hamner, and finally on 
September 29, 1922, petitioner went again to the office of said Gibsland Insurance 
Agency and said W. L. Hamner, and, again finding said Hamner out, petitioner wrote 
out and left in the office and on the desk of said Hamner written acceptance of de- 
fendant’s proposition to insure the building and request for the issuance of a policy in 
accordance with their proposition in the sum of eight thousand dollars ($8,000), that 
said written acceptance and request for issuance of policy, which is now in possession 
of the defendant company, or its agent, said W. L. Hamner, was in words and figures 
as follows, to wit: 
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“‘Gibsland, La., September 29, 1922. 
““Mr. W. L. Hamner: Please write policy on my hotel building for amount of 
$8,000. I called at your office and you were not in; so leave this note, so you attend 


to it when you come in. 
“Mrs. M. L. Tatum.’ 


“That said written acceptance and request for issuance of policy was duly received 
by the said W. L. Hamner, agent, on his return to his office, and was accepted by him 
on behalf of the defendant company as an acceptance of the proposition made by him 
and the said R. P. Luther, special agent, and that it was the intention of the said W. 
L. Hamner, agent, then and there promptly to issue said insurance policy in the sum of 
eight thousand dollars ($8,000) to petitioner for and on behalf of the defendant com- 
pany. That through no fault of petitioner, and for some cause unknown to petitioner, 
the said Gibsland Insurance Agency and the said W. L. Hamner neglected promptly to 
issue said policy and that petitioner, knowing that said W. L. Hamner had received 
said written acceptance and request for issuance of policy, assumed and believed that 
said policy had been promptly issued and had been retained for her by said Hamner 
in his safe for future delivery, as was his custom in such cases, and that petitioner 
did not know of the neglect and failure of said Gibsland Insurance Agency and said 
Hamner to promptly issue said policy until the morning of October 3, 1922, after said 
building had been destroyed by fire, at which time said Hamner came to petitioner and 
notified her that he had neglected to issue said policy immediately, as he had intended 
to do, and that said policy had not issued up to the time of the fire.” 

Petitioner further alleged that the said building was about 75 per cent. completed 
at the time of the fire, but that the actual value thereof was in excess of $10,000, and 
that defendant, Hartford Fire Insurance Company, justly and legally owes petitioner 
$8,000, the amount of the policy of insurance accepted and agreed to be written by 
it through its special and local agents as aforesaid; that proper notice and demand 
had been given without avail. The prayer was for judgment in the sum of $8,000. 

The case was promptly removed to this court upon the ground of diversity of 
citizenship. Thereafter defendant answered, denying the material allegations of the 
petition, and pleading in the alternative, averred that, if the policy had been issued, it 
would be null and void for the reason that, under the standard Louisiana form, if 
the interest of an assured is other than unconditional owner, the insurance is without 
effect ; that the interest of the defendant in said property was not that of unconditional 
owner, because of the fact that she had entered into a contract with one Andrews for 
furnishing the material, labor, etc., to construct the building, which had not been 
completed and delivered, so as to vest in her complete ownership. Defendant prayed 
that plaintiff’s demands be rejected at her cost. Trial by jury was waived in writing, 
and the matter has been submitted to the court for judgment. 

Opinion. 

Defendant filed an exception of no cause of action, but, inasmuch as a determina- 
tion thereof involves the same issues as a decision of the case, the exception is referred 
to the merits. In support of her allegations, plaintiff has shown the following facts. 

About the Ist of May, 1922, she entered into a contract for the construction of the 
building to cost $10,725, and on May 3lst of the same year the general agent of de- 
fendant, at Atlanta, Ga., wrote to its local agents at Gibsland, where the building 
was constructed, as follows: 


“Atlanta, Ga., May 31, 1922. 
“Gibsland Insurance Agency, Agents, Gibsland, La.—Gentlemen: Our informa- 
tion is to the effect that Mrs. M. L. Tatum will erect store and hotel building on 
First North street. This appears to us to be desirable business, and if you find 
that such is the case we hope that you will be able to secure this line for the Hartford. 

“Yours very truly, 

JAS-f W. R. Prescott, General Agent.” 
The matter was taken up with the plaintiff by the local agent and the special 
representative of the defendant, with whom it was agreed that the property should 
be kept insured during the course of construction. Accordingly a policy for $2,500 
was issued on June 21, which expired August 21, 1922. Nothing further was done 
until the latter part of September, when this same special agent came to Gibsland, 
and in company with W. L. Hamner, manager of the local agency, representing 
the defendant, inspected the building and authorized insurance to the extent of 
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$9,000. As to what happened thereafter, plaintiff, who is not contradicted, but 
corroborated by Hamner, the local agent, testified as follows: 

“Q. Do you know whether or not they had made a special inspection of that 
building? A. They said that they had made a thorough inspection of the building 
before calling on me at my office. 

“Q. What did you tell them with reference to taking out a policy for $9,000? 
A. That I would check up on the building and see just how much it would cost. 

“Q. What did you tell them with reference to letting them know about this 
insurance? A. That I would let them know later, in a few days, the amount. 

“Q. At that time, state whether or not the first policy for $2,500 expired? 
(Objection. Ruling of the court.) A. Yes, sir. (Objection, and ruling of court 
made general. ) 

“Q. What did you do with reference to notifying Mr. Hamner of the amount 
of insurance you wanted, or what did you do? A. Well, later, after getting the 
statement from Mr. Anderson and checking up on the amounts, etc., I called on Mr. 
Hamner at his office. He was not in there, and I called again and he was not in, and 
I called three or four times and he was not in, and I left a written notice on his 
desk to write me a policy. 

“Q. You say you left a written notice on his desk in reference to this insurance? 
A. I did. 

“Q. Examine document marked ‘P-3’ and state if that is the document which 
you left on his desk? A. It is. 

“Q. That is the document to which you refer? A. Yes, sir. 

“Q. That you left on his desk? A. Yes, sir. 

“OQ. Was this document left on Mr. Hamner’ s desk on the day on which it was 
written? A. It was. 


‘Q. When did this building burn? A. On the morning of the 3d of October, 
1922. 


“OQ. 1922? Yes, sir. 

“You will have to speak a little louder. What time of the morning did the 
building burn, or what time of day? A. Well, it was after 12 o’clock at night and 
before daylight when it burned down. It was practically burned up by daylight. I 
don’t know just the hour. 

“Q. Did you or not think that this insurance had been written at the time of 
this fire? A. Yes, sir. 

“Q. When was the first time that you knew, that you found out, that the policy 
had not been issued? A. About 8 o’clock the morning of the 3d of October, after 
the fire. 

“QO. How did you find it out? A. Mr. Hamner called on me at my office. 
(Objection. Ruling of the court.) ; 

" You mean that he called you over the phone? A. Called on me at the 
office. 

“Q. In person, you mean? A. Yes, sir. 

“Q. All right. What did he say to you? A. He said that he had not issued 
the policy, but that he had received the notice to issue the policy. 

. 2. And that was the first that you knew that the policy had not been issued? 
A. Yes, sir.’ 

The record otherwise discloses that it was the custom of the local agency, which 
represented the defendant and some three other insurance companies, to retain in 
its safe the policies of 90 per cent. of its clients, and I think it conclusively estab- 
lished that, in the light of what had transpired, Mrs. Tatum felt perfectly secure in 
the belief that her property had been covered and the policy issued. The written 
request, bearing date September 29, 1922, for issuing the policy, was produced and 
filed in evidence, and reads as follows: 

“Gibsland, La., September 29, 1922. 

“Mr. W. L. Hamner: Please write policy on my hotel building for amount of 
$8,000. I called at your office, and you were not in; so leave this note, so you will 
attend to it when you come in. 


“Mrs. M. L. Tatum.” 
The building was destroyed by fire early on the morning of October 3d. Demand 
was made upon the representative of the company at Shreveport and liability denied. 
The policy never having been issued, plaintiff takes the position that the insurance 
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became effective by the offer to insure through the local and special agents of defen- 
dant company and her acceptance under the circumstances above indicated, and that 
liability therefor arises as in contract, notwithstanding the said failure to actually 
issue the policy. 

{1] The position of the defendant on the question of liability vel non is twofold: 
First, that there was never any definite offer and acceptance in specific terms, such 
as to constitute a contract of insurance; and, secondly, that, granting the terms and 
conditions were agreed upon orally, it was contemplated that the contract should 
be reduced to writing, and, this not having been done, the transaction was never 
completed. 

On the first proposition, I am of the view that the evidence establishes a full 
and complete agreement. In the first place, this insurance was sought by this 
particular company through its general, special, and local agents, and there is no 
question as to selection of a company for covering the risk. The special representa- 
tive of the defendant company, both on the occasion of the issuance of the first policy, 
and immediately preceding the fire, had visited the premises, made an inspection, 
and authorized the issuance of insurance. The first policy was issued and is in 
evidence, showing all of the terms, conditions, ‘rates, etc., as well as the form of 
policy defendant used on risks of this nature, and I think it reasonably established 
that the same kind of policy was to cover the second risk; so that the only item to be 
inserted, different from the former contract, was the amount of insurance. The 
defendant company, through its proper representative, having authorized insurance to 
the extent of $9,000, and the plaintiff having indicated a purpose to promptly advise 
the amount of insurance which she would require, and this having been done in the 
manner heretofore recited, I do not think it was necessary that the local agent there- 
after formally communicate to her the fact of acceptance of the risk. In other words, 
I am convinced that the proposition of defendant company, through its representa- 
tives, was such that Mrs. Tatum was allowed to determine the amount of insurance 
which she wished to carry, and that the defendant would accept her application and 
issue a policy on the same terms and conditions as the former one for whatever amount 
she might request. 

On the second point of the defense, I do not believe the rule of law relied upon 
by the defendant is applicable. Insurance contracts fall within a peculiar class, and 
are covered by the laws of insurance, rather than the rules of ordinary agreement. 
The practice of covering insurance risks immediately through telephonic or tele- 
graphic request has become of such uniform practice that I think the courts are 
justified in taking cognizance thereof. If this were not the rule, much of modern 
business and commerce would be seriously handicapped, if owners were unable to 
have their property covered by insurance until the actual issuance and delivery of 
a written policy. Thousands of transactions of this nature occur daily throughout the 
country, and upon the point as_to whether insurance can become effective until the 
actual issuance of the policy I quote from the following authorities: 

“While the usual course of dealing is otherwise, negotiations for an insurance 
contract may be initiated by the insurer offering to insure on certain terms, and 
where this is the case the contract is complete on the acceptance of the offer by 
the person proposed to be insured.” 14 R. C. L. p. 897, § 74. 

“The acceptance of the offer or application completes the contract and binds the 
insurer although the policy had not been issued or delivered. 26 C. J. 64, and au- 
thorities cited in footnote. 

“The contract of insurance need not be a specialty nor even in writing, for it 
is well-settled law that a parol contract of insurance is valid in the absence of a 
statutory requirement or other positive regulation to the contrary, and this rule covers 
not only agreements to insure, but the completed contract. * * * A parole contract 
by a duly authorized agent of an insurance company is binding on the company 
before issuing the policy.” Joyce on Insurance, § 31. 

“The company may be bound by an oral contract of insurance or an oral agree- 
ment to insure and by the weight of authority such contracts are valid; so an agent 
intrusted with blank policies, signed by the president and secretary, with authority 
to negotiate, fill up, and issue the same, may bind the company by a parol contract 
to insure, and an agent authorized to make the necessary surveys, and negotiate and 
conclude all the terms of the contract and to fill up and countersign the policy, may 
bind the company by a parol contract to issue a policy. So an unrestricted authority 
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to negotiate a contract of insurance by issuing a policy includes authority to make 
a valid preliminary contract for such insurance. * * * And a local agent of a foreign 
company, with similar authority, may bind the company by parol to contracts of 
original or renewal insurance. Again, a person who for years has been held out 
as the general agent of an insurance company, with full power to negotiate con- 
tracts of insurance, is authorized to make a preliminary contract of insurance to be 
consummated by a subsequent filling up and delivery of a policy. So it is well 
settled that an agent, with power to solicit insurance, accept risks, agree upon and 
settle the terms of insurance, and to issue and renew policies, has the authority to 
make a preliminary parol contract, binding on his principal, either to issue or renew 
a policy about to expire. And an agent with similar powers may validly contract 
by parol, memorandum or binding slip. So an agent authorized to bind the company 
pending correspondence concerning the policy may make a valid parol contract to 
insure.” 2 Joyce Ins. §525; Western Assurance Co. v. McAlpin, 23 Ind. App. 220, 
55 N. E. 119, 77 Am. St. Rep. 423. 

“A company, bound in good faith to furnish a policy in the usual form and with 
the usual clauses, cannot escape liability by its neglect to do so.” Bradley v. Nash- 
ville Ins. Co., 3 La. Ann. 708, 48 Am. Dec. 465. See note in Ann. Cas. 1916B, 
678; Duffie v. Bankers’ Life Association, 160 Iowa, 19, 139 N. W. 1087, 46 L. R. A. 
(Bi. 5.) 20. 

From the above citation of authorities, I think it sufficiently appears that the 
facts proved by this record establish an agreement complete within itself to bind 
the insurance company for the loss. 

[2] Taking up, now, the question raised in the alternative defense; that is, 
granting that an oral contract of insurance had been established, the same would 
be without effect, for the reason that the plaintiff was not the unconditional owner of 
the property, as required under the standard form provided by the state statute. 
In answer to this contention, it is sufficient to say that the record reasonably discloses 
the purpose of the parties to issue and accept a policy of the same kind and char- 
acter as that first issued; that is, a builder’s risk contract in favor of Mrs. Tatum, 
with loss payable clause to the contractor, and which, on its face, would indicate 
clearly the nature of the interest of all parties concerned. I am not confronted 
with the question of any right or claim on behalf on the contractor in this case. 
He is no party to this suit, and so far as the record advises is asserting no rights 
under the contract of insurance. 

The proof establishes that the loss exceeded by some $2,000 or $3,000 the amount 
of the policy, and, taken all in all, I think the plaintiff is entitled to recover. For 
the reasons assigned, it is adjudged and decreed that the plaintiff, Mrs. Marguerite L. 
Tatum, have and recover judgment against the defendant, Hartford Fire Insurance 
Company, in the full sum of $8,000, with 5 per cent. per annum interest from 
judicial demand until paid, together with all costs of suit. 


CHARLES H. DRESSER & SON, Inc., v. ALLEMANNIA FIRE INS. CO. OF 
CITY OF PITTSBURGH, PA., anp Four OTHER CASEs. 
(Nos. 1005, 1007, 1012, 1014, 1016.) 
(Supreme Court of Errors of Connecticut. Dec. 12, 1924.) 
125 Atlantic Reporter 912. 

1. INSURANCE—FIRE POLICY ISSUED ON CONDITION PREVIOUSLY 
ISSUED POLICY BE SURRENDERED, NOT EFFECTIVE WITHOUT 
SURRENDER OF PRIOR POLICY. 

Fire policy issued on condition that previously issued policy should be surren- 
dered, did not come into force where previous policy was not surrendered. 

(For other cases, see Insurance, Dec. Dig. § 136[3].) 

2. INSURANCE—AUTHORITY OF INSURANCE AGENTS TO CONTRACT 
WITH BROKER FOR CONTINUATION OF INSURANCE DETERMIN- 
ABLE BY LAWS OF AGENCY. 

Authority of insurance agents to contract with broker having control of insur- 
ance on bankrupt’s property, that their policy should be continued when property 
was transferred to new owner, held primarily determinable by law of agency. 

(For other cases, see Insurance, Dec. Dig. § 129.) 
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3. INSURANCE—PRINCIPLE THAT POWERS OF AGENT PRIMA FACIE 
COEXTENSIVE WITH BUSINESS INTRUSTED TO HIM, APPLI- 
CABLE TO INSURANCE AGENTS. 

General principle that powers of agent are prima facie coextensive with business 
intrusted to his care and will not be narrowed by limitations not communicated to one 
with whom he deals, is applicable to insurance agents. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

4. INSURANCE—GENERAL AGENTS AUTHORIZED TO MAKE TEMPO- 
RARY ORAL CONTRACTS INCIDENTAL TO WRITTEN POLICY. 
General fire insurance agents have authority to make oral contracts of insur- 

ance for temporary purposes incidental to issuance or alteration, according to its 

terms, of written policy. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

5. INSURANCE—ORAL CONTRACT TO CONTINUE POLICIES ON BANK- 
RUPT’S PROPERTY AFTER TRANSFER TO ABSOLUTE OWNER- 
SHIP, HELD WITHIN OSTENSIBLE AUTHORITY OF AGENTS. 

Oral contract between general fire insurance agents and broker having control 
of insurance on bankrupt’s property, to issue policy to bankruptcy trustee in consid- 
eration of broker’s agreement to continue policies on transfer of property to absolute 
ownership, held within agent’s ostensible authority and binding on insurers. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

6. INSURANCE—AGENT’S SOLICITATION OF BROKER HAVING CON- 
TROL OF INSURANCE ON BANKRUPT’S PROPERTY HELD ASSENT 
TO CONTINUATION OF POLICY AFTER TRANSFER OF PROPERTY 
TO ABSOLUTE OWNERSHIP. 

Where general fire insurance agent, who had knowledge of sale of bankrupt’s 
property, before actual transfer solicited broker having control of insurance thereon 
for future insurance, he thereby assented to continuation of policy after sale, in view 
of antecedent contract for such continuation. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

7. INSURANCE—INTERVAL OF FOUR BUSINESS DAYS HELD NOT UN- 
— LONG PERIOD TO BE COVERED BY ORAL AGREE- 
Where general fire insurance agents orally contracted with broker having con- 

trol of insurance on bankrupt’s factory to continue insurance on transfer of property 

to absolute ownership, held, that interval of four business days between transfer of 
factory and its destruction by fire was not unreasonably long period to be covered 
by agreement. 

(For other cases, see Insurance, Dec. Dig. § 131[1]. 

8 INSURANCE—KNOWLEDGE OF AGENTS’ CONTRACTS WITHIN 
THEIR OSTENSIBLE AUTHORITY IMPUTED TO COMPANY. 
Knowledge of agents’ contracts made within their ostensible authority is imputed 

to fire insurance company. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

9. INSURANCE—PROSPECTIVE PURCHASER OF BANKRUPT’S PROP- 
ERTY HELD SOLE BENEFICIARY OF POLICIES ISSUED TO BANK- 
RUPTCY TRUSTEE AND ENTITLED TO SUE THEREON IN OWN 
NAME. 

Where general insurance agents orally contracted with broker having control of 
insurance on bankrupt’s property to continue policies on transfer of property to 
absolute ownership, prospective purchaser was sole beneficiary of contract, and was 
entitled to sue thereon in own name and join both contracting parties as defendants. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

10. INSURANCE—BROKER’S AGREEMENT TO CONTINUE INSURANCE 
IN DIFFERENT COMPANIES HELD SEVERABLE, ENTITLING IN- 
SURED TO MAKE BROKER PARTY TO EACH ACTION BROUGHT 
AGAINST COMPANIES SEVERALLY. 

Insurance broker’s agreement to have fire policies in different companies con- 
tinued, though stated in general terms, was in its nature severable, since it could be 
performed only by continuing in force each outstanding policy or its equivalent, and 
insured was therefore entitled to make broker party defendant to each action against 
different companies. 
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(For other cases, see Insurance, Dec. Dig. § 624[7].) 

Appeals from Superior Court, Hartford County; William M. Maltbie, Judge. 

Separate actions by Charles H. Dresser & Son, Incorporated, against the Alle- 
mannia Fire Insurance Company of the city of Pittsburgh, Pa., against the Con- 
cordia Fire Insurance Company, against the North River Insurance Company, against 
the Royal Insurance Company, Limited, of Liverpool, England, and against the United 
States Fire Insurance Company, and others. Judgments for defendants, and plaintiff 
appeals. Reversed and remanded, with directions. 

These five cases, with nine others involving similar questions of fact and law, 
were referred to Reed, State Referee, who filed a single comprehensive report stating 
the facts as to all the cases, and concluded from the facts found that the respective 
underwriters, except the North River Insurance Company, were liable to contribute 
proportionately to the payment of the plaintiff's admitted loss of $33,281. 

The superior court accepted the report of the referee, but reached a different con- 
clusion from the facts found, and gave judgment in twelve cases for the defendant 
underwriter and the defendant Woodford. Plaintiff has appealed in each of these 
cases; and the questions of law presented in the five appeals now before us include 
all questions raised in all twelve appeals. These five appeals have been covered by 
one presentation in briefs and arguments. All the policies cover the same risk, namely, 
a woodworking plant formerly owned by the Cairns Woodworking Company. Charles 
E. Lord was appointed by the superior court receiver of the plant in February, 1917, 
and was appointed trustee in bankruptcy by the United States District Court in 
March, 1917. He held the property as receiver and trustee until April 20, when it 
was sold by order of court to the plaintiff corporation. 

All of the policies here in question had been obtained by Lord through the de- 
fendant Woodford, acting as broker in placing the insurance with other agents. The 
policies were never assigned to the plaintiff, and no written consent to their transfer 
to the plaintiff was ever given by the underwriters and indorsed upon or attached 
to the respective policies as required by their terms. The first question arising upon 
each appeal is whether, on the facts found by the referee, the superior court erred in 
holding that the policy in question was not in force at the date of the fire, and if the 
policy is not in force, a second question arises in each case (except No. 1012); 
whether the court erred in holding that the defendant Woodford was not liable in 
these actions for his admitted breach of an agreement to keep them in force. 

The facts which are common to all these appeals may be summarized as follows. 

Although the policies were never assigned to or delivered to the plaintiff, there 
was an understanding between the plaintiff and Lord that they were to remain on 
the property and that the plaintiff would pay his share of the current premiums. 
Pursuant to this understanding, and while the transaction of passing title to the 
plaintiff was in progress, on April 20, 1917, Lord called the defendant Woodford 
on the telephone and told him that the property had been transferred to the plaintiff 
corporation. At the same time, Dresser, president of the plaintiff corporation, asked 
Woodford over the telephone to arrange for the transfer of the policies to the 
plaintiff, and Woodford said he would attend to the matter. This was between 5 
and 6 o'clock in the afternoon. Next morning Dresser met Woodford by appoint- 
ment at his office, and Woodford handed him the following writing: 


“April 21, 1917. 


“Messrs. C. H. Dresser & Son, Inc., 287 Sheldon street, City. Attention Mr. 
C. H. Dresser—Dear Sir: Re Transfer Insurance, Chas. E. Lord, Temporary Re- 
ceiver, Cairns Woodworking Co. Agreeable to our understanding of even date, and 
confirming telephone request and order of last evening of your attorney, Mr. Broder, 
you will accept and hold this letter, please, as evidence of insurance written in the 
name of the receiver for the Cairns Woodworking Company, to wit: Fire $75,000. 
Compensation, automobile, steam boiler, and all other lines that may have beeri under- 
written, having been arranged and bound in your name, effective as of noon, April 
20. Policies in due course, or to be rewritten to suit your pleasure or such arrange- 
ment as you desire to make at a later date. 


“Yours very truly, 
“AEW/M * “A. E. Wooprorp.” 


On the same day, after the talk with Dresser, Woodford made, signed, and 
placed on file in his office the following memorandum : 
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“Memorandum i 

“Building and transfer to C. H. Dresser & Son, Inc., all insurance written in 
name and for C. E. Lord, Rec. Cairns Woodworking Co.” 

During the conversation of April 21 Dresser told Woodford that he thought 
there was too much fire insurance on the plant, but that the plaintiff proposed to 
take an inventory and would discuss with Woodford later the amount to be perma- 
nently carried on the plant. Plaintiff commenced to take an inventory on April 21, 
and was still working on it, but had not completed it, when the plant was almost 
completely destroyed by fire about 9 o’clock on the morning of April 26. 

It was the custom among local fire insurance agents in Hartford that, in cases 
of transfer of the title of an insured risk, the agent who dealt directly with the 
insured should notify other agents who had issued policies on the property of the 
transfer by letter or telephone; it was also customary for the agent who dealt directly 
with the owner to make out “transfer slips” and send them to the other agents 
interested. These were signed within a few days, as the convenience of the office 
permitted. Oral consent was regarded as binding in the meantime. A delay of a 
few days in giving notice of the transfer was not unusual as between local agents. 
The policy sued on in No. 1005 was issued through Woodford, as broker, by Horace 
S. Howe, as general agent for the Allemannia Fire Insurance Co.; the policy sued 
on in No. 1014 was so issued by Wakefield, Morley & Co., as general agent for the 
Royal Insurance Company; and the policies sued on in Nos. 1007, 1012, and 1016 
were so issued by the George B. Fisher Company, as general agents for the Con- 
cordia Fire Insurance Company, the North River Insurance Company, and the United 
States Fire Insurance Company, respectively. 

All of the policies were written to cover the risk in question with the knowl- 
edge that the property was then in bankruptcy, and as such considered by the vari- 
ous companies as an undesirable risk, and with the knowledge and understanding 
that the property was to be transferred, and that the receiver or trustee in whose 
name the policies were written was merely the nominal owner for a short time, “and 
it was agreed by and between the said George B. Fisher Company, Wakefield, Morley 
& -Co., and Horace S. Howe, and Alton E. Woodford, a defendant herein, that, as 
a consideration for the issuance of said policies hereinbefore set forth, they should 
have continued the said policies of insurance on the risk in question either in full 
or in a proportionate amount to the insurance which the new owner should finally 
determine and carry,” in case Woodford then controlled the placing of the fire 
insurance. 

The dealings between Woodford and each of the above-named agents are set 
forth in the finding of fact as follows: 


Wakefield, Morley & Co.: 


“About March 9, 1917, Mr. Curtis Case, an employee of Mr. Woodford, requested 
Wakefield, Morley & Co. to issue insurance, for companies of which they were the 
agents, on the property in question, and was told by Mr. Walter L. Wakefield, a 
member of the firm of Wakefield, Morley & Co., that that firm would issue such 
insurance provided there was an understanding that when the plant of the Cairns 
Woodworking Company was transferred from the trustee in bankruptcy to another 
and more permanent owner, if Mr. Woodford then controlled the fire insurance on 
said plant, Wakefield, Morley & Co. should have a share of the fire insurance in 
proportion to the share which they were then taking. 


“After the issuance of policies by Wakefield, Morley & Co. and shortly after 
March 9, 1917, Mr. Wakefield told Mr. Woodford and Mr. Case that the policies 
issued by Wakefield, Morley & Co. were issued with the understanding that when 
the Cairns Woodworking Company plant was transferred by the trustee in bank- 
ruptcy to another and more permanent owner, if Mr. Woodford then controlled the 


fire insurance on the plant, Wakefield, Morley & Co. were to have their propor- 
tionate share of the fire insurance. 


“On May 10, 1917, after all the insurance companies involved had received 
notice of the fire, and after the special agents of the insurance companies had talked 
to the officers of the plaintiff corporation, Wakefield, Morley & Co. rendered a bill 
to Mr. Woodford for the premiums for one year on the policies issued by the British 
American Insurance Company, the People’s National Insurance Company, and the 
Royal Insurance Company, as aforesaid, and on June 15, 1917, this bill was paid by 
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Mr. Woodford by his check payable to Wakefield, Morley & Co., and this check 
was collected in due course by Wakefield, Morley & Co. 

“Previous to the happening of the fire resulting in the loss of the insured prem- 
ises, the said Wakefield, Morley & Co., through Walter Wakefield, had actual notice 
of the transfer of the insured property to Charles H. Dresser & Son, Incorporated, 
and after said actual notice took no steps to cancel, or attempt to cancel, any poli- 
cies of insurance then in force and insuring the premises in question. 

“After the happening of the fire resulting in the destruction of the insured prem- 
ises, the defendant Woodford paid to Wakefield, Morley & Co., agents for the Royal 
Insurance Company, Limited, of Liverpool, England, and Horace S. Howe, agent 
for the Allemannia Fire Insurance Company of the City of Pittsburgh, Pa., and the 
Continental Insurance Company, the full amount of the annual premium called for 
under the policies hereinbefore referred to, which said payment was duly accepted 
for the various companies by the said Wakefield, Morley & Co. and the said Horace 
S. Howe.” 

From the foregoing facts the state referee concluded that: 

“Wakefield, Morley & Co., as agents of the Royal Insurance Company, the 
British America Assurance Company, and the People’s National Fire Insurance 
Company, had authorized the defendant Woodford to agree to a transfer of the 
insurance to a new owner of the property, and those companies later ratified and 
acquiesced in the transfer of the insurance to the plaintiff.” 

Horace S. Howe: ; 

“When the policies of the Allemannia Fire Insurance Company and the Conti- 
nental Insurance Company were issued by Mr. Horace S. Howe shortly after March 
9, 1917, and delivered by Mr. Howe to Mr. Woodford, Mr. Howe told Mr. Wood- 
ford that his policies were issued with the understanding that, if Mr. Woodford 
controlled the fire insurance for the person to whom the trustee should later sell 
the property, Mr. Howe was to have the same policies or policies in proportion to 
the amount which he had issued. 

“At all times from March 1, 1917, to July, 1918, there was a running account 
between the Woodford and Howe insurance offices, the Howe office always owing 
the Woodford office a balance; there was no cash settlement of this account until 
July, 1918. 

“At various dates after May 1, 1917, Mr. Howe rendered bills to Mr. Wood- 
ford, including, as charges against Mr. Woodford, the premiums for one year on 
the policies of the Continental and Allemannia Insurance Companies above described ; 
the same statement showed amounts due from Mr. Howe to Mr. Woodford; the 
statement made by Mr. Howe, dated February 15, 1918, showed a balance due to 
Mr. Woodford of $27.01, which Mr. Howe then paid by his check.” 

From the foregoing facts, and those stated in paragraph 58 above quoted, the 
referee concluded that: 

“Horace S. Howe, as agent of the Allemannia Fire Insurance Company and the 
Continental Insurance Company, had authorized the defendant Woodford to agree 
to a transfer of the insurance to a new owner of the property, and those companies 
later ratified and acquiesced in the transfer of the insurance to the plaintiff.” 

The George B. Fisher Company: 

“On April 16, 1917, the Hartford Times published an item stating that the bid 
of C. H. Dresser & Son for the plant of the Cairns Woodworking Company had 
been accepted by the referee in bankruptcy, and that deeds to the property would 
be signed by Mr. Lord, the trustee. 

“On April 17, 1917, the Hartford Courant printed an item stating that the plant 
of the Cairns Woodworking Company had been sold to Charles H. Dresser & Son, 
by Mr. Lord, as trustee, on the previous day. 

“After the appearance of the newspaper items, summarized in the foregoing 
paragraphs, and prior to April 20, 1917, Mr. Woodford and Mr. G. Burgess Fisher 
had a conversation in which these newspaper items were mentioned and Mr. Fisher 
expressed a desire to get the future fire insurance on the Cairns property. 

“Previous to the happening of the fire resulting in the loss of the insured prem- 
ises, the said George B. Fisher Company, through George B. Fisher, had actual notice 
of the transfer of the insured property to Charles H. Dresser & Son, Inc., and after 
said actual notice took no steps to cancel or attempt to cancel any policies of insur- 
ance then in force and insuring the premises in question. 
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“On April 24, 1917, Mr. Clark, of the Woodford office, telephoned Mr. Fisher 
about the transfer, and Mr. Fisher wrote Mr. Woodford that day in regard to the 
risk, and Mr. Woodford replied, stating that Dresser had bought the plant; and 
Mr. Fisher received and read the letter, Exhibit 1, on the evening of April 25. 
Mr. Fisher took no step of any kind in the matter until after the fire.” 

The letter, Exhibit 1, referred to in the last-quoted paragraph, is as follows: 

“April 25, 1917. 

“The G. B. Fisher Co., Hartford, Conn. Attention Mr. G. B. Fisher—Dear Sir: 
Replying to yours of April 24, with reference to Cairns Woodworking Company, 
the present policies are to be cancelled or transferred to C. H. Dresser & Son, who 
have purchased the plant, and have not advised us just yet as to how they wish 
insurance written. We will advise you fully within a few days. Yours very truly.” 

From these facts the referee concluded that: 

“The G. B. Fisher Company, as agent of. the Scottish Union & National Insur- 
ance Company, the Niagara Fire Insurance Company, the New Brunswick Fire 
Insurance Company, the Concordia Insurance Company, the Firemen’s Insurance 
Company, and the Williamsburg City Fire Insurance Company, had orally consented 
to the transfer of the insurance issued by said companies to the plaintiff, and has 
acquiesced in that transfer.” 

As to the North River Insurance Company, the referee finds that: 

“The policy of the North River Fire Insurance Company was issued on con- 
dition that the policy of the Williamsburgh City Fire Insurance Company should 
be surrendered and the surrender had not been effected at the time of the fire.” 

And he concludes therefrom: 

“I find no liability on the part of the North River Insurance Company.” 

The state referee also concludes that the corporate defendants, with the excep- 
tion of the North River Insurance Company, were estopped by the conduct of their 
respective agents from denying that they had consented to the transfer of the insur- 
ance to the plaintiff. Remonstrances to the acceptance of the referee’s report were 
filed and overruled, and the report was accepted; but the superior court was of 
opinion that the subordinate facts found did not support the conclusions drawn by 
the state referee, and entered judgment for the corporate defendants in 12 of the 
14 cases. In two cases against insurance companies of which Woodford was him- 
self a general agent the court entered judgment for the plaintiff, and in those cases 
no appeal has been taken. 

Josiah H. Peck and Frederick H. Waterhouse, both of Hartford, for appellant. 

Lucius F. Robinson, of Hartford; Walter L. Came, of Boston, Mass., and 
Barclay Robinson, of Hartford, for appellees insurance companies. 

William E. Egan and Frank E. Healy, both of Hartford, for appellee Woodford. 

Beacu, J. (after stating the facts as above). [1] In No. 1012, the state referee 
has found that the policy sued on in that action was written by the George B. Fisher 
Company, agent for the defendant the North River Insurance Company, and also 
agent for the Williamsburg Insurance Company, and its successor, the United States 
Insurance Company, which is the defendant in No. 1016. The policy sued on in 
No. 1016 was issued by the Williamsburg Company, and afterwards assumed by 
the United States Company; and the referee finds that the policy sued on in No. 
1012 was issued on condition that the policy sued on in No. 1016 should be sur- 
rendered, and that the latter policy was never surrendered. Plaintiff has filed no 
remonstrance against the acceptance of this finding, and the conclusion of the ref- 
eree that the policy sued on in No. 1012 never came in force is clearly right, for 
it was never intended or agreed that both of the policies above named should be 
in force at the same time. 

As to the policies sued on in Nos. 1005, 1007, 1014, and 1016, the first question 
which presents itself is whether they, or any of them, were automatically termi- 
nated on April 20, 1917, when the subject of insurance was transferred from Lord, 
trustee, to the plaintiff. Each of these policies contains the following provisions: 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if any change other than by the death of 
an insured take place in the interest, title, or possession of the subject of insurance.” 

“No officer, agent, or other representative of this company shall have power 
to waive any provision or condition of this policy, except such as by the terms of 
this policy may be the subject of agreement indorsed hereon or added hereto; and 
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as to such provisions and conditions no officer, agent, or representative shall have 
such power or be deemed or held to have waived such provisions or conditions, 
unless such waiver, if any, shall be written upon or attached hereto, nor shall any 
privilege or permission affecting the insurance under this policy exist or be claimed 
by the insured unless so written or attached.” 

It is admitted that no writing waiving the above condition, or permitting the 
continuance of the insurance after the transfer of the subject of insurance from 
Lord, trustee, to the plaintiff, was indorsed on or annexed to the policies; but the 
plaintiff's claim is that the oral agreement between Woodford and the defendants’ 
agents, as set forth in the finding, was enough to bind all the insurance during the 
interval between his transfer and the loss, pending the plaintiff’s determination of 
the amount of insurance it would finally carry. In Nos. 1005 and 1014, the plaintiff 
further claims that the action of the defendants’ agents in demanding and receiving 
the full annual premiums on the policiés sued on, after knowledge of the transfer 
and of the loss, was in recognition of the continued existence of the policies after 
the transfer. In Nos. 1012 and 1016 an additional claim is made, based on the cus- 
tom found, and on Mr. Fisher’s request for the continuance of the insurance after 
knowledge of the transfer to the plaintiff, and before the loss. 


The authority of the agents of the several defendants to consent orally to 
the temporary continuance of a policy after transfer of the subject of insurance, 
in accordance with the custom found, is not disputed, but the defendants’ position 
is that the authority of the agents to so consent was limited by the custom which 
was not followed; it being admitted—at least, as to the Howe Company and Wake- 
field, Morley & Co.—that no request for an oral consent to a continuance of their 
policies was made by Woodford between the dates of the transfer and of the loss. 


It is apparent, however, that the custom found is that which relates to the 
ordinary case of a transfer of the subject of insurance, in respect. of which no 
antecedent agreement for the continuance of the policy has been made; in which 
case the first necessary step toward obtaining a continuance is to ask for it. That 
is not quite this case. 


The transaction here in question was one in which Woodford, acting as broker, 
was attempting to place a very considerable amount of insurance—evidently based 
on the bankrupt’s schedules of assets—on a woodworking plant in the hands of a 
trustee in bankruptcy. The property itself does not appear to have been regarded 
as an objectionable risk, but, because an insured trustee in bankruptcy has not the 
same incentive to care in fire protection as an absolute owner, the plant was affected 
with an undesirable moral hazard, which was thought to be temporary and was 
expected to be eliminated within a short time by a sale of the plant to an absolute 
owner. Under these circumstances, the agents, seeking to obtain for their principals 
the continuance of the insurance, in whole or in part, after the objectionable moral 
hazard had been eliminated, contracted with Woodford, as a consideration for the 
issuance of the policies to the trustee in bankruptcy, that in case he still controlled 
the insurance when the expected transfer to an absolute ownership took place, their 
policies should be continued on the property “either in full or in proportionate 
amount to the amount which said new owner should finally determine and carry.” 
The expected transfer was concluded on the afternoon of April 20, and the insur- 
ance was still controlled by Woodford, who had contracted with the plaintiff to 
continue all the policies in force until the plaintiff should finally determine, after 
inventory, the amount of insurance it would carry. The inventory was commenced 
on April 21, and was in progress when the plant was practically destroyed by fire 
about 9 o’clock on the morning of April 26. According to the almanac for that year, 
four business days intervened between the transfer and the loss. 


[2] We take up first the question of the authority of the agents to make the 
contract, and, while the custom found throws some light on that subject, we are 
of opinion that the authority of the agents to make this particular oral contract 
must be determined primarily by reference to the accepted principles of the law of 
agency, aided by the decided cases, among which we have been referred to many that 
are helpful, but none directly in point. Without attempting to reconcile the numerous 
and conflicting decisions on the point, we have selected a few authorities as to the 
powers of a general fire insurance agent, which appear to us to be sound in prin- 
ciple and consistent with our statutes providing for a standard form of fire insur- 
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ance policy, and for state supervision of the financial responsibility of fire insur- 
ance companies doing business in Connecticut. 

[3] The general principle that “the powers of the agent are prima facie co- 
extensive with the business intrusted to his care, and will not be narrowed by limi- 
tations not communicated to the person with whom he deals,” is applicable to 
insurance agents. Insurance Co. v. Wilkinson, 13 Wall. 222-235, 20 L. Ed. 617; 
1 Cooley’s Briefs on Insurance, p. 345 (quoting the above excerpt and citing other 
cases). Huffcutt, stating the principle more concretely, says of the authority of an 
insurance agent: 

“If authorized to solicit and accept, or issue and renew policies, he is a gen- 
eral agent and has ostensibly all the powers incidental to such an agency or customary 
in it.” Huffcutt on Agency, p. 143. 

“An insurance agent clothed with authority to make contracts of insurance or 
to issue policies stands in the stead of the company to the assured.” Rivara v. 
Queens Ins. Co., 62 Miss. 728. 

“Practically the agent is the principal in the making of the contract. It seems 
to us therefore that the rule may be properly thus laid down: That an agent author- 
ized to issue policies of insurance, and consummate the contract, binds his principal 
by any act, agreement, representation or waiver, within the ordinary scope * * * of 
insurance business, which is not known by the assured to be beyond the authority 
granted to the agent.” American Central Ins. Co. v. McLanathan, 11 Kan. 549. 

“In his relations with the plaintiff, who had no notice of any limitation upon 
his apparent authority other than those contained in the policies, Eastman, as the 
ostensible general agent of the defendant and its representative delegated to adjust 
the plaintiff’s loss, stood in its place as to all the matters involved in the adjustment, 
and had full power to waive any of the conditions of the policies relating thereto, 
save as provisions in the policies may have imposed some restraint upon him.” 
a v. Rochester German Ins. Co., 79 Conn. 388, 391, 65 A. 134, 135 (8 Ann. 

as. ). 

It should be noted that the Bernhard Case turned on the authority of the agent, 
after the policy had been issued, to vary its terms by a subsequent parol waiver 
of the requirement that proofs of loss should be filed within a time specified, 
and it was held that the waiver being acted on was effective on the ground of 
equitable estoppel. 

4] In the case at bar the parol agreement in question was made as a consid- 
eration of the issuance of the policy, and related to their continuance after an 
expected transfer of the subject-matter to a new owner. It was in the nature of 
an oral contract of insurance, and we turn now to the question of the authority of 
general fire insurance agents to make oral binding contracts of insurance. Some of 
the books lay down the broad proposition, supported for the most part by the older 
cases, that a general agent of a fire insurance company may make by parol any 
contract of insurance which he might make by a written contract; but we are 
inclined to agree with the Massachusetts court in holding that considerations of 
public policy underlying modern governmental supervision of the insurance business 
require that the contract liabilities of insurance companies should not be left sub- 
ject to the uncertainties of parol testimony for an indefinite time. The safer rule 
appears to be that laid down in McQuaid v. A=tna Ins. Co., 226 Mass. 281, 285, 
115 N. E. 428, 429; that a general agent of a fire insurance company “ordinarily 
* * * has authority only ‘to make valid oral contracts of insurance for some tem- 
porary purpose incidental to the issuing of policies [of insurance] for long periods 
of time’”—citing Baker v. Comm. Ins. Co., 162 Mass. 358, 38 N. E. 1124, and 
Scammell v. China Mutual Ins. Co.» 164 Mass. 341, 41 N. E. 649, 49 Am. St. Rep. 
462. So in a New York case, where the validity of a parol agreement for succes- 
sive renewals of a policy of fire insurance unlimited in point of time was in ques- 
tion, it has recently been held, affirming Squier v. Hanover Ins. Co., 162 N. Y. 552, 
57 N. E. 93, 76 Am. St. Rep. 349, and distinguishing Trustees v. Brooklyn Ins. Co., 
19 N. Y. 305, that while general insurance agents have authority to bind their prin- 
cipals temporarily by oral contracts to renew, they have no authority to bind them 
by oral agreements running indefinitely into the future. Struzewski v. Farmers’ 
Ins. Co., 226 N. Y. 338, 123 N. E. 661. 

The authority of general fire insurance agents to agree orally to such alterations 
in the conditions of the policy as are permitted by the terms of the policy itself 
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to be made by written agreement indorsed on or affixed thereto, is upheld by the 
weight of authority. See 2 Joyce on Ins. (2d Ed.), § 439; 3 Cooley’s Briefs on 
Ins., pp. 2476-2478; 26 C. J. 237, § 360. Limiting our decision to oral agreements 
intended to bridge over reasonably short intervals of time pending the issuance 
or alteration, according to its terms, of a written policy, such oral agreements are 
not inconsistent with effective state supervision of the business of fire insurance. 

[5] When the contract under discussion is examined in the light of the fore- 
going principles, it appears to be within the ostensible authority of the defendants’ 
agents and by no means unreasonable or improvident under the surrounding cir- 
cumstances. Without restating them in detail, the findings show that these agents 
were inrusted with the solicitation and issuance of policies; that the contract in 
question was incidental to the issuance of policies on a plant not objectionable 
in itself, but temporarily subject to an undesirable moral hazard which was expected 
to be eliminated in the near future by its transfer to an absolute ownership. The 
really desirable business in sight was the continuance of the insurance when and 
after the moral hazard had been thus eliminated. With a view to getting that 
business, the agents entered into a present oral contract with Woodford—necessarily 
conditioned on his continued control of the insurance—that their policies should be 
continued in force on the plant either in whole or in proportion to the insurance 
which the new owner should “finally determine to carry.” We think this contract 
very plainly carried with it the customary oral consent to the continuance of all 
the policies after the expected transfer; such consent being effective only for a 
reasonably short time in which the new owner has opportunity to finally determine 
what insurance he would permanently carry. That the parties so understood it 
appears not only from the fact that Woodford relied on it to protect him in bind- 
ing all the policies while the plaintiff was taking inventory; but also from the fact 
that Wakefield, Morley & Co. and the Howe Company demanded and received from 
Woodford the full annual premiums on their policies, after full knowledge of the 
transfer, and of the loss (which occurred within two months after the policies were 
issued), and of the plaintiff's claim that the policies were in force at the date of 
the loss. 

[6,7] Fisher learned of the sale to the plaintiff and before the actual transfer 
took place asked Woodford for the future insurance. In view of the antecedent 
contract, we think this request involved a fresh assent to the continuance of his 
policies. Under the circumstances, the interval of four business days between the 
transfer of the plant and the loss was not an unreasonably long period of time to 
be covered by an oral agreement for continuance. The parties contracted with 
reference to a probable reduction of the insurance carried by the trustee in bank- 
ruptcy, and agreed that all the policies should be continued unless the new owner 
should finally determine to carry less insurance. In the meantime the plaintiff 
elected to have all the policies continued and was diligently taking inventory for 
the purpose of finally determining what insurance it would permanently carry when 
the loss occurred. 

[8] The specific objection is made that the agents attempted to delegate a dis- 
cretionary power. We regard this objection as untenable, for the agents made the 
contracts themselves, and exercised their own discretion in making it. No attempt 
was made to authorize Woodford to contract for the defendants, and his contract 
with the plaintiff binds himself only. Moreover, we are of opinion that the defend- 
ants are affected with imputed knowledge of contracts made within the ostensible 
authority of their agents. “Eastman was sent out to the world and to the plain- 
tiff as endowed with those comprehensive powers which attach to a general agent, 
and to him was delegated the duty of repreSenting the defendant in the adjustment 
of the plaintiff’s loss. His knowledge, in the absence of any provisiori in the poli- 
cies to the contrary, became the knowledge of his principal.” Bernhard v. Roch- 
ester General Ins. Co., 79 Conn. 388, 393, 65 A. 134, 136 (68 Ann. Cas. 298), citing: 
McGurk v. Met. Life Ins. Co., 56 Conn. 528, 539, 16 A. 263, 1 L. R. A. 563; 
Ward v. Met. Life Ins. Co., 66 Conn. 227, 241, 33 A. 902, 50 Am. St. Rep. 80; 
Distilled Spirits Case, 11 Wall. 356, 20 L. Ed. 167. “The knowledge of a gen- 
eral agent of a fire insurance company, authorized to write insurance and consent 
to transfers, acquired in the course of the transactions he is authorized to conduct, 
is the knowledge of the insurer.” 14 R. C. L., p. 1158, § 339, and cases cited. 

[9] The contract was made by and with Woodford in his representative capac- 
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ity as an insurance broker. For all purposes of protection against loss by fire, the 
sole beneficiary of the contract was the prospective purchaser of the plant; a per- 
son not then identified, but capable of positive identification, in case the contingencies 
happened upon which the contract was conditioned. ‘“Certum est quod certum reddi 
potest.” When the plaintiff bought the plant and took Woodford’s agreement to 
continue all outstanding insurance written for Mr. Lord, until the plaintiff should 
finally determine the amount it would carry, the contract at once identified the 
plaintiff as the sole beneficiary of the insurance. We see no reason why the plain- 
tiff might not sue on the contract in his own name, joining both contracting parties; 
and this it has done in the 4 cases now under discussion by its reply to the second 
defense to both counts. Baurer v. Devenis, 99 Conn. 203, 121 A. 566. 

[10] The trial court, after holding that none of the policies, except those issued 
by companies for which Woodford himself was a general agent, was continued in 
force, also held that the plaintiff could not recover against Woodford for the 
breach, thus adjudicated, of his undertaking temporarily to bind all outstanding 
insurance, solely on the ground that the plaintiff’s admitted cause of action was 
single in its nature, and had been split by making Woodford a co-defendant in 
each of the actions against the separate corporate defendants. Our conclusion makes 
it unnecessary to review this ruling of the trial court in the 4 cases under discussion ; 
but since the stated purpose of all parties is to obtain a decision which will control 
other cases not before us, it may be desirable that we should do so. We are of 
opinion that Woodford’s undertaking, though stated in general terms, was in its 
nature severable. It could only be fully performed by temporarily continuing in 
force each and every outstanding policy, or its equivalent, and that understanding 
is expressed in Woodford’s letter of April 20 by the phrase, “policies in due course 
or to be rewritten to suit your pleasure.” Performance as to any policy might 
depend on what Woodford did or omitted in that instance, and a defense might 
be made by one agency, or one insurer, not made by, or not open to, another. 

If the plaintiff had sued Woodford in one separate action, he could not have 
attempted eto prove his damages until after all the actions against the corporate 
defendants had passed to judgment, and it would still be a question whether a 
failure to recover against any particular insurer was due to Woodford’s default; 
on the other hand, the plaintiff, suing as the beneficiary of the contract between 
Woodford and the agents of the respective defendants was entitled to make Wood- 
ford a party in each action. Baurer v. Devenis, 99 Conn. 203, 216, 121 A. 566. 
See, also, Bridgeport v. Scott Co., 94 Conn. 461, 466, 109 A. 162. In No. 1012 
there is no error. 

In Nos. 1005, 1007, 1014, and 1016 there is error, the judgments are set aside, 
and the causes remanded, with direction to enter judgment in each case for the 
plaintiff against the defendant insurance company, in accordance with this opinion, 
and in each case judgment for the defendant Woodford. 

The other Judges concurred. 


HARRIS v. ASTNA INS. CO. OF HARTFORD. (No. 15817.) 
(Court of Appeals of Georgia, Division No. 1. Nov. 13, 1924.) 
125 Southeastern Reporter 597. 
(Syllabus by the Court.) 
APPEAL AND ERROR—FORMER HOLDING HELD LAW OF CASE. 
Having held in A®tna Insurance Co. v. Griffin, 28 Ga. App. 774 (2), 113 S. E. 
224, that the contract here sued upon was “extinguished by a new agreement between 
Forman and the insurance company, which amounted to an accord and satisfaction 
binding upon both parties,” this court in the present case is bound by that decision, 
and holds that the trial court did not err in refusing to strike defendant’s plea 
and directing a verdict for the defendant. 
(For other cases, s@e Appeal and Error, Dec. Dig. § 1099[4].) 
Error from City Court of Americus; W. M. Harper, Judge. 
Action by Mrs. Ella Harris, for use, etc., against the Aitna Insurance Company. 
Judgment for defendant, and plaintiff brings error. Affirmed. 
See, also, 32 Ga. App. 48, 123 S. E. 27. 
R. L. Maynard, of Americus, for plaintiff in error. 
Spalding, MacDougald & Sibley, of Atlanta, and Jas. W. Smith, of Americus, 
for defendant in error. 
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Luxe, J. As a statement of facts in this case was made in a former decision, 
and its history given (A®tna Insurance Co. v. Griffin, 28 Ga. App. 774 [2], 113 S. E. 
224), we shall here make only such reference to the facts and pleadings as will illus- 
trate this decision. Mrs. Ella Harris, for the use of C. C. Griffin, transferee of 
George M. Forman, sued the A‘tna Insurance Company on a certain fire insurance 
policy covering, among other property, a dwelling house belonging to and insured 
in the name of the said Mrs. Harris for $2,500; Forman having previously loaned 
Mrs. Harris $4,000 and taken, as security for the debt, a deed to the land on which 
the said dwelling was situated, and being, under a “New York standard mortgagee 
clause” attached to the policy, the beneficiary as his interest might appear. In Febru- 
ary, 1919, the dwelling was completely destroyed by fire. Proper proofs of loss 
were duly filed with the company by Mrs. Harris, and payment was refused. On 
May 5, 1919, Forman obtained a judgment against Mrs. Harris upon his $4.000 
loan, and in December, 1919, the land conveyed as security for the loan was sold 
at sheriff’s sale to C. C. Griffin for $2,500. On November 29, 1919, Forman made 
the following entry on the policy: 

“The title to property described herein, and the debt which said property was 
made to secure, having been this day transferred and assigned to C. C. Griffin, of 
Sumter County, Georgia, all rights hereunder are hereby transferred and assigned 
to said C. C. Griffin.” 

On September 29, 1919, the defendant amended its answer by pleading that the 
contract sued on became void as to the plaintiff, because “no notice of the foreclo- 
sure proceeding” was given by Forman to the company, as required by the terms 
of the “mortgagee clause” of the policy. On the same day, by another amendment, 
the defendant pleaded that an agreement between Forman and the company amounted 
to an accord and satisfaction of Forman’s claim under the policy. The judgment 
of the trial court directing a verdict for the plaintiff was reversed by this court 
holding as follows: 

“The court erred in directing a verdict in favor of Mrs. Harris for the use of 
C. C. Griffin, for $2,500, the amount of insurance on the dwelling. THe evidence 
shows that the contract sued upon had been extinguished by a new agreement between 
Forman and the insurance company, which amounted to an accord and satisfaction 
binding upon both parties.” 

This suit was upon the new agreement, and this court held (Harris v. AZtna 
Ins. Co., 32 Ga. App. 48, 123 S. E. 27) that the assignment from Forman to Griffin, 
written on the policy of insurance and hereinbefore quoted, referred to “all rights 
under the policy of insurance, and not to any rights which Forman may have had 
under the new agreement” and that “the plaintiff, therefore, had no right to sue upon 
that agreement, and the court properly dismissed the petition upon general demurrer.” 

Counsel for the plaintiff in error frankly states in his brief that “during the 
trial of the case [now under review] substantially the same testimony was intro- 
duced as was used in the former trial of the case,” that he is aware of the effect 
of the prior decision of this case by this court, and that he recognizes the rule that 
upon the same state of facts the decision of this court is the law of the case. 
He says, however, that the plaintiff has undertaken to eliminate from this case the 
amended plea of the defendant, setting up an accord and satisfaction, by his motion 
to strike said plea; and that he seeks to find relief from the prior decision of this 
court by showing that after a transfer of all the papers by Forman to Griffin, the 
company, by express declaration, repudiated the subsequent agreement, and that this 
restored the rights of the parties under the original contract; and, also, that the 
subsequent agreement was illegal and void because the same was not indorsed in 
writing upon the policy, or attached thereto. 

Bound by the prior decision of this court in 28 Ga. App. 774, 113 S. E. 224, 
supra, we hold that the trial court correctly refused to strike defendant’s plea set- 
ting up that the contract declared upon had been extinguished by the new agree- 
ment, and that the direction of a verdict for defendant was proper. No reversible 
error occurred in the trial of the case, and the judgment of the trial court is affirmed. 
This case needs no further elaboration. However, it may not be amiss to quote here 
from Kerr Glass Mfg. Co. v. Americus Grocery Co., 13 Ga. App. 512, 79 S. E. 381, 
as follows: 

“A plaintiff is not permitted in the same action to treat a contract as sub- 
sisting and also to repudiate it. Harden v. Lang, 110 Ga. 392, 395 (36 S. E. 100); 
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Timmerman v. Stanley, 123 Ga. 850, 853 (51 S. E. 760, 1 L. R. A. [N. S.] 379). 
A defendant is, however, permitted to assume inconsistent positions and file incon- 
sistent pleas. If suit is brought on a contract, the defendant may plead that no 
_contract was ever entered into; that if entered into it was procured by fraud and 
was therefore void, or that it was valid when made and the consideration has par- 
tially or totally failed. If such inconsistent pleas are filed, the defendant is entitled 
to prevail if he sustains any one or more of them. Civil Code (1910), § 5649; 
Mendel v. Miller, 134 Ga. 610 (68 S. E. 430). The rule just stated is applicable 
whether the inconsistent pleas be filed in the first instance or be introduced by way 
of amendment to the original answer.” 

Judgment affirmed. 

Broyles, C. J., and Bloodworth, J., concur. 


MERIDIAN MUT. FIRE INS. CO. v. SAPKARIS. (No. 11974.) 
(Appellate Court of Indiana, Division No. 2. Dec. 16, 1924.) 
145 Northwestern Reporter 784. 
1. INSURANCE—EVIDENCE OF OWNERSHIP OF INSURED HOUSE- 
eae GOODS HELD SUFFICIENT TO SUSTAIN VERDICT FOR 

L y 

Evidence in action on fire policy covering household goods held to clearly show 
plaintiff was owner, and to support verdict. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from Circuit Court, Jackson County; J. A. Cox, Judge. 

Action by Gus Sapkaris against the Meridian Mutual Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Manifold & O’Harra, of Indianapolis, and Montgomery & Montgomery, of Sey- 
mour, for appellant. 

R. L. Mellen, of Bedford, for appellee. 

McMaunan, J. Appellee recovered a judgment against appellant for the value 
of certain household goods insured by appellant and destroyed by fire. The only 
error assigned relates to the action of the court in overruling appellant’s motion 
for a new trial. 

Appellant contends the verdict is not sustained by sufficient evidence and is con- 
trary to law, because there is no evidence that appellee was the owner of the prop- 
erty when the policy was issued or at the time of the fire. A reading of the evi- 
dence as set out in the briefs and in the bill of exceptions clearly shows that this 
contention is not well founded. 

[1] Appellant next says the amount of recovery is too large. In support of 
this contention appellant refers to the testimony of one witness who testified that 
the value of the property destroyed was $1,200, and says that this evidence is undis- 
puted. Without entering into an extended discussion of the evidence as to the value 
of the property, it is sufficient to state that a number of. witnesses other than the 
one referred to by appellant testified concerning the amount, quality, and value of 
the property destroyed. There was evidence to justify the jury in finding that 
the fire destroyed a piano, a piano bench, a victrola, a child’s bed, eight leather 
chairs, two dressers, a chest, a trunk, a cabinet, a buffet, a large amount of wear- 
ing apparel, bedding, rugs, desks, etc. There was evidence that the value of the 
piano, the brass bed, the victrola, and one of the rugs was $1,285. There was also 
evidence as to the value of the other property which the jury evidently believed, 
and which we cannot ignore. With this evidence in the record, the contention that 
amount of the recovery is too large cannot be sustained. 

[2] Over appellant’s objection appellee read in evidence wat purported to be 
the duplicate copy of an affidavit, the original of which, according to the evidence, 
had been mailed to appellant, but which appellant denied receiving. The objections 
to the introduction of this paper in evidence were that it had not been sworn to; 
that there was no showing that the original had been lost or destroyed, and that 
no steps had been taken to require appellant to produce the original. The instru- 
ment read in evidence purported to be a duplicate of. an affidavit signed by appellee 
stating that in his opinion the value he had placed upon the property destroyed was 
its fair value, and that his claim was not excessive, but in order to bring about a 
settlement and adjustment of his claim he was willing to make a 10 per cent. reduc- 
tion, and that he was not able at that time to produce the original invoices or 
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certified copies thereof. Our attention has not been called to anything requiring 
such instrument to be furnished or that it should be verified. It appears to have 
been a voluntary act on the part of appellee in sending it. Since appellant denied 
receiving the original, the objection that no steps had been taken to require it to 
produce the original was properly overruled. 

[3] Appellant offered to introduce in evidence what purported to be the orig- 
inal assessment list of appellee for 1921, and also a certified copy of the same. 
Appellee’s objections to the introduction of these instruments were sustained. This 
list was not signed by appellee or by any other person for him. It was not sworn 
to by him or any other person. The deputy assessor who appears to have assessed 
appellee, and whose name appears in the assessment list, testified that he did not 
know appellee. There was no error in refusing to admit these instruments in evi- 
dence, since there was no proof that appellee signed them or had anything to do 
with them. If he did not make the assessment list, either personally or through 
some one authorized to act for him, it was not competent evidence against him. 
Bartlett v. Burden, 11 Ind. App. 419, 39 N. E. 175. 

Ernest Blackburn testified that he moved appellee’s household goods from Cin- 
cinnati to Seventh Street in the City of Bedford, and that four or five months 
later he moved them from Seventh Street to the place where they were burned. 
In answer to a question who lived on Seventh Street at the house where he moved 
the goods to, he replied that a party by the name of Nickles lived there, and that 
he moved “the people out of this house.” He was then asked, “What relation were 
they, if aay, to Sapkaris?”’ There was no evidence that this party lived in the 
house with appellee, or that the property which was moved out of the house by the 
witness was in the house when the insurance policy was issued. The court in sus- 
taining appellee’s objection to the question intimated that, if there was any evi- 
dence that these parties lived there and occupied the same rooms that were occu- 
pied by appellee, and if appellant’s agent went there and inspected the furniture 
that did not belong to appellee, the question might be proper. After the court 
had sustained the objection to the question, appellant’s counsel, without asking any 
other question, offered to show by this witness that the property moved away was 
the property of appellee’s sister-in-law, and was the property listed. If appellant’s 
counsel thought he could have proven that the property moved away was a part of 
the property covered by the policy issued to appellee and had asked the witness 
a question tending to elicit such fact, it is clear, from the statement of the court, 
that he would have permitted the witnesses to have been interrogated on that sub- 
ject. The question asked and to which the objection was sustained did not pur- 
port to elicit such facts. There was no error in sustaining the objection to the 
question asked. 

The next contention is that the court erred in sustaining appellee’s objections 
to a number of questions asked certain witnesses who testified by deposition and to 
the exclusion of a chattel mortgage on certain property. There is no evidence that 
the property about which these witnesses testified and which was mentioned in the 
mortgage was moved from Cincinnati to Bedford and included in the policy. There 
was evidence that the property covered by the mortgage was used in a res- 
taurant formerly owned by appellee at Cincinnati, and was sold by him when 
he sold that restaurant, was not moved to Bedford, and was not covered by the 
policy sued on. This evidence was undisputed. 

The court did not error in sustaining the objections to the offered evidence. 

No reversible error being shown, the judgment is affirmed. 


_FULLER v. UNITED STATES FIRE INS. CO. (No. 25483.) 
(Supreme Court of Kansas. Dec. 6, 1924.) 
231 Pacific Reporter 53. 
(Syllabus by the Court.) 

1. INSURANCE—INSURER HELD LIABLE TO MORTGAGEE UNDER 
PROVISION IN APPLICATION WHICH WAS ATTACHED TO 
POLICY. 

Where an application for insurance provided, “Loss, if any, on buildings pay- 
able to I. M. Fuller, mortgagee, as his interest may appear,” and where a copy of 
the application was attached to the policy issued on such application, and the 
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insurance company received the premium for the policy issued, it was liable to 

the mortgagee for the loss specified in the policy. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2. INSURANCE—PLACING CONTRACT OF SALE AND DEED IN ESCROW 
HELD NOT DELIVERY SO AS TO TRANSFER TITLE TO INSURED 
PROPERTY. 

Before the loss occurred, the owner of the property insured placed in escrow 
a contract of sale and deed to the property. The papers so deposited were not deliv- 
ered until after the loss occurred. Held, that the owner had not transferred his 
title to or his interest in the property or the policy. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

3. INSURANCE—ALLOWANCE OF ATTORNEY FEES IN ACTION ON 
FIRE POLICY HELD NOT ERRONEOUS. 

Under the facts related in the opinion, it was not error to-award a reasonable 
attorney’s fee to the plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 675.) 

Appeal from District Court, Allen County; R. E. Cullison, Judge. 

Action by Ira M. Fuller against the United States Fire Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

Charles H. Apt and Frederick G. Apt, both of Iola, for appellant. 

Oscar Foust, John W. Brown, and Kenneth H. Foust, all of Iola, for appellee. 

Hopkins, J. The action was one to recover on a policy of fire insurance. Plain- 
tiff prevailed, and defendant appeals. 

The case was tried on an agreed statement of facts, which, among other things, 
recited that the defendant was a New York corporation; that on May 1, 1921, 
O. W. Terrill, who was the owner of a frame house on real estate therein described, 
and located in Oklahoma, made application to the defendant for a policy of insur- 
ance, payable to himself, as owner, and to plaintiff, I. M. Fuller, as mortgagee, “as 
his interest might appear”; that the defendant, in compliance with the application, 
issued its policy in a sum not to exceed $900 (a copy of the policy was attached 
and made a part of the statement of facts); that on November 20, 1920, the plain- 
tiff had sold the real estate to O. W. Terrell, taking a mortgage back for the 
sum of $5,000; that the mortgage and interest thereon are wholly unpaid; that on 
November 25, 1921, Terrell entered into a contract to sell the property to one 
Hofman; that on December 5, 1921, Terrell executed a deed to the property to 
Hofman and placed the same in escrow; that the deed was delivered to Hotman 
on the 10th of January, 1922, and recorded January 12; that possession of the 
premises was given to Hofman February 2; that on January 5, 1922, the house 
covered by the policy was totally destroyed by fire; that Terrell made a claim 
for loss under the policy on the 21st of February, 1922, in the sum of $877.17; that 
in his claim he stated that he was the owner of the property, subject only to the 
interest of Fuller, the mortgagee; that the adjusters investigated’ Terrell’s claim and 
informed him on February 22, 1922, that the records showed that he was not the 
owner of the property; that Terrell and the adjusting company agreed that the 
value of the house covered by the policy was $817; that defendant has not paid 
any sum under the policy and has refused to make payment upon the claim sub- 
mitted; that the statutes of Oklahoma, in so far as they are applicable, may be 
considered as evidence in the case. 

On November 23, 1923, the trial court filed a written memorandum, including 
findings of fact substantially as above enumerated, and concluded therefrom that 
plaintiff was entitled to recover $837.32 and a reasonable attorney's fee in the sum 
of $150. Judgment was rendered accordingly. 

[1,4] The defendant contends that the court erred in holding that the plaintiff 
could sue and maintain a cause of action on the policy; that the policy was written 
for the benefit of Terrell; that it does not provide for the payment of the loss to 
the plaintiff; that the contract of insurance is a personal one made by the company 
with the owner, Terrell, and was for his benefit alone. The contention is not sound. 
The application on which the policy was issued provided for payment to the plain- 
tiff, as mortgagee, “as his interest might appear.” Attached to the policy issued to 
him was a copy of the application on which appeared, “Loss, if any, on buildings 
payable to I. M. Fuller, mortgagee, as his interest may appear.” This was a 
sufficient compliance with the requirement of the policy which reads: “Note: To 
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secure mortgagee, if desired, the policy should be made payable on its face to such 
mortgagee, as follows: Loss, if any, payable to John Doe, mortgagee,” when con- 
sidered in connection with the facts that the defendant issued its policy on the 
application and accepted the premium in payment therefor. 

There is no dispute as to the loss, either as to the time of the fire, or the value 
of the property insured. It was conceded that the defendant's adjuster, pursuant 
to proof of loss, investigated the premises and agreed that the actual loss was $817. 
A mortgagee is a proper party to prosecute an action for loss sustained under a policy 
of insurance where the policy provides that loss, if any, shall be payable to such 
mortgagee “as his interest may appear.” See Insurance Co. v. Coverdale, 48 Kan. 
446, 29 P. 682; Bank v. Insurance Co., 91 Kan. 18, 137 P. 78, 49 L. R. A. (N. S.) 
972; Stamey v. Assurance Co., 93 Kan. 707, 150 P. 227; Jones v. Insurance Co., 
94 Kan. 235, 146 P. 354; 14 R. C. L. 1427, 1428; 28 C. J. 485. 

[2] The defendant contends that there was no proof that Terrell was the sole 
and unconditional owner of the property. It quotes various sections of the statutes 
of Oklahoma and argues that their application to the policy in question precludes 
plaintiff’s recovery. Plaintiff, on the other hand, argues that the Oklahoma statutes 
were not in evidence, and therefore that their provisions cannot be invoked. The 
agreed statement of facts recited that the statutes of the State of Oklahoma, in 
so far as they are applicable, may be considered as evidence in this case. In the 
sections quoted by the defendant nothing is pointed out that would change the 
rule prevailing in this state. Terrell, on November 25, 1921, entered into a con- 
tract to sell the property. On December 5 he executed a deed and placed it in 
escrow. On January 5 the property was destroyed by fire. On January 10 the 
deed was delivered, afterwards recorded, and possession of the property afterwards 
given. While the deed was in escrow awaiting the performance of conditions prece- 
dent to its delivery, there was no change of title which would prevent recovery 
* on the policy. Garner v. Insurance Co., 73 Kan. 127, 84 P. 717, 4 L. R. A. (N. S.) 

654, 117 Am. St. Rep. 460, 9 Ann. Cas. 459; Pomeroy v. Insurance Co., 86 Kan. 
214, 120 P. 344, 38 L. R. A. (N. S.) 142, Ann. Cas. 1913C, 170; Ellis v. Insurance 
Co., 108 Kan. 467, 196 P. 598; Dow v. Fire Insurance Co., 115 Kan. 190, 221 
Pr. Tue: 

[3] It is contended that the court erred in allowing an attorney’s fee. The sec- 
tions of the Oklahoma statute quoted by defendant contain no reference to attor- 
ney’s fees. The laws of other jurisdictions are presumed to be the same as ours, 
and under our statute an allowance of attorney’s fees was proper. R. S. 40—416, 
and cases cited. 

The judgment is affirmed. 

All the Justices concurring. 


WILSON et al v. NATIONAL BEN FRANKLIN FIRE INS. CO. (No. 15067.) 
(Kansas City Court of Appeals. Missouri. May 26, 1924. Certiorari Denied 
Nov. 25, 1924.) 

266 Southwestern Reporter 338. 


1. INSURANCE—POLICY CANNOT BE CANCELED WITHOUT CONSENT 
OF INSURED, EXCEPT ON STRICT COMPLIANCE WITH TERMS. 
Policy cannot be canceled by insurer without consent of insured, except on strict 

compliance with its terms. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

2. eo POLICY HELD “OT C CANCELED AT TIME OF 

IRE. 

Where defendant insurance company did not give to plaintiffs, as the persons 
insured, the five days’ notice required to be given in event defendant desired to can- 
cel policy, and plaintiffs at time of fire did not know of defendant’s intention or 
attempt to cancel policy, the latter was in force at time of loss. 

(For other cases, see Insurance, Dec. Dig. § 229 [1].) 

3. INSURANCE—ATTEMPT OF DEFENDANT? S AGENTS TO TRANSFER 
RISK TO ANOTHER COMPANY, HELD NOT TO CANCEL POLICY. 
The attempt of agents of defendant fire insurance company, at the instance of 

latter, to transfer risk from defendant to another company, of which such agents 
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were also agents, all of which was done without consent of plaintiffs as the persons 
insured, held not to effect a cancellation of their policy with defendant company. 
(For other cases, see Insurance, Dec. Dig. § 232.) 


4. INSURANCE—ACCEPTANCE AFTER LOSS SUSTAINED, OF NEW 
POLICY IN ANOTHER COMPANY, HELD NO RATIFICATION OF 
UNAUTHORIZED ATTEMPTED TRANSFER OF RISK. 


Where after fire loss was sustained, plaintiffs, as persons insured, accepted 
from defendant’s agents in lieu of their policy with defendant company a new 
policy in another company, of which such agents were also agents, such acceptance 
held not a ratification by plaintiffs of a prior unauthorized attempted transfer of 
risk to such new company. 

(For other cases, see Insurance, Dec. Dig. § 234.) 

Appeal from Circuit Court, Jackson County; Willard P. Hall, Judge. 

“Not to be officially published.” 

Action by H. Y. Wilson and others against the National Ben Franklin Fire 
Insurance Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Crow & Newman, of Kansas City, for appellant. 

G. C. Weatherby, of Kansas City, for respondents. 

TrimBLE, P. J. Defendant appeals from a judgment in plaintiffs’ favor ob- 
tained in an action on a policy of fire insurance. A jury was waived, and, upon 
an agreed statement of the facts, the case was submitted to the court, and, after 
being taken under advisement, judgment was rendered in plaintiffs’ favor for the face 
of the policy, $5,000, with interest. 

The policy was issued December 31, 1921, through defendant's local agents, Ely 
& Mann, covering plaintiffs’ property and insuring it for one year against loss by 
fire. The premium on said policy was $68, which was duly paid, and the policy 
delivered. The policy contained the following provision: 

“This policy shall be canceled at any time at the request of the insured, or by 
the company by giving five days’ notice of such cancellation. If this policy shall 
be canceled as heretofore provided, or become void or cease, the premium having 
been actually paid, the unearned portion shall be returned on surrender of this policy 
or last renewal, this company retaining the customary short rate.” 

On February 20, 1922, defendant ordered its agents, Ely & Mann, to cancel the 
policy. The next day, February 21, 1922, Ely & Mann, who happened to be also 
agents for another company, the Ben Franklin Insurance Company of Philadelphia, 
issued a new policy in that company on the plaintiffs’ property for the same amount 
of insurance and calling for the same premium. At the same time Ely & Mann, not 
having yet remitted to defendant the $68 premium they had received, merely changed 
same on their books for the account of the defendant to that of the other insurance 
company. Said agents also inclosed the new policy in an envelope addressed to 
plaintiffs, and on February 25, 1922, deposited it in the United States mails, con- 
taining a letter of that date, which read as follows: 

“You will find herewith inclosed policy, $5,000.00, in Ben Franklin Insurance 
Company, on said property described in policy of National Ben Franklin Insurance 
Company. The premium is the same amount, and you do not have to give the 
premium any further consideration. 

“Please return National Ben Franklin policy, for the reason that it is of the 
opinion that it has more insurance in that immediate vicinity than it can afford to 
carry, and for that reason instructed us to cancel, and we do so by inclosing policy 
in another company, without additional expense to you.” 

The letter and policy, however, were never delivered to plaintiffs, but the same 
were returned by the postal authorities to Ely & Mann, and plaintiffs had no notice 
or knowledge thereof, or of any desire on defendant’s part to cancel its policy, 
until after the fire. On February 26, 1922, the property described in the policy sued 
on herein was totally destroyed by fire, and thereupon plaintiffs advised Ely & Mann 
on this fact over the telephone. Whereupon said agents informed plaintiffs that 
they had issued and mailed to them a new policy, and asked if they had received 
it, but the reply was that they had not. 

Some few days later, plaintiffs went, with the old policy, the one now in suit, 
to the office of Ely & Mann, who said to them: 

“The new policy is just as good as the old, and will protect you to the same 
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extent, and it will make no difference; so just take this policy and give us the old 
one.’ 

Plaintiffs thereupon turned their policy over to the agents and received from 
them the new one. Proofs of loss were made to both companies, and, after the 
institution of this suit, a suit was instituted against the other insurance company, 
which suit on motion was removed to the federal District Court at Kansas City, 
where it is now pending awaiting the outcome of this suit. There was no return, 
or offer to return, in cash to plaintiffs the unearned portion of the premium they 
had paid on defendant’s policy or any part thereof, unless the transference of the 
premium from one account to another can be regarded as taking the place of a 
return. 

[1-4] The policy in suit was attempted to be canceled by the company, but by 
the terms of the policy it could do so only upon giving five days’ notice. This, 
however, was not given, and at the time of the fire plaintiffs were wholly unaware 
of any intention, purpose, or attempt to cancel. It is well settled that a policy 
cannot be canceled by the insurer without the consent of the insured, except upon 
strict compliance with the terms of the policy. Dowell v. Commonwealth Ins. Co. 
(Mo. App.), 256 S. W. 1074. The policy in suit was therefore in force at the time 
of the loss. Cassville, etc., Mill Co. v. The A£tna Insurance Co., 105 Mo. App. 147, 
79 S. W. 720. See, also, City of New York Ins. Co. v. Jordan (C. C. A.), 284 
F. 420. The action of the agents was not sufficient to constitute a cancellation, but 
at most was merely an attempt to transfer a risk from one company to another, 
at the instance of the company carrying the risk, without the consent of the insured. 
Waterloo Lumber Co. v. Des Moines Ins. Co., 158 Iowa 563, 138 N. W. 504, 51 
L. R. A. (N. S.) 539. Nor should it be said that plaintiffs’ acceptance of the 
new policy after the fire was such a ratification of the transfer as would relate back 
to and destroy: plaintiffs’ rights which had fully accrued. Especially should it not 
do so when the acceptance of the new policy after the fire was made upon the 
defendant’s assurance, made through its agents, that the new policy was in force 
and as good as the one they had. The fallacy in any contention otherwise is in 
assuming that plaintiffs received anything for this gratuitous acquiescence in the 
action of defendant’s agents or that defendant accorded anything therefor. 

[5] The policy being in force, the liability of the defendant attached and the 
rights of the insured became fixed. Plaintiffs’ rights were not valid or invalid, 
according to an election or option which they were then free to exercise. While 
they might have neglected to sue in time or otherwise forborne the enforcement 
of their rights, they did not do so, nor did they lose their right of action against 
defendant by afterwards bringing suit against the other company. Such action did 
not operate by way of estoppel, or cause defendant to change its position; nor did 
it have the effect of. invalidating what until then was valid. 

The judgment is affirmed. 

All concur. 


RADWANSKI v. SCOTTISH UNION & NATIONAL INS. CO. 
(Supreme Court of New Jersey. Nov. 24, 1924.) 
126 Atlantic Reporter 657. 


I. INSURANCE—NEGLECT TO SEPARATE DAMAGED AND UNDAM- 
AGED PROPERTY AFTER STORE FIRE HELD NOT GROUND FOR 
NON-SUIT. 

Where there was no proof that any personal property in store at time of fire 
had not been damaged thereby, failure of proof to show compliance with policy re- 
quirement that insured separate damaged and undamaged goods was not ground for 
non-suit. 

(For other cases, see Insurance, Dec. Dig. § 505.) 

2. INSURANCE—FAILURE OF INSURED TO FILE PROOF OF LOSS HELD 
NOT GROUND FOR NON-SUIT, IN VIEW OF INSURER’S UNEX- 
PLAINED DENIAL OF LIABILITY. 

Where there was no proof that insurer’s denial of liability was based on insured’s 
failure to make proper proof of loss, failure of insured to file such proof was not 
ground for non-suit. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 
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3. INSURANCE—DENIAL OF LIABILITY BY INSURER IS EVIDENCE 
TORY OF PROOF OF LOSS, AND QUESTION THEREOF IS FOR 
Denial of liability by insurer is evidence of waiver of insurer’s right to require 

proof of loss in absence of showing that denial of liability was based on failure to 

furnish proof of loss, and question of waiver is for jury. 

(For other cases, see Insurance, Dec. Dig. §§ 665[8], 668[15].) 

4. INSURANCE—CERTIFICATE OF NOTARY PUBLIC HELD COMPLI- 
ANCE WITH POLICY CONDITION: REQUIRING CERTIFICATE BY 
MAGISTRATE OR NOTARY PUBLIC. 

Where policy of fire insurance provided for certificate of magistrate or notary 
public, stating that he had examined circumstances, and believed insured had honestly 
sustained loss to amount certified, certificate by notary public was complete compliance, 
though insurer demanded magistrate’s certificate. 

(For other cases, see Insurance, Dec. Dig. § 546.) 

5. INSURANCE—FAILURE OF INSURED TO COMPLY WITH CONDI- 
TION TO FURNISH APPRAISAL HELD NOT GROUND FOR NON- 
SUIT. 

Where fire insurance policy provided for appraisal of goods destroyed in event 
of disagreement as to amount of loss and proofs suggested no dispute over such mat- 
ter, failure of insured to furnish appraisal was not ground for non-suit. 

_((For other cases, see Insurance, Dec. Dig. § 612[3].) 

Action by Michael Radwanski against the Scottish Union and National Insur- 
ance Company. Verdict for plaintiff. On defendant’s rule to show cause. Rule 
discharged. 

Argued May term, 1924, before Gummere, C. J., and Parker and Katzenbach, JJ. 

Joseph T. Lieblich, of Paterson, for the rule. 

E. A. Hayes, of New Brunswick, opposed. 

GuMmnMerE, C. J. This suit was instituted to recover upon a policy of insurance 
issued by the defendant company in August, 1921, covering goods, wares, and 
merchandise belonging to the plaintiff, and located in his store, in Middlesex Borough, 
N. J., which were destroyed or damaged by fire occurring in the building during the 
running of the policy. The trial of the action resulted in a verdict in favor of the 
plaintiff, his damages being assessed at $695.64. A rule to show cause having been 
allowed the defendant, we are now asked to set aside the verdict upon the several 
grounds, stated in the reasons filed; the principal contention before us being that the 
court committed judicial error in refusing a non-suit. 


[1] The first ground upon which the motion to non-suit was rested, and which 
is argued before us, is that the proofs showed that the plaintiff had failed to comply 
with a condition in the policy which was precedent to his right to recover, in that he 
had neglected to separate the damaged and undamaged property which was in the 
store at the time of the fire. The refusal to non-suit upon this ground was proper, 
for the reason that there was no proof in the case that any of the personal property 
which was in the store at the time of the fire had not been damaged thereby. 


[2, 3] The second ground upon which the motion to non-suit was rested was 
that the plaintiff had failed to file a proof of loss satisfactory to the defendant. It 
is not denied that the proof actually filed contained a detailed statement of all the 
loss occurring to personal property which was claimed by the plaintiff to have been 
caused by the fire, but it is said that it also contained proof of damage to the build- 
ing in which these goods were located, the building also having been covered by a 
policy. issued by the defendant company. It is at least doubtful, in our opinion, 
whether the proof of loss did not comply with the requirement of the policy, notwith- 
standing that it covered elements of damage not covered thereby; for it is to be 
remembered that the ordinary person taking out insurance is neither an insurance 
expert nor a trained lawyer, and all that he naturally would expect was required of 
him would be to furnish in the proof of loss a full statement of the damage covered 
by the policy or policies issued to him by the company. But, even if it be considered 
that the proof of loss did not comply with the provision of the policy, the motion to 
non-suit for this particular reason was properly refused. The defendant had denied 
any liability under the policy, and there was no proof that the denial was based 
upon the failure of the plaintiff to comply with this particular provision in the policy. 
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In the absence of such proof, the denial is evidence of a waiver of the defendant’s 
right to require such compliance (State Ins. Co. v. Maackens, 38 N. J. Law, 564), 
and the question of waiver vel non must be settled by the jury. 

[4] The next ground upon which the motion to non-suit was rested was that 
the plaintiff had failed to comply with the demand of the defendant to furnish a 
certificate of a magistrate living nearest to the place of the fire, stating that he had 
examined the circumstances, and believed the insured had honestly sustained loss to 
the amount that such magistrate should certify. The argument is that, by the terms 
of the policy, the defendant was entitled to this certificate. But this is not the fact. 
The policy provides that a certificate of this character, either of a magistrate or a 
notary public, shall be furnished, if required by the defendant; and the plaintiff had 
already furnished such a certificate as the policy required, prepared by and certified 
to by a notary public, and, having done this, had discharged the full obligation im- 
posed upon him by the policy in this regard. Counsel for the defendant seems to 
think that the choice of the one or the other of these two officials rested with his 
client. We think not. The insured by furnishing the certificate either of a notary 
or a magistrate complies, not only with the spirit, but with the very letter of the 
policy provision. 

[5] The last ground upon which the motion to non-suit was rested was that the 
plaintiff was barred of his right of action because of his failure to comply with a 
demand made upon him by the defendant for an appraisal of the value of the goods 
and chattels destroyed or damaged by the fire; the contention being that the policy 
required compliance with such a demand when made by the insurer. But this is 
not the fact. The policy only provides for an appraisal “in the event of disagree- - 
ment as to the amount of loss,” and there is nothing in the proofs to suggest that 
there was any dispute between the parties over this matter. Our conclusion is that 
there was no error on the part of the trial judge in refusing to non-suit the plaintiff 
for any of the reasons which have been discussed. 

There was a motion to direct a verdict, rested upon the same grounds already 
discussed herein. This motion was refused, and properly so, as we think, for the 
reasons which we have given. The only other grounds for making the rule abso- 
lute are based upon the assertion that the verdict is excessive, and that there was 
error in the charge of the court. We find nothing of substance in either of these 
contentions. 

The rule to show cause will be discharged. 


TREMONT WOODWORKING CO., Inc. v. STATE ASSUR. CO., LIMITED, 
OF ENGLAND. 
(Municipal Court of City of New York, Borough of Manhattan, First District. 
November 6, 1924.) 
207 New York Supplement 60. 

INSURANCE—LIABILITY OF INSURER UNDER FIRE POLICY COVER- 

ING MACHINERY AND FIXTURES ONLY, WHERE BLANKET POLI- 

CIES COVERED STOCK, MACHINERY, AND FIXTURES, STATED. 

Where blanket fire policies covering stock, machinery, and fixtures amounted to 
$7,500 and another policy in defendant company for $5,000 specifically covered ma- 
chinery and fixtures only, valued at $5,500, which were partially damaged, held that 
defendant company was entitled to have $500 of blanket policies applied to loss on 
machinery and fixtures, and it was therefore liable for 5000/5500 or 10/11 of such loss. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Action by the Tremont Woodworking Company, Inc., against the State Assurance 
Company, Limited, of England. Judgment for plaintiff. 

Prince, J. This is an action brought by the plaintiff against the defendant on 
a policy of fire in the sum of $5,000 specifically covering machinery and fixtures, 
the property of the plaintiff, in the premises of the plaintiff. This matter was sub- 
mitted to me upon an agreed statement of facts, by which, of course, I am bound. 

The only question submitted to the court is what proportion of the loss the defend- 
ant is obliged to pay under the terms and provisions of its policy of insurance, con- 
trolled, of course, by the agreed statement of facts. At the time of the fire the plain- 
tiff had existing policies of insurance, known as blanket policies, covering stock and 
machinery and fixtures, in the sum of $7,500, divided among four companies other 
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than the defendant. This insurance, in addition to the defendant’s policy of $5,000, 
made a total of insurance of $12,500. 

The fire partially damaged both the stock and machinery and fixtures. The 
sound value of the stock was agreed upon as the sum of $7,510.15, and the sound 
value of the machinery and fixtures was agreed upon as the sum of $5,500, making 
a total sound value of $11,210.15. The total amount of insurance was therefore 
slightly in excess of the sound value of the property. The damage to the stock was 
agreed upon as $1,352.32, and the damage to the machinery and fixtures was agreed 
upon as the sum of $877.10. 

Counsel for the plaintiff called to the attention of the court that the defend- 
ant is entitled to a credit of $139.28 for a payment already made to the plaintiff on 
account of the damage to the machinery and fixtures, which fact will be taken into 
consideration in determining this matter. There has been set forth in the agreed 
statement of facts a certain clause of the defendant’s policy of insurance relating to 
contribution of other insurance. 

The question involved in this controversy is not a simple one, and, surprising 
as it may be, in view of the many times that a similar situation must have arisen, 
there are comparatively few judicial decisions upon the precise question involved. 
I have examined the various opinions, not only in this jurisdiction, but in. other 
states, among which were those of Kentucky, Connecticut, Massachusetts, Pennsyl- 
vania, and New Jersey. There does not seem to have been laid down any hard and 
fast rule, so that a standard of comparison or computation can be made by the 
judge before whom the particular point involved, and to have limited his decision 
strictly to that case. 

The defendant’s counsel has sought to apply to the facts in the case before me 
the rule known as the “Cromie rule,” taken from the case of Cromie v. Kentucky & 
Louisville Insurance Co., 15 B. Mon. 432 (Kentucky, 1854), and claims that the 
limit of liability of the defendant in this case is the sum of $393.40. If the Cromie 
rule was the fair rule to adopt, it would work out as I am about to indicate. 

The following is a tabulation showing the division of insurance and payment on 
stock and machinery and fixtures: 

Stock. Machinery and Fixtures. 

Insures Pays on Insures 

Company on Item. Item. onItem. Payson Item. 
Fire Association (blanket) ; $ 676.16 $ 3,073.84 $241.85 
Hartford (blanket) : 225.39 1,024.61 80.62 
Newark (blanket) j 270.46 1,229.54 96.74 
Royal (blanket) ! 180.31 819.69 64.49 

State Assurance (specific on M. 

5,000.00 393.40 


$7,500.00 $1,352.32 $11,147.68 $877.10 

Under this rule, insurance would be divided, so that there would be applicable to 
machinery and fixtures $11,147.68, of a total insurance of $12,500, and, as the defend- 
ant’s counsel contends, the defendant in the above-entitled action would only be 
liable to the proportion of 5000/12500 or 2/5 of the loss on machinery and fixtures; 
that is, two-fifths of a loss of $877.10, amounting to $350.84. Such a conclusion seems 
to the court to be inequitable, and it is clearly not what the parties to the contract 
of insurance intended. 

I have read the various cases cited on the brief of the defendant’s counsel. 
There were no authorities cited by counsel for the plaintiff. It is my opinion that 
the theory of the defendant works out injustice to the plaintiff in this action. I am 
inclined to follow the principles which I worked out from the decision, which I have 
found upon my search in regard to the law, of Buse v. National Ben Franklin Ins. 
Co. of Pittsburgh, Pa., reported in 96 Misc. Rep. 229, 160 N. Y. S. 566. This case 
was affirmed without opinion in 177 App. Div. 948, 164 N. Y. S. 1088, and upon 
further appeal to the Court of Appeals was affirmed without opinion in 226 N. Y. 
589, 123 N. E. 858. 

I cannot find that this decision has ever been overruled in this state, nor that 
the rules laid down therein have ever been modified. In the Buse Case, the court 
worked out the amount of contributing insurance mostly on the question of what is 
known as the coinsurance clause, which is absent from the case at bar, according 
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to the agreed statement of facts. Herewith follow certain extracts from the Buse 
Case, which I deem applicable to the facts of this case. The court said, at pages 233, 
234 (160 N. Y. S. 569): 

“The parties may not know the actual value of the property at the time it is 
insured, and therefore agree upon an arbitrary sum as its value rather than go to the 
trouble and expense of making an accurate appraisal of the property. Or it may 
be that the value of the property may undergo change, and increase during the term 
of the policy; and when a loss occurs, and the sound value of the property is deter- 
mined at that time, it may turn out that the actual value was considerably in excess of 
the arbitrary value fixed in the policy. Then by the terms of the policy the insured 
becomes liable for his proportion of the risk, to wit, the amount of such excess. 
Where the loss is total the problem is simple; the company pays the total amount 
of the insurance, and the insured bears the burden of the remainder of the loss. It 
would seem that, where the loss is partial, under the same circumstances, the reason- 
able construction would be that the two coinsurers should share the loss in the same 
proportion.” 

In the case at bar there was but a partial loss to the machinery and fixtures, 
and likewise to the stock. In the Buse Case the court considered the cases of 
Farmers’ Feed Co. of New Jersey v. Scottish Union & Nat. Ins. Co., 173 N. Y. 241, 
65 N. E. 1105, and also Ogden v. East River Ins. Co., 50 N. Y. 388, 10 Am. Rep. 
492, and rejected the apparent rule as laid down in the latter case, and held it in- 
applicable to the facts in the Buse Case, which are very similar to the case at bar. 

Again the court in the Buse Case, at page 241 (160 N. Y. S. 573), said: 

“There is a well-recognized principle of insurance, as determined by the courts, 
that the insured should be given the greatest protection possibly consistent with the 
provisions of the policy. In discussing the question of the confusion in the law 
regarding apportionment, in Richards on Insurance, at page 438, it is said: ‘One 
principle, however, the courts seem to hold in common, to wit, that unless the express 
phraseology of the policies prohibits, the contribution clause ought not to be so 
applied as to diminish the protection of the insured; since usually the insurer fixes 
the amount of his premium regardless of other insurance and if, after the fire, he 
happens to find other insurance which relieves him in part from his liability, it is a 
piece of pure good fortune. His principal engagement is to pay the loss in full up 
to the face of his policy, and the insured has given no promise to take out or to 
keep up other insurance.’ ” 

In the case at bar the amount of specific insurance of the defendant on machinery 
and fixtures amounts to the sum of $5,000. In order to give the defendant, which 
has received the full premium for a liability of $5,000, the benefit of its good ‘fortune 
in finding other insurance, I deem it the equitable and fair principle, and as deduced 
from the Buse Case, to hold that $500 of the blanket insurance is applicable to the 
loss on machinery and fixtures. 

In other words, I think that the liability of this defendant is the proportion which 
the policy of the defendant, amounting to the sum of $5,000, bears to $5,500 of 
insurance applicable by reason of other insurance as indicated above; that is, 
5000/5500, or 10/11, of the loss. Ten-elevenths of the loss of $877.10 on machinery 
and fixtures amounts to the sum of $797.36. As indicated above, the defendant is 
entitled to a credit of the sum of $139. 28, leaving the sum of $658.08. 

I accordingly find that the plaintiff is entitled to recover from the defendant the 
sum of $658.08. Let judgment be entered accordingly. 


FEDERAL LAND BANK OF COLUMBIA et at. v. ATLAS ASSUR. CO. 
SAME vy. GLOBE & RUTGERS FIRE INS. CO. OF NEW YORK CITY. 
(No. 560.) 

(Supreme Court of North Carolina. Dec. 19, 1924.) 

125 Southeastern Reporter 631. 

1. INSURANCE—MISREPRESENTATION BY MORTGAGOR AS TO OWN- 
E a OF PROPERTY INSURED HELD NOT TO DEFEAT MORT- 
GAGEE’S RIGHTS UNDER POLICY. 

Fact that mortgagor who had transferred interest in property, but had insurable 
interest therein because his personal liability as mortgagor would have been increased 
by loss from fire, in obtaining insurance policy falsely represented that he was un- 
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conditional and sole owner, unknown to mortgagee, did not defeat such mortgagee’s 

rights under standard mortgage clause attached = et 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

2. INSURANCE—WHEN INTEREST IS INSURABLE STATED. 

Any interest is insurable, if peril against which insurance is made would bring 
upon insured, by immediate and direct effect, pecuniary loss. 

(For other cases, see Insurance, Dec. Dig. § 115[1].) 

3. INSURANCE—MORTGAGEE HELD ENTITLED TO BENEFIT OF IN- 
SURANCE BY MORTGAGOR, THOUGH IT DID NOT KNOW OF 
INSURANCE UNTIL AFTER LOSS. 

Where mortgagor had insurable interest, and policy contained standard mortgage 
clause, naming mortgagee as first beneficiary, under C. S. § 6437, it was valid con- 
tract, and mortgagee, though without knowledge of existence of policy until after 
loss, could recover on it. 

(For other cases, see Insurance, Dec. Dig. § 581. 

4. INSURANCE—ACCEPTANCE OF PROVISIONS OF STANDARD MORT- 
GAGE CLAUSE OR POLICY BY MORTGAGEE OR TRUSTEE NOT 
REQUIRED TO COMPLETE CONTRACT OF INSURANCE. 

Acceptance by mortgagees or trustees under mortgages was not required to com- 
plete contract of insurance made by mortgagor for their benefit, as their interest might 
appear. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

7. INSURANCE—LETTER BY COUNSEL OF oe HELD NOT 
“WAIVER” OF RIGHT AGAINST INSURE 
Where counsel for mortgagee named in caneaane ‘mortgage clause of insurance 

policy wrote insurer that mortgagee held policy of another company which it ex- 

pected to pay specified amount, and, if this was paid, it would not have any further 
claim against addressee, but not specifically surrendering rights, there was no “waiver” 
of its rights, which is voluntary oe ee of some known right. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

8. INSURANCE—STIPULATION SROMIBITING ADDITIONAL INSUR- 
ANCE WITHOUT CONSENT OF INSURER HELD NOT TO RENDER 
POLICY VOID ON RATIFICATION OF LATER POLICY BY MORT- 
GAGEE AFTER LOSS. 

Where mortgagee, after loss, ratified policy of insurance containing uneied 
mortgage clause of which it had not previously known, it did not thereby forfeit 
rights under prior policy containing similar clause because of stipulation in such 
policy prohibiting additional insurance without written consent of insurer. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

9. INSURANCE—MORTGAGEE NOT LIMITED IN RECOVERY TO 
AMOUNT OF FIRST POLICY. 

Where policies of insurance containing standard mortgage clauses were void 
as to mortgagor and grantees, and mortgagee did not know of second policy before 
loss, such mortgagee held not limited in recovery to amount of first policy to be pro- 
rated between two insurers but entitled to recover on second policy. 

(For other cases, see Insurance, Dec. Dig. § 504. 

Appeal from Superior Court, Buncombe County; Finley, Judge. 

Consolidated action by the Federal Land Bank of Columbia and others against 
the Atlas Assurance Company, and by the Federal Land Bank of Columbia and others 
against the Globe & Rutgers Fire Insurance Company of City of New York. From 
judgment for plaintiffs, defendants appeal. No error. 

Civil actions consolidated and tried upon the following issues: 

“(1) Did Joe M. Burlison, on or about July 23, 1919, execute a mortgage to the 
plaintiff Federal Land Bank of Columbia securing the payment of the sum of $4,800 
and interest, as alleged in the complaints? Answer: Yes. 

“(2) Did the defendant Globe & Rutgers Fire Insurance Company issue its 
policy in the name of Joe M. Burlison and attach thereto a standard mortgage clause 
in favor of the Federal Land Bank of Columbia, as alleged in the complaints? 
Answer: Yes. 

“(3) Did said Joe M. Burlison on August 9, 1919, convey the lands described in 
the complaints to C. C. Greenwood, as alleged in the answers? Answer: Yes. 

“(4) If so, was the plaintiff Federal Land Bank of Columbia without knowledge 





440 The Insurance Law Journal, Vol. 64 [Mar., 1925 


of such conveyance until after the buildings insured by said policy had been de- 
stroyed by fire, as alleged in the complaint? Answer: Yes. 

“(5) Did said C. C. Greenwood execute a deed of trust to Joseph F. Ford as 
trustee, securing the payment of $5,680.20 to Joe M. Burlison, as alleged in the 
answers? Answer: Yes. 

“(6) If so, was the plaintiff Federal Land Bank of Columbia without knowledge 
of the execution of said deed of trust until after the building ee “ed said policy 
had been destroyed by fire, as alleged in the complaint? Answer: 

“(7) Did the defendant Atlas Assurance Company (on Sener 8 1920) issue 
its policy of insurance in the name of C. C. Greenwood and attach thereto a standard 
mortgage clause in favor of the Federal Land Bank of Columbia, as alleged in the 
complaint? Answer: Yes. 

“(8) If so, was the Federal Land Bank of Columbia without knowledge of the 
issuance of the policy by said Atlas Assurance Company until after the buildings so 
insured had been destroyed by fire, as alleged in the complaints? Answer: Yes. 

“(9) Did said C. C. Greenwood, in September, 1920, assign and transfer to L. L. 
Jenkins all of his right, title, and interest in and to said lands, as alleged in the 
answers? Answer: Yes. 

“(10) If so, was said Federal Land Bank of Columbia without knowledge of such 
assignment or transfer until after the buildings insured by the defendants had been 
destroyed by fire, as alleged in the complaints? Answer: Yes. 

“(11) Were the buildings so insured and mentioned in said policies of insurance 
issued by defendants wholly destroyed by fire on January 10, 1921, as alleged in the 
complaint? Answer: Yes. 

“(12) What was the actual value of the dwelling house described in the policies 
of the defendants at the time of its destruction by fire? Answer: $5, 

“(13) What was the actual value of the barn described in the policies of the 
defendants at the time of its destruction by fire? Answer: $1,500. 

“(14) What was the actual value of the smokehouse described in the policy of 
the defendant Atlas Assurance Company at the time of its destruction by fire? 
Answer: $200. 

“(15) What amount is due the Federal Land Bank of Columbia on the notes of 
said Joe M. Burlison secured by said —_ to said Federal Land Bank of Colum- 
bia? Answer: $5,030.27, as of September 1, 1924.” 

(All the above issues by consent.) 

“(16) What amount, if any, is the Federal Bank of Columbia entitled to recover 
of the defendant Globe & Rutgers Fire Insurance Company? Answer: $1,295.30. 

“(17) What amount, if any, is the Federal Land Bank of Columbia entitled to 
recover of the defendant Atlas Assurance Company? Answer: $3,734.97. 

Judgment on the verdict for plaintiff, from which the defendants appeal, assigning 
errors. 

Merrimon, Adams & Johnston, of Asheville, and Tillett & Guthrie, of Charlotte, 
for appellant ‘Atlas Assurance Co. 

Bourne, Parker & Jones, of Asheville, and Ferguson & Vinson, of Greensboro, 
for appellant Globe & Rutgers Fire Ins. Co. of New York City. 

Mark W. Brown, of Asheville, for appellees. 

Sracy, J. This is a consolidation of the two cases, Bank v. Ins. Co., 187 N. C. 
97, 121 S. E. 37, and Bank v. Assurance Co., 187 N. C. 851, 121 S. E. 42, which were 
before us at the fall term, 1923, and remanded for trial in accordance with the 
opinions announced at that time. The facts, appearing on the present record, as 
established by the verdict, are slightly different from what they were on the former 
appeals, though not materially so. 

[1] It is the position of the Atlas Assurance Company (hereafter called the Atlas 
Company) that at the time it issued its policy of insurance to C. C. Greenwood, De- 
cember 8, 1920, with a standard mortgage clause attached in favor of the Federal 
Land Bank of Columbia, mortgagee or trustee, as its interest might appear, the said 
C. C. Greenwood had assigned and transferred all his right, title, and interest in 
and to the lands in question to L. L. Jenkins, as disclosed by the ninth issue, above 
set out, and that, for this reason, said policy is void because of the following stipula- 
tions incorporated therein : 

“This entire policy shall be void, unless otherwise provided by agreements in 
writing added hereto. 

“Ownership, etc—(a) If the interest of the insured be other than unconditional 
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and sole ownership; or (b) if the subject of insurance be a building on ground not 
owned by the insured in fee simple; or (c) if, with the knowledge of the insured, 
foreclosure proceedings be commenced or notice given of sale of any property insured 
hereunder by reason of any mortgage or trust deed; or (d) if any change, other than 
by the death of an insured, take place in the interest, title, or possession of the sub- 
ject of insurance (except change of occupants without increase of hazard) ; or (e) if 
this policy be assigned before a loss. 

“Unless otherwise provided by agreement in writing added thereto, this company 
shall not be liable for loss or damage occurring. 

“Other Insurance—(a) While the insured shall have any other contract of in- 
a whether valid or not, on property covered in whole or in part by this 
policy; or 

“Increase of Hasard.—(b) While the hazard is increased by any means within 
the control or knowledge of: the insured,” etc. 

There was evidence on the former record, denied of course by the defendant, 
and not appearing on the present record, sufficient, we thought, to permit the infer- 
ence that the assignment by Greenwood to Jenkins was no more than a pledge for the 
security of a debt, and that said transaction was known to the agent of the Atlas 
Company at the time of the issuance of the policy. This, if true, would have amounted 
to a waiver of the stipulation of “unconditional and sole ownership” under authority 
of Ins. Co. v. Lumber Co., 186 N. C. 269, 119 S. E. 362, and cases there cited. We 
now have a direct finding that Greenwood was not the absolute owner of the property 
at the time of the issuance of the policy by the Atlas Company. Does this render 
the entire policy void, including the standard mortgage clause in favor of the plaintiff 
bank? ‘This is one of the questions to be decided. 

[2] It will be observed that, while Greenwood had assigned and transferred his 
interest in the property to Jenkins, and therefore was not the sole and unconditional 
owner at the time of the issuance of the policy by the Atlas Company, yet he did 
have an insurable interest in the property, for the reason that prior to the issuance 
of said policy Greenwood had executed his notes and given a mortgage on the prop- 
erty for $5,680.20; and a destruction of the buildings by fire would thus have in- 
creased his individual liability and caused him to suffer a loss. Any interest is insur- 
able, if the peril against which insurance is made would bring upon the insured, by 
its immediate and direct effect, a pecuniary loss. Carter v. Humboldt Fire Ins. Co., 
12 Iowa, 287. 

“It is well settled that any person has an insurable interest in property, by the 
existence of which he will gain an advantage, or by the destruction of which he will 
suffer a loss, whether he has or has not any title in, or lien upon, or possession of, 
the property itself.” Harrison v. Fortlage, 161 U. S. 57, 16 S. Ct. 488, 40 L. Ed. 
616; Batts v. Sullivan, 182 N. C. 129, 108 S. E. 511; 14 R. C. L. 910. 

We disposed of this question when the cases were here before as follows: 

“With respect to the rights of the mortgagee under the standard mortgage clause, 
it is the generally accepted position that this clause operates as a separate and dis- 
tinct insurance of the mortgagee’s interest, to the extent, at least, of not being 
invalidated by any act or- omission on the part of the owner or mortgagor, unknown 
to the mortgagee; and, according to the clear weight of authority, this affords pro- 
tection against previous acts as well as subsequent acts of the assured,” citing a 
number of authorities. 

It would probably be sufficient to say that this has now become the law of the 
case (Strunks v. R. R. [N. C.] 125 S. E. 182), and go no further; but, without 
invoking the principle of “the law of the case,” it may be well to observe that such 
is in accord with the general trend of the decisions on the subject. Germania Fire 
Ins. Co. v. Bally, 19 Ariz. 580, 173 P. 1052, 1 A. L. R. 492. In 14 R. C. L. 1038, the 
following statement is made: 

“This provision (standard or union mortgage clause) is held by most courts to 
operate as an independent contract between the insurer and the mortgagee, and, while 
some courts consider that the mortgagee’s rights are defeated by a breach of war- 
ranty by the mortgagor at the inception of the contract, the weight of authority is 
to the contrary.” 

And this is supported by a large number of citations. 

In Syndicate Ins. Co. v. Bohn, 65 F. 165, 12 C. C. A. 531, 27 L. R. A. 614, the 
Circuit Court of Appeals, Eighth Circuit, in holding a policy void as to the mort- 
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gagor, or owner, because of misrepresentation in regard to the sole and unconditional 
ownership of the property, and valid as to the mortgagee, under the standard mort- 
gage clause, speaking through Judge Sanborn, said: 

“Our conclusion is that the effect of the union mortgage clause, when attached 
to a policy of insurance running to the mortgagor, is to make a new and separate 
contract between the mortgagee and the insurance company, and to effect a separate 
insurance of the interest of the mortgagee, dependent for its validity solely upon the 
course of action of the insurance company and the mortgagee, and unaffected by 
any act or neglect of the mortgagor, of which the mortgagee is ignorant, whether such 
act or neglect was done or permitted prior or subsequent to the issue of the mortgage 
clause.” 

We hold, therefore, in keeping with our own and other decisions, that the breach 
of representation on the part of Greenwood as to his sole and unconditional owner- 
ship of the property, unknown to the Federal Land Bank of Columbia, is not suffi- 
cient to defeat the mortgagee’s rights under the following pertinent, provisions of the 
standard mortgage clause attached to the policy in suit: 


“Loss or damage, if any, under this policy, shall be payable to Federal Land Bank 
of Columbia, S. C., trustee under first mortgage, and Joseph F. Ford, trustee under 
second mortgage mortgagee (or trustee), as interest may appear, and this insurance, 
as to the interest of the mortgagee (or trustee) only therein, shall not be invalidated 
by any act or neglect of the mortgagor or owner of the within described property, 
nor by any foreclosure or other proceedings or notice of sale relating to the property, 
nor by any change in the title or ownership of the property, nor by the occupation 
of the premises for purposes more hazardous than are permitted by this policy: Pro- 
vided, that in case the mortgagor or owner shall neglect to pay any premium due 
under this policy, the mortgagee (or trustee) shall, on demand, pay the same. Pro- 
vided also that the mortgagee (or trustee) shall notify this company of any change 
of ownership or occupancy or increase of hazard which shall come to the knowledge 
of said mortgagee (or trustee), and, unless permitted by this policy, it shall be 
noted thereon, and the mortgagee (or trustee) shall, on demand, pay the premium for 


such increased hazard for the term of the use thereof; otherwise this policy shall 
be null and void. 


“In case of any other insurance upon the within described property, this com- 
pany shall not be liable under this policy for a greater proportion of any loss or 
damage sustained than the sum hereby insured bears to the whole amount of insur- 
ance on said property, issued to or held by any party or parties having an insurable 
interest therein, whether as owner, mortgagee or otherwise.” 

[3, 4] The Atlas Company also takes the position that, as the Federal Land Bank 
of Columbia had no knowledge of the existence of the policy issued by it until after 
the buildings had been destroyed by fire (eighth issue above), the same may not now, 
after a loss has occurred, be accepted and ratified by the said beneficiary under the 
standard mortgage clause attached thereto. For this position the case of Nelson v. 
Ins. Co., 120 N. C. 302, 27 S. E. 38, is cited as an authority. But we do not think 
the Nelson Case is in point, or that the instant case presents a question of rati- 
fication. Starkweather v. Gravely, 187 N. C. 526, 122 S. E. 297. The contract of 
insurance was procured by C. C. Greenwood, who had an insurable interest in the 
property at the time, and who had a right to enter into the contract. The policy was 
issued with a rider, or standard mortgage clause, attached thereto, in which the 
Federal Land Bank of Columbia, as mortgagee or trustee, was named as the first 
beneficiary as its interest might appear. This was a completed contract, entered 
into by parties sui juris, sanctioned by our-statute (C. S. § 6437), and it was made for 
the benefit of the plaintiff, trustee under a first mortgage, and for the benefit of 
Joseph F. Ford, trustee under a second mortgage, as their interests might appear, 
and lastly for the benefit of the assured. In short, it was a contract of insurance 
for the benefit of all who were interested in the property. The fact that the policy 
may be avoided as to Greenwood, the assured, does not necessarily render the con- 
tract, made for the benefit of the mortgagees or trustees, unenforceable or void. Such 
was our holding when the cases were here before. 187 N. C. 102, 121 S. E. 37. Nor 
did it require an acceptance on the part of the mortgagees or trustees to complete 
the contract. It was made by competent parties for their benefit, as their interests 
might appear, and it was expressly agreed by the Atlas Company that “this insurance,’ 
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as to the interest of the mortgagee, or trustee, only herein, shall not be invalidated 
by any act or neglect of the mortgagor or owner of the within described property.” 

[5] Numerous decisions have established the principle, in this jurisdiction at least, 
that ordinarily the beneficiaries of an indemnity contract may maintain an action on 
said contract, though not named therein, when it appears by express stipulation, or by 
fair and reasonable intendment, that their rights and interests were in the contem- 
plation of the parties, and were being provided for at the time of the making of the 
contract. Dixon v. Horne, 180 N. C. 585, 105 S. E. 270; Supply Co. v. Lbr. Co., 160 
N. C. 428, 76 S. E. 273, 42 L. R. A. (N. S.) 707; Black Mountain R. R. Co. v. 
Guaranty Corp., 172 N. C. 636, 90 S. E. 763; Withers v. Poe, 167 N. C. 372, 83S. E. 
614; Voorhees v. Porter, 134 N. C. 591, 47 S. E. 31, 65 L. R. A. 736; Gastonia v. 
Engineering Co., 131 N. C. 363, 42 S. E. 858. 

It was held in Gorrell v. Water Supply Co., 124 N. C. 333, 32 S. E. 720, 46 
L. R. A. 513, 70 Am. St. Rep. 598, that “One not a party or privy to a contract, but 
who is a beneficiary thereof, is entitled to maintain an action for its breach.” This 
has been affirmed in numerous decisions, and is the settled law here and elsewhere. 

“That a party, for whose benefit a promise is made to another person, may main- 
tain an action upon such promise against the party who has made it, * * * is a 
proposition too well settled by this court to require a citation of cases to support it.” 
Lewis, J., in Dodge’s Adm’r v. Moss, 82 Ky. 441. 

[6] It may be well to observe that the right of third parties to recover under 
contracts which contain no independent agreement in favor of the beneficiaries, or in 
which they are not mentioned, is subject to equities between the original parties. 7 A. 
& E. Enc. 109. Thus it has been held that, where the agreement is void as between 
the original parties, by reason of fraud or want or failure of consideration, a third 
party may not maintain an action thereon. 9 Cyc. 386. But this principle has no 
application to the policies in suit, for here we have independent contracts of insur- 
ance for the separate benefit of the mortgagees or trustees ingrafted upon the main 
contracts of insurance themselves. True, as said in a number of cases, these separate 
contracts are to be rendered certain and understood by reference to the provisions of 
the policies, but they are not for this reason to be invalidated by any act or neglect 
of the mortgagor, unknown to the mortgagee. Fire Ass’n v. Evansville Brewing 
Ass’n, 73 Fla. 904, 75 So. 196. 

Whether the original parties to the contract could have canceled or rescinded 
the entire policy including the standard mortgage clause, without the consent of the 
mortgagee or trustee mentioned therein, we need not now determine. The question 
is not before us. Bassett v. Hughes, 43 Wis. 319; Gilbert v. Sanderson, 56 Iowa, 
349, 9 N. W. 293, 41 Am. Rep. 103. 

[7] It is further contended by the Atlas Company that the plaintiff has waived 
any and all rights which it may have had under its policy by virtue of certain cor- 
respondence had between counsel for defendants and counsel for plaintiff leading up 
to and including the following letter of September 9, 1921, written for and on behalf 
of the plaintiff bank: 

“T have your letter of the 7th in this matter. It is not the intention of the bank 
to ask for or accept more than $1,750 insurance on account of this fire loss. It holds 
policy No. 206972 of the Globe & Rutgers Company, to which is attached the usual 
standard mortgage clause. Therefore it looks to this company to pay the amount of 
insurance covered by its policy. When this is paid it certainly will not then have 
any further claim against any other insurance company growing out of this loss. If 
for any reason which it cannot now imagine the Globe & Rutgers Company escapes 
liability under its policy, then it will consider the question of whether or not it has 
additional elsewhere. It is not now considering that question, and does not think 
it is called upon as yet to do so. It has a definite and specific contract with the 
Globe & Rutgers Company, and it expects this company, in good faith, to fulfill its 
obligation thereunder; if it does so, it will have no further claim against any other 
insurance company on account of this fire loss. 

“With regard to entering the bank’s appearance in the suit which you inform 
it has been brought in the Superior Court of Buncombe County, N. C., I beg to say 
that it is its purpose now to bring its own suit against the Globe & Rutgers Company 
in North Carolina if this fire loss is not paid reasonably prompt. Whether or not it 
will enter its appearance in the other suit has not been considered. I will probably 
enter a formal appearance so as to protect the bank’s interest and rights from any 
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prejudice. As stated, however, it purposes to bring its own suit against the Globe 
& Rutgers Company, if this company does not promptly adjust the fire loss covered 
by its policy to the extent of $1,750, with interest from the period it has unreasonably 
delayed settlement.” 

In Woodley v. Tel. Co., 163 N. C. 289, 79 S. E. 600 (Ann. Cas. 1914D, 116), 
it was said: 

“In order to a valid waiver, there must be an agreement founded on consideration, 
or there must be some element of estoppel.” 

There is nothing in the correspondence between the parties in the present case 
to indicate any agreement on the part of the plaintiff not to claim under the Atlas 
policy, nor do we perceive any element of estoppel disclosed in the letters set out on 
the record. It is evident from all the correspondence that the prorating provisions in 
the standard mortgage clauses attached to the policies in suit were not uppermost in 
the minds of the correspondents, at least such is not apparent from any of the letters 
written by counsel for plaintiff. Suits were instituted on both policies, and it was 
held by us, when the cases were here before, that the prorating provisions contained 
in the two mortgage clauses were valid. It is universally held that a waiver is a 
voluntary nee of some known right. Growers’ Exchange v. Bobbitt (N .C.) 
124 S. E. 625. 

[8] The Globe & Rutgers Fire Insurance Company of New York (hereafter 
called the Globe Company) not only joins with its co-defendant in saying that rati- 
fication by the mortgagees or trustees of the Atlas policy was necessary in order to 
validate the insurance as to them, as their interests might appear, but it also says 
that when the Federal Land Bank of Columbia did undertake to ratify said policy 
it thereby forfeited all of its rights under the Globe policy (which is similar in 
terms to the Atlas policy), because this act on its part was an offense against the 
stipulation in said policy prohibiting the taking out of additional insurance on the 
property without written consent of the Globe Company. The argument of the two 
defendants therefore, when reduced to a nutshell, is this: 

Atlas Company: “My policy is void as to Greenwood and not valid as to the 
mortgagees or trustees, because not ratified by them before the property was destroyed 
by fire.” : 

Globe Company: ‘My policy is void as to Burlison and also as to the mortgagee 
or trustee, because additional insurance has been taken out on said property and 
ratified by the mortgagee or trustee named in my policy.” 

To accept these positions would leave the defendants with their premiums, and 
the Federal Land Bank of Columbia, which has done nothing to violate the terms 
of the contract, with no insurance at all. This would hardly meet the approval of 
the business public, or the market place, and it is thought that it should be rejected 
in the courtroom. We are of opinion that both positions must be resolved against 
the defendants and in favor of the validity of the standard mortgage clause attached 
to each policy, so far as the rights of the plaintiff are concerned. This is all we are 
required to say on the present appeal. The chief circumstance, no doubt, which 
has led the parties to opposite conclusions as to their rights, arises out of, and prob- 
ably is produced by, momentarily losing sight of the defendants’ contractual obliga- 
tions as set out in the standard mortgage clauses attached to the policies in suit, 
while thinking of the derelictions of the assured named in each of the policies of 
insurance. But it must be remembered that the insurance, as to the interest of the 
mortgagee or trustee, is not to be invalidated by any act or neglect of the mortgagor 
or owner. The provisions which work a forfeiture as to the interest of the mortgagor 
or owner are embodied in the policy proper, but they are not included in standard 
mortgage clause, and we have held that this clause operates as a separate and dis- 
tinct contract of insurance of the mortgagee’s interest, to the extent, at least, of not 
being invalidated by any act or omission on the part of the owner or mortgagor, un- 
known to the mortgagee. Bank v. Ins. Co., 187 N. C. 102, 121 S. E. 37. 

[9] Appellants take the further- position that, in no event, is the plaintiff 
entitled to recover more than $1,750, the amount of the first policy, and the Globe 
Company contends that this sum should be prorated between it and the Atlas Company 
in proportion to the amount of insurance issued by each company. It follows from 
what is said above that this position must be resolved against the defendants. 

After a very careful and painstaking examination of the record and all the briefs 
filed in the case, we are unable to discover any prejudicial error which would entitle 
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the defendant, or either of them, to a reversal or a new trial. The verdict and judg- 
ment must be upheld. 
No error. 


CRITES v. ST. PAUL FIRE & MARINE INS. CO. SAME v. FIDELITY- 
PHCENIX FIRE INS. CO. SAME v. LIVERPOOL & LONDON & 
GLOBE INS. CO. 

(Supreme Court of North Dakota. Nov. 18, 1924.) 

200 Northwestern Reporter 1016. 

( (Syllabus by the Court.) 

1. EVIDENCE—CONSPIRACY CANNOT BE PROVEN BY ADMISSIONS 

OF ONE PARTY TO ALLEGED CONSPIRACY. 

In an action. upon an insurance policy, where the defense was that the property 
had ae willfully destroyed in carrying out a conspiracy to collect the insurance, 
it is he 

A conspiracy cannot be proven by the admissions of one party to the alleged 
conspiracy. 

(For other cases, see Evidence, Dec. Dig. § 253[1].) 

2. HUSBAND AND WIFE—WIFE AS OWNER NOT BOUND BY CONSE- 
QUENCES OF HUSBAND’S WRONGFUL CONDUCT AS AGENT 
NEGOTIATING INSURANCE, IN DESTRUCTION OF PROPERTY. 
Though the husband of the owner acted as her agent in negotiating the insurance, 

in the absence of other evidence, the wife, as owner, is not bound to the consequences 

of her husband’s wrongful conduct in connection with the destruction of the property. 

(For other cases, see Husband and Wiwe, Dec. Dig. § 138[10].) 

Appeal from District Court, Bottineau County; W. J. Kneeshaw, Judge. 

Three separate actions by Delia Crites against the St. Paul Fire & Marine Insur- 
ance Company, against the Fidelity-Phcenix Fire Insurance Company, and against 
the Liverpool & London & Globe Insurance Company. From a judgment for plain- 
tiff, and from order denying motion for judgment notwithstanding the verdict or in 
the alternative for a new trial, each defendant appeals. Affirmed. 

Lawrence, Murphy & Niles, of Fargo, for appellants. 

J. J. Kehoe, of Cando, and W. H. Adams, of Bottineau, for respondent. 

BrirpzEti, J. Three actions founded upon separate policies of fire insurance were 
brought by Delia Crites, the insured. The cases were consolidated, separate judg- 
ments were entered in favor of the plaintiff and against each defendant for the full 
amount of the insurance represented by the respective policies. Appeals were taken 
by each defendant from the judgment against it and from the order of the district 
court denying a motion for judgment notwithstanding the verdict or, in the alternative, 
for a new trial. The same questions are presented in each of the appeals. One 
opinion, therefore, will control the disposition of all of the cases in this court. 

The facts are as follows: Delia Crites, the plaintiff, was the owner of a hotel 
property situated on lot 15, block 6 in the village of Overly, N. D. In October, 1919, 
this property was insured by the Liverpool & London & Globe Insurance Company 
and the St. Paul Fire & Marine Insurance Company for $6,000, $3,000 in each 
company, and in May, 1920, it was insured by the Fidelity-Phcenix Insurance Com- 
pany for $1,500. Louis C. Crites, the husband of the plaintiff, acted as the agent 
for his wife in procuring this insurance. On the 2&th or 29th of September 1920, 
the property was destroyed by fire. The defendants were notified of the loss, but 
did not supply the plaintiff with blank forms upon which to furnish proof of loss, 
and upon their refusal to pay these actions were begun. On the trial a jury was 
waived, except in an advisory capacity. The principal defense relied upon at the 
trial was that the fire was the result of a conspiracy to burn the property and collect 
the insurance, and that the principal parties to the conspiracy were Louis C. Crites, 
the husband and agent of the plaintiff, and one Russell Rennick, who, it is claimed, 
set the building on fire. 

The only assignments of error argued upon the appeal relate to the exclusion 
of certain evidence which was in the nature of admissions by Rennick that he had 
burned the building for a consideration. As a foundation for the admission ef these 
statements, certain evidence had been introduced in an attempt to connect Louis C. 
Crites and Rennick with a plan to destroy the property. The long distance tele- 
phone operator at Dunseith was placed on the witness stand, and testified that on the 
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night of the fire there was a long distance call between Crites and Rennick; that 
Rennick was at the long distance station in Dunseith, and that she recognized Crites’ 
voice on the wire. The latter was in Rolla. She was obliged :‘to keep the switch open 
at different times in order to keep up with the time they talked”; that on this par- 
ticular call she was on the switch three different times. She heard Rennick say to 
Crites, “I heard you wanted me.” Other remarks that she heard while on the switch 
were, “this was the night,” or “such a night.” Then, after closing the switch for 
perhaps nearly two minutes, and opening it again, she heard Rennick say, “Then you 
will start right away?” and then Crites said, “You start right away at a certain 
corner.” She did not catch the corner. It was further proved that the plaintiff leased 
the property to Rennick on September 21, 1920, a week before the fire. It was 
further established that Rennick was rooming or staying in the hotel at the time 
of the fire. This constitutes the entire proof of conspiracy aside from that which was 
furnished by the evidence which was excluded and which was stated in offers of proof. 

The defendants offered to prove by one Ogilvie that a few days after the fire he 
was riding with Rennick at or near Dunseith, and that Rennick told him that he 
had burned the hotel; that he was hired by Crites to do the job for $500, and that 
he had received the money; that he further stated he had made a trip to Rolla, gotten 
some gasoline and some kerosene and some stuff at Overly; that he took an auger 
and bored holes in the inside of the walls in different rooms upstairs, poured gasoline 
into these holes and down between the walls, and left a five-gallon can of oil in the 
basement of the hotel, so that it would cause an explosion and spread the fire; that 
he waited until the lights were turned off in town and everybody was in bed; that 
he drained the gasoline from the fire engine and did his best to put the rest of the 
fire apparatus out of commission—tangled the hose and uncoupled the joints; that 
Crites made the proposition to Rennick, and the agreement was made between Crites 
and Rennick, that Rennick would occupy the building, and would burn it down, 
and that it should be burned to the ground; that Crites would give Rennick $500 for 
a clean job, and nothing if it was not a clean job; that Rennick should move into 
the hotel; and that the hotel should be leased to him. 

The other offer of proof was an offer to prove by one Tom Hennessy, the sheriff, 
that as a result of an investigation by the state fire marshal he took Rennick into his 
custody and took him to Bottineau, and also took Ogilvie there, and took statements 
from them; that Rennick told Hennessy in substance, that he was a dummy; that he 
occupied the building as a dummy, and stated that the fire apparatus was fixed and 
fixed good, that Rennick had stated to the sheriff when in custody that he knew 
the fire had been set, and that it was set by means of batteries with the switch 
exposed or thrown on; that Rennick denied that he had himself set the switch, but 
stated to the sheriff that he knew the fire was set, and knew the fire apparatus had 
been tampered with. Later on there was additional evidence that the fire apparatus 
had been tampered with, and that an auger and brace, a five-gallon can, and a three- 
gallon can had been found in the ruins of the building. 

[1, 2] The question for determination on this appeal is whether or not it was 
error to exclude the evidence embraced in the offers of proof. We are clearly of 
the opinion that the evidence was properly rejected for the following reasons: (1) 
The evidence, aside from Rennick’s admission, to establish a conspiracy is altogether 
too weak and fragmentary to make a prima facie showing. It is elementary that a 
conspiracy cannot beproved by the admission of one party. Solomon v. Hollander, 55 
Mich. 256, 21 N. W. 336; Brown v. U. S., 150 U. S. 93, 14 S. Ct. 37, 37 L. Ed. 1010; 
2 Jones on Evidence, § 254. (2) Even if it be assumed that there was sufficient evi- 
dence of a conspiracy between Louis C. Crites and Rennick, there is no evidence to 
connect Delia Crites, the owner of the property, with the conspiracy. This mere fact 
that Louis Crites was her agent in negotiating the insurance would not bind her to 
the consequences of his wrongful conduct in connection with the destruction of the 
property later on. Union Insurance Co. v. McCullough, 2 Neb. Unof. 198, 96 N. W. 
79; Henderson v. Western Marine & Fire Ins. Co., 10 Rob. (La.) 164, 43 Am. Dec. 
176; Perry v. Mechanics’ Mutual Insurance Co. (C. C.) 11 F. 485; Plinsky v. Ger- 
mania F. & M. Ins. Co. (C. C.) 32 F. 47; Feibelman v. Manchester Fire Assurance 
Co., 108 Ala. 180, 19 So. 540. (3) The statements of Rennick embraced in the 
offers of proof were not made by him in pursuance of any common design or plan 
existing between him and a co-conspirator; they were merely a narrative of past 
events. Brown v. U. S. supra; 2 Jones on Evidence, supra. There is no basis for 
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a contention that the admissions were part of the res geste. For these reasons, we 
think the ruling of the trial court was proper, and that the judgments and orders 
appealed from must be affirmed. It is so ordered. 

Bronson, C. J., and Christianson, Nuessle, and Johnson, JJ., concur. 


ANDERSON v. NORTHWESTERN FIRE & MARINE INS. CO. 
(Supreme Court of North Dakota. Nov. 1 1924. Rehearing Denied Dec. 6, 1924.) 
201 Northwestern Reporter 514. 

(Syllabus by the Court.) 

1. INSURANCE—LICENSED AGENT HELD TO HAVE POWER TO 
ORALLY RENEW FIRE POLICY NOTWITHSTANDING POLICY EX- 
PIRATION SEVERAL DAYS BEFORE RENEWAL AGREEMENT; 
“AGENT OF INSURANCE COMPANY.” 

A person in this state, licensed as an insurance agent by the commissioner of in- 
surance, who solicits insurance in behalf of a foreign insurance company, or transmits 
applications for a policy of insurance, or collects a premium, or in any manner aids 
in doing either, or in transacting business of a like nature, is, under section 4959, 
C. L. 1913, an agent of the insurance company to all intents and purposes, and 
may enter into an oral agreement to renew a policy of fire insurance which contains a 
stipulation that it may be renewed on the same conditions if the hazard has not in- 
creased, and such oral agreement is binding on the corporation, notwithstanding the 
original policy had expired several days before the renewal agreement was made. 

(For other cases, seé Insurance Dec. Dig. § 145[2].) 

2. INSURANCE—LAW DEFINING AGENTS CONTROLS CONTRARY 
POLICY STIPULATIONS. 

Section 4959, C. L. 1913, controls contrary stipulations in the policy. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

Appeal from District Court, Ramsey County; A. G. Burr, Judge. 

Action by Julius Anderson against the Northwestern Fire & Marine Insurance 
Company. From a judgment for defendant, plaintiff appeals. Reversed, and new 
trial granted. 

F. R. Stevens, of Crary, and W. M. Anderson, of Devils Lake, for appellant. 

Fowler, Green & Wattam, of Fargo, for respondent. 

Jounson, J. This is an action in which the plaintiff seeks to recover under an 
insurance policy which he claims was renewed. The policy was dated February 24, 
1920, for three years, covering certain property. The plaintiff alleges that on or 
about the 14th of March, 1923, it was agreed between him and an agent of the defend- 
ant that the policy should be renewed for a period of three years upon the same 
terms and conditions and for the same premium as the original policy; that on the 
15th of Mirch, 1923, the property covered in the policy was destroyed by fire; and 
that the defendant had refused to make an adjustment or pay the loss, pursuant to 
the contract. The defendant answers, denying in substance that the policy was 
renewed; and alleges that the agent alleged to have entered into the renewal agreemnt 
was “only authorized to transmit to this defendant applications for insurance, and 
that insurance upon said class of property could only be issued by the home office 
of the defendant corporation. Defendant further alleges that no application for 
insurance on the part of the plaintiff was ever transmitted to defendant corporation at 
any time subsequent to February 24, 1923.” 

At the trial, plaintiff called one Kavanaugh for cross-examination under the 
statute on the theory that he was an agent, or a managing agent, of the defendant, 
with offices at Crary in this state. It was he who made the alleged renewal agree- 
ment. Kavanaugh testified that he held a license from the commissioner of insurance, 
as agent of the defendant at Crary; that he had been acting as local agent of the 
company for 20 years; that his duties as agent were “to solicit insurance, to take 
applications and issue policies on city property, and to take applications for farm 
property,” and to accept premiums paid and remit the proceeds, less his commissions. 
Witness was then shown Exhibit 2, being the policy of insurance dated February 24, 
1920, issued to the plaintiff, and, after identification, it was offered and received in 
evidence. The policy bears upon its back the indorsement “M. D. Kavanaugh, Agent, 
Crary, N. D.” The policy is also countersigned by the same person as agent, the 
countersignature being dated February 25, 1920. The concluding sentence of the 
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policy is that “this policy shall not be valid until countersigned by the duly authorized 
agent of the company at Crary, N. D.” The application on which the policy was 
issued is dated February 23, 1920, and the policy stipulates that the insurance runs 
from the 24th of February, 1920, at noon, until the 24th of February, 1923, at noon. 
The policy contains this provision: 

“In any matter relating to this insurance, no person, unless duly authorized in 
writing, shall be deemed the agent of this company. This policy may be a renewal to 
be continued under the original stipulation, in consideration of premium for the 
renewal term, provided that any increase of hazard must be made known to the com- 
pany at the time of renewal, or this policy shall be void.” 

When the policy was issued, the premium was not paid until some time in June 
following, by agreement between the agent and the insured. Plaintiff testified that 
on the 14th of March, 1923, the agent, Kavanaugh, called at his home, and that there 
was some conversation with reference to the policy. The court did not permit the 
plaintiff to state this conversation, on objection being made thereto by counsel for 
the defendant. The main objection was that the agent did not have authority, with 
respect to the class of insurance involved, to bind the company by any conversation, 
and that until the authority was shown by the conversation was hearsay and incom- 
petent. Kavanaugh was then recalled and testified that he had received a notice from 
the company some time before he called at the home of the plaintiff, in which they 
asked him, with reference to the policy, ‘““May we expect a renewal?” or words to 
that effect. The plaintiff made several efforts to prove the conversation between the 
agent, Kavanaugh, and the plaintiff, in which it was claimed that the policy was 
renewed, but on objection the court did not permit the conversation to be shown 
either by the plaintiff himself or through the cross-examination, under the statute, 
of the witness, Kavanaugh. The plaintiff thereupon made several offers of proof. 
Plaintiff Anderson offered to prove the delivery to him of the policy which expired 
on the 24th of February, 1923, and the amount of the insurance; that on the 14th 
of March, the agent, Kavanaugh, visited the plaintiff’s residence, “informed him 
that his policy had expired, and asked if he did not want him to renew the same. 
The plaintiff said that he would on the same terms and conditions as the policy con- 
tained; that the said agent then agreed to renew said policy”; that the property was 
destroyed by fire on the 15th of March, and that the defendant had refused to make 
any settlement on account of the loss. The plaintiff further offered to prove through 
the agent, Kavanaugh, substantially the same facts with reference to the alleged 
agreement of renewal, pursuant to the conversation on March 14, 1923. In addition, 
through this witness, plaintiff offered to prove that the agent agreed to waive the 
condition of the policy that the premium be paid in cash, but had agreed to extend 
payment thereof until the month of June, 1923, and that upon the said proposition 
having been made to the plaintiff, he accepted the same and renewed the policy. 
Other offers of proof were made, not material to be noticed in the vieW we take 
of the case. The court excluded the offers tending to show the agreement to renew 
and instructed the jury, in substance, that recovery could not be had unless the 
authority of the agent, Kavanaugh, to renew the policy after it expired was estab- 
lished, but that there was no evidence showing such authority. The jury returned a 
verdict for the defendant, and the plaintiff appeals. 

[1] Numerous errors are assigned, but it is not necessary to discuss them in 
detail. The case turns upon the sufficiency of the evidence, and the offer of proof 
to make an issue of fact for the jury, as establishing authority in the agent, Kava- 
naugh, to enter into an agreement to renew the policy which expired by its terms 
on February 24, 1923. The defendant contends that the policy expired on February 
24; that thereafter it could not be renewed; that a new application would have to be 
made and acted on by the home office; and that the agent had no authority to bind 
the company by agreeing to a renewal after the policy had expired. 

[2] Section 4926, C. L. 1913, provides that: 

“No insurance company shall do business in this state, except through its author- 
ized agents who must be residents of and have their office or place of business in this 
state. All policies not written in accordance with the foregoing provisions shall be 
deemed a violation of this article.” 

Section 4959, C. L. 1913, reads as follows: 

“Whoever solicits insurance on behalf of any insurance corporation or person 
desiring insurance of any kind, or transmits an application for a policy of insur- 
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ance, other than for himself, to or from any such corporation, or who makes any 
contract for insurance, or collects any premium for insurance, or in any manner aids 
or assists in doing either, or in transacting any business of like nature for any 
insurance corporation, or advertising to do any such thing, shall be held to be an 
agent of such corporation to all intents and purposes, unless it can be shown that he 
receives no compensation for such services. This section shall not apply to fraternal, 
assessment or beneficiary associations.” 

It will be noticed, first, that no insurance company may transact business in this 
state except through resident agents; secondly, that any person who solicits insur- 
ance in behalf of any company or transmits an application for a policy for a person 
other than himself, or who makes any contract for insurance, or who, collects any 
premium for insurance, or who in any manner aids or assists in doing either, or in 
transacting any business of a like nature for an insurance corporation, is an agent 
of such company “to all intents and purposes,” unless it appears that he receives 
no compensation for the service. The evidence and the offer of proof, if true, clearly 
show that Kavanaugh was a resident agent of the defendant; that he solicited insur- 
ance, transmitted applications, collected premiums, and otherwise transacted an in- 
surance business for and in behalf of the defendant. Under the statute, therefore, 
he would be an agent of the defendant “to all intents and purposes.” It must be 
conceded that the situation is not different from what it would have been had the 
company expressly notified the plaintiff that Kavanaugh was their agent to “all in- 
tents and purposes.” Evidence was put into the record by the defendant tending to 
show certain limitations upon the authority of the agent, Kavanaugh, but there is 
no claim, or, at least, no evidence in the record, showing, or tending to show, that 
the plaintiff knew of any such limitations. As far as the plaintiff was concerned, 
Kavanaugh was the agent of defendant “to all intents and purposes,” and he was 
at liberty to deal with him accordingly. Upon proof of the acts enumerated in the 
statute, plaintiff established the agency of Kavanaugh “to all intents and purposes.” 

Did Kavanaugh have the authority to renew the policy, after the date of its 
expiration, according to its terms? This is the crucial question in the lawsuit. Stated 
otherwise, was the plaintiff justified in relying upon the authority with which the 
statute clothed Kavanaugh as agent of the defendant “to all intents and purposes,” 
and in negotiating with him for the renewal of the policy subsequent to the expiration 
date? 

Statutes analogous to and, in some instances identical with section 4959, supra, 
have been enacted in several states. See 32 C. J. 1057. Such a statute has been 
in force in the State of Wisconsin for many years, as section 1977, of the Revised 
Statutes. That statute was enacted prior to section 4959, supra, and has been many 
times construed by the Supreme Court of Wisconsin. In Schomer v. Hekla Fire 
Ins. Co., 50 Wis. 575, 7 N. W. 544, paragraph 4 of the syllabus reads: 

“The object of section 1977, Rev. St., is to change the rule of law that the 
insured must, at his peril, know whether the person with whom he is dealing as an 
agent has the power he assumes to exercise, and to make an insurance company 
responsible for the acts of the person who assumes to represent and act for it, in 
soliciting insurance, issuing policies, etc.’ 

The court refers to the title of the original statute (Laws 1871, c. 13), which 
reads: “An act to protect the public against unauthorized insurance agents,” as indi- 
cative of the purpose the Legislature had in view. The court then says: 

“It seems to be designated in the clearest manner to make the company respon- 
sible to the public for the acts of one whom it permits to solicit insurance on its 
behalf, or who receives applications for insurance, * * * whether such person has in 
fact authority to act for it or not.” (Italics are ours.) 

In Renier v. Dwelling House Ins. Co., 74 Wis. 89, 42 N. W. 208, speaking of 
the same section, the court says: 

“The local agent here having performed those several acts in behalf of the com- 
pany and with its authority, the latter cannot disclaim his agency in the doing of 
anything necessarily implied in the specific acts thus authorized.’ (Italics are ours.) 

The court then held, notwithstanding policy provisions to the contrary, that the 
local agent had authority to waive answers in the application and stipulations in the 
policy as to the condition of the property and the existence of incumbrances thereon. 
In Stehlick v. Mechanics’ Ins. Co., 87 Wis. 322, 58 N. W. 379, the court held that 
under this section the local agent who had performed the acts therein enumerated 
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was agent of the company “to all intents and purposes,” and had power to bind the 
company by an agreement to insure, notwithstanding limitations of his powers as 
between himself and the corporation. To the same effect is Zell v. Herman Farmers’ 
Mut. Ins. Co., 75 Wis. 521, 44 N. W. 829. In Prichard v. Conn. Fire Ins. Co. (Mo. 
App.) 203 S. W. 223, it was held that a local agent who had power to solicit and 
take applications, collect premiums, countersign and deliver policies, may bind the 
principal by an oral contract of insurance. See, also, Ferguson v. Home Ins. Co., 
208 Mo. App. 422, 236 S. W. 402; Am. Fire Ins. Co. v. King, 74 Fla. 130, 77 So. 168, 
174. A statute like 4959, supra, controls stipulations to the contrary in the policy. 
Continental Life Ins. Co. v. Chamberlain, 132 U. S. 304, 10 S. Ct. 87, 33 L. Ed. 341. 
Oral contracts of renewal and oral agreements to renew are generally held valid. 
15 A. L. R. 1010. The adoption of the standard policy by statute does not render 
such contracts invalid. 15 A. L. R. 1001. 

The policy considered in McCabe v. A®tna Co., 9 N. D. 19, 81 N. W. 426, 47 
L. R. A. 641, contained many conditions not substantially different from those of 
the policy in the case at bar. The authority of the agent in that case to enter into an 
oral agreement to renew was challenged. The authority of McBride there was sub- 

. stantially the same as the authority of Kavanaugh in the case at bar. McBride -had— 

“Full power to receive proposals for insurance against loss or damage by fire; 
to act as surveyor or to appoint surveyors of buildings to be insured, or containing 
property to be insured, in St. Thomas and vicinity; and insurance thereon to make, 
by policies signed by the president, and attested by the secretary, of said A£tna In- 
surance Company, and countersigned by the said William McBride, agent.” 

It was held that McBride was a general agent, with power to enter into a binding 
executory contract by parole to issue or renew a policy in the future. While the 
statute does not specify surveying the premises as one of the acts, the doing of which 
makes one person the agent of the company, the record shows that Kavanaugh had 
this authority. The original application contains his signed statement of survey. 
Kavanaugh was an agent, and his authority to renew would seem to be unquestionable 
under all the authorities. In the case of Post v. Attna Ins. Co., 43 Barb. (N. Y.) 
351, cited with approval in McCabe v. Aétna Ins. Co., supra, plaintiff relied on a 
renewal agreement with the local agent, which was made after the policy had ex- 
pired. Defendant contended that it was not bound. The court say: 

“So far as the exercise of his authority as agent is involved, it can make no 
difference that the time had expired for which the policy was issued. The posses- 
sion and use of the defendant’s certificates of renewal, together with the exercise 
of that authority in other instances, indicate that the power of renewing and con- 
tinuing insurances had been conferred upon this agent. There is nothing in the case 
showing him to be confined or restricted, in the use of it, to the cases where the 
policy renewed was still valid as an insurance; and those who dealt with him were 
entitled to presume that no such restriction or qualification existed. He was authorized 
to accept risks, to agree upon and settle the terms of their insurance, and to carry 
themr into effect by issuing and renewing policies on behalf of the defendant. This 
was sufficient to constitute him a general agent for the defendant at the place where 
the business of the agent was transacted, * * * and he could as well exercise his 
authority by renewing and continuing a policy which had already expired as by mak- 
ing and issuing a new one. 

“The agreement which, upon the evidence, the jury must have found existed in 
this case, did not of itself renew the insurance. But it imposed upon the defendant's 
agent the duty of doing whatever was necessary to effect a renewal of it. An agree- 
ment of that nature, either express or implied, must necessarily precede the renewal 
of any insurance, and a similiar one is made to ascertain and determine the subject, 
term and rate of insurance in all cases where policies are issued. They are directly 
and necessarily within the employment and authority of the agent, whose business 
could not be carried on without the power to enter into them, and the law does not 
require them to be in writing in order to become obligatory on the parties. They 
have often been the subject of judicial controversies, and always held binding on the 
principal, when fairly established by proof.” 

It cannot be doubted that the company itself had the power to contract with the 
plaintiff, even after the 24th of February, 1923, that his buildings should be insured 
for a term of three years at the same premium and on the same conditions, as 
provided in the original policy, and to agree that that instrument should stand as 
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the measure of the rights of the parties. It is difficult to escape the conclusion that 
Kavanaugh, as agent of defendant “to all intents and purposes,” likewise had the 
power to enter into such a renewal contract and bind his principal, at least in the 
absence of any knowledge in plaintiff of limitations upon the authority as between the 
agent and the defendant, and that the jury might have so found. There is nothing 
in the policy to indicate that the renewal clause shall cease to become operative so 
as to make reinsurance on the same terms and conditions impossible without a new 
application, after the date fixed in the policy for its expiration. If there be uncer- 
tainty in this regard, it must be resolved against the defendant. Section 5914, C. L. 
1913. If the policy had been renewed before it expired, it is not contended that a 
new application would have been required. It cannot be doubted that the parties 
by express agreement would have the power to enter into a contract, subsequent to 
the termination of the policy, and by reference adopt the terms and conditions of the 
policy, that is, renew it. We believe this construction is in harmony with what is 
commonly understood by the term “renew” or “renewal.” It-is well known that 
agreements and obligations are extended or renewed perhaps as frequently after 
maturity as before. Defendant’s agent visited the premises, doubtless saw the prop- 
erty, and was probably satisfied that there had been no increase in the hazard. The 
testimony shows and the offers of proof are to the effect that a contract was entered 
into between the agent and the plaintiff, whereby it was agreed that the contract of 
insurance was continued, renewed for another period of three years, upon the same 
conditions, and for the same premium. The renewal agreement is definite and specific. 
It is evident that the defendant expected Kavanaugh to act for it in renewal negotia- 
tions, for they so wrote him. There can be no doubt about the legal right of the 
plaintiff to assume, under the facts in this record, that the agent had the authority to 
renew the contract. It will not be questioned that the agent could have renewed the 
policy before it expired. McCabe v. A®tna Ins. Co., supra. The court should have 
permitted the plaintiff to prove the terms of the alleged renewal agreement with 
the agent of the defendant and submitted the issues of fact to the jury. He admitted 
that he had performed the acts enumerated in the statute. The power to renew 
the policy after its expiration may be fairly implied from the specific acts authorized, 
from the testimony, and the offers of proof. 


For the reasons stated, the judgment must be reversed, and a new trial granted. 
It is so ordered. 


Bronson, C. J., and Christianson, Nuessle, and Birdzell, JJ., concur. 
On Petition for Rehearing. 


Jounson, J. The purpose of statutes like section 4959, C. L. 1913, is discussed 
in the petition for the rehearing. It is there said that it is primarily a penal statute 
providing a punishment for agents of insurance companies who do not procure 
certificates of authority; that “chapter 112 of the Laws of 1903 of which this sec- 
tion is a part was a law providing for the licensing of insurance agents.” It is then 
sought to distinguish this statute from the statute referred to in the Wisconsin case 
cited in the opinion, on the ground that the purpose of the Wisconsin statute is 
enirely different, namely, “to protect the public against unauthorized insurance agents.” 
It is not easy to follow counsel. What is the purpose of regulating the business of 
insurance and of licensing insurance agents other than the protection of the public? 
The penal provisions do not constitute the primary purpose, rather the protection 
of the public who must deal with representatives of insurance companies whose 
residence is beyond the borders of the state. It is not very material what the language 
of the title is. The titles of the North Dakota Act (chapter 112, S. L. 1903) and of 
the Wisconsin statute could be exchanged with entire propriety. The purpose of 
the statutes and the means by which it is sought to be realized, are essentially and 
fundamentally the same. The penal provision is incidental, that the purpose to pro- 
tect the public may be more certainly attained. It is said in 32 C. J. 1057: 

“For the purpose of protecting the insuring public, it is provided by statute in 
many jurisdictions that persons who solicit or contract for insurance shall be deemed 
to be the agents of the company. Under such a provision any person who acts with 
reference to the procuring of insurance is an agent of the company in which the 
insurance is procured, in all matters relating to the application and the issuance of 
the policy, although he is not otherwise recognized as its agent.” 

See, also Aftna Ins. Co. v. Kramer, 65 Okla. 165, 165 P. 179. 
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The purpose of the statute is very fully stated in several decisions. In Ins, Co. 
v. Ruckman, 127 Ill. 364, 20 N. E. 77, 11 Am. St. Rep. 121, the court say: 

“The manifest intention was to make such companies responsible for the acts not 
only of its acknowledged agents, etc., but also of all other persons who in any 
manner aid in the transaction of their insurance business.” 

In Norris v. Hartford Fire Ins. Co., 57 S. C. 358, 365, 35 S. E. 572, 574 the 
court say: 

“There is nothing in the policy issued by this insurance company which names 
any agent, as such, who can bind the company. This insurance company must remem- 
ber that its contracts made within our state limits under our statute are taken with 
section 1481 hereinbefore quoted as a part of such contracts, and that this section 1481 
does not, in its use of the word ‘agent,’ place any limitations upon his powers, so as 
to deprive anyone who deals with such agent with respect to a contract of insurance 
made by such a one with the agent’s insurance company, as to the principal, of the 
right to impute knowledge of such agent as the knowledge of the principal. ~ 

The language of the statute referred to in the opinion, after reciting acts which 
may be done, is that a person performing any of the enumerated acts “shall be held 
to be acting as the agent of the company for which the act is done or the risk 
taken.” In St. Paul Fire & Marine Ins. Co. v. Shaver, 76 Iowa, 282, 286, 41 N. W. 
19, 20, the court say, speaking of a statute similar to 4959: 

“The purpose of the statute was to settle, as between the parties to the contract 
of insurance, the relation of the agents through whom the negotiations were conducted. 
Many insurance companies provided in their applications and policies that the agent 
by whom the application was procured should be regarded as the agent of the insured. 
Under that provision, they were able to avail themselves, in many cases of loss, of 
defenses which would not have been available if the solicitor had been regarded as 
their agent, and many cases of apparent hardship and injustice arose under its en- 
forcement, and that is the evil which was intended to be remedied by the statute, and 
it ought to be so interpreted as to accomplish that result.” 

It seems unnecessary to elaborate upon the purpose the Legislature had in view 
in enacting section 4959 and 4926, with reference to resident agents of foreign insur- 
ance companies. The Legislature did not provide for the licensing of insurance 
agents simply as a pastime; nor did it do so for revenue purposes. It was done 
unquestionably for the purpose of protecting the public against the various devices 
and diverse practices of foreign insurance concerns in framing applications and con- 
tracts of insurance so as to facilitate escape from liability by limiting the power and 
authority of agents or solicitors. It seems to have been the tniversal holding of 
the courts that such was the legislative intention. In the case at bar, the evidence 
shows that about the first of January, 1923, approximately two months before the 
policy was to expire, the defendant called the attention of its local agent to the fact 
that this policy would expire, and apparently suggested that he commence renewal 
negotiations with the insured. Whether the agent was on the premises of the plain- 
tiff primarily for the purpose of negotiating a renewal is quite immaterial; when 
there he discussed the renewal of the policy with the plaintiff, although he must 
have known that it had expired, agreed that it be renewed for another term of three 
years, and that the premium be paid the following June. It does not appear whether 
the agent, Kavanaugh had renewal receipts in his possession, but it may be inferred 
that, inasmuch as he had authority to enter into renewal negotiations, he had the 
authority to collect the premium and to give an appropriate receipt therefor. 

Reference is made to the fact that the application signed by plaintiff three years 
before contained limitations upon the authority of Kavanaugh under the statute, 
however, Kavanaugh “could not, by any act of his, shake off the character of agent 
for the company. Nor could the company by any provision in the application or 
policy convert him into an agent of the assured.” Continental Life Ins. Co. v. Cham- 
berlain, 132 U. S. 304, 310, 10 S. Ct. 87, 89, 33 L. Ed. 341, 344. It will scarcely be 
contended that the company could, by stipulation in the policy, or the application, 
divest Kavanaugh of the character of fn agent, to all intents and purposes, with 
which he was invested by the statute if he performed certain acts. Such, however, 
seems to be the contention, at least the intimation, of counsel for the respondent. 
There is, moreover, no express limitation in the application on the authority of 
Kavanaugh to renew the policy. 


It is contended that section 4926, providing that no insurance company shall do 
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business except through its authorized agents, who must have offices in the state, 
and that all policies not written in accordance with this section shall be void, was 
superseded by section 4961, and that the court overlooked this fact in the opinion 
written. Section 4961 was enacted as a part of chapter 100, S. L. 1901, and it is 
clear that that section does not supersede 4926. The two statutes are harmonious. 
It is intended by section 4961 to permit a foreign insurance company to issue policies 
of fire insurance at its offices outside the state, provided the policies are issued upon 
applications through local agents, who are licensed to do business in the state, and who 
countersign the policies. It is significant, furthermore, that section 4959 was enacted 
at the next session of the Legislature, as chapter 112 of the Session Laws of 1903. 
It is not improbable that confusion arose in the minds of the public as a result of 
section 4961, enacted two years before, as to the status and authority of local agents 
who merely countersigned policies or took applications for fire insurance, and that the 
Legislature determined to set this matter at rest by declaring all such persons agents 
of the insurance company to all intents and purposes. This statute was not over- 
looked, but it was not considered, and it is not now considered, of controlling impor- 
tance in this case. It certainly is not in conflict with section 4959. Section 4961 
does not, as counsel argues, give foreign insurance companies the power to enter 
into binding contracts of insurance otherwise than through the agency of residents 
licensed by the state. The title of the act is “An act in relation to the transaction 
of business by fire insurance companies or associations otherwise than through resi- 
dent agents.” It is not an act to authorize the completion of fire insurance contracts 
otherwise than through resident agents. The prohibition of section 4926 remained 
in force, to the effect that no binding contract, except through the agency of resi- 
dents of the state, could be made. 

If is said, in the petition, that it appears, in McCabe v. A®tna Ins. Co., 9 N. D. 19, 
81 N. W. 426, 47 L. R. A. 641, that the agent McBride had the power to issue and 
reissue policies. This is not a correct interpretation of the facts in that case, although 
a hasty reading of the second paragraph of the syllabus lends some color to the 
claim. The authority of McBride is set out in the first opinion in the case at bar, 
and appears on page 21 of the official report, 81 N. W. 426. McBride did not have 
the power to issue policies; they were issued by the home office and countersigned by 
McBride. Otherwise, as stated in the opinion, the acts enumerated in the statute, 
which result in agency, are the acts which McBride had express authority to do 
and the court held that he was a general agent. It is not open to question any 
longer that a general agent may enter into a valid contract of insurance binding upon 
his principal. 

Counsel says: 

“Ts it just, and are insurance companies being given due protection of the law 
* * * to hold by judicial legislation that an insurance company may not assume that 
its liability under a policy has ceased when that policy has expired, and to place 
them in a position where they must fear that that liability will be revived without 
notice to them by a so-called renewal, when concededly a new original policy could 
not have been issued, except by their home office?” 

We do not understand it to be “judicial legislation” to apply statutes, the meaning 
of which cannot be misunderstood. If the condition assumed arises because of the 
conduct of their licensed agent, it is not perceived that they have ground for com- 
plaint against any one but their own representative. Moreover, it is not conceded 
that a renewal could not have been effected without a new policy. The policy is 
silent as to the necessity of issuing a new policy on renewal of the old, or a new 
application, as the basis for a renewal. It would seem that we would be justified in 
taking notice of the universal custom of business men and of insurance companies 
in this state to renew policies of fire insurance year after year without new policies 
and without new applications. It is well known that the agent customarily renews 
the policies and sends the statement for the premium to the insured, frequently not 
until after the policy has expired. There seems little doubt in this case, had the 
premium been paid in June, pursuant to the alleged agreement between the plaintiff 
and Kavanaugh, that, but for the intervening fire, it would have been accepted, and 
the policy would have been deemed renewed by both parties, the renewal dating from 
February 25, 1923. 

Complaint is made in the petition that cases cited by the respondent are not 
considered or distinguished in the opinion. A desire to compress an opinion within 
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reasonable limits sometimes compels this court to refrain from commenting on cases 
cited, especially if deemed not in point on any question in the case. In view of the 
ability and zeal with which counsel contend that our conclusion is erroneous, we may 
be justified in departing from this rule. One of the cases cited is Pacific Mutual 
Life Ins. Co. v. Carter, 92 Ark 378, 123 S. W. 384, 124 S. W. 764. No statute is 
referred to, and apparently Arkansas does not have a statute similar or analogous 
to sections 4926 and 4959, C. L. 1913. The facts tended to show that the agent 
was a soliciting agent only. It has been held, under statutes analogous to section 
4959, that the fact that the agent is merely a soliciting agent, that is, one who has 
power to take applications only, is immaterial, and that he would nevertheless be an 
agent of the insurance company. Insurance Co. v. Shaver, 76 Iowa, 286, 41 N. W. 
19, 20. In Wright v. Great Eastern Casualty Co. (Mo. App.) 229 S. W. 440, the 
agent, Miller, had no authority to collect a renewal premium from the insured, and 
it was held that, having no such authority, his knowledge of the fact that the insured 
was paying such renewal premium would not be binding on or imputed to the company. 
The authority of Miller in that case was to solicit new insurance and send the appli- 
cations to the company for its approval or disapproval. 

In the case at bar, the record shows that Kavanaugh received notice from the 
company to enter into negotiations for the renewal of this policy, substantial evidence 
of authority to renew. The Alabama Case of Insurance Co. v. Thornton, 130 Ala. 
222, 30 So. 614, 55 L. R. A. 547, 89 Am. St. Rep. 30, does not throw any light upon 
any issue in this case. The opinion is by a divided court. The majority opinion 
held that the insurance company was not bound by the acts of its duly authorized 
agent in territory outside of that limited in his appointment, although the insured 
had no knowledge of such limitations. From this conclusion, Justice Tyson dis- 
sents. The majority opinion makes no reference to the statutes of Alabama. In 
Pickett v. German Fire Ins. Co., 39 Kan. 697, 18 P. 903, the Supreme Court of 
Kansas held that where, after an application for fire insurance had been taken by an 
agent, the application reciting that there would be no insurance until its approval 
by the home office, and before such approval the property is destroyed by fire, 
there is no liability. Manifestly, here was a mere proposal, or offer, for insurance 
which was not accepted before the fire occurred. Whether the agent was a general 
agent or a soliciting agent was not material, because the application expressly recited 
that no liability should attach until the application was approved by the home office. 
This clause appeared just before the signature of the plaintiff. In the Arkansas case of 
National Union Fire Ins. Co. v. School District, 122 Ark. 179, 182 S. W. 547, L R. A. 
1916D, 238, the situation was practically the same as in the Pickett Case, supra. 

In this case there was an application which recited that there should be no 
contract of insurance until the policy was issued and delivered. When the property 
is destroyed before the policy is issued, there of course is no protection. Mere delay, 
it was held, whether caused by negligence or otherwise, in passing upon the applica- 
tion, could not be construed as acceptance thereof, or as constituting a cause of 
action for negligence grounded upon such delay. Moreover, there appears to be no 
statute in Arkansas similar or analogous to section 4959, supra. The application 
signed by the plaintiff expressly provided that it should not be construed as a contract 
of insurance until approved by officers of the company. The Nebraska case of St. 
Paul Fire & Marine Ins. Co. v. Kelley, 2 Neb. (Unof.) 720, 89 N. W. 997, involves 
the same facts and principles, an application for fire insurance reciting expressly that 
there should be no liability until the policy was issued and the application approved, 
with destruction of the property before the approval of the application. There was 
no liability. It was held that there was no duty, in the circumstances, to accept or 
reject the application immediately upon its receipt at the home office. In this case 
the agent had no authority to make contracts of insurance for the company. His 
authority was limited to receiving applications and collecting premiums. 

In the case at bar, Kavanaugh evidently had the authority to enter into renewal 
negotiations. Renewing the policy was apparently within the scope of his powers. 
In Lowe et al. v. St. Paul Fire & Marine Ins. Co., 80 Neb. 499, 114 N. W. 586, also 
a Nebraska case, there was no liability because the property was destroyed before 
the application had been approved. No reference is made to the Nebraska statutes. 
This case was a hail insurance case. The New York case of Carter v. Brooklyn 
Life Ins. Co., 110 N. Y. 15, 17 N. E. 396, does not assist defendant. It is there held, 
under facts not at all analogous to those in the case at bar, that the word “renew” 
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in a statute may be construed to apply to a policy that has not expired, as well as a 
policy that has expired or has been forfeited for non-payment of the premium. By 
inference, the court recognizes the fact that, from the standpoint of etymology, 
“renew” is more appropriate with reference to an instrument that has ceased to 
exist than it is to one still in force. It may be argued with some force that it is 
more appropriate to speak of extending an instrument that has not expired, than of 
renewing it. Francis v. Mutual Life Ins. Co., 55 Or. 280, 106 P. 323, is a life 
insurance case decided by the Supreme Court of Oregon. It is difficult to see wherein 
that case aids the defendant. The court say, in distinguishing the authorities cited: 

“The cases cited by counsel for plaintiff are cases arising out of claims for fire 
insurance, where, by custom, local agents are permitted to issue temporary policies 
and assume temporary risks, even without policies.” 

The agent clearly had no authority in that case to enter into a contract binding 
on the company for the insurance of the applicant until his application was approved. 
In Sharman v. Ins. Co., 167 Cal. 117, 138 P. 708, 52 L. R. A. (N. S.) 670, the court 
held that one Wade, who had never been appointed agent of the defendant, but was 
an insurance broker, did not have authority to waive a stipulation in the policy that 
the same should be void unless the insured was the sole and unconditional owner of 
the property. California does not have a statute similar to section 4959. It is ex- 
pressly stated in the opinion that “those declared by a statute of a state to be general 
agents” may have the power to make such a waiver. 

It is strenuously contended that the case of Prichard v. Connecticut Fire Ins. 
Co. (Mo. App.) 203 S. W. 223, is not in point because the Missouri statute is different 
from ours. We have called attention to the history of legislation in this state as to the 
doing of business by foreign insurance companies. By section 4926 it is provided 
that no insurance company “shall do business in this state except through its authorized 
agents” who must be residents. The Missouri statute, section 6315, R. S. 1919, 
provides that foreign insurance companies “shall make contracts of insuranct upon 
property or interests therein only by lawfully constituted and licensed resident agents 
who shall countersign all policies so issued.” The effect of the two stitutory provi- 
sions, despite slight differences in phraseology, is the same; in neither state may a 
foreign company do business except through duly authorized, local resident agents. 


In 1901, section 4961 was enacted, which authorized foreign companies to issue policies 
at their own offices, provided they were issued upon applications taken by local agents 


and the policies when issued countersigned by local agents. This enactment might 
be considered as a relaxation of the strict prohibition of section 4926, only to the 
extent that certain steps in the execution of the contract might be taken in the offices 
of the insurer outside the state. In 1903, the Legislaure, intending to remove all 
doubts upon the subject, enacted section 4959, making such local agents representa- 
tives of the insurance company “to all intents and purposes.” The Supreme Court 
of Missouri, construing their section 6315, supra, held, in the Prichard Case, that an 
agent who had the power to solicit applications, a soliciting agent, could bind his 
principal by an oral contract to insure. The court say that “it is no longer a question 
but that agents of a foreign fire insurance company who have power to solicit and 
take applications, collect premiums and countersign and deliver policies may bind 
their principal by an oral contract of insurance.” The court cites, in support of this 
doctrine, Sheets v. Insurance Co., 153 Mo. App. 633, 135 S. W. 84, and Bealmer v. 
Insurance Co. (Mo. App.), 193 S. W. 847. In Ferguson v. Home Ins. Co., 208 
Mo. App. 422, 236 S. W. 402, speaking of the powers of a local agent under section 
6315, supra, the court say: 

“Defendant, being a foreign corporation licensed to do business in this state, 
accepts such license under the provisions of the statute, and any rules, requirements, 
or provisions in its policies that may run counter to the statutes are of no force 
and effect on policies written in this state.” 

After quoting from the Sheets Case, supra, the court continued: 

“The Legislature, in a further attempt to discourage such aggressions, required 
all contracts of insurance to be made by regularly constituted and lawfully licensed 
resident agents, who shall countersign the policies, so that when the insured received 
his policy he would know that the local agent who signed it possessed power to make 
contracts for the company and to bind it, as a general agent.” (Emphasis is ours.) 

In Missouri there is no express statute like section 4959. The holding of the 
court, therefore, in the Prichard and other analogous cases is based upon section 
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6315, supra, on the theory that, inasmuch as the company is absolutely prohibited 
from transacting business in the state, except through an agent, such agent must 
be held to be the company’s alter ego. In our state the Legislature has expressly 
said, in section 4959, not merely leaving it to implication, that persons in this state 
doing certain acts in behalf of foreign insurance companies shall be their agents to 
all intents and purposes. 

If, under the facts in the record or in the offers of proof, it may not be said that 
a case for the jury was presented, we confess we are entirely at a loss to understand 
what meaning should be given to section 4959, making Kavanaugh the agent of the 
defendant to all intents and purposes. 

The petition for rehearing is denied. 

Bronson, C. J., and Birdzell, Nuessle, and Christianson, JJ., concur. 


ZETNA INS. CO. et al. v. WEWOKA REALTY & TRUST CO. et al. (No. 13342.) 
(Supreme Court of Oklahoma. June 3, 1924. Rehearing Denied Nov. 25, 1924.) 
230 Pacific Reporter 738. 

(Syllabus by the Court.) 

1. INSURANCE—LIMITATION WITHIN WHICH ACTION ON STAND- 
ARD FIRE POLICY MUST BE COMMENCED IS STATUTORY AND 
NOT CONTRACTUAL. 

The limitation prescribed by section 6767, Comp. Stat. 1921, and contained in a 
standard fire insurance policy, that no suit or action on the policy shall be sustain- 
able, “unless commenced within twelve months next after the fire,” is a statutory 
and not a contractual limitation. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

2. INSURANCE—ACTION ON FIRE INSURANCE POLICY HELD 
BARRED. 

Reeord examined, and held the evidence not sufficient to remove the bar of the 
statute. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Seminole County; John L. Coffman, Judge. 

Action by the Wewoka Realty & Trust Company and others against the A®tna 
Insurance Company and others, as defendants. From judgment for plaintiffs, defend- 
ants appeal. Reversed, with directions. 

Geo. B. Rittenhouse and F. A. Rittenhouse, both of Oklahoma City, for plain- 
tiffs in error. 

C. Guy Cutlip and Thos. J. Horsley, both of Wewoka, for defendants in error. 

Ray, C. A number of questions are presented in the briefs, but, as we view 
the law, it is only necessary to consider one, that of the statute of limitation. The 
suit is to recover on a number of fire insurance policies of the Oklahoma standard 
form prescribed by section 6767, Comp. Stat. 1921. The fire occurred February 20, 
1919, and suit was commenced June 1, 1920, more than 15 months after the fire 
occurred. The defendants pleaded the statute of limitation, and at the close of 
plaintiff’s case demurred to plaintiff’s evidence, the overruling of which is assigned 
as error. The following clause, prescribed by section 6767, was contained in each 
of the policies: 

“No suit or action on this policy, for the recovery of any claim, shall be sus- 
tainable in any court of law or equity until after full compliance by the insured 
with all the foregoing requirements, nor unless commenced within twelve months 
next after the fire.” 

[1] This limitation contained in the standard form policy prescribed by statute 
is a statutory and not a contractual limitation. Dickson-Goodman Lbr. Co. v. Home 
Ins. Co. (Okla. Sup.), 230 P. — (not reported, rehearing pending); Niagara Fire 
Ins. Co. v. Nichols, 96 Okla. 96, 220 P. 920; George et al. v. Conn. Fire Ins. Co., 
84 Okla. 172, 200 P. 544, 691, 201 P. 510, 23 A. L. R. 80. But plaintiff in its 
petition, after alleging facts which showed that the suit was commenced more than 
12 months after the fire, pleaded facts which, it is contended, removed the bar of 
the statute of limitation and adduced evidence as to the conduct of the companies 
and their adjusters and local agent which they claim estopped the companies to plead 
the limitation of the action. But we think the evidence insufficient. The contention 
is that the companies led plaintiff to believe that they would settle the loss without 
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suit until the 12 months had expired, and then notified plaintiff they were not liable. 
Plaintiff's claim is for damages to a boiler, used for heating a building, caused by 
the firemen throwing cold water on it while it was hot, which caused certain sec- 
tions to crack. The evidence showed that the injury was discovered a few days 
after the fire; that the local agent was present at the fire, and at once reported the 
loss of the boiler room to his companies, and they sent him the proper papers to 
adjust the loss; tha’ he was only authorized to adjust losses up to $100; that on 
discovery that the loss exceeded $100 he made no adjustment, but reported the fact 
to the companies, and that information was furnished plaintiff; that the local agent 
took a great interest in trying to get the loss adjusted; that in May plaintiff pro- 
cured an estimate of the damages and cost of repair by a company engaged in that 
character of work; that Bates Adjustment Company, acting for a number of the 
companies, told the local agent they would send an expert to examine the boiler 
and report, but did not do so; that in August the local agent told plaintiff that, 
if they would take down the boiler and rebuild it and furnish an itemized statement 
of the cost, he would send it to the companies and it would be paid; that he wrote 
the companies what instructions he had given plaintiff, and his letters were referred 
to the Bates Adjustment Company, who wrote the agent he had exceeded his author- 
ity, and wrote plaintiff to the same effect, and also denied liability upon the ground 
that the injury to the boiler could not have been caused in the way claimed. This 
letter was received by plaintiff in September. Plaintiff began work repairing the 
boiler in December, and got it completed January 23, about 11 months after the 
fire, at a cost of about $1,325. An itemized statement of the cost was furnished 
the local agent, who forwarded it to the companies, who referred it to the adjusters 
for their consideration. The adjusters never at any time acknowledged liability by 
their correspondence, but did notify plaintiff that, if they would furnish proof of 
loss of the boiler room, it would be adjusted. The damage to that building was 
$175. No proof of loss was ever made, either of the boiler or the boiler room. 
in addition to the evidence above stated the president of the plaintiff company 
testified that he had had conversations with different representatives of the companies 
at different times, and from these conversations, and the assurances of the local agent, 
he had no doubt about settlement being made without suit. He was unable to give 
the names of any such representatives, the companies they represented, or the time 
of such conversations. 

[2] We have carefully examined the correspondence and the testimony of all of 
plaintiff's witnesses and find no evidence reasonably tending to show that anyone 
authorized to bind any of the companies ever held out to plaintiff that they would 
settle the loss as to the boiler, or acknowledged liability. They were at all times 
ready to adjust the loss as to the boiler room, but plaintiff never furnished proof 
of the loss. Plaintiff appears to have relied on the local agent to secure the adjust- 
ment, although he, as a witness for plaintiff, testified that he had no authority to 
adjust losses above $100, and for that reason had returned to the companies the 
adjustment papers sent to him immediately after the fire. We are unable to find 
anything in the conduct of the companies or any of them, or any of their authorized 
representatives, which would operate to remove the bar of the statute of limitation. 
We think the court erred in overruling the demurrer to plaintiff’s evidence. 


The judgment should be reversed, with directions to sustain the defendants’ 
demurrer to plaintiff’s evidence. 


CANFIELD et al. v. NEWMAN et al. (No. 1655.) 
(Court of Civil Appeals of Texas, El Paso. Oct. 23, 1924. Rehearing Denied 
Nov. 13, 1924.) 
265 Southwestern Reporter 1052. 


L. ee UNDIVIDED HALF INTEREST HELD INSUR- 


Heir’s undivided half interest, charged with unpaid balance of purchase-money 


note and covenant with vendor to insure property against loss by fire, held insurable 
interest, though less than sole fee. 


(For other cases, see Insurance, Dec. Dig. § 115[1].) 
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2. “INTEREST, RETAINED BY VENDORS HELD INSURABLE 
Liens in fixed and definite amounts, retained by vendor for unpaid installments 

of purchase price, held insurable interest. 

For other cases, see Insurance, Dec. Dig. § 115[1].) 

3. INSURANCE—MERE EQUITABLE “TITLE” OR OTHER QUALIFIED 
PROPERTY MAY BE INSURED; “INTEREST.” 

Mere equitable title or other qualified property in thing insured, though not fee, 
may be protected by insurance, “interest,” not “title,” which is not synonymous term, 
being condition of insurance. 

(For other cases, see Insurance, Dec. Dig. § 115[1 }.) 

4. INSURANCE—PETITION STATING PLAINT IFF’S INSURABLE INTER- 
ESTS IN PROPERTY HELD GOOD ON GENERAL DEMURRER. 
Petition stating plaintiffs’ insurable interest of vendors and vendee’s heirs in prop- 

erty insured held good against general demurrer. 

(For other cases, see Insurance, Dec. Dig. § 630.) 

6. INSURANCE—PRESUMPTION THAT SAME TERMS AND TIME ARE 
CONTEMPLATED BY REFORMED POLICY. 

In absence of agreement to contrary, presumption, on mutual agreement to reform 
and modify fire insurance policy to cover additional property, and make it payable 
as agreed, is that reformed policy contemplates same terms and time and difference 
only as to matters on which parties agreed. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

7. INSURANCE—REFORMED CONTRACT FOR FIRE PQLICY MAY BE 
ENTIRELY ORAL. 

Reformed and modified contract for fire policy, covering additional property 
and payable as therein agreed, may be entirely oral. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

8. INSURANCE—COMPLETED VERBAL CONTRACT, MODIFYING POL- 
ICY AS TO PROPERTY COVERED AND PARTIES TO WHOM PAY- 
ABLE, HELD SUFFICIENTLY ALLEGED. 

Petition held to allege completed verbal contract of insurance, modifying policy 
to cover additional property, and make it payable to ome as her interest appeared. 

(For other cases, see Insurance, Dec. Dig. § 629[2].) 

10. INSURANCE—BROKER, FAILING TO PROCURE INSURANCE AS 
AGREED, LIABLE FOR RESULTING DAMAGES. 

Broker or agent, failing to procure insurance on another’s property as agreed, 
with view to compensation for services, will be held for resulting damages. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

11. INSURANCE—VENDEE’S HEIR AND VENDOR HELD ENTITLED TO 
SUE JOINTLY FOR AMOUNTS DUE UNDER POLICY ISSUED OR 
AGREED TO BE ISSUED. 

Heir of vendee, covenanting to keep property insured, and vendor, to whom 
reformed policy was to be made payable as her interest appeared, could sue jointly 
for amounts due them, as insured and beneficiary, under policy issued or agreed 
to be issued, if there were no administration of vendee’ s estate, or necessity therefor. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

12. INSURANCE—APPLICATION OF PROCEE DS OF LOTS SOLD TO 
DEBT DUE VENDOR AND BALANCE DUE LATTER HELD NOT TO 
SHOW THAT VENDEE’S HEIR HAD NO INTEREST IN PROPERTY 
INSURED. 

That property insured was destroyed by fire, lots sold and all proceeds applied 
to vendee’s debt to vendor, and admitted statement that certain amount was due 
latter, held not to show that vendee’s heir had no inerest in subject-matter of suit 
for amounts due her and vendor, as insured and beneficiary, under policy issued or 
agreed to be issued. 

(For other cases, see Insurance, Dec. Dig. § 624[1]. ) 

Appeal from El Paso County Court, at Law; J. M. Deaver, Judge. 

Action by Joe Canfield and others against C. "M. Newman and others. From 
judgment of dismissal, plaintiffs appeal. Reversed and remanded. 

Julian P. Harrison and McKenzie & Loose, all of El Paso, for appellants. 

S. P. Weisiger, Paul D. Thomas and C. L. Galloway, all of El Paso, for appellees. 
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WaALTHALL, J. Joe Canfield and wife, Kate Canfield; N. F. Adams and wife, 
Mollie Montgomery Adams, and Louis A. Scott, as administrator of the estate of 
Nettie Castile, deceased, brought this suit against C. M. Newman, C. J. Maple, and 
Dexter R. Maple, co-partners, doing an insurance business under the firm name of 
Newman Investment Company, and Superior Fire Insurance Company of Pitts- 
burgh, Pa., a corporation, to recover against the insurance company, and against 
Newman, Maple, and Maple. 

The court sustained general and special exceptions to the petition and misjoinder 
of parties plaintiffs, and the plaintiffs refusing to amend, the suit was dismissed, and 
plaintiffs appealed. The petition is lengthy, and, without quoting it at length, we 
will state briefly what seems to us to be issuable facts pleaded. 

On the 6th day of October, 1920, plaintiffs N. F. Adams and his wife, Mollie 
Montgomery Adams, being the owners of the lots and dwelling house thereon and 
the furnishings therein, and here involved, by deed of that date and bill of sale, 
conveyed said property to Nettie Castile, in part consideration for which Nettie 
Castile executed her promissory note in the sum of $2,025, bearing interest, and 
providing for the payment of attorney fees in case of default, payable to Mollie 
Montgomery Adams, payable in monthly installments of $35, a vendor’s lien being 
retained and expressed in the deed of conveyance and a chattel mortgage given on 
the personal effects, to secure the payment of said note, and a further provision that 
Nettie Castile should keep said dwelling house and personal property insured against 
loss by fire for the benefit of Mollie Montgomery Adams as her interest may appear, 
the amount of insurance to be not less than $1,500 on the dwelling house, and $250 
on the personal effects, and further providing that on failure to procure such insur- 
ance the said note should mature; that on the 8th day of December, 1921, Nettie 
Castile died intestate, leaving as her sole heirs her daughter, plaintiff, Kate Can- 
field, and her son, Hilbert Castile; that in November, 1922, plaintiff, Louis A. Scott, 
was duly appointed and qualified as administrator of the estate of Nettie Castile, 
deceased, and that he is still qualified and acting as administrator of said estate now 
being administered in the county court of El Paso County, Tex.; that, prior to her 
death, Nettie Castile had paid upon said note the sum of $490; that, subsequent 
to the death of Nettie Castile, and prior to the appointment and qualification of 
Louis A. Scott as administrator of said estate, Kate Canfield assumed the payments 
of said promissory note to Mollie Montgomery Adams and the convenants as to 
the insurance mentioned, and took possession and occupied said dwelling house, and 
paid upon said note the installments as same became due, aggregating the amount of 
$492; that subsequent to the appointment and qualification of said administrator, the 
time not stated, Mollie Montgomery Adams filed said note with said administrator 
as a claim against said estate, and same was by said administrator allowed, and on 
March 31, 1923, paid thereon the sum of $500; that on the 3d day of April, 1923, said 
administrator with the approval of the probate court conveyed to Mollie Montgomery 
Adams the lots of land upon which the dwelling house had stood, for the sum of 
$400, and credited same upon said note, leaving a balance of principal on said note 
of $704; that the petition alleges the employment of- attorneys to collect the amount 
due upon the note, and the agreement to pay the 10 per cent. as attorney fees alleged 
to be a reasonable fee; that on the 17th of February, 1922, defendant insurance com- 
pany, acting through its agents, Newman, Maple, and Maple, issued to Kate Canfield 
the insurance policy described, and sued upon insuring the household and kitchen furni- 
ture against loss by fire in the sum of $750; that, subsequent thereto, Mollie Mont- 
gomery Adams demanded of Kate Canfield that said dwelling house be insured as 
provided by the covenants in said deed, bill of sale, and mortgage, as her interest 
may appear; that thereupon her agent, naming him, and acting also as the agent of 
N. F. and Mollie Montgomery Adams, took the paid issued policy to Newman, Maple, 
and Maple, alleged to be the authorized agents of the insurance company, who, for a 
valuable consideration paid, verbally agreed with the said agent to insure said dwelling 
house against loss by fire in the sum of $750 in favor of Mollie Montgomery Adams 
as her interest may appear, and alleged the verbal modification of said policy as 
agreed, so as to insure said dwelling instead of said furnishings; that thereupon said 
agent surrendered to Newman, Maple, and Maple said policy on the household fur- 
nishings who agreed to and did modify and reform said policy as agreed, and so 
issued same. Plaintiffs pleaded in the alternative that, if mistaken as to the agency 
of Newman, Maple, and Maple as alleged, then they allege that Newman, Maple, 
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and Maple so represented themselves as agents of the insurance company, and acted 
within the apparent scope of such, and thereby impliedly warranted such authority; 
that the insurance company, with full knowledge of the facts, ratified the acts of 
said agents and accepted the premiums, etc., and are now estopped to deny liability 
upon said policy as reformed. 

Plaintiffs pray that N. F. and Mollie Montgomery Adams have judgment against 
appellees for the balance of the principal, interest, and attorney fees due upon said 
note, and that Joe and Kate Canfield have judgment against appellees for any surplus 
due upon said modified policy. 

Opinion. 

As stated above, the trial court sustained the general and several special excep- 
tions to the petition, and the several propositions presented question the correctness 
of the court’s ruling on the exceptions. Appellants’ first, second, third, and thirteenth 
propositions claim error in sustaining the general exceptions of appellees. The sug- 
gestion of appellees as sustaining the court’s ruling is: That, at the time of the 
issuance of the policy, and at the time of the institution of the suit, appellants had 
no interest in the property of the estate insured, and for that reason they had no 
right to be parties in the suit. We do not concur in the suggestion that the facts 
show that appellants had no insurable interest in the property destroyed by fire. 

[1, 2] It is sufficiently made to appear that Adams and wife owned the property 
sold by them to Nettie Castile, and that in disposing of same they not only retained 
liens on the property, but required that the property be insured in their favor against 
loss by fire. True, Nettie Castile did not carry out said covenant, but Kate Canfield 
in inheriting the property took it charged with the same obligation as to the unpaid 
debts on the property and the duty to insure against loss by fire, and assumed to dis- 
charge same. We think that, while Kate Canfield took less than the sole fee in the 
property, the interest she had, being an undivided one-half interest, and that charged 
with the unpaid balance of the note and the covenant to insure against loss by fire, 
the interest she had was an insurable interest. We think also that the interest re- 
tained in the property by Mollie Montgomery Adams, the amounts being fixed and 
definite, was an insurable interest. The insurance company would be charged with 
the knowledge that it was insuring whatever interest appellants had in the property. 

[3] It is well established in this state that a mere equitable title or other qualified 
property in the thing insured, though not the fee, may be protected by insurance. As 
said by our Supreme Court in East Texas Fire Ins. Co. v. Crawford (Tex. Sup.) 16 
S. W. 1068, quoting with approval from Hough v. Insurance Co., 29 Conn. 20, 76 Am. 
Dec. 581, where the assured had only an equitable interest under a parole contract of 
purchase, it is an interest, not a title, of which the conditions of insurance speak, 
and the terms “interest” and “title” are not synonymous. See, also, Springfield Fire 
& Marine Ins. Co. v. Republic Ins. Co. (Tex. Civ. App.) 262 S. W. 814. We are 
now speaking of who may insure, and what interests may be insured, and not the 
parties to the suit. ° 

[4, 5] We think the facts pleaded show that both Mollie Montgomery Adams 
and Kate Canfield had an insurable interest in the real and personal property involved 
in the suit, and that the petition in stating the insurable interest of appellants in the 
property was good as against a general demurrer, as the question of misjoinder of 
parties may not be raised on general demurrer. McFadden v. Schill, 84 Tex. 77, 19 
S. W. 368. The petition, however, does not allege that the interest in the property 
of Mollie Montgomery Adams was insured by the policy that was issued on February 
17, 1922, and states no cause of action in her under that policy. 

Under another count the petition alleges a verbal agreement entered into in July, 
1922, between Kate Canfield and Mollie Montgomery Adams, acting by an agent 
named, and Newman, Maple, and Maple, alleged to be the duly authorized agents of 
the insurance company, by the terms of which verbal agreement for a consideration 
stated, insured the said dwelling house against loss by fire in an amount not exceed- 
ing $750, and agreed for themselves and the insurance company to pay the loss, if 
any, to Mollie Montgomery Adams, as her interest may appear, and agreed that 
the policy of February 17, 1922, should be, and that it was then and there reformed 
and modified so as to cover and insure said dwelling house and furniture therein to 
the extent of the amount stated, and that, in consideration of said agreement to 
reform and modify the said policy, their said agent surrendered said policy of February 
17, 1922, to Newman, Maple, and Maple. The petition alleged that, if mistaken as 
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to the agency of Newman, Maple, and Maple, then they so represented themselves 
to be the agents of the insurance company, held themselves out as such agents, and 
made the contracts as alleged, and that the insurance company, with full knowledge 
of the facts ratified the acts of Newman, Maple, and Maple and accepted the premium. 

[6, 7] The destruction of the property by fire within the insured period is alleged. 
In the absence of an agreement to the contrary a presumption follows, on a mutual 
agreement to reform and modify a fire insurance policy, so as to cover additional prop- 
erty, and to make the policy payable as agreed, that the reformed policy contemplates 
that the same terms and time as formerly existed siiould apply to the reformed policy, 
and should differ only as to the matters upon wiiich the parties have agreed, such 
reformed and modified contract for a fire policy may be entirely oral. Ginners’ Mutual 
Underwriters’ Association v. Fisher (Tex. Civ. App.) 222 S. W. 285. 

[8-10] It seems to us that the petition alleges a completed verbal contract of 
insurance; and, while other parties are shown to have an interest in the property in- 
sured, want of notice of such interest would be more a matter of defense than of 
a demurrer to the facts as pleaded. In Diamond*v. Duncan, 107 Tex. 256, 172 S. W. 
1100, 177 S. W. 955, it is held by our Supreme Court that, where an insurance broker 
undertook to keep property insured and neglected to do so, he was liable for the 
loss. The rule stated in 18 A. L. R. 1214, seems to be well established, and is to the 
effect that a broker or agent, who, with a view to compensation for his services, 
undertakes to procure insurance on the property of another, and who fails to do so, 
will be held for resulting damages. 

[11] We think the petition is not subject to the general demurrer. Was the 
petition subject to special exception, because of misjoinder of parties plaintiff; it not 
being made to appear that all acted together in making the application for insurance 
on the alleged contract, nor that the policy issued or agreed, as alleged, to be issued 
is in favor of all parties plaintiffe Kate Canfield and Mollie Montgomery Adams 
are made parties at interest in the policy agreed to be issped. The husbands of each 
are joined pro forma. 

We_think Kate Canfield and Mollie Montgomery Adams, being the insured and 
the beneficiary specially named in the policy agreed to be issued as alleged, and each 
having insurable interests in the property could sue as joint plaintiffs, had there been 
no administration, or necessity for. same. 13 Enc. Dig. of Texas Rep. p. 745, and 
authorities cited; 26 C. J. §§ 680-686; 14 R. C. L. 1425, §§ 585-587; Walton v. Phcenix 
Ins. Co., 162 Mo. App. 316, 141 S. W. 1138. 

[12] Numerous cases hold that mortgagor and mortgagee may sue as joint plain- 
tiffs upon such policy as is here alleged. The fact that the property insured was 
destroyed by fire, the lots sold, and all proceeds of the property applied to the debt; 
and the admitted statement that there is about $800 due Mollie Montgomery Adams, 
would not, we think, show that Kate Canfield had no interest in the subject-matter 
of the suit. The policy stands for the property destroyed, and she had as much 
right to have the proceeds of the policy applied to the debt as she had to have the 
property applied. 

[13, 14] Several special exceptions on different grounds challenge the right of 
all parties plaintiff to bring this suit or to be parties to it other than the administrator. 
It is insisted by appellants that the administraor as represenative of said estate has an 
interest in the suit, the agreed policy standing for the property destroyed by the fire, 
and was a proper party plaintiff with the others, and that, if the administrator did not 
in fact have a material interest in the suit, his presence as a party plaintiff could 
not have prejudiced the rights of defendants, and it was error to dismiss the whole 
cause of action on sustaining the special execption, but should have dismissed only 
the administrator. 

Article 3235, R. S., provides that, where a person dies intestate, all of his 
estate vests immediately in his heirs at law, subject to the debts of the deceased, 
but, where there is an administration upon the estate, the administrator has the right 
of possession of the estate as it existed at the death of the intesate, and it is his duty 
to recover and hold possession of the estate in trust to be disposed of in accordance 
with law. 

The note made payable to Mollie Montgomery Adams, it is alleged in the petition, 
was filed with and allowed by the administrator as a claim against the estate, and 
partly paid by the administrator, but leaving a balance of said note unpaid. It is 
not questioned but that an administration on said estate was necessary, and that 
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such necessity existed at the time of filing this suit, and at the time trial was had. We 
think, also, that it could not be questioned that ‘the policy or policies of insurance 
described in the petition and any proceeds derived therefrom, whether verbal or 
otherwise, if they or either existed, and, in passing upon the demurrer, we must 
assume they did exist, if the petition suthcientiy states facts constituting a contract 
tor insurance, was a part of the estate of Nettie Castile deceased, as they stood for 
oes i place of the property of the estate insured, and charged with the debts of 
e estate. 

[15] Pending administration, the administrator is entitled to all property belong- 
ing to such estate as is subject to the payment of debts of the estate, and it is his 
duty to collect by suit or otherwise all debts due the estate. 

[16] The petition does not allege that the administrator had refused to bring this 
suit, nor does it allege any fact that takes the case out of the general rule that 
the administrator is the proper party to bring the suit. It is the settled rule in 
this state, and the authorities state the reason tor the rule, that, when there are 
creditors or an administrator of am estate or necessity for administration, the heirs 
should not be permitted to sue for and recover property of the estate in their own 
right. Giddings v. Steel, 28 Tex. 733, 91 Am. Dec. 336, and the earlier cases there 
used. The above case has often been cited and toilowed by the Supreme Court of 
this state. Webster v. Willis, 56 Tex. 4608; Rogers v. Kennard, 54 Tex. 36, where 
it is said that, where there is an administration pending, the heirs could not have legally 
instituted or prosecuted the suit. In Boggess v. Brownson, Adm’r, 59 Tex. 417, the 
probate laws of this state previous thereto are reviewed from act of Congress of the 
Republic (1640) to the act of 1870, and the cases on the subject from Thompson 
v. Duncan, 1 Tex. 485, and state the rule as above. ‘To the same effect is Lawson v. 
Kelley, 82 Tex. 457, 17 S. W. 717, where it was contended by appellant that judg- 
ment in a suit for title to land brought against the administrator alone would not 
bind the heirs as to title. 

[17] We are not prepared to concur in the contention of appellees that there 
is a misjoinder of causes of action in that the petition alleges an action of tort against 
Newman, Maple, and Maple. 

The special exception presenting the question of misjoinder of parties plaintiff was 
properly sustained by the lower court. 

For reasons stated, the case is reversed and remanded. 


Hicerins, J. (concurring). As I understand the main opinion, it in effect holds 
a cause of action arose inuring to the benefit of the estate of Nettie Castile, where- 
fore her administrator is the sole proper party plaintiff, and the exceptions complaining 
of the misjoinder of parties plantiff were properly sustained. 

Upon this holding of a right of recovery vested in the administrator, the ruling 
upon these exceptions becomes of no practical importance. I concur in the view that 
upon the facts alleged a cause of action accrued in favor of the estate of Nettie 
Castile, and that her administrator can maintain the suit alone. I do not, however, 
desire to be understood as concurring in the view that the administrator is the sole 
proper party. Under the peculiar facts of this case, | am of the opinion that Mrs. 
Canfield and Mrs. Adams were proper, ‘though not necessary, parties. I recognize 
the rule that ordinarily the legal representative of a decedent's estate is the only 
person to sue for and recover the assets of such estate, but the rule has exceptions, 
and is not inflexible. Walker v. Abercrombie, 61 Tex. 69. 

This is not a case of liability having its inception prior to the death of Mrs. 
Castile, but it originated subsequent to her death and by virtue of a contract with 
Mrs. Canfield respecting insurance which was to have a loss payable clause in favor 
of Mrs. Adams. This being the case, I think Mrs. Canfield and Mrs. Adams might 
properly join as nominal plaintiffs at least. It was to the interest of the defend- 
ants that they be joined, so that they would be concluded by the judgment rendered. 
I believe the defendants would have had the right to make them parties to the suit 
for that purpose. I believe Mrs. Canfield and Mrs. Adams were properly joined, 
because they were parties to the contract of insurance. 26 C. J. 483; 33 C. J. 81; 
Cassidy v. Kluge, 73 Tex. 154, 12 S. W. 13; Oglesby v. Forman, 77 Tex. 647, 14 
S. W. 244; Walker v. Abercrombie, supra. 

I concur in the conclusion that the petition states a cause of action, and in the 
order reversing and remanding the case. 
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MARINE 


SHIRLEY SILK CO., Inc., v. GLOBE & RUTGERS FIRE INS. CO. 
(No. 3208.) 
(Circuit Court of Appeals, Third Circuit. Noy. 15, 1924.) 
2 Federal Reporter (2d) 362. 
INSURANCE—POLICY HELD TO SHIPMENTS ONLY TO OR FROM 

PLACE NAMED. 

A policy insuring a silk company against theft, and risks of transportation 
within the limits of the United States and Canada on shipments of silk “outgoing and 
incoming made for account of the following business places of the assured: 184 
Fourth Avenue, Patterson, N. J., ” held to cover shipments only to or from the 
business place named. 

(For other cases, see Insurance, Dec. Dig. § 166.) 

In Error to the District Court of the United States for the District of New 
Jersey; Wm. N. Runyon, Judge. 

Action at law by the Shirley Silk Company, Inc., against the Globe & Rutgers 
Fire Insurance Company. Judgment for defendant, and plaintiff brings error. 
Affirmed . 

Weinberger & Weinberger, of Passaic, N. J. (Harry H. Weinberger, of Passaic, 
N. J., of counsel), for plaintiff in error. 

William B. Gourley, of Paterson, N. J., for defendant in error. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

Woottey, Circuit Judge. This writ of error brings here for review a judgment 
of non-suit entered in an action on a policy of insurance. The question involved is 
the construction of one of its provisions which, with the pertinent words italicized, 
reads as follows: The Globe & Rutgers Fire Insurance Company, in consideration 
of named premiums, “hereby insures Shirley Silk Co., Inc., Class of business Raw and 
Finished Silk, on shipments of merchandise, outgoing and incoming, made for account 
of the following business places of the assured: 184 Fourth Ave., Paterson, N. J., * * * 
to the amount of Fifteen thousand and 00/100 Dollars, * * * against losses caused by 
* * * theft, pilferage, * * * and all risks and perils of transportation, * * * during the 
time the property insured is in transit. * * * This policy covers only within the limits 
of the United States and Canada.” 

At the trial the plaintiff offered to prove that on a day within the term of 
the policy it had suffered a loss of more than $14,000 by the theft of nine cases of 
silk when in transit by motor truck from New York to a place in Paterson which 
was not its business place described in the policy, and sought to recover on the con- 
tention that the insurance afforded by the policy was not restricted to merchandise 
shipped to and from its place of business but extended to merchandise shipped any- 
where in the United States and Canada “as the result of its business regularly con- 
ducted” at the named place, without regard to its origin or destination. The learned 
trial court held—and, we think, rightly—that under the plain terms of the policy 
insurance was limited to merchandise shipped into and out of the specified place and, 
accordingly, denied the plaintiff’s tender of proof and entered judgment. 

If the parties had intended by their contract of insurance to cover losses 
occurring in any kind of shipment anywhere in the United States and Canada, they 
would have said so; certainly there would have been no occasion to mention the 
place of business of the insured, except possibly for the purpose of identification, 
and then it would have appeared elsewhere. But they named “184 Fourth Ave., Pat- 
erson, N. J.,” the business establishment of the insured, for a reason which is obvious. 
The policy covers “shipments of merchandise, outgoing and incoming.” “Outgoing” 
from where? “Incoming” to what place? The policy answers these questions in the 
same paragraph by saying: “Shipments of merchandise, outgoing and incoming, made 
for account of the following business places.” Below these printed words there is 
a blank, large enough for the names of many places, in which, in this instance, there 
is the single address of “184 Fourth Ave., Paterson, N. J.,” in typewriting. Giving 
these words their natural meaning, it is clear that the insurer, regarding the risks 
of shipments into and out of a place which would be under its observation and adjust- 
ing its premiums to the risks, limited its liability to shipments of merchandise going 
out of and coming into that place. As the shipment from which the loss in question 
arose neither left nor was destined to enter that place, the plaintiff failed to make a 
case within the policy, Therefore the judgment below is affirmed. 
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KLEIN v. GLOBE & RUTGERS hes CO. OF NEW YORK CITY. 
(No. 3130.) 
2 Federal Reporter (2d) 137. 
(Circuit Court of Appeals. Third Circuit. Sept. 30, 1924.) 

I. INSURANCE—VESSEL HELD SEAWORTHY AT COMMENCEMENT OF 

VOYAGE. 

A vessel held seaworthy at the commencement of the voyage for which she was 
insured. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE—ACCEPTANCE OF PREMIUM AFTER LOSS HELD TO 
ESTOP INSURER TO DENY SEAWORTHINESS OF VESSEL WHEN 
INSURED. 

An insurer of a vessel, which demanded and received a part of the premium 
after she had sunk, with knowledge of the fact, held estopped to set up the defense 
that she was unseaworthy at the commencement of the voyage. 

(For other cases, see Insurance, Dec. Dig. § 392[6].) 


3. INSURANCE—“PERILS OF THE SEAS” INSURED AGAINST MAY 

VARY WITH CHARACTER OF VESSEL. 

Under a policy insuring an upper river steamboat for a voyage down the Missis- 
sippi to New Orleans, and from there in tow down the river and across the Gulf to 
Tampico, for which a higher premium than usual was paid, the rule as to “perils of 
the seas” insured against is not the same exactly as applies to seagoing vessels, but 
the implied warranty of insured was that the boat was seaworthy to the extent of 
being able to withstand all ordinary perils of navigation on the upper river, and the 
perils of the seas against which she was insured were such perils as would be 
extraordinary to a vessel of her type. 

(For other cases, see Insurance, Dec. Dig. § 403.) 


4. INSURANCE—THAT SINKING OF VESSEL, THOUGH SEAWORTHY, 

WAS CAUSED BY SEA PERILS, NOT PRESUMED. 

Even though a vessel is shown to have been seaworthy immediately prior to 
sinking, no presumption exists that the water entered her hold as the result of a 
sea peril. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


~¥ ——= POLICY COVERS LOSSES FROM LATENT IN- 

A marine policy covers, not only those losses that result from injuries caused by 
extraordinary action of the perils insured against, which became immediately known, 
but such, also, as result from latent injuries. 

(For other cases, see Insurance, Dec. Dig. § 471.) 

6. INSURANCE—SINKING OF INSURED VESSEL HELD DUE TO 

“PERILS OF THE SEA.” 

The sinking of an upper river steamer, after being towed down the Mississippi 
from New Orleans, held due to strains from meeting heavy swells, which were 
extraordinary to it, and injury from a log which was caught between it and a barge 
alongside, which constituted perils of tHe sea, within its insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 403.) 

7. INSURANCE—ACTUAL TOTAL LOSS OF VESSEL. 

A sunken vessel is not an actual total loss, where there is hope of its recovery in 
specie at any cost. 

(For other cases, see Insurance, Dec. Dig. § 468.) 

8. INSURANCE—POLICY MAY LIMIT RIGHT TO ABANDON VESSEL AS 

CONSTRUCTIVE TOTAL LOSS. 

A provision in a marine policy on a vessel that there shall be no recovery for a 
constructive total loss, unless the expense of recovering and repairing the vessel 
shall exceed the insured value, is valid and enforceable. 

(For other cases, see Insurance, Dec. Dig. § 469.) 

9. INSURANCE—ABANDONMENT CONDITION PRECEDENT TO RE- 

COVERY FOR CONSTRUCTIVE TOTAL LOSS. 

Before insured can recover for a constructive total loss, he must abandon all 
his interest in the vessel to the insurer. 

(For other cases, see Insurance, Dec. Dig. § 470.) 





Marine] Klein v. Globe & Rutgers Fire Ins. Co. 465 


10. INSURANCE—TO AUTHORIZE ABANDONMENT, VESSEL MUST BE 
ACTUAL OR CONSTRUCTIVE TOTAL LOSS. 
To entitle the owner of a sunken vessel to abandon her to the insurer, the cost 


of raising and repairing her must, in all reasonable probability, be such as to con- 
stitute a constructive total loss. 


(For other cases, see Insurance, Dec. Dig. § 470.) 

11. INSURANCE—DUTY OF OWNER TO DETERMINE CAUSE AND EX- 

TENT OF LOSS. 

It is the duty of the owner of a sunken vessel to make a prompt and adequate 
investigation to determine the cause of sinking and the possibility and cost of raising 
and repairing it, and he cannot, by abandoning it, cast the burden of such investiga- 
tion on the insurer. 

(For other cases, see Insurance, Dec. Dig. § 470.) 

12. 5 la is ata VESSEL HELD NOT CONSTRUCTIVE TOTAL 

LOSS. 

The owner of a sunken vessel held, under the evidence, not entitled to abandon 
her and recover for a constructive total loss. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) . 

Appeal from the District Court of the United States for the Western District 
of Pennsylvania; Robert M. Gibson, Judge. 

Suit in admiralty by John F. Klein against the Globe & Rutgers Fire Insurance 
Company of New York City. From the decree, libelant appeals. Affirmed. 

The following is the opinion of Gibson, District Judge in the court. below: 

“The libellant seeks to recover from the respondent the sum of $85,000 upon a 
policy of marine insurance. The undisputed material facts of the case are sub- 
stantially as follows: 

“On June 25, 1921, the libelant obtained a policy of insurance upon a river 
boat called the Tornado, subject to the approval of respondent’s surveyor, which 
libelant intended to take from Paducah, Ky., to Tampico, Mexico. By the terms of 
the application and the original policy, the boat was to go on her own bottom from 
Paducah to New Orleans, and there placed upon a sea-going barge to be towed by 
a tug to Tampico. At the instance of the respondent, which was influenced by the 
advice of its surveyor, a rider was added to the policy, whereby the Tornado was to 
be towed from New Orleans upon its own bottom, instead of upon a barge as first 
contemplated. At the time the original policy was modified by the rider, an addi- 
tional premium of $1,275 was required by the respondent. 

“Prior to August 29, 1921, the Tornado was bulkheaded and otherwise prepared, 
under the supervision of agents of the respondent, for her voyage to Tampico. On 
August 31, 1921, it left New Orleans under tow and arrived at Pilot Town, at the 
mouth of the Mississippi river, about 10:30 o’clock a. m. About 1 o'clock p. m. the 
boat was inspected and found to be apparently all right; but about 5 o’clock p. m 
it was noticed that it was listing, and an examination disclosed considerable water 
in its hold. . The crew of the tug was notified by the two watchmen on the boat, 
but despite all efforts to pump it out the water gained, and the Tornado sank about 
9 p. m. in some 33 feet of water. Its smokestaeks and pilot house were not entirely 
submerged. The respondent was promptly notified of the accident by the libelant, 
and on September 13, 1921, caused the wreck to be examined by a surveyor and a 
diver. The result of this examination was not formally presented to libelant prior 
to the beginning of this action. The libelant, directly and through others, after 
September 13, 1921, sought to learn respondent’s attitude in the matter of the insur- 
ance, but the latter made no reply until about January 7, 1922, when, in substance, it 
refused to pay the amount of the policy. 

“On October 30, 1921, the libelant filed formal proof of loss, attaching thereto 
two protests, one an amplification of the other, of the captain of the towing tug, 
and statements of the officers of the tug and of the watchmen on the boat. By 
the paper filed libelant claimed a total loss of the vessel, and requested payment of 
the entire amount of the insurance money. 

“In the latter part of December, 1921, the libelant informed the respondent that 
he proposed to abandon the wreck on December 28, 1921, unless some instruction to 
the contrary was received from the latter; and, not having received such instruc- 
tion, libelant ceased to assume any responsibility in connection with the sunken boat. 
The ‘abandonment’ mentioned perhaps requires some explanation, as the libelant 
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claims that he, so far as it is essential in this case to establish the fact, abandoned 
the wreck to the insurer when he filed his formal claim for a total loss on October 
30, 1921. From the date of the wreck until December 28, 1921, the libelant had main- 
tained a light upon the Tornado, in obedience, as he explained, to the requirements 
of an act of Congress. Act March 3, 1899, 30 Stat. 1152 (Comp. St. § 9920). By 
his letter of .December 20, 1921, libelant notified respondent that he proposed to 
abandon the wreck and to cease putting a light upon it on December 28, 1921. 

“On December 21, 1921, the respondent, having previously made demand therefor 
from the brokers who had placed the insurance with it, accepted libelant’s check for 
a part of the premium due. On January 7, 1922, by letter to the libelant, it first 
broke its silence in relation to the wreck. In that letter it held the proofs of loss 
submitted by libelant to be insufficient to show that the Tornado had sunk as a result 
of any of the perils mentioned in the policy, and declared its belief that it could be 
raised. Within a short time after the receipt of this letter, the libel was filed in 
the present action. 

“In the instant case the court is required to determine (1) whether the Tornado 
was seaworthy at the beginning of the voyage contemplated in the contract of insur- 
ance; (2) whether its sinking was caused by a peril of the sea or other peril covered 
by the policy; and, if the issues just mentioned are found in favor of the libelant, 
(3) the extent of the loss. Other issues raised by respondent’s answer. have been 
abandoned. Among them may be mentioned the contention that the voyage was not 
begun within the period specified by the policy, and that the vessel was not towed in 
accordance with the requirements of the contract. Also, it is admitted that respond- 
ent’s contention that Booker & Kinnaird, insurance brokers, were not agents of the 
respondent, is immaterial, in view of the admission of the execution of the policy 
of insurance. 

[1] “As stated, our first inquiry relates to the seaworthiness of the Tornado at 
the beginning of the voyage. It is beyond question that an implied warranty and 
condition of seaworthiness on the part of the libelant is to be read into the contract 
of insurance. If the vessel was not seaworthy when it left Paducah, the libelant 
should not recover herein. To establish its claim in this respect, the respondent called 
a number of witnesses, who claimed to be, and some of whom undoubtedly were, 
employees on or about the Tornado, either before it left Paducah or on the voyage 
from that point to New Orleans. These witnesses testified that the vessel was in 
very poor shape. It was alleged, inter alia, that the seams in its hull were so open 
that daylight could be seen through them by persons standing in its hold, and that 
it had to be pumped very frequently in order to keep it afloat. The necessity for 
constant pumping was particularly urgent on the journey from Paducah to New 
Orleans, according to several of respondent’s witnesses. Several of these witnesses, 
however, exhibited considerable animosity toward the libelant (and these were 
active in procuring the other witnesses), and none of them impressed one who saw 
and heard them as being possessors of either great mental powers or of high moral 
standards. 

“As opposed to them libelant called a considerably larger number of witnesses, 
some of whom were superior in appearance, at least, to those of the respondent. 
Some of these were employees of the libelant; others were engaged in various river 
activities and businesses. These testified that they had examined the hull and other 
parts of the Tornado at the time, or shortly before, it left Paducah, and that the 
vessel had been repaired extensively a few months before its departure and was 
entirely seaworthy. Chief among libelant’s witnesses were Capts. G. H. and A. E. 
Wilson (not related), whose approval of the boat and the equipment of it for the 
voyage were required by the insurance contract. Each of them testified that he had 
carefully examined the Tornado, both at Paducah, before its departure, and at New 
Orleans, on August 31, 1921, and had found it fully equipped and entirely seaworthy. 
In view of all the testimony offered, we are of opinion that the respondent has 
failed to establish its claim that the Tornado was unseaworthy when it began its 
voyage. The great weight of the evidence is to the contrary. 

[2] “Although we so find, it is perhaps unnecessary to do so, under all the cir- 
cumstances. The respondent, by accepting the payment of a part of the insurance 
premium as late as December 21, 1921, is estopped from setting up the defense, as 
we think. If it had been the victim of fraud in respect to the condition of the boat, 
and the policy was void by reason of it, it was its duty to repudiae the contract 
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promptly and to do nothing which tended to a recognition of it. Respondent had 
no right to deny any liability under the contract while accepting the benefits of it. 

[3] “In addition to the claim that the Tornado was unseaworthy when the 
voyage begun, respondent has set out as a defense the proposition that the vessel 
was not lost as a result of any of the perils mentioned in the contract of insurance. 
An examination of the record will disclose that a decision difficult of attainment is 
required in connection with this defense. It is beyond dispute that the burden is 
upon the libelant, in a suit upon a marine insurance policy, to establish the fact that 
his vessel was lost or injured as a result of one of the perils contemplated by his con- 
tract. The policy issued by the respondent, in so far as it directly relates to the 
subject under discussion, reads as follows: 

“*Touching the adventures and perils which the said assurers are contented to 
bear and take upon us, they are of the seas, * * * and of all other perils, losses, 
and misfortunes that have or shall come to the hurt, detriment, or damages of said 
ship, etc., or any part thereof.’ 

“*This insurance also specially to cover (subject to the free of average war- 
ranty) less of or damage to hull or machinery * * * through any latent defect in 
the machinery or hull,eprovided such loss or damage has not resulted from want of 
due diligence by the owners of the ship,’ etc. 

“What are the ‘perils of the seas’ contemplated in the policy? In their excel- 
lent and exhaustive brief, counsel for the respondent have undertaken to answer the 
query by the citation of a number of cases wherein the term is defined. Nearly all, 
if not all, of those cases had as subject mattes policies of insurance upon sea-going 
vessels, and while we adopt the underlying principles which led to the definitions, we 
cannot accept the literal definitions because of the variation between the underlying 
facts of the instant case and those of the cases cited. In arriving at the meaning 
of the terms in the present policy, we must keep in mind the kind of boat insured, 
the voyage contemplated, and the nature of the risk assumed. The Tornado was an 
upper river steamboat, which, under the terms of the policy, was to be towed over 
the Mississippi below New Orleans and a part of the Gulf of Mexico, waters which 
it was not designed to regularly traverse. By the original terms of the policy the boat 
was to be taken to Tampico upon a sea-going barge, but a rider was added to the 
contract, at the instance of the respondent, by which this provision was changed, 
and the vessel was towed upon its own bottom. By the change the insurer assumed 
a greater risk, and the insured paid a higher premium. Under the circumstances it 
cannot be claimed that the libelant impliedly warranted the boat as seaworthy to the 
extent of being able to withstand all winds and waves in the lower river and the Gulf 
of Mexico, except such as were extraordinary. On the other hand, the contract, in 
our opinion, was not one of guaranty on the part of the respondent that the boat 
would safely make the voyage, as claimed by libelant. The implied warranty of the 
libelant was that the boat was seaworthy to the extent of being able to withstand 
all the ordinary perils of navigation upon the upper river, and the ‘perils of the seas’ 
against which it was insured were such perils as would be extraordinary to a boat of 
its type. 

{4, 5] “Our immediate duty is to determine whether the record shows that the 
Tornado’s misfortune was occasioned by any such extraordinary peril. In this con- 
nection it is to be noted that, even though a vessel is shown to be seaworthy imme- 
diately prior to sinking, no presumption exists that the water entered its hold as a 
result of a ‘sea peril.” The Folmina, 212 U. S. 354,, 29 Sup. Ct. 363, 53 L. Ed. 546, 
15 Ann. Cas. 748. But, on the other hand, the policy will cover, not only those losses 
that result from injuries caused by extraordinary action of the perils insured against 
which become immediately known, but such also as result from latent injuries. Ste- 
phenson v. Pascataqua F. & M. Ins. Co., 54 Me. 55. 

[6] “The Tornado, according to the weight of the testimony, left New Orleans 
without any water in its hold. It arrived at Pilot Town without having taken any 
considerable amount, but several hours after arrival was noticed to be listing, and 
examination disclosed that it was leaking badly, and later sank, despite all proper 
exertions of the crew in charge. On the trip fromm New Orleans to Pilot Town, up- 
river winds and swells were encountered. The wind was not so strong as to suggest 
the existence of a tempest, but the swells created were such as to give the boat ‘a 
good shaking up.’ The watchmen on board have testified that at one stage of the 
journey from New Orleans to Pilot Town, for a period of about half an hour, the 
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Tornado underwent considerable strain. ‘She seem to hit something,’ ‘she kept buck- 
ing’ (jumping up and down), were expressions used to describe the action of the 
boat. One watchman, Reid, has testified that while this ‘bucking’ was going on he 
took his flash light and went over the boat to determine the cause, and while doing 
so saw a log come out on the port side under the vessel’s guard. It will be remem- 
bered that the boat was joined to the barge Ashland on that side, and the space 
between the hulls was a foot—perhaps a few inches more. 

“Counsel for the respondent has forcibly attacked this testimony of the watchmen 
as incredible, and has pointed out that neither of them mentioned a log in affidavits 
made by them shortly after the misfortune of the Tornado, nor did either of them 
report it to the captain in charge of the tow upon arrival at Pilot Town. In an 
affidavit made September 14, 1921, Libelant’s Exhibit 63, Brandhorst said: ‘The wind 
and swells were so heavy coming down that I believe we struck something.’ In an 
affidavit made on October 25, 1921, Reid said: ‘We may have hit something coming 
down, as the winds and swells were heavy. This is the best explanation that I am 
able to give.’ 

“The absence of specific mention of the log incident in the early affidavit is un- 
doubtedly a matter for notice, and were there no supporting evidence, we should 
perhaps be justified in ignoring this part of the testimony of the watchmen by rea- 
son of it. There is such supporting evidence, however, and that evidence in itself 
very strongly tends to show that the Tornado met her fate from a peril of the river 
rather than from inherent unseaworthiness. In his deposition J. G. Sanford, the 
diver, called by the respondents, who examined the wreck on September 13, 1921, said: 
‘Well, I found her in good condition; the only thing—I examined her from stem to 
stern, and the only thing I found was two or three pieces of sheeting, from the stern 
to right about her midships, as far as I could judge, two or three feet, that was 
pulled four or five feet away by a log or something striking her; but the inside of 
the boat didn’t seem to be damaged at all.’ 

“The captain of the tug Richmond, who examined the hold of the Tornado shortly 
before it sunk, stated that he noticed that the vessel had opened a seam on its port 
side, and had several leaks in the stern; but he saw no split in her planking, which, 
of course, is not an essential element of a sinking on account of a ‘peril of the seas.’ 

“As we view the evidence, it establishes as a fact that the Tornado sank as a 
result of a ‘peril of the seas’; that between New Orleans and Pilot Town it met 
swells which were extraordinary to it, and the effect of these swells, increased by a log 
caught between it and the barge, loosened its caulking, which gradually dropped out, 
admitting the water through the seams so created in the hull. 

[7] “The next matter for consideration is the extent of the damage to the boat 
and the consequent amount of compensation the libelant is entitled to recoved. Libel- 
ant has claimed that the evidence shows the boat to be not merely a constructive, 
but an actual, total loss. This claim is without any real merit. An actual total loss 
does not exist, where a hope exists for the recovery of the vessel in specie at any 
cost. That such a hope of its recovery existed for several months after the Tornado 
sank is beyond dispute, even though we accept the theory of the libelant that it was 
broken in two. The break claimed was not a total separation of one part of the boat 
from the other. Even boats broken in two have been raised from the Mississippi, 
as appears from the evidence. In the instant case, the boat sank in some 33 feet of 
water, and undoubtedly could have been raised and repaired. The cost of such action 
is quite another question, 


[8] “Libelant also claims the right to recover the full amount named in the policy 
on the ground that his vessel was a constructive total loss. By this claim a number 
of questions have been raised: First, what amount of damage to his vessel is neces- 
sary before the libelant is entitled to claim a constructive total loss? In regard to this 
matter the policy contains the following provisions: ‘No recovery for a constructive 
total loss shall be had hereunder, unless the expense of re-recovering and repairing the 
vessel shall exceed the insured value.’ 


“Under above provision, if the Tornado could have been raised and repaired at a 
cost of less than $85,000, libelant had no right to claim a constructive total loss. 
While claiming such repair would cost more than $85,000, libelant contends that above 
provision is at variance with the substantial purposes of the policy as a contract of 
indemnity, and in conflict with the American and English rules as to constructive total 
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loss, and is therefore void. He further contends that the American rule as to a con- 
structive total loss (50 per cent. of the value of the vessel) be applied. 

“We are unable to agree with the foregoing proposition. There is no reason, as 
we see it, why an insurance policy should not contain limitations upon the right to 
abandon and claim a constructive total loss. 


[9] “Another matter for preliminary discussion is the sufficiency of libelant’s 
abandonment. It is a primary rule that, before the insured can recover for a con- 
structive total loss, he must abandon all his interest in the vessel to the insurer. This 
the libelant herein did, in a more or less informal way, on December 21, 1921. Libel- 
ant claims a sufficient abandonment, however, by his claim for a total loss filed with 
respondent on October 31, 1921. In this claim no mention of abandonment was made. 
From the view that we have relative to libelant’s claim of the right to abandon, 
which we shall later discuss, we are not called upon to decide whether a claim of a 
total loss is an abandonment or its equivalent. Nor are we required to pass upon 
respondent’s contention that libelant’s abandonment, whether considered to be on 
October 31 or December 21, 1921, is invalid as not having been made with sufficient 
promptness after the wreck, although it might under other circumstances be a matter 
for serious thought. 


[10] “The testimony introduced in the instant case has convinced us that the libel- 
ant had no right, under his contract, to abandon the vessel to the respondent and 
recover for a constructive total loss. The general principle by which a right to 
abandon a vessel to the insurer (under the American rule of 50 per cent.) is set forth 
by Mr. Justice Story in his opinion in Bradlie v. Maryland Insurance Co., 12 Pet. 
(37 U. S.) 378, 398 (9 Ed. 1123), as follows: ‘Under such circumstances, if, in all 
human probability, the expenditures which must be incurred to deliver her from her 
peril are at the time, so far as any reasonable calculations can be made, in the highest 
degrée of probability, beyond half value, and if her distress and peril be such as would 
induce a considerate owner, uninsured, and upon the spot, to withhold any attempt to 
get the vessel off, because of such apparently great expenditures, the abandonment 
would doubtless be good.’ 


[11] “It is the duty of the insured, as we conceive it, to make a prompt and ade- 
quate investigation, both to determine the cause of his vessel’s misfortune and the pos- 
sibility and cost of raising and repairing it. If such investigation satsfied him that 
it sank by reason of one of the perils insured against, and that it would cost more 
than its value to raise and repair it, he had the right, provided he acted promptly, to 
abandon his interest in the vessel to the insurer. It goes without saying that the 
insured is not required to raise and repair the vessel, to determine whether or not 
the cost would amount to more than the amount that would constitute it a constructive 
total loss; and, on the other hand, he is not entitled, without investigation and without 
due foundation of fact or extreme probability of fact, to place the entire burden upon 
the insurer by an abandonment. He must determine for himself whether he has the 
right to abandon. If he is able to show that the cost of restoring the vessel, ‘so far 
as any reasonable calculations can be made,’ would exceed the amount which would 
constitute it a constructive total loss, he is safe in abandoning it; but it must be 
remembered the existence of the fact that it would so exceed the amount, constituting 
a constructive total loss, is the criterion.of his right to abandon. 


“In the present case the libelant seems to have misapprehended his own burdens 
in the premises, as well as those of the respondent. After the Tornado sank, the 
libelant promptly notified the respondent of the fact, and the latter sent its surveyor 
to the scene of the wreck on September 13, 1921, with a diver. In passing, we notice 
the contention of libelant that such action constituted an assumption of possession 
on the part of respondent, and that thereafter he (libelant) was powerless to pro- 
ceed until respondent had announced its position as to the wreck. Having in mind 
the provisions of the contract, and the fact that abandonment had not been tendered 
at the time, we are of opinion that there is no merit in the claim. Afer the examni- 
nation of the wreck by the surveyor and the diver, the libelant sought to learn from 
the respondent or its agents, almost to the point of importunity, the attitude of the 
insurer in respect to the insurance and the wreck. He asked respondent more than 
once what: it intended to do, and what it wanted him to do. To his communications 
the respondent made absolutely no reply. Its silence in the matter has had no tend- 
ency to attract sympathy towards it. It may have been discourteous, and even unwise 
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and impolitic, in the premises; but we are unable to say that it did not have the 
right to remain silent, because it was, in fact, libelant’s ‘turn to move.’ 

“Had libelant, immediately after the sinking, tendered abandonment of the vessel 
and filed proof of a claim for a total loss, respondent’s failure to answer might pos- 
sibly have been construed as an acceptance of abandonment; but the libelant filed no 
formal claim for two months, and made no specific abandonment of the vessel for 
almost four months, and under such circumstances, while respondent’s silence may not 
have been golden, it caused the loss of none of its rights. Before abandonment, the 
respondent, while empowered to take certain steps for the salvaging of the vessel, 
was required by its contract to do nothing. After abandonment—assuming it to be 
valid—it had several courses open. It could have accepted the abandonment and paid 
the full amount of the insurance, or it could have repaired the vessel and have turned 
it over to the insured, or it had the right to allow the boat to remain on the bottom 
of the river and contest the right of the libelant to abandon it as a constructive total 
loss. The last-named course has been adopted. 

[12] “The right of the libelant to recover for a constructive total loss—waiving the 
question of delay in abandonment—depended entirely upon the establishment of his 
theory that the vessel had broken in two when it sank. The captain of the tug Rich- 
mond and the two watchmen, Reid and Brandhorst, who saw the Tornado sink, 
were called for this purpose. Mayo, the captain, and Brandhorst, testified in sub- 
stance that the boat, which had listed at the stern, straightened up as its hold filled, 
until it was flat on its bottom, and then sank with a loud crash. Reid’s testimony was 
to the effect that the boat raised at the stern a little and ‘buckled up in he middle’; 
then the stern and bow went down a little bit, ‘she settled a little and went right on 
down with a loud crash.’ Each of these witnesses expressed the opinion that the 
vessel_had broken in two. In addition to the three persons mentioned, who were eye- 
witnesses of the sinking, the libelant was allowed to put a hypothetical question, in 
which was included Reid's description of the sinking, to several rivermen of many 
years’ experience, who testified that the facts stated would indicate that the boat had 
broken in two. Each of these same witnesses and another riverman of great expe- 
rience, called by the libelant, on cross-examination, stated in effect that it was his cus- 
tom, where a boat was under water, to have it examined by a diver before advising 
or determining whether or not to raise it. 

“The respondent had the sunken boat examined twice by divers, first by J. G. 
Sanford on September 13, 1921, and again by Fritz John, on August 26, 1922, almost 
a year after the sinking. Sanford, at the time of trial, had 21 years’ experience, and 
John had 18 years’. Each of them testified to a careful examination of the hull, bulk- 
heading, and decks of the boat, and stated that it was not broken in two. Sanford 
testified to examining only about 10 or 12 feet of the hold, in which he found no break. 
John testified to a complete examination of the hold, but his description of it was so 
inaccurate that his testimony in regard to it has been dismissed from consideration. 

“The failure of the libelant to have the boat examined by a diver, in view of the 
ordinary practice, is a matter for remark. An explanation of it may be found in an 
incident which occurred when the boat was examined by Sanford, the diver. On that 
day, according to Mr. Sanford, who was about to go in the water, the libelant said 
to him: ‘If you find her broke in two there is $1,000 in it for you.’ The libelant’s 
version of the remark was: ‘I will give you $1,000, Sanford, if you find a break in 
this boat.’ According to libelant’s own testimony, the diver, after this offer, although 
he had been about to quit work, again entered the water and made another examina- 
tion, and again reported to libelant that he had been unable to find any break. In 
view of this information, it would seem that libelant’s failure to have the vessel exam- 
ined by a diver was by reason of a fear of what the latter might find in case he 
were sent. In any event, it is plain, from the neglect to have such an examination 
made, that the libelant did not act as a considerate owner, uninsured, would have acted 
before he would have allowed the vessel to lie at the bottom of the river. 

“The testimony establishes the fact that the Tornado was not broken in two when 
it sank, and therefore that the libelant was not entitled to abandon it and recover the 
full amount of the insurance on the ground that it was a constructive total loss. The 
boat could have been restored for less than $85,000. 

“Under the facts herein, as hereinbefore found, the libelant is entitled to recover 
damages for a partial loss. The only testimony given in his behalf in regard to the 
cost of raising and rehabilitating the boat at New Orleans, which would be the 
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measure of damages, is that of the libelant himself. His testimony, however, is 

almost entirely based on the theory that the boat was broken in two, and is so lack- 

ing in specification that it can be of little assistance to us. If we are to make any 

award, we must rely largely upon the testimony of the witnesses of the respondent. 

After a consideration of all the testimony introduced, we are of opinion that the 

libelant, John F. Klein, is entitled to a decree for $50,922.50, with interest from 
, and costs. 

“Tn the computation of damages, we have not made any allowance for damage by 
reason of the loss of the voyage. Such damages cannot be allowed under the contract 
of insurance herein.” 

Lowrie C. Barton, of Pittsburgh, Pa., for appellant. 

Reed, Smith, Shaw & McClay, of Pittsburgh, Pa., and Bingham, Englar & Jones, 
of New York City (George S. Brengle, of New York City, and John J. Heard, of 
Pittsburgh, Pa., of counsel), for appellee. 

Before Woolley and Davis, Circuit Judges, and Thompson, District Judge. 

Per CurtaM. This is an appeal from a decree of the District Court, entered in 
a suit in admiralty on a marine insurance policy. The steamboat Tornato was to take 
a voyage from Paducah, Ky., to Tampico, Mexico, and was insured by the respondent 
for the voyage, the amount of the policy being $85,000. The policy provided that 
the Tornado should be towed or go under her own steam to New Orleans, and from 
there she was to be taken on deck of.a sea-going barge to Tampico. She was towed 
to New Orleans. The policy was then twice modified by riders, which provided that 
the vessel should be towed on her own bottom from New Orleans to Tampico, instead 
of being taken on the deck of a sea-going barge, and that the vessel and all arrange- 
ments be approved by Capt. C. A. Wilson. 

Arrangements were made for the tug Richmond to tow the Tornado from New 
Orleans to Tampico. About 10 miles down the Mississippi from New Orleans they 
met strong winds and swells. They continued to Pilot Town, at the mouth of the 
river, where they took on a Gulf pilot, who told the captain of the Richmond that 
the water was rough and the sea heavy in the Gulf of Mexico, and ordered the tow 
to anchor. The Tornado seemed to be in good condition at that time, 10 o’clock in 
the forenoon. At about 5 o’clock in the afternoon the Tornado was listing, and an 
examination disclosed that she had about 14 inches of water in her hold. Her pumps 
were started, and everything was done to save her that could properly and reasonably 
be done; but she sank at about 8.40 o’clock that evening. 

The owner and the insurance company could not agree on a settlement, and the 
owner, claiming the boat was a total loss, brought this suit for the full amount, 
$85,000, of the insurance. The case was tried to the court without a jury, and 
it entered a decree for the libelant for $50,922.60, with interest. The libelant has 
brought the case here by appeal, and contends that the loss of the boat was total, 
and he should have been awarded the full amount of the insurance. The respondent, 
on the other hand, while not appealing, contends, since this is a trial de novo, that 
the sinking of the boat was not due to a peril of the sea covered by the insurance 
policy, and that the decree should be reversed, but, if the court should think other- 
wise, the damages awarded were excessive, and should be reduced. 

The respondent has not satisfied us that the learned District Judge did not reach 
the right conclusion that the boat sank by reason of a veril of the sea, against which 
she was insured, nor has it satisfied us that the damages awarded were excessive. On 
the other hand, the libelant has not borne the burden of showing that the loss was 
total, and that the damages awarded were inadequate. We are in accord with the 


conclusions of the learned District Judge, and adopt his opinion as expressing our 
views, and so the decree is affirmed. 


In re STODDARD, Superintendent of Insurance. 
In re NORSKE LLOYD INS. CO., Limited. 
(Supreme Court, New York County. Nov., 1924.) 
207 New York Supplement 50. 

2. INSURANCE—RESIDENCE IN UNITED STATES SOLE TEST OF 
RIGHT TO SHARE IN FUND DEPOSITED WITH STATE INSURANCE 
SUPERINTENDENT BY INSOLVENT COMPANY. 

Sole test of right to share in distribution of fund deposited by insolvent foreign 
insurance company with state superintendent of insurance, under Insurance Law, 
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§ 27, to secure policyholders in United States, is residence in United States, regard- 
less of where policies were written, in view of section 63 and of history of legislation. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

In the matter of the application of the People of the State of New York, by 
Francis R. Stoddard, Jr., as Superintendent of Insurance, for an order to take pos- 
session of the property and assets of the Norske Lloyd Insurance Company, Limited. 
On motion for an order approving and confirming the report of the State Super- 
intendent of Insurance as liquidator. Decree in accordance with opinion. 

Dononve, J. This motion is for an order approving and confirming the report 
of the superintendent of insurance of the State of New York, as liquidator of Norske 
Lloyd Insurance Company, Limited, a Norwegian corporation, and fixing and deter- 
mining the claims as rendered for allowance or disallowance, authorizing said liqui- 
dator to pay in full all allowed claims, and terminating the liability to the extent 
of such payments made. The liquidator has divided the claims presented to him 
for payment into the following three classes: (1) Those who are residents of the 
United States, who dealt with the United States branch of the Norske Lloyd, and 
whose claims are based upon policies issued by such branch. (2) Those who are 
residents of the United States, but who dealt with the home office or foreign branches 
of the Norske Lloyd, and whose policies or certificates of insurance were issued out- 
side of the United States. (3) Those who are nationals of countries other than 
the United States, and whose policies or certificates of insurance cover risks outside 
of the United States, and were issued outside of the United States. 

The liquidator has allowed the claims in class 1 and disallowed the claims in 
classes 2 and 3. No serious question is raised as to his action concerning the claims 
in classes 1 and 3, the only question involved on this motion being the disposition 
made of those claims coming in class 2. The fund in the hands of the liquidator 
is sufficient to pay both classes 1 and 2. Therefore the question of priority or pref- 
erence existing between these two classes of claimants, if any there be, is not involved 
nor necessary to be decided on this motion. In making this classification of the 
claims presented to him for payment, the liquidator has applied as his basic test, 
“Was the contract made in or outside of the United States?” and in the use of 
this test he is vigorously supported by counsel for the Norwegian and British 
liquidators. If this classification be approved by the court, the practical effect will 
be that, after the payment of claims coming under class 1, the fund in the hands 
of the liquidator would be transmitted to foreign liquidators for their distribution. 

The Norske Lloyd Insurance Company, Limited, was organized in 1905, under 
the laws of the Kingdom of Norway, and in January, 1916, it was authorized to 
do a fire and marine insurance business in New York. Pursuant to section 27 of 
the Insurance Law (as added by Laws 1919, c. 382, §2), before receiving the statu- 
tory authorization, it deposited $400,000 of securities with the insurance department, 
which securities were registered, “Superintendent of Insurance of the State of New 
York, in trust for Norske Lloyd Insurance Company, Limited, of Christiania, Nor- 
way, for the protection of its policyholders in the United States,” and also executed 
a deed of trust to the Guaranty Trust Company of New York, dated July 23, 1915, 
containing the following clause: 

“Second. The trustees and its successors shall hold the above mentioned property 
and its proceeds as a fund in trust, out of the proceeds and avails thereof in its 
hands to pay, or cause to be paid, all lawful and valid claims or demands of policy- 
holders or creditors in the United States of the company, or such pro rata share 
of such claims and demands as may be possibly paid therewith.” 

Section 45 of the Insurance Law (as amended by Laws 1920, c. 426, and Laws 
1923, c. 443, §4) then provided that the company should render annual reports to 
the superintendent of insurance as to the business done and assets held by or for 
it in the United States, for the protection of all policyholders residing within the 
United States. Upon receiving the statutory authorization the Norske Lloyd Insur- 
ance Company, Limited, opened in New York a branch office and commenced the 
transaction of its business, both in New York and other parts of the United States, 
making a deposit of $100,000 with the treasurer of Ohio as a prerequisite for authori- 
zation to do the same kinds of business in Ohio, and continued the transaction of 
its business in this state and country until December, 1920, when it ceased writing 
through the American branch marine business. On December 31, 1921, there. were 
no marine policies of insurance in force, except a few builders’ risks, which were 
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not renewed. Its business after December 31, 1921, consisted solely of reinsuring 
fire risks assumed by direct writing insurance companies. All these fire risks were 
terminated between August 1, 1921, and December 31, 1921, by cariceling these re- 
insurance treaties. After December 31, 1921, no fire risks written by the United 
States branch were in force in this state or country. The company becoming insol- 
vent, it commenced voluntary liquidation in Norway, and its affairs were placed in 
control of an official board of liquidators. 

On February 28, 1922, the High Court of Justice in London, England, where 
the company had a branch office writing insurance, appointed a liquidator of the 
company’s affairs in England, and the British liquidator thereupon became a mem- 
ber of the Norwegian official board of liquidators. On November 17, 1922, the 
bankruptcy court in Norway adjudicated the Norske Lloyd Insurance Company, 
Limited, a bankrupt, and appointed an official receiver to take possession of the 
company’s assets and property for distribution among its creditors. On May 3, 
1922, upon the application of the New York superintendent of insurance, this court 
made an order directing the superintendent of insurance forthwith to take possession 
of the property and conserve the assets in the United States of America of the 
Norske Lloyd Insurance Company, Limited, of Christiania, Norway, and its United 
States branches, and retain such possession and conserve such assets until further 
order of this court, and that the superintendent of insurance and his successors in 
office ascertain, fix, and determine the lawful and valid claims, debts, and demands 
of the policyholders and creditors in the United States of America of said Norske 
Lloyd Insurance Company, Limited, and of the United States branches thereof, and 
make report thereon to the court with all convenient speed, and pay out of the 
assets all reasonable and necessary expenses incurred in taking and retaining such 
assets and in ascertaining, fixing, and determining such claims, debts, and demands. 

On May 3, 1922, pursuant to that order and section 63 of the Insurance Law, 
the New York superintendent of insurance took possession of the company’s assets 
in the United States, amounting to $1,889,027.23, which on June 16, 1924, had 
increased to $2,235,733.29, exclusive of the $100,000 deposited with the treasurer of 
Ohio, who still retains possession thereof. These assets consisted of $203,743.74 
deposited for the marine business, $203,328.49 for the fire insurance business, the 
remainder the trust fund with the Guaranty Trust Company of New York, and 
general assets in possession of the marine and fire branches. Claims of $2,586,464.77 
have been presented to the state superintendent of insurance. 

Chapter 308 of the Laws of 1849 appears to be. the first statute re uiring a 
foreign insurance corporation as a condition precedent to transacting business in this 
state to obtain a certificate of authority from the comptroller and issue of such 
certificate limited upon satisfactory evidence of authorized corporation investment 
“in the stocks of this state, or the United States, an amount equal to the amount of 
capital or security required by this act, and such stocks are held in trust by citizens 
of this state for the benefit and security of such as may effect insurance with him 
or them.” Chapter 466 of the Laws of 1853 elaborated the details of the procedure 
necessary for a foreign insurance company to follow in order to obtain the cer- 
tificate of authorization, and continued trust “for the benefit and security of such 
as may effect insurance with him or them.” Chapter 366 of the Laws of 1859 
transferred the supervision of insurance to the insurance department by that statute 
created, headed by the superintendent of insurance. Chapter 367 of the Laws of 
1862 revised the insurance laws, continuing the capital conditions for the issue of 
the authorization certificate, and adding a further condition: 

“And any company incorporated by or organized under any foreign govern- 
ment shall, in addition to the foregoing, deposit with the superintendent of the 
insurance department for the benefit and security of policyholders residing in the 
United States, a sum not less than two hundred thousand dollars in stocks of the 
United States or of the State of New York.” 

This is the first limitation of this trust to “policyholders residing in the United 
States.” Chapter 888 of the Laws of 1871 defined the capital of the foreign cor- 
porations authorized to do business in this state as “the aggregate value of such 
sums or securities as such company shall have on deposit in the insurance and other 
departments of this state and of the other states of the United States, for the benefit 
of policyholders in any of such states or in the United States,” and certain specified 
investments, provided such investments are held in trust “for the general benefit and 
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security of all its policyholders and creditors in the United States.” The subse- 
quent amendatory statutes have continued the provisions of the trust “for the gen- 
eral benefit and security of all its policyholders in the United States.” Section 27 
of the Insurance Law, in force in 1917, continued the definition of the foreign insur- 
ance companies’ capital and was repealed and re-enacted in chapter 382 of the Laws 
of 1919. Certainly the New York superintendent of insurance had no record of 
policies issued by the foreign insurance companies in other states of the United States, 
save through the annual January report “of the items making up such capital, and 
the deductions to be made therefrom,” required in section 27 of the Insurance Law. 

In Lancashire Ins. Co? v. Maxwell, 131 N. Y. 286, 291, 30 N. E. 192, the 
court, discussing chapter 888 of the Laws of 1871, explained the necessity of defining 
the “American capital” of a foreign insurance company was because the maximum 
risk such company could take was 10 per cent. of its capital. Under this definition 
a part of the American capital of the foreign insurance company consisted of funds 
deposited with the insurance departments of the various states of the Union. All 
these deposits were held in trust for the benefit of American policyholders and 
creditors. In 1912 the Attorney General of this state (Attorney General’s Report 
1912, vol. 2, p. 165), in an opinion held that the deposit required of a foreign insur- 
ance company for “the benefit and security of its policyholders in the United States” 
included policyholders in Porto Rico. The Legislature knew of the Lancashire Ins. 
Co. v. Maxwell Case, supra, and the Attorney General’s opinion, supra, and if the 
legislative intent had been to limit the deposits in New York for the benefit of 
residents of the United States to those who had secured their policies through a 
New York agency it would have expressed that intent by appropriate language. 
Subdivision 5 of section 63 of the Insurance Law (see McKinney’s Consol. Laws 
and Supp.) defines the superintendent’s rights and duties as liquidator : 

“Tf, on such application, the court shall direct the superintendent to take pos- 
session of the property and conserve the assets of such corporation, the rights and 
duties of the said superintendent with reference to such corporation and its said 
assets shall be those heretofore exercised by and imposed upon ancillary receivers 
of foreign corporations in this state.” 

His duties as such liquidator are succinctly defined in Matter of People (City 
Equitable Fire Ins. Co.), 238 N. Y. 147, 153, 144 N. E. 484, 485: 

“The purpose of this section is to secure local policyholders and creditors by 
giving to them a first claim upon the assets that may come into the hands of the 
superintendent. * * * The funds deposited with the superintendent are primarily for 
the benefit of its policyholders in the United States. Having realized on these funds, 
having taken possession of all the assets of the corporation within his reach, having 
satisfied the claims of such policyholders and of local creditors, what is he to do 
with the surplus? We think the statute implies the necessary answer. He is an 
ancillary receiver of a foreign corporation.” Page 156 (144°N. E. 486). 

{1] The General Corporation Law (sections 104, 182) provides for the appoint- 
ment of a temporary receiver of a corporation. In the case of a foreign corpora- 
tion already in the hands of a domiciliary receiver, the New York receiver is 
ancillary and is appointed to preserve the property pendente lite for the protection 
of the interests of New York creditors to secure an equitable distribution of the 
funds in this state among the lawful claimants thereto. Mitchell v. Banco de Londres 
y Mexico, 192 App. Div. 720, 726, 727, 183 N. Y. S. 446, and cases therein cited. 
It is proper that the court of ancillary jurisdiction should provide for the reten- 
tion of a fund required by the laws of the state as a condition precedent to an 
insurance company transacting business in the state until all domestic creditors and 
policyholders should be paid in full, the fund being primarily devoted to that purpose. 
4 Pom. Eq. Juris. (4th Ed.), § 1682 ($261), p. 3908. In Matter of Casualty Co. 
of America (Mackey Claim), 206 App. Div. 314, 200 N. Y.-S. 639, the court held 
that the deposit made by the insurance company in Texas constituted a trust fund 
for the benefit of Texas creditors, and the courts of that state properly decided 
that that fund should be used in the payment of Texas creditors and should not 
be turned over to the liquidator of the company in this state. In People v. Granite 
State Provident Assn., 161 N. Y. 492, 55 N. E. 1053, the court divided the money 
collected by the New York receiver into two funds: (a) $69,000, proceeds of the 
foreclosure‘of mortgages and other obligations due the defendant, a New Hampshire 
building and loan association, and sale of defendant’s New York real estate; 
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(b) $100,000, special deposit under the Banking Law in order to transact business 
in New York. The $69,000 was directed to be paid to the New Hampshire receiver 
upon his giving a bond to distribute that fund under the direction of the New 
Hampshire courts and to pay to each New York creditor and shareholder the same 
dividend on his claim that may be awarded other creditors and shareholders through- 
out the country,’ without any deduction on account of any sum the creditor and 
shareholder of this state might receive from the special fund” of $100,000. The 
$100,000 was held to be a trust fund for the exclusive benefit of New York creditors 
and shareholders to be distributed among them. The sole test for sharing in this 
$100,000 fund was residence in New York. The question of the place where the 
defendant’s obligation arose is not discussed in the opinion. 

[2] The case may not be decisive of the question now presented; it does estab- 
lish the state policy giving to New York creditors the full protection and benefit 
of the trust created by depositing the $100,000 with the superintendent of banks. 
The fact that the courts have denominated the funds of a foreign insurance com- 
pany, held by the superintendent of insurance of New York and the insurance depart- 
ments of other states and by trustees in this country for the benefit of policyholders 
and creditors in the United States, as the foreign insurance company’s “American 
capital,” together with the plain language of the statute that such trust funds are 
for the proection of all its policyholders and creditors within the United States, 
shows conclusively that the sole test of the right to share in the distribution of the 
trust fund is residence in the United States. This construction is intimated in the 
opinion in Matter of People (City Equitable Fire Ins. Co.), supra, and by the 
uniform policy adopted by this state since the enactment of the original insurance 
act of 1853, as amended by chapter 367 of the Laws of 1862, now section 27 of 
the Insurance Law. 

Without further citation of authorities, which would be merely cumulative, it 
seems that the clear purpose and intent of these statutes, under which the liquidator 
must administer the fund in his hands, was to provide protection for and safeguard 
the interests of all policyholders and creditors within the United States in the fund 
in his hands. Even if there were no statutory or judicial authority therefor, I 
think this construction would be sustained on the broad general theory of govern- 
mental policy that the state, having assumed jurisdiction of the fund, was not only 
in duty bound, but woula assume, as matter of right, to protect the interests of 
its residents and citizens in such fund. The objections to the superintendent’s 
report, wherein he disallows those claims by residents in the United States upon 
policies issued to such claimants by agencies outside of the United States, are 
sustained. Such claims should be allowed, and classifications denominated (1) and 
(2) in the report combined into one claim as claims allowed. The order to be 
entered should provide for filing objections to any specified claim, and for the 
appointment of a referee to hear all objections to any specific claim already filed 
or to be filed pursuant to the order to be entered, and confirming the report in all 
other respects. Such order to be settled on two day’s notice to all attorneys appear- 
ing in the proceeding. 
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ACCIDENT 
PACIFIC MUT. LIFE INS, CO. v. SMITH. (No. 43.) 
(Supreme Court of Arkansas. Dec. 8, 1924.) 
266 Southwestern Reporter 279. 

1. INSURANCE—NOTICE OF ACCIDENTAL DEATH HELD GIVEN 
WITHIN REASONABLE TIME. 

Where immediately after burial of insured, his wife, who was in run-down con- 
dition, went to her mother’s and did not give insurer notice of insured’s death until 
her return seven days thereafter, held, that notice was given within reasonable 
time, notwithstanding policy required immediate notice, in view of another provision 
that notice was sufficient if given as soon as reasonably possible. 

(For other cases, see Insurance, Dec. Dig. § 539 [1].) 

5. INSURANCE—WHERE ACCIDENTAL INJURY PROXIMATE CAUSE 
OF DEATH, EXISTENCE OF OTHER CONTRIBUTORY CAUSES IM- 
MATERIAL. 

Under policy insuring against death resulting from accidental injury as proxi- 
mate cause of death, it was immaterial whether other causes contributed to death, 

(For other cases, see Insurance, Dec. Dig. § 466.) 

6. INSURANCE—NOTICE OF ACCIDENTAL INJURY NOT REQUIRED 
OF DEATH BENEFICIARY. 

Where wife of insured was beneficiary only under “death clause” and not under 
“loss of time clause,” upon death of insured resulting from accidental injury, wife 
was not required to give notice of accidental injury within 20 days after accident 
as provided by policy, but only notice of death. 

(For other cases, see Insurance, Dec. Dig. § 537.) 

Appeal from Circuit Court, Boone County; J. M. Shinn, Judge. 

Action by Irtie Smith against the Pacific Mutual Life Insurance Company. 
From judgment for plaintiff, defendant appeals. Affirmed. 

Marvin Hathcoat, of Harrison, for appellant. 

Shouse & Rowland, of Harrison, for appellee. 

Humpuries, J. Appellee instituted this action against appellant in the circuit 
court of Boone County to recover $1,000, upon a policy of accident insurance issued 
by appellant to her husband, Rean V. Smith, by the terms of which appellant agreed 
to pay appellee said sum in case her husband should die from accidental means dur- 
ing the life of the policy. It was alleged in the complaint that on the 22d day of 
December, 1922, during the life of the policy, the insured sustained by accidental 
means a sprain to his ankle which resulted in his death on the 5th day of February, 
1923; that the beneficiary had duly performed all the conditions of the policy and was 
entitled to recover the face value thereof, together with interest, penalty, and 
attorney’s fees. Appellant filed an answer admitting the issuance of the policy 
but denying liability thereon for the alleged reasons: First, that the insured did 
not die on account of the sprain to his ankle caused by accidental means; and, 
second, that appellee failed to comply with a provision in the policy that appellant 
be given immediate notice in case of the accidental death of the insured. The cause 
was submitted to a jury upon the pleadings, testimony introduced by the parties, 
and instructions of the court, which resulted in a verdict and consequent judgment 
in favor of appellee in the total sum of $1,335, from which is this appeal . 

The policy contained the following clauses with reference to notice of the 
accident and death of the insured: 

“Written notice of injury on which claim may be based must be given to the 
company within twenty days after the date of the accident causing such injury. In 
case of accidental death immediate notice thereof must be given to the company.” 

“The failure to give the notice within the time shall not invalidate the policy 
provided it be shown that it was not reasonably possible to give such notice, and if 
notice be given as soon as is reasonably possible to give it.” 

The testimony introduced by appellee tended to show that the insured died as 
the result of an accidental injury to his ankle, and that introduced by appellant 
tended to show that his death resulted from an inflammation around the left kidney. 

The undisputed testimony revealed that the insured died on the 5th day of 
February, 1923, after having sprained his ankle on December 22, 1922; that he was 
buried on the 6th day of February, 1923; that immediately after the funeral appellee, 
on account of her distress and run-down condition, due to ill health and waiting on 
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her husband, went to her mother’s home in the country where she remained until 
February 12th, at which time she returned to her home and notified appellant of her 
husband’s death. 

The court sent the cause to the jury upon instructions which, in effect, told them 
that in order to recover on the policy the burden was upon appellee to prove by a 
preponderance of the evidence that the death of the insured resulted from the sprain 
to his ankle and that notice of his death was given to appellant as soon thereafter 
as was reasonably possible under the circumstances in the case. 

[1] Appellant contends that under the terms of the policy immediate written 
notice of the death of the insured was a necessary prerequisite to the recovery on 
the policy. We think not, for the policy itself, in another clause, provides that the 
requirement for immediate notice is sufficient “if notice be given as soon as is reason- 
ably possible to give it.” We think the jury was warranted in finding that appellee gave 
= notice as soon as she could have reasonably done so under the circumstances in 
the case. 

(2,3] Appellant condemns instruction No. 4, given by the court, however, 
because in enumerating the circumstances which the jury might consider in determi- 
ning whether she gave the death notice in time he mentioned her bereavement. 
Of course, her bereavement could not excuse her from complying with the terms 
of the policy; but we think the word “bereavement” did not prejudice appellant. 
The jury was warranted, from the short time that elapsed before the death notice 
was given, the visit to her mother for a few days immediately after the funeral, 
and her general condition of health, in finding that she gave the notice as soon as she 
could reasonably have done so. Had appellant thought the use of the word “bereave- 
ment would prejudice him, he soould have called the attention of the court thereto 
by a specific objection to the word and not by a general objection to the whole 
instruction. 

[4,5] Appellant’s next and last contention for a reversal of the judgment is that 
the court erred in refusing to give instructions Nos. 2 and 3 requested by it. 
These instructions were the converse of the instructions given by the court. They 
did not present a different theory from that expressed-in the instructions which 
the court gave, but simply changed the form of the instructions. The instructions 
requested were also erroneous in that they told the jury that if they should find 
some disease, or something other than the injury, contributed to the death of the in- 
sured, they must find for appellant. If the accidental injury was the primary or 
approximate cause of the death of the insured, it made no difference whether other 
things contributed to his death. Fidelity & Casualty Co. v. Myer, 106 Ark. 91, 152 
S. W. 995, 44 L. R. A. (N. S.) 493; French v. Fidelity & Casualty Co. of N. Y,, 
135 Wis. 259, 115 N. W. 869, 17 L. R. A. (N. S.) 1011; Cary v. Preferred Accident 
Ins. Co., 127 Wis. 67, 106 N. W. 1055,5 L. R. A. (N. S.) 926, 115 Am. St. Rep. 997. 

[6] Appellant’s requested instruction No. 2 was also erroneous because it told 
the jury that appellee could not recover unless she notified appellant of the accidental 
injury within 20 days after it occurred. Appellee was the beneficiary in the policy 
under the “death clause” and not under the “loss of time clause.” Her only duty 
was to give notice of the death of her husband, resulting from accidental means. 
In construing this kind of a clause in an accident policy this court said in the case of 
Maloney v. Maryland Casualty Co., 113 Ark. 174, 167 S. W. 845: 

“She [referring to the beneficiary] could not know whether she had a claim 
until after her husband’s death; and she was not required to give notice of the 
accident on account of which her claim arose before she knew whether or not it 
would come into existence.” 

No error appearing, the judgment is affirmed. 


COCHRAN v. MASSACHUSETTS BONDING & INS. CO. (No. 10809.) 
(Supreme Court of Colorado. Nov. 10, 1924.) 
230 Pacific Reporter 788. 

1. INSURANCE—EVIDENCE OF EXCUSE FOR FAILURE TO GIVE NO- 
TICE OF ACCIDENT WITHIN TIME REQUIRED BY POLICY HELD 
INSUFFICIENT TO GO TO JURY. 

In action on accident policy, evidence of excuse for failure of insured to give 
notice of accident within time required by policy, held insufficient to go to jury. 
(For other cases, see Insurance Dec. Dig. § 668 [14].) 
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2. INSURANCE—RECOVERY ON ACCIDENT POLICY DENIED WHERE 
DELAY IN GIVING NOTICE OF ACCIDENT CAUSED BY NEGLI- 
GENCE OF INSURED. 

Insured cannot recover under accident policy on failure to give insurer notice of 
accident within time required by policy, where delay was not caused by any act of 
insurer, but by negligence or mistake of insured. 

(For other cases, see Insurance, Dec. Dig. § 539 [6].) 

Department 3. 

Error to District Court, Phillips County; H. E. Munson, Judge. 

Action by James D. Cochran against the Massachusetts Bonding & Insurance 
Company. Judgment of nonsuit, and plaintiff brings error. Affirmed. 

Allen, Webster & Drath and Ivor O. Wingren, all of Denver, for plaintiff in 
error. 

Lee, Loughridge & Healy, of Denver, for defendant in error. 

ALLEN, J. This is an action upon a policy of accident insurance. To review 
a judgment of nonsuit, the plaintiff below has brought the cause here for review. 

The policy contained the following clauses: 

“4. Written notice of injury * * * on which claim may be based must be given 
to the company within twenty days after the date of the accident causing such in- 
jury. * * * 

“5, ** * Failure to give notice within the time provided in this policy shall not 
invalidate any claim if it shall be shown not to have been reasonably possible to 
give the notice, and that notice was given as soon as reasonably possible.” 

The plaintiff was injured on March 1, 1921. It was not until March 28, 1921, 
that a written notice of the injury was received by the company or its general agent. 
This was more than 20 days after the accident. 

At the close of plaintiff's evidence the defendant company moved for a nonsuit 
with prejudice on the ground that the provisions of the policy with reference to 
notice of injury had not been complied with by plaintiff. The motion was sus- 
tained. This ruling is assigned as error. 

[1,2] The written notice not having been given within 20 days after the date 
of the accident, the question presented by the record is whether, as a matter of law, 
there is sufficient evidence that it was not reasonably possible to give the notice 
within that time and that it was given as soon as reasonably possible, to have the 
question submitted to the jury. 

The policy requires that the notice contain “particulars sufficient to identify the 
insured.” This does not necessitate the use of any blanks. The plaintiff was physi- 
cally and mentally able to send such a written notice promptly. He choose, how- 
ever, to send for blanks, corresponding, not with the general agent of the defendant 
company, but with the agent employing the local soliciting agent. He failed to 
receive the blanks promptly because in his first letter he did not specifically name the 
defendant company as the one whose blanks were desired, and the answer to his second 
letter was not promptly received by him because he left Colorado for a trip to 
California immediately after writting the second letter and for some reason his 
mail did not promptly follow him. The delay was not caused by any act of the 
company. Negligence or mistake of the insured would not excuse the delay. There 
was no error on the part of the court in taking the question of time of notice from the 
jury, and in rendering the judgment of nonsuit. 

The judgment is affirmed. 

Sheafor and Campbell, JJ, concur. 


PERRIGO v. CONNECTICUT einai TRAVELERS’ MUT. ACC. 
(Supreme Court of Errors of Connecticut. Dec. 12, 1924.) 
127 Atlantic Reporter 10. 

1, INSURANCE—MEMBER OF ASSOCIATION CANNOT CLAIM AGENT 
HAS OSTENSIBLE AUTHORITY TO DO THAT WHICH HE IS FOR- 
BIDDEN TO DO. 

Member of a mutual assessment insurance association cannot claim that asso- 
ciation has conferred on an agent ostensible authority to do that which member knows 
he is forbidden to do, simply because agent has done thing forbidden on a single 
occasion, though he be a general officer of association. 
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(For other cases, see Insurance, Dec. Dig. § 87.) 

2. INSURANCE—MUTUAL ASSESSMENT INSURANCE ASSOCIATION 
CANNOT ARBITRARILY REINSTATE A DECEASED MEMBER IN 
VIOLATION OF ITS OWN CONSTITUTION. 

Mutual assessment insurance association cannot, acting directly by vote, arbi- 
trarily reinstate deceased member in violation of its own constitution. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. INSURANCE—POLICY MAY BE MODIFIED BY MUTUAL CONSENT; 
“INSURANCE POLICY.” 

An “insurance policy” is but the written expression of a contract which parties 
themselves may modify by mutual consent. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

4, INSURANCE—MUTUAL ASSESSMENT INSURANCE ASSOCIATION, 
RETAINING BELATED PAYMENTS OF ASSESSMENTS, NOT PER- 
MITTED TO DENY THAT CONTRACT WAS MODIFIED. 

Mutual assessment insurance association, having to member’s knowledge con- 
sciously received from members as a matter of course for three years or more belated 
payments of assessments, to which, except for modification of contract, it would not 
have been entitled, could not deny that contract was in fact so modified. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

5. INSURANCE—WHETHER PAYMENT OF BELATED ASSESSMENT 
WAS RECEIVED BY INSURER BEFORE INSURED’S DEATH HELD 
FOR JURY. 

In action on mutual assessment insurance association policy, whether belated pay- 
ment of assessment was received by insurer before insured’s death held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

6. INSURANCE—MEMBERSHIP IN MUTUAL ASSESSMENT INSURANCE 
ASSOCIATION NOT DEPENDENT ON WORD “REINSTATED” BEING 
STAMPED ON HIS INDEX CARD. 

Where mutual assessment insurance association accepted belated payments of as- 
sessments from members as a matter of course for three years or more, and such 
custom was relied on by insured, membership of insured making belated payment of 
assessment held not dependent on stamping of word “reinstated” on his index card. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

Appeal from Superior Court, New Haven County; Isaac Wolfe, Judge. 

Action by Henrietta L. Perrigo against the Connecticut Commercial Travelers’ 
Mutual Accident Association to recover amount of a death benefit. Judgment for de- 
fendant, and plaintiff appeals. Error, and new trial ordered. 

Plaintiff sues as the beneficiary named in a certificate of accident insurance issued 
to Harry B. Perrigo, her deceased husband. Defendant is a mutual benefit insurance 
association incorporated under the laws of Connecticut and located at New Haven. 
Its by-laws provide for the levying of assessments as needed; that any member who 
fails to pay or cause to be paid to the secretary and treasurer of the association the 
amount of any assessment within 30 days after date of mailing notice thereof to his 
last address shall thereupon cease to be a member of the association, and shall forfeit 
his membership, and all rights, benefits, and privileges; that no person shall or may 
be reinstated as a member except by the board of directors or a committee thereof; 
and that no officer of the association or other person shall have authority to waive 
any of the provisions of the by-laws. These by-laws are incorporated by reference 
in the certificates of insurance, and the defense is made that Mr. Perrigo was not a 
member of the association at the time of his death, because he did not pay the assess- 
ment last levied before his death until after 30 days from the date thereof, and had 
not been reinstated in the manner provided for in the ‘by-laws. 

There was evidence from which the jury might reasonably have found the fol- 
lowing facts: 

On October 18, 1921, an assessment was levied and notice thereof sent to and re- 
ceived by Mr. Perrigo stating that it was payable not later than noon on November 
18. He did not pay within the time limited, but did, on Friday evening, November 
25, mail his check in payment thereof to the secretary. This check was not found 
in the post office box of the association on Saturday morning about 8 o’clock, when 
the assistant secretary, Miss Carney, collected the mail. Because it was Saturday, 
she did not go to the post office again until Monday morning, November 28, when she 
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found the check, and, immediately upon taking the mail to the office of the association, 
stamped the check for deposit, and mailed the receipted bill for the assessment back 
to Mr. Perrigo stamped “Reinstated. Paid Nov. 28, 1921. C. B. Nichols, Sec’y, 
per C.” At the same time she stamped Mr. Perrigo’s index card with the word 
“reinstated.” All this was done pursuant to a custom of so dealing with belated pay- 
ments of assessment which had prevailed, to Miss Carney’s knowledge, for some 
three years. At that time she did not know that Mr. Perrigo had lost his life in the 
Rialto Theatre fire on Sunday evening, November 27. Mr. Perrigo knew of the 
prevailing custom, and relied on it in omitting to pay the assessment in question on 
time. Upon nine previous occasions his belated payments of assessments had been 
accepted and receipted for in the same form. 

Harry L. Edlin, of New Haven, for appellant. 

William L. Hadden, of New Haven, for appellee. 

Beacu, J. (after stating the facts as above). No doubt the trial court was jus- 
tified by the broad language of the decision in Coughlin v. Knights of Columbus, 79 
Conn. 218, 64 A. 223, in directing a verdict for the defendant. In that association, 
as in this, a custom of accepting belated payments of assessments in disregard of the 
by-laws prevailed; such payments being made to and accepted by the secretaries of 
local councils and by them turned over to the national secretary, who, with other 
officers of the order, knew of and acquiesced in the practice, and the relevant by-laws 
of the Knights of Columbus were practically the same as those of the defendant in 
this action. 

{1, 2] The plaintiff appellant challenges the soundness of the decision in the 
Coughlin Case on principle and on authority, and asks us to re-examine the doctrine 
there announced insofar as it holds that a member’ of a mutual assessment insurance 
association, being charged with knowledge of the limitations imposed by the by-laws 
upon the authority of its agents and officers, is in no position to claim that he was 
misled by and relied on a long-continued custom of disregarding forfeitures, although 
such custom was known to and acquiesced in by the general officers of the associa- 
tion. Of course, a member of such an association cannot claim that the association 
has conferred upon an agent ostensible authority to do that which the member knows 
he is forbidden to do simply because the agent has done the thing forbidden. This 
proposition is elementary in“its application to a single act done in violation of a limi- 
tation of authority known to the person dealing with the agent, though he be a 
general officer of the association. Lyon v. Supreme Council, 153 Mass. 83, 26 N. E. 
236. The association itself, acting directly by vote, cannot arbitrarily reinstate a de- 
ceased member in violation of its own constitution. Societa Unione v. Leyden, 225 
Mass. 540, 114 N. E. 738, L. R. A. 1917 C, 256. The debatable ground seems to 
begin at the point where disregard of the by-laws ceases to be a discrimination in 
favor of individuals and attains the proportions of a recognized custom of indiscrimi- 
nately treating the belated payment and acceptance of assessments as automatically 
restoring delinquents to membership, thus interpreting the forfeiture declared by the 
by-laws as a device for securing prompt payment, which has accomplished its in- 
tended purpose when payment is made within a reasonable time after it is overdue. 
In almost all of the decided cases the organization of the mutual benefit association 
has included a central corporate body—the defendant in the action—and a number 
of subordinate branches each possessing a more or less independent legal personality ; 
and a “decided conflict of opinion” has arisen upon the question whether or not a 
custom of disregarding forfeitures on the part of a subordinate branch will bind the 
central corporation. Bixler v. Woodman, 112 Va. 678, 72 S. E. 704, 38 L. R. A. 
(N. S.) 571, and cases collected in the note. 

We are not in this case directly concerned with the merits of this conflict, for the 
reason that the defendant in this action has no subordinate branches, but deals directly 
with its members ‘in all of its activities. Nevertheless, the cases are instructive. 
Some of them hold that a custom of disregarding forfeitures established by a local 
branch will bind the parent corporation without any evidence of actual knowledge 
and acquiescence by its general officers. Painter v. Industrial Life Ass’n, 131 Ind: 68, 
30 N. E. 876; Trotter v. Grand Lodge, 132 Iowa, 513, 109 N. W. 1099, 7 L. R. A. 
(N. S.) 569, 11 Ann. Cas. 533; Sovereign Camp v. Smith, 22 Ariz. 1, 193 P. 758; 
Woodmen of the World v. Bohanna, 59 Colo. 545, 151 P. 428 (a typical case in which 
the gap is bridged by holding that as matter of law the knowledge of a local officer 
is knowledge of the central corporation) ; Jones v. Knights of Honor, 236 Ill. 113, 
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86 N. E. 191, 127 Ann. St. Rep. 277; Order of Foresters v. Schweitzer, 171 Ill. 325, 
49 N. E. 506; Petersen v. Sovereign Camp, 97 N. J. Law, 497, 117 A. 601. Not all 
of these are cases of default in prompt payment of assessments. Some relate to 
employment in forbidden occupations, and the Arizona case notes a distinction on this 
ground at. page 761 of 193 P. See, also, note to Woodmen v. Breckinridge, 10 
L. R. A. (N. S.) 136. The other cases hold that a custom of disregarding forfeitures 
by a local branch does not bind the central organization, in the absence of evidence 
of actual knowledge and acquiescence, on the part of the managing officers of the 
defendant corporation. Kocher v. Supreme Council, 65 N. J. Law, 654, 48 A. 544, 
52 L. R. A. 861, 86 Am. St. Rep. 687; Modern Woodmen v. Tevis, 117 F. 369, 54 
C. C. A. 293; Bixler v. Woodmen, 112 Va. 678, 72 S. E. 704, 38 L. R. A. (N. S.) 
571, supra; Knights of Columbus v. Burroughs, 107 Va. 671, 60 S. E. 40, 17 L. R. A. 
(N..S.) eee; Kennedy v. Grand Fraternity, 36 Mont. 325, 92 P. 971, 25 L. R. A. 
(N. S.) 78. 

All these cases, though not squarely in point, suggest more or less strongly 
that the central corporation would have been held bound by the custom in case its 
managing officers had known of and approved it. Thus in Kocher v. Supreme Coun- 
cil, supra, at page 654 (48 A. 546), it is said: 

“There is a class of cases which may, perhaps, form an exception to the applica- 
tion of the general principles above laid down. And that is where a course of dealing 
by officers and agents of a corporation, at variance with the strict limitation of duty, 
has been established by proof of the usage, which has been permitted to grow up in 
the transaction of its business, and of the acquiescence of its managing officers 
charged with the duty to provide and control the company’s business,” 

And in Modern Woodmen v. Tevis, supra, at page 375 (54 C. C. A, 299): 

“The acts of the clerk of the local camp in extending the times of payment of 
the assessments upon its members and in reinstating delinquent members without 
warranties of good health were unauthorized by the society, and, in the absence of 
knowledge of and acquiescence in them by some of the chief officers of the head 
camp, were ineffective to establish any estoppel against the society, or any waiver by 
it of any of the provisions of the agreement.” 

The Tevis Case was cited and in the foregoing excerpt quoted with approval 
in Bixler v. Woodmen, supra, reaffirming Columbus v. Burroughs, supra. In Ken- 
nedy v. Grand Fraternity, supra, it is said: 

“Where the waiver relied on is an act of an agent, it must be shown either that 
the agent had express authority from the company to make the waiver, or that the 
company subsequently, with knowledge of the facts, ratified the action of the agent.” 


We have found no decision except the Coughlin Case holding that a custom of 
disregarding forfeitures known to and acquiesced in by the managing officers of the 
insuring corporation is not binding upon it, when acted on and relied on by a member. 


On the other hand, all the cases we have found in which it has been shown that a 
technically delinquent member has acted in reliance upon an established custom 
adopted and approved by the insuring corporation itseli—acting by its managing 
oficers—of disregarding forfeitures inrposed by its by-laws are unanimous in holding 
that the corporation is bound by ‘its own established custom of conducting its own 
business. 


“The custom of the subordinate lodge * * * could not, of itself, and without the 
knowledge and approbation, express or implied, of the grand lodge, operate as a 
waiver of the provisions for the forfeiture of the insurance and the suspension of 
the member appearing in general law 197. But we think if this custom was brought 
to the notice of * * * the grand lodge and instead of being reprobated, received 
either express approval ‘or that approval which should be implied from silence, the 
general law must be regarded as modified by the recognized custom.” Burke v.-Grand 
Lodge, 136 Mo. App. 450, 457, 118 S. W. 493, 495. 

“A member dealing with a subordinate officer of the society, knowing his duties 
to be prescribed by law, has no right to rely upon the act of that officer, if he should 
attempt to waive a requirement which under the law he has no right to waive. But 
when he has dealings of that kind with such officer and those dealings are of such a 
nature that they mnist pass under the observation of those who have * * * the ulti- 
mate management of the company’s affairs to such an extent as to justly induce the 
member to believe that the practice is approved by the company itself, the company 
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is estopped to take advantage of the situation.’ McMahon v. Maccabees, 151 Mo. 
522, 537, 538, 52 S. W. 384, 388. 

In Edmiston v. Homesteaders, 93 Kan. 485, 144 P. 826, Ann. Cas. 1916D, 588, 
and Homann v. Allgemeiner Bund, 184 Mich. 417, 151 N. W. 559, the courts, having 
found that there was some evidence that a prevailing custom of accepting belated 
assessments was known to and acquiesced in by the general officers of the corporation, 
held in each case that the question of liability was properly submitted to the jury. 
In Crowley v. A. O. H. Widows’ & Orphans’ Fund, 222 Mass. 228, 110 N. E. 276, 
the defendants’ by-laws were practically identical with those of this defendant, a like 
custom of accepting belated assessments was shown, an overdue payment was mailed 
to defendant and received before the death of the insured on the same day, and the 
defendant transacted its insurance business directly with its members. 

‘ In upholding a verdict for the plaintiff the court says, on page 232 (110 N. E. 
278) : 


“It is a general rule that the officers of a mutual beneficiary insurance association 
have no authority to waive its by-laws so far as they relate to the substance of the 
contract. McCoy v. Roman Catholic Mutual Ins. Co., 152 Mass. 272; Lyon v. Royal 
Society of Good Fellows, 153 Mass. 83. 

“In this case no question arises as to a waiver of the by-laws by any agent or 
officer of the company. It appears from the report that the notices of the assessments 
were sent by the defendant corporation and that the payments of all the assessments 
were made to and received by the defendant. Rice v. New England Mutual Aid 
Society, 146 Mass. 248. A waiver of important provisions of a written contract is 
not to be inferred from slight evidence. It appears from the terms of the report that 
during the period of eleven years preceding the death of the certificate holder he had 
paid and the defendant had received assessments in at least fifty-eight instances after 
the time limit fixed by the by-laws for making such payments had expired, and that 
no action was taken at any time by the defendant to enforce a forfeiture against 
Crowley of his rights under his certificate by reason of his delay in making payments 
beyond the time limit, nor was any demand ever made upon him for the payment 
of an additional sum of fifty cents for reinstatement, nor was he ever required to 
furnish a medical certificate of health as provided by the by-laws. 

“In view of these undisputed facts we thing it plain that it was a question for the 
determination of the jury whether the defendant had waived the requirement of the 
by-laws that the payment of the December assessment should be made within thirty 
days after the same became due.” 

[3, 4] In view of this array of authority little remains to be said. An insurance 
policy, no matter what by-laws are incorporated in it by reference, is but the written 
expression of a contract, which the parties themselves (not being under legal disability 
or prohibition) may modify by mutual consent. This is the legal basis of most so- 
called “waivers” of conditions in insurance policies. As to the legal capacity of the 
defendant to consent to the modification evidenced by the custom testified to, it is 
probably true that a mutual benefit association cannot make a discriminatory contract 
of insurance in violation of the principle of mutual equality guaranteed to its mem- 
bers by its constitution or by-laws. Societa Unione, etc., v, Leyden, 225 Mass. 540, 
114 N. E. 738, L. R. A. 1917C, 256; Lyon v. Supreme Assembly, 153 Mass. 83, 26 
N. E. 236. But the custom of condoning reasonably short delays in paying assess- 
ments, being applicable to all members, is not open to that objection. Such a custom 
is advantageous as well to the corporation as to the members, and is not opposed to 
any declared public policy. That being so, the corporation, having consciously received 
and retained assessments to which, except for the modification of the contract, it would 
not have been eititled, cannot be permitted to deny that the contract was in fact so 
modified. Union Hardware v. Plume, 58 Conn. 219, 221, 20 A. 455; In re Litchfield 
County Agricultural Society, 91 Conn. 536, 100 A. 356. 

[5, 6] On the testimony before us the jury might reasonably have found that the 
custom testified to was known to and approved by the defendant corporation; that its 
assistant secretary, employed at headquarters, was permitted, if not instructed, to 
receive belated payments from members as a matter of course; that such custom 
had prevailed for three years or more, and that it was known to and relied on by 
the deceased. Whether the payment in question was received by the defendant before 
Mr. Perrigo’s death was a question for the jury. Crowley v. A. O. H. Widows’ & 
Orphans’ Fund, supra. The claim that the deceased was not restored to membership 
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until the word “reinstated” was stamped upon his index card is not tenable. If the 
jury at the new trial should find that the custom testified to was known to and 
acquiesced in by the defendant, his membership was never forfeited. To the extent 
thas the decision in Coughlin v. Knights of Columbus conflicts with our present con- 
clusion it is overruled 

There is error, and a new trial is ordered. 

The other judges concurred. 


PARHAM v. NATIONAL RELIEF ASSUR. CO. (No. 15781.) 
(Court of Appeals of Georgia. Division No. 1. Nov. 13, 1924.) 
125 Southeastern Reporter 519. 
(Syllabus by the Court.) 
1. INSURANCE—INSURANCE HELD TO BECOME EFFECTIVE ONLY 

FROM DATE OF DELIVERY OF POLICY. 

Under the facts of the case, the plaintiff was entitled to recover, and the 
direction of the verdict in favor of the defendant was error. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

(Additional Syllabus by Editorial Staff.) 
2. INSURANCE—OF DOUBTFUL PROVISIONS, THOSE MOST FAVOR- 

ABLE TO INSURED CONTROL. 

Where there is conflict between provisions of policy, those most favorable to in- 
sured control. 

(For other cases, see Insurance, Dec. Dig. § 146 [3].) 

Error from Superior Court, Bibb County; H. A. Mathews, Judge. 

Action by J. H. Parham against the National Relief Assurance Company. Judg- 
ment for defendant, and plaintiff brings error. Reversed. 

Ryals & Anderson, of Macon, for plaintiff in error. 

R. D. Feagin, of en for defendant in error. 

Broytes, C. J. [1] This is a suit upon an accident policy. The policy was 
dated March 28, 1921, and recited that the insured was insured from 12 o’clock noon 
on that day until 12 o’clock noon of May 1, 1921, and for such further periods stated 
in the renewal receipts as the renewal premium of $3.72 per month paid by the insured 
would maintain the policy in force. The policy further provided as follows: 

“Strict compliance with all of the provisions and requirements is a condition 
precedent to recovery hereunder, and failure in any respect shall forfeit to the company 
all right to any indemnity. * * * The payment of the past-due premium shall not 
continue the insurance in force beyond the next succeeding renewal date. * * * 
Acceptance of any renewal premium shall be optional with the company. * * * No 
agent has authority to change this policy or to waive any of its provisions. No 
change in this policy shall be valid unless approved by an executive officer of the 
company, and such approval be entered thereon. * * * If default be made in the 
payment of the agreed premium for this policy the subsequent acceptance of a 
premium by the company or by any of its duly authorized agents shall reinstate the 
policy, but only to cover accidental injury thereafter sustained. * * * Premiums are 
due in advance as stipulated in the policy or renewal receipts, and must be so paid.” 

It was expressly stated, however, in the application for the policy, which was 
signed by the insured and attached to the policy and, by the express terms of. the 
policy, made a part of the insurance contract, that the insurance was not to take 
effect until the delivery of the policy to the insured. 

The undisputed evidence showed that the policy was not delivered to the 
insured until April 4, 1921, when the first monthly premium on the policy was 
paid. The undisputed evidence further showed payments of the monthly premiums 
on May 2, 1921, June 8, 1921, July 2, 1921, August 2, 1921, and September 6, 1921, 
and that the insured was injured by an accident on September 3, 1921. 

[2] There being a conflict between the provisions of the policy as to when the 
insurance became of force, the provisions most favorable to the insured must control, 
and, under this ruling and the facts of the case, we hold that the insurance did not 
take effect until the 4th day of April, 1921, and that each premium paid by the 
insured purchased one month’s insurance, so that the premium paid on August 2, 
1921, continued the policy in force until September 4, 1921, and the insurance had 
not lapsed on the 3d oy, of that month when the insured was accidentally injured. 
Stout v. Missouri Co. (Mo. App.) 179 S. W. 993 (3); Halsey v. American Ins. 
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Co., 258 Mo. 659, 167 S. W. 951 (1); Stramback v. Fidelity Ins. Co., 94 Minn. 281, 
102 N. W. 731. It follows that the plaintiff was entitled to recover, and that the 
trial court erred in directing a verdict for the defendant. 

Judgment reversed. 

Luke and Bloodworth, JJ., concur. z 


ANDERSON v. STANDARD ACC. INS. CO. 
(Court of Appeals of Kentucky. Nov. 18, 1924.) 
266 Southwestern Reporter 237. 

1, INSURANCE—EVIDENCE HELD TO SHOW DEATH SELF-INFLICTED, 
In action on accident policy, evidence held to show that injuries causing death 

were self-inflicted. 

Rhee: other cases, see Insurance, Dec. Dig. § 665 [6].) 

2. INSURANCE—NO RECOVERY FOR SELF-INFLICTED DEATH, UN- 
LESS INSURED SO INSANE AS NOT TO UNDERSTAND ACT HE 
WAS COMMITTING. 

Recovery for self-inflicted death could not be had under accident policy exclud- 
ing liability for injuries intentionally self-inflicted, unless insured’s mind was so far 
gone that he was unable to understand and know that act which he was committing 
would probably result in his death. 

(For other cases, see Insurance, Dec. Dig. §465 ) 

3. INSURANCE—BURDEN ON PLAINTIFF, SUING FOR  SELF-IN- 
sae DEATH UNDER ACCIDENT POLICY, TO SHOW IN- 
In action for death of insured under accident policy, where it appeared death 

was self-inflicted, plaintiff must show that deceased did not have sufficient mind at 

time to know that act would probably result in his death, notwithstanding any pre- 
sumption that may exist against suicide. 

(For other cases, see Insurance, Dec. Dig. § 646 [7].) 

Appeal from Circuit Court, Campbell County. 

Action by Marie L. Anderson, as administratrix of Edwin L. Anderson, de- 
ceased, against the Standard Accident Insurance Company. Judgment for defendant, 
and plaintiff appeals. Affirmed. 

L. J. Crawford, and L. J. Crawford, Jr., both of Newport, for appellant. 

Barbour & Bassmann, of Newport, and Harmon, Colston, Goldsmith & Hoadley 
and Benton S. Oppenheimer, all of Cincinnati, Ohio, for appellee. 

McCanoptess, J. Marie L. Anderson, as administratrix of Edwin L. Anderson, 
deceased, sued the appellee to recover $7,250 on a policy insuring her intestate “against 
loss resulting from bodily injuries effected directly, exclusively, and independently 
of all other causes, through external, violent, and accidental means, except where 
intentionally self-inflicted, while sane or instance.” She alleged that his death resulted 
from bodily injuries inflicted by some person other than himself, or by bodily injuries 
inflicted by himself, as to which she does not know, and, if inflicted by himself, that 
it was done while he was insane, and while his mind was so far gone that he was 
unconscious of the fact that he was making an attempt to take his life, or that 
act or attempt would result in his death. 

The answer traversed all the allegations of the petition, and pleaded that the 
bodily injuries resulting in the death of the deceased were intentionally self-inflicted 
while sane or insane. A trial before a jury resulted in a verdict for defendant, and 
plaintiff has appealed. She complains of errors in the instructions and in the admis- 
sion of evidence. 

At the time of his death, May 12, 1918, Edwin L. Anderson was 65 years of 
age. He had been married twice, having been divorced from his first wife in 1914; 
his second marriage taking place in 1916. The policy in question was originally 
ae to his first wife, but after his later marriage was transferred to his second 
wife. 

During his mature years, Anderson had been engaged in the liquor business 
in the capacity of a traveling salesman for a distillery company, and also on his 
own account as the proprietor of a mail order retail liquor business, which he con- 
ducted in the City of Newport. The latter business was conducted by his employees 
while he was on the road, but he devoted his own time to it while at home; his 
supplies being largely purchased from the firm he represented as salesman. He is 
shown to have been a man of fair ability, of good address, well groomed and neat 
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in his appearance, courteous in his dealings with others, and while not amassing 
any property he had succeeded in caring for his family and paying $100 per month 
alimony to his divorced wife. 

The enactment of the National Prohibition Law destroyed his business and 
changed the whole tenor of his life. His employer retained him for six months 
after its need for his services had ceased. Within a year he disposed of his stock 
of goods in the mail order business, and became involved in debt, and mortgaged 
his property to its value. He was unable to secure employment, and felt that he 
was too old to learn another trade. He also worried about his son and daughter 
by his former marriage. The son was in the army, and returned to Newport on a 
furlough, but did not visit him or call him over the telephone. He felt, also, that 
possibly he had mistreated his daughter in marrying the second time, instead of 
staying with her. He brooded over these matters and became very nervous and 
careless in his dress. He talked to his friends of what would become of him; that 
he had nothing to live for, and that prohibition had ruined him. He acquired the 
habit of drinking to excess, lost 50 pounds in weight, and was unable to attend to 
business. He would sit in his office without talking to any one. When one of his 
employees quit work, he insisted on his staying, saying he dreaded staying in the 
building alone. To a former employee, who was helping him to close up his busi- 
ness, he said: ‘Men who worry as I do are people who blow their brains out.” 

On Saturday before his death on Sunday, his former secretary called upon him 
at his office. He was then despondent, and she suggested to him that she go in with 
him in a mail order business, and would be back on the following Tuesday to see 
him about it, and he said, “It will be no use for you to come.” Five days before his 
death he wrote a note to his wife. This was found on his desk immediately after 
his death, and is in these words: 

“May 7, 1918. 


“To Maria: Good-bye, darling wife. You have been a true blue wife and 
companion to me; this act is no fault of yours or any one else. True love to my 
children, and may God bless and protect all of you. I don’t feel I can get well. 
Am tired, no account, and think it better thus for all. Paul & Ambrose is familiar 
with the business and should close it. I am a sinner, With love for all, your hus- 
band, E. L. Anderson.” 

Between 7:30 and 8:30 a.m. on the day of his death, he was seen on his porch 
by one of his former employees, who spoke to him. Mr. Anderson did not speak 
or appear to see the witness, although looking directly at him. He was next seen 
about 9:30 in the morning by one of his employees. He was then at his office 
and in the act of taking a drink of liquor; was intensely nervous, and while the 
witness talked to him backed up to a packing bench and placed his hands behind 
him in a way indicating that he was either twisting a ring on his finger or grasping 
the bench. Witness made an engagement with him to return on Tuesday following 
and fix some screens. 

At the time a neighbor, who lived within a few feet of Mr. Anderson’s office, 
was in his yard cutting grass. He saw the other gentleman leave. Mr. Anderson 
came to the door, spoke to him, and talked for a few minutes in an ordinary tone, 
and went back into the office. A couple of minutes afterward witness heard a 
shot, and rushing in the front door, found Mr. Anderson lying in the hall. He 
called his (witness’) wife, who states that she saw Mr. Anderson just shortly be- 
fore that time and he was crying, wiping his eyes, and touching his lips with a 
small white cloth; that he looked up, saw her, and changed his expression. She fol- 
lowed her husband in the hallway. Mr. Anderson, according to her statement, was 
lying on his back, a pistol in his right hand, upon his breast; that it dropped down 
to his side and fell on the floor. She also found the article she had seen him 
carressing. It was an infant’s “panties”—possibly a memento. 

Her husband thinks the pistol was lying on the floor when he entered. There 
was no sign of blood, and the two undertook to give aid, in the meantime sending 
for a physician. They removed his glasses and blood began to come from his eyes 
and nose. He lived but a few minutes, and when examined by the physician it was 
discovered that the shot entered his mouth. While all the witnesses agreed as 
to deceased’s intensely nervous disposition, no one of them gave an opinion as to 
deceased’s insanity. ; 

The court gave the following instruction: 
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“No, 1. If the jury believe from the evidence that within 20 days after the 
death of Edwin L. Anderson the plaintiff notified defendant’s authorized agent at 
Cincinnati, O., of the death of said Edwin L. Anderson, and that the death of said 
Edwin L. Anderson resulted from bodily injuries effected directly, exclusively, and 
independently of all other causes, through external, violent, and accidental means, 
and was not intentionally self-inflicted, while sane or insane, they will find for 
plaintiff in the sum of $7,250, with interest thereon from the 2lst day of January, 
1922, the date of the filing of the petition herein; otherwise, they shall find for 
defendant. 

“No. 2. Although the jury may believe from the evidence that E. L. Anderson 
was insane at the time he shot himself, if he did shoot himself, yet the jury should 
find for the defendant, unless they should believe from the evidence that, at the 
time he did so, he was so insane that he did not know that the act he was com- 
mitting would probably result in his death.” 

And it refused the following instruction offiered by plaintiff : 

“No. Y. If the jury believe from the evidence that said Edwin L. Anderson 
took his own life by shooting himself with a pistol at a time when his mind was 
so far gone that he did not know that the act of firing a bullet from a pistol into 
his head would likely bring about his death, the act will not be deemed his act, but 
will be regarded in law as an accidental killing.” 

[1] From a recital of the facts we cannot escape the conclusion that the de- 
ceased’s injuries were self-inflicted. True, the evidence was circumstantial, and if 
upon the facts proven, a different hypothesis might reasonably be predicated, an 
issue might be raised on such hypothesis; but the different steps in the tragedy are 
so clearly expressed as to preclude the idea of any one else firing the fatal shot, or 
of its being an accident in the ordinary sense of the term. 

[2] There is no affirmative evidence indicating insanity, but perhaps an inference 
may be drawn that the deceased was impelled by some irrational impulse beyond 
his control to take his own life. This would absolve him from moral culpability, 
but would not authorize a recovery upon the policy, unless “his mind was so far 
gone that he was unable to understand and know that the act which he was com- 
mitting would probably result in his death.” Inter-Southern Life Ins. Co. v. Boyd 
(Ky..) 124 S. W. 333; Mutual Benefit Life Ins. Co. v. Daviess’ Ex’r, 87 Ky. 541, 
9 S. W. 812, 10 Ky. Law Rep. 577; Columbian National Life Ins. Co. v. Wood, 
193 Ky. 395, 236 S. W. 562. But Masonic Life Ins. Co. v. Pollard’s Gdn., 121 Ky. 
349, 89 S. W. 219, 28 Ky. Law Rep. 301, 123 Am. St. Rep. 198, and May on Ins. 
§ 325, are cited to the effect that “the law indulges a presumption against suicide as 
being unnatural and immoral,” and it is insisted that this presumption places the 
burden upon the defense of showing that the deceased did have sufficient mind to 
understand the act he was committing would probably result in his death. 

In Mutual Benefit Life Ins. Co. v. Daviess’ Ex’r, 87 Ky. 541, 9 S. W. 812, 10 
Ky. Law Rep. 577, the court seems to have adopted appellant’s view, but instruc- 
tions similar to instruction No. 2 herein, and directly contrary to appellant’s con- 
tention, have been approved in a number of the later cases. Inter-Southern Life 
Ins. Co. v. Boyd (Ky.) 124 S. W. 333; Columbian Nat. Life Ins. Co. v. Wood, 193 
Ky. 395, 236 S. W. 562; Metropolitan Life Ins. Co. v. Thomas, 106 S. W. 1175, 32 
Ky. Law Rep. 770. See, also, Hobson on Instructions, § 283. And this is now the 
established rule. 

[3] The burden was upon appellant to show that the injuries were inflicted by 
some one else, or that they were accidental. As it appears they were self-inflicted, 
in order to recover she must show that they were the result of an accident in the 
ordinary sense, or show that the deceased did not have sufficient mind at the time to 
know that the act would probably result in his death. In this the burden was upon 
her, and it is not affected by the presumption cited supra. It follows that, if a sub- 
mission to the jury was proper, the appellant was not prejudiced by the instruction 
given, nor by the refusal to give instruction Y offered by her. In this view of the 
case it is not deemed necessary to discuss the propriety of the peremptory instruc- 
ion asked by defendant. 

Reference is made above to a conversation between the deceased and his former 
secretary, Mrs. Berry, on Saturday before his death. In addition to her statement 
supra, she was permitted to state the impressions that his conversation made upon 
her, “that she felt he was going to commit suicide, * * * I felt like, if I would turn 
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around, I would see him on the pavement behind me, because the very next morning 
I sent my children home when I seen the crowd running out the street, and I said, 
‘I suppose they found Mr. Anderson’s body.’ ” 

[4,5] In testifying as to the mentality of a person, a lay witness may give his 
opinion, and state the facts upon which he bases it, and describe the manner, facial 
expression, and conduct of the person; but we are not aware of any rule that would 
authorize a witness to testify as to his own feelings or impressions, or as to what 
he said to someone else about it. We think the evidence improper, but for the 
reasons above given it could not affect the merits of the case—the conclusions 
reached. 

Perceiving no error, the judgment is affirmed. 


MASSACHUSETTS PROTECTIVE ASS’N v. CRANFORD. (No. 24497.) 
(Supreme Court of Mississippi, Division A. Dec. 15, 1924.) 
102 Southern Reporter 171. 
(Syllabus by the Court.) 
i aa EVIDENCE MADE QUESTION ONE FOR 


Whether insured committed suicide was question for jury, where evidence was 
conflicting. 

(For other cases, see Insurance, Dec. Dig. § 668 [12].) 

2. INSURANCE—WHERE INSURER RECEIVED TIMELY NOTICE OF 
INSURED’S DEATH, AUTHORITY OF AGENT TO RECEIVE NOTICE 
WAS IMMATERIAL. 

Where insurer in fact received timely and ample notice of insured’s death from 
agent, it was immaterial whether agent was general agent authorized to receive notice. 

(For other cases, see Insurance, Dec. Dig. § 538.) 

3. INSURANCE—FAILURE TO MAKE PROOF OF LOSS DID NOT PRE- 
CLUDE RECOVERY WHERE DUE TO INSURER’S FAILURE TO 
FURNISH BLANKS. 

Beneficiary’s failure to make proof of loss did not preclude recovery, where she 
was precluded from so doing by insurer’s failure to furnish blanks. 

(For other cases, see Insurance, Dec. Dig. § 539 [6].) 

5. INSURANCE—CERTIFICATE ISSUED BY BUREAU OF VITAL STATIS- 
TICS, STATING THAT DEATH WAS “SUICIDAL,” HELD NOT AD- 
MISSIBLE. 

In action on accident policy involving issue of whether insured committed suicide 
or met his death accidentally, certificate of death issued by bureau of vital statistics 
under Hemingway’s Code, § 4872, stating that death was “suicidal,” held not admissi- 
ble, since the certificate should have merely stated that cause of death was gunshot 
wound. 

(For other cases, see Insurance, Dec. Dig. § 659 [2].) 

6. INSURANCE—RULE AS TO BURDEN OF PROOF ON ISSUE OF 
WHETHER INSURED COMMITTED SUICIDE, STATED. 

In action on accident policy, in which the insurer denied that death was acci- 
dental and claimed that insured had committed suicide, the burden was upon plaintiff 
to prove accident upon the whole case, but insurer had burden of overcoming legal 
presumption against suicide. 

(For other cases, see Insurance, Dec. Dig. § 646 [7].) 

Appeal from Circuit Court, Forrest County; R. S. Hall, Judge. 

Action by Mrs. Sallie Cranford against the Massachusetts Protective Associa- 
tion. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

Stevens & Heidelberg, of Hattiesburg, for appellant. 

Tally & Mayson, of Hattiesburg, for appellee. 

Howen, J. This is an appeal from a judgment for $5,000 against the appellant, 
Massachusetts Protective Association, in favor of Mrs. Sallie L. Cranford, on an 
accident and health policy of insurance issued by appellant and payable to the ap- 
pellee in the event of the accidental death of Daniel W. Cranford, her husband (death 
by suicide excluded). The policy provided for an indemnity of $50 per week for 
disability on account of injury or disease. 

The declaration charged that the appellant insurance company was indebted to 
appellee in the sum of $5,000 upon the insurance policy, on account of the death of 
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the insured, Daniel W. Cranford, who was alleged to have been accidentally killed 
and that death did not result from self-destruction while sane or insane; and “that 
due and timely notice was given to the said defendant, corporation, of the death of 
the said Daniel W. Cranford”; and that the appellant insurance company failed and 
refused to pay the amount due under the policy. After all of the evidence in the 
case was introduced on both sides, the lower court granted a peremptory instruction 
to find for the plaintiff. 

The appellant, Massachusetts Protective Association, defended the suit upon 
several grounds, and at the conclusion of the plaintiff's testimony it moved the 
court to exclude the testimony from the jury and direct a verdict for the defendant, 
which was refused by the court; and then, after the defendant had introduced its 


testimony, it requested a peremptory instruction upon the whole case, and this request 
was refused. 


The grounds urged for reversal are: 

First, that the lower court erred in granting a peremptory instruction to find 
for the appellee, because the proof in the case was sufficient to show the deceased 
committed suicide, and that the proof is conclusive of this fact, and that, since the 
insurance policy did not cover death by suicide, the court should have granted the 
peremptory instructions asked by the appellant, but that, if mistaken in this view 
as to the appellant being entitled to a peremptory instruction, then it was error for 
the court to refuse to let the jury pass upon the question of fact as to whether the 
death was due to accident or self-destruction. 

And, second, it is contended the declaration did not charge that due notice 


and proof of loss under the terms of the policy were made, nor allege a good reason 
for this failure. 


And, third, the appellant contends it was released from any liability under 
the accident policy because it paid the sum of $350 to the appellee, and for which 
she released all further claims under the policy, and that the release being in writing, 
parol testimony was inadmissible to contradict it or explain it, and therefore there 
was no liability for the death of the insured. 


And, fourth, the appellant contends the lower court erred in refusing to per- 
mit it to introduce a certificate of the record of the death of Daniel W. Cranford, 
which the law provides may be issued by the state board of health bureau of vital 
statistics. Hemingway’s Code, §4872, and that such certificate shall be prima 
facie evidence in all courts of the facts herein stated. This certificate purported 
to state that “the cause of the death was “suicidal.’” The certificate was offered by 
the appellant for the purpose of establishing the fact .that the deceased committed 
suicide, and therefore his death was not accidental. 


{1] On the first point presented by the appellant, we have.carefully examined 
the evidence in the record which tended to show that Mr. Cranford committed 
suicide, and without detailing all of the evidence tending to prove that disputed 
fact, we deem it enough to say that we think the facts and circumstances in evidence 
were sufficient to show the death was suicidal. However, the evidence does not reach 
the degree of conclusiveness that the deceased committed suicide, because there are 
facts and circumstances in the case, together with the legal presumption against 
suicide, that raises a conflict which should have been submitted to the jury to 
determine from all the proof in the case whether the death was accidental or suicidal. 
Therefore the court erred in granting the peremptory instruction for the appellee. 

On the second proposition presented by appellant, the declaration charged that 
due notice had been given of the death, and we find from the proof in the case that 
notice of the death, within the time prescribed by the policy, was given to the 
appellant through its agent, one Mr. Williams, who was the local agent to collect 
the dues quarterly on the insurance policy, and who collected and paid over to the 
appellee $350 as indemnity for seven weeks of disability on account of the sickness of 
the deceased immediately preceding his death. 


[2] This agent communicated the fact of the death to the appellant when he 
reported and filed with it the written claim for the sick indemnity, and it is unques- 
tionably true that the appellant received notice of the death through this agent. It 
is unnecessary to decide whether or not Mr. Williams was a general agent authorized 
to receive notice, because in any event he did serve the appellant with notice when he 
made the proof of the sickness and made payment of the indemnity under and in con- 
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nection with the policy involved in this case. It seems to be undisputed that the 
appellant received timely and ample notice from this source. 

[3] Furthermore, the appellee herself duly notified the appellant by mail that 
her husband had died and would make the proof of loss in the manner prescribed by 
the terms of the policy, but no blanks were furnished her, as provided in the policy, 
nor any attention paid to the notice she mailed to appellant of her husband’s death. 

It is shown in the record that the agent Williams had informed the appellant that 
the deceased committed suicide, and, of course, in view of this information the ap- 
pellant took no steps to furnish blanks upon which to make proof of loss nor to in- 
vestigate the death, because there would be no liability for the death by self- 
destruction. And so matters drifted along for some months, until the attorneys in 
the case notified appellant that they had the policy for collection and offered to 
make any proof of loss or give any information that the appellant might require. 
The correspondence between the attorneys and the appellant in this regard resulted 
in nothing, and this suit to recover the $5,000 under the policy for the accidental 
death of Mr. Cranford followed. 

We think there is no merit in the point that no notice was pleaded or given or 
proof of loss furnished, because the whole record reflected the fact that the appel- 
lant knew of the death of deceased a few days after its occurrence, and the terms 
of the policy with reference to notice and proof of loss were substantially complied 
with so far as the appellee was able to comply. 

We regard it as unnecessary to discuss the question of the invalidity of those 
provisions of the policy which prescribe limitations as to notice or in which suit 
may be brought, nor to discuss the cases of Stuyvesant v. Smith (Miss.), 99 So. 
575, or Fraternal Aid Union v. Whitehead, 125 Miss. 153, 87 So. 453, which latter 
case deals with the question of agency, and possibly applicable to the agent Williams 
in this case, for the reason that the proof in the case before us shows the require- 
ments of the policy were reasonably complied with so far. as appellee was able, 
and when the contiioes failed to furnish the blanks after notice was given, then the 
terms of the policy had been complied with, and the appellant was warranted in 
assuming that liability was denied. 

[4] On the third ground, that the appellant was released from any further 
liability under the policy after it had paid appellee the $350 and secured a written 
release, we think there is no merit in this contention, because the undisputed proof 
in the case shows the release signed by appellee for the $350 was intended by all 
parties to cover only the indemnity of $50 a week for seven weeks of sickness of 
the deceased immediately before his death. The draft for $350 signed and cashed 
by the appellee has this written on it, “The indorsement hereon to be in full settle- 
ment of all claims of any further liability resulting from under said policy.” And 
it is contended parol testimony was erroneously permitted to show or explain that this 
written release was given to cover only the sick indemnity, that parol testimony is 
not admissible for this purpose, and that the receipt is a release in full from all 
further liability under the policy. “Receipts may be explained by parol testimony, 
although they recite that they were given in full settlement between the parties.” 
Dewees v. Bostick Lbr. Co., 96 Miss. 253, 50 So. 865; 22 C. J. 1140. 

[5] Coming now, lastly, to appellant’s contention that the lower court ought to 
have permitted it to introduce the certificate of the bureau of vital satistics under 
Section 4872, Hemingway’s Code, as an aid in establishing the fact that the insured 
committed suicide, as the certificate itself stated the death was “suicidal,” we do 
not think the statute was intended to authorize certificates to be introduced as prima 
facie evidence except as to the prime physical cause of deaths; and we do not now 
decide whether such certificates are ever admissible in such cases, because it is 
unnecessary to pass on it. ‘This certificate attempts to state the cause of the death, 
that is, it attempts to state how, why, and by whom the wound was inflicted that 
caused the death. Its authorized purpose under the act was no more than to state 
the cause of the death, viz., by a gunshot wound, as in this case, and not whether 
the wound was inflicted by any certain person, by assassination, by accident, or by 
intentional self-destruction. ‘This certificate undertakes to do more than the law 
authorizes, its statement of fact goes beyond the purview of the law authorizing it, 
and was properly excluded by the lower court. ; 

[6,7] The record in the case discloses numerous facts and circumstances sur- 
rounding the death of the deceased, which point strongly to the fact that the deceased 
committed suicide; but, on the other hand, the evidence may reasonably sustain the 
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theory that the death was accidental. No eyewitness saw it, and the legal presump- 
tion against self-destruction being in favor of the appellee, the burden was upon the 
appellant to overcome it and establish the suicide, while the burden was upon the 
appellee to prove accident upon the whole case; and in view of the clear conflict in 
the proof, we think the question of fact should be submitted to a jury. 

In view of these conclusions, the judgment of the lower court is reversed, and 
the case remanded for a new trial. 

Reversed and remanded, 


MUSSER v. GREAT NORTHERN LIFE INS. CO. (No. 15125.) 
(Kansas City Court of Appeals. Missouri. Dec. 1, 1924.) 
266 Southwestern Reporter 325. 
3. INSURANCE—INSURED HELD CONFINED TO HOUSE. 

Insured held confined to house, within the legal meaning of health policy, though 
taken out by his brother at doctor’s direction about twice a month. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Appeal from Circuit Court, Clinton County; L. B. Woods, Judge. 

Action by James H. Wiser against the Great Northern Life Insurance Company. 
From a judgment for plaintiff, on whose death his administrator, R. H. Musser, was 
substituted as respondent, defendant appeals. Affirmed. 

W. S. Herndon, of Plattsburg, for appellant. 

Pross T. Cross, of Lathrop, and R. H. Musser, of Plattsburg, for respondent. 

TRIMBLE, P. J. In this action on a policy of health insurance no question arises 
over the validity of the policy, nor as to defendant’s liability in some amount, but the 
issue is as to what amount. Insured sued, claiming that under the policy he was en- 
titled to $25 weekly indemnity for 52 weeks, aggregating $1,300; but defendant in- 
sisted that he was entitled to only $25 per week for 62/7 weeks and $10 per week for 
10 weeks thereafter, aggregating only $257.14, and sent him a draft for that amount, 
which he refused to accept and promptly returned. The defendant deposited said 
$257.14 at the trial. The verdict of the jury, however, was for the full amount 
claimed by plaintiff, and judgment being rendered for that amount, defendant has 
appealed. 

The controversy arises out of two paragraphs in the policy relating to the in- 
demnity to be paid: One, that under which plaintiff claims, providing that, for total 
disability “while confined to house” defendant would pay a weekly indemnity of $25 
not exceeding 52 weeks, during which insured should “independently of all other 
causes be necessarily and continuously confined to the house, and wholly disabled and 
prevented by bodily disease * * * from performing any and every kind of duty 
pertaining to his occupation.” The other paragraph, on which defendant relies, pro- 
vides for an indemnity of $10 per week for not exceeding 10 weeks, in case insured 
should be “continuously wholly disabled and prevented from performing any and 
every kind of duty pertaining to his occupation, but shall not be necessarily confined 
to the house, or for a like period of total disability following a period of confine- 
ment to the house.” 

There is no question but that insured was totally disabled for the entire period of 
52 weeks; the question is whether, within the meaning of the policy, he was confined 
to the house that length of time. The policy was issued March 2, 1917, and at that 
time and up to March 18, 1922, insured was a farmer and feeder, strong and active, 
and able to attend to his work. But on said last-named date he suffered a stroke of 
apoplexy, and became paralyzed and almost completely so, from which he continued 
to suffer up to and after the trial, and to the time of his death, which occurred there- 
after in the spring of 1924; the trial and judgment having been had and obtained on 
January 9, 1924. 

The evidence in plaintiff’s behalf tends to show that, although strong and well up 
to March 18, 1922, the date of his stroke, plaintiff was never thereafter able to do 
anything, not being able to care for or feed himself, and under the care of a physi- 
cian; that he could not put on his clothes, but some one had to do that for him; 
that from March 18, 1922, to March 18, 1923, a period of 52 weeks, he had to be 
taken care of “just like you would a kid.” A large portion of the time he had to be 
raised up in bed, as he could not move himself. The rest of the time he could get 
up, but he could not dress nor feed himself, but had to have the help of others in 
these matters; that the only time he was ever out of the house during the year above 
mentioned was when his brother would take him out in the effort, by giving him a 
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little air and exercise, to benefit him in that way, and on these occasions, when the 
weather was nice, he would be bundled up and taken in an automobile, about twice a 
month, to the doctor’s office for treatment—all of which was done at the doctor’s 
direction and suggestion that it would not hurt him, and might prove a benefit, but 
that he must never be left alone; that aside from these occasions he was never out 
of the house during the 52 weeks, or at any time between the date of his stroke 
and the trial. 

On the occasion of these visits to the doctor’s office he had to be helped into and 
out of the car, and up the steps into the doctor’s office, and when in there he had to 
have help; the doctor saying, insured “couldn’t handle himself to amount to any- 
thing.” The doctor further testified that at no time after the stroke was the patient 
ever able to do any labor; that soon after his stroke his condition became chronic, 
and he had to be watched at all times; that he could at times stand for a short time, 
and sit down a little, but tired quickly, and would fall down easier than he could sit, 
and had to be helped from his chair to bed or vice versa. 

There was no evidence to contradict this, except that in the “attending physician’s 
final statement,” forming part of insured’s “proof of claim,” furnished the next day 
after the expiration of the 52 weeks, and produced by defendant at the trial, was the 
doctor’s answer to the question, “Between what dates was he necessarily confined to 
the house?” viz.: “From March 18 to April 30, 1922,” and the physician’s answer to 
the question, “Confined to his bed?” viz.: “From March 18 to April 23”; and his 
answer to the question, “Give all the dates on which he visited you at your office?” 
“Every two weeks for a year, since April 30, 1922.” 

The defendant also offered in evidence the statement contained in plaintiff’s “prooi 
of claim” wherein, in answer to the question, “Were you confined to the house? If 
so, between what dates?” he stated, “From March 18, 1922, to April 30, 1922.” The 
statement, in answer to the question, “Upon what date were you first able to leave the 
the house?” further said, “Can leave house for short periods during day; brother 
always with me,” and that he was never able to go to his place of business, or to 
attend to any part of his work. 

Upon receipt of plaintiff's proof, the secretary of the company immediately ac- 
knowledged receipt of same, and, inclosing draft for $257.14, said in his letter that 
from the claim papers we “note that you were confined to the house from March 18 
to April 30, 1922, and that you were totally disabled, but not confined to the house 
thereafter. We are allowing claim exactly as presented in your proofs.” To this 
insured’s attorney replied, saying the proofs showed liability of $1,300, and demand 
was made for that amount, but payment thereof was refused. 

At the close of all the evidence defendant prayed the court to direct the jury to 
find for defendant, and when this was overruled, defendant prayed for a directed 
verdict in plaintiff’s favor for $257.14. This was likewise overruled, and the case 
submitted, after which the jury returned a verdict for $1,300 as heretofore stated. 

[1, 2] It apparently is the contention of appellant that the statements of the 
physician and of the insured in the latter’s proof are admissions, and since insured 
was unable to be present and testify at the trial, those statements were not contra- 
dicted or explained, and hence became conclusive. We cannot agree to this. The 
statements ‘contained in the “proof of claim” merely show that insured and his 
physician did not know the legal meaning and effect of the phrase “necessarily and 
continuously confined to the house,’ while the “proof of claim” otherwise discloses 
that very likely he was for the full period of 52 weeks confined to the house, within 
the legal meaning of that phrase as used in such policies. Moreover, the evidence of 
the doctor, as well as all of the other evidence in the case, shows what were the facts 
in regard to the matter, and when such facts, if found to be true, disclose that insured 
was confined to the house, within the legal meaning of that phrase as used in the 
contract, for a time longer than the dates given in the proof of claim, then such claim 
has been contradicted or explained in that regard, and the proof of claim can in no 
sense be regarded as conclusive on the plaintiff. And this too without regard to 
whether the proofs of claim were introduced after or before insured had closed 
his case. 

[3] It only remains to be seen whether the facts as offered in evidence tend to 
show that insured was confined to the house for the full period of 52 weeks as that 
phrase is legally understood in insurance policies. We think that unquestionably they 
do. Ramsey v. General Accident, etc., Ins, Co., 160 Mo. App. 236, 241, 242 S. W. 
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763, and cases cited; Home Protective Ass’n v. Williams, 151 Ky. 146, 151 S. W. 361, 
362, Ann. Cas. 1915A, 260; Dulany v. Fidelity, etc, Co. 106 Md. 17, 66 A. 614; 
North v. National Life, etc., Ins. Co. (Mo. App.) 231 S. W. 665; Bass v. Pioneer 
Life Ins. Co., 206 Mo. App. 626, 227 S. W. 639; American Life, etc., Ins. Co. v. 
Nirdlinger, 113 Miss. 74, 73 So. 875, 4 A. L. R. 871. 

It follows, therefore, that the judgment should be affirmed, and it is accordingly 
so ordered. 

All concur. 


DOLGE v. COMMERCIAL CASUALTY INS. CO. 
(Supreme Court, Appellate Division, Second Department. December 5, 1924.) 
207 New York Supplement 42. 

1. JUDGMENT—INSURER HELD ENTITLED TO DENY ON INFORMA- 
TION AND BELIEF, AND PLAINTIFF NOT ENTITLED TO SUMMARY 
JUDGMENT. 

Where insurance company had no direct knowledge of circumstances of insured’s 
death, it had right to deny on information and belief that death occurred under cir- 
cumstances creating liability under its travel policy, and plaintiff was not entitled to 
summary judgment on pleadings, especially where affidavit of insurer’s managing 
officer alleged that he had been advised by counsel that he had meritorious defense. 

(For other cases, see Judgment, Dec. Dig. § 185.) 

2. INSURANCE—DEATH FROM WOUND RECEIVED WHILE WAITING 
ON STATION PLATFORM NOT COVERED BY TRAVEL POLICY 
COVERING ACCIDENT WHILE PASSENGER IN OR ON PUBLIC CON- 
VEYANCE. 

Insured’s death from gunshot wound received while waiting for train on railroad 
station platform was not covered by travel policy insuring against death while “pas- 
senger in or on a public conveyance, including the platform, steps, or running board 
thereof,” in view of further provision that policy did not cover accidents not spe- 
fically mentioned. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Appeal from Special Term, Westchester County. 

Action by Marie C. Dolge, as administratrix of Edward H. Dolge, deceased, 
against the Commercial Casualty Insurance Company. From a judgment for plaintiff 
for $7,500, entered on an order granting plaintiff's motion for summary judgment 
on the pleadings, defendant appeals. Reversed, and complaint dismissed. 

Argued before Kelly, P. J., and Rich, Jaycox, Manning, and Young, JJ. 

Theodore H. Lord, of New York City (Fred H. Rees, of New York City, on 
the brief), for appellant. 

Julius Hallheimer, of New York City, for respondent. 

MANNING, J. The question involved is the legal liability of the defendant insur- 
ance company under one of its accident policies issued to the plaintiff in his lifetime. 
The main facts are undisputed, and plaintiff contends that she was cleatly entitled to 
the summary judgment, in view of the state of the pleadings at the time the motion 
was made; while the defendant maintains, in the first place, that the plaintiff was not 
entitled to summary judgment and, secondly, that the complaint fails to state a cause 
of action, and that, therefore, it should be dismissed and judgment ordered for the 
defendant. I am inclined to think that the defendant’s position here is sound, and 
that in the final analysis of the case the plaintiff has no cause of action, and that the 
complaint must be dismissed. 

The action is brought by the plaintiff, as administratrix to recover a single in- 
demnity under a policy, termed “travel accident policy,” issued to Edward H. Dolge, 
the deceased, which provided insurance in the event of an accident while the assured 
was a passenger on a public conveyance. The amended complaint sets forth substan- 
tially that the defendant, a corporation engaged in the insurance business, did, on 
November 3, 1917, in consideration of the payment of a premium by one Edward 
H. Dolge, make and deliver to him a policy of insurance known as a “travel accident 
policy”; that on January 5, 1924, while this policy was in full force and effect, said 
Dolge was traveling from the Bronx to his home in Mt. Vernon, Westchester County, 
N. Y., and while a passenger on a public conveyance, namely, “the Hunt’s Point 
Station of New York, Westchester & Boston Railway,” which is a common carrier 
of passengers, received an accidental injury, viz., a gunshot wound, inflicted by the dis- 
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charge of a gun in the hands of an unknown person, and that the injury thus received 
resulted in Dolge’s death within 24 hours. The plaintiff alleges that immediate 
notice of the assured’s accidental death was given to the defendant, and that within 
20 days thereafter written notice was given to the company. 

The defendant company admitted the issuance of the policy to the insured in 
1917, and that the policy was in force at the time of Dolge’s death, it having been 
renewed from year to year from the time of its original issuance and delivery. The 
company also admitted receiving the written notice of the insured’s death, and the 
demand for the principal sum of $5,000 mentioned in the policy. The answer also 
admits that on or about the 28th day of January, 1924, the defendant denied liability 
under the policy mentioned in the plaintiff's complaint. It then denies the other 
allegations of the complaint upon information and belief. 

Upon the complaint and answer, the plaintiff then moved before the Special 
Term for judgment upon the pleadings. Accompanying the motion papers is an 
affidavit, made by the widow and administratrix, Marie C. Dolge, and in this affidavit 
the particular facts in reference to the death of Mr. Dolge are set forth. There 
is also an affidavit, used in support of the motion, made by one William Reilly, the 
ticket agent of the railway company at Hunt’s Point, where the deccased met his 
death, which affidavit gives us the facts concerning the death of Mr. Dodge. His 
affidavit states that he knew the deceased; that the platform, or track level, of the 
Hunt’s Point station, where passengers b»ard trains, is located below the level of the 
street. The station itself is entered on the street level, and in order to board a 
train it is necessary for the passenger to walk through the station down a flight of 
stairs, to the platform level. The affidavit continues: 

“IT saw Edward H. Dolge, the deceased, on the 5th day of January, 1924, at 
about 12 o’clock midnight. The said Edward H. Dolge walked ‘down the stairs 
of the railway station and presented to me his commutation ticket, which entitled 
him to ride on the railway to Mt. Vernon, Westchester County, N. Y., where I 
believe the said Edward H. Dolge resided. 1 punched the aforesaid railway ticket, 
and he was then standing about five feet from the turnstile, apparently waiting for 
the train which he intended to board to arrive. Just then a stranger came on the 
railway station and told said Edward H. Dolge that he was wanted upstairs, telling 
Dolge that he had ‘short-changed’ a taxi driver. Dolge turned around to the stranger 
and said, ‘You are crazy,’ but followed the stranger to inquire. Dolge proceeded to 
go up on the staircase, which is railroad property, and as the said Dolge got on 
the stairway, and within a half minute I heard a shot fired, and as I came out of 
the ticket booth within a few seconds, about 10 seconds at the most, after the shot 
was fired, I saw Dolge staggering on the lower platform of this stairway. He was 
then standing on the staircase directly next to the station level. There are three 
landings on this winding staircase which leads from the platform level to the street. 
I looked at said Dolge, and saw he was badly wounded and arrangements were made 
to obtain a hospital ambulance. Dolge was then placed in the ambulance and taken 
to Lincoln Hospital, which is located in the borough of the Bronx, city of New 
York, where I understand he died a few hours afterwords. I had known the aforesaid 
Edward H. Dolge for some months prior to this accident, as he was a commuter on 
the railway.” 

The contention on the part of the defendant here is that the policy issued to 
Mr. Dolge is not a general accident policy at all in the accepted sense of the word, 
but is a policy covering specific risks, which are stated in the policy under clause A 
and clause B. These clauses appear in bold lettering on the first page, immediately 
after the consideration clause and the name of the assured. By subdivision (a) the 
assured is covered against loss of life while “a passenger in or on a public convey- 
ance, including the platform, steps or running board thereof, provided by a common 
carrier for passenger service.” Paragraph 26 of the policy further provides: 

“This policy does not cover any accident not specifically mentioned under clauses 
A and B.” 

It is conceded that the plaintiff has filed no proofs of loss concerning the unfor- 
tunate accident; but in compliance with the provisions of the policy, and within 
the time specified, she caused, through her attorney, notice to be given the defendant 
of .the circumstances concerning the accident and the death of her husband, and 
claimed from the defendant the amount of the policy, plus its accumulations. To this 
notice the defendant company replied, saying, in addressing plaintiff’s attorney: 
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“We note that you base the claim on the assumption that the deceased was a 
passenger of the railroad company. It appears from the reading of the policy that 
the coverage is extended while 2 passenger in or on a public conveyance. It appears 
from your letter that the deceased was not in or on a public conveyance, and under 
the circumstances the claim is not one of those covered by the policy, and we are 
obliged to deny liability.” 

The plaintiff’s attorney, in his affidavit in support of the motion for judgment on 
the pleadings, says: 

“It will be noted, therefore, that defendant seeks to avoid the payment of the 
$8,000, on the ground that the assured did not meet accidental death while ‘in or 
on a public conveyance,’ thus contending that there is no liability unless the deceased 
met accidental death in or on a coach of the conveyance or the platform or running 
board thereof. I claim that this policy is to be construed according to the plain and 
ordinary meaning of the terms which the parties have employed, and that the policy 
in question covers accidental injuries or resulting death occasioned to a passenger while 
on the platform or property of a railway company. This clause should be construed 
in accordance with the general purpose of the contract, which was to insure a human 
being against accidents while a passenger in or on a public conveyance. The policy is 
termed a ‘travel accident policy,’ and the object thereof should not be defeated by a 
strained interpretation [of] which the defendant seeks to avail itself.” 

{1] This contention of the plaintiff's attorney is the main point upon which he 
relies to sustain the granting of the summary judgment, and also the right of his 
client to recover against the defendant company. His point before the Special 
Term was that the answer of the defendant, not having been supplemented by 
affidavits, was not sufficient to warrant the court in denying judgment when summary 
application was made therefor. In support of this contention he cites the well- 
known cases of Gen. Investment Co. v. Interborough R. T. Co., 235 N. Y. 133, 139 
N. E. 216, Dwan v. Massarene, 199 App. Div. 872, 192 N. Y. S. 577, and Rogan 
v. Consolidated Coppermines Co., 117 Misc. Rep. 718, 193 N. Y. S. 163. 

I am inclined to disagree with the learned counsel for the plaintiff on the first 
branch of the case. I do not think that this was a proper action in which to declare 
a summary judgment. The cases in which summary judgments have been granted 
will be found in a large majority to have been commercial cases, involving checks, 
notes, drafts, and other evidences of debt, concerning which the answers interposed 
were what we formerly called sham, and could then have been stricken out on motion. 
The defendant company in this particular case had no direct knc “*dge of the 
circumstances surrounding the death of Mr. Dolge, and I think it had a right to deny, 
upon information and belief, the fact that the man died under circumstances which 
would create a liability on its part, and that the trial of that important issue of fact 
should have been had before a court and a jury. 

As a matter of fact, in opposition to the motion for judgment on the pleadings, 
in addition to the answer interposed to the amended complaint, an affidavit was sub- 
mitted by Mr. Dull, who is vice-president and manager of the defendant company. 
Mr. Dull swears that he has denied in the answer the allegations contained in the 
fourth paragraph of the plaintiff’s complaint upon information and belief, since he 
was informed that the plaintiff's intestate was held up and killed on a public highway 
in the Borough of the Bronx, in the City of New York, and not while a passenger in 
or on a public conveyance, including the platform, steps, or running board thereof, 
provided by a common carrier for passenger service, as limited by the terms of the 

olicy upon which the action is based. Mr. Dull’s affidavit further set forth that 
he had fully and fairly stated the facts in this case to the counsel for the company, 
and that he had been advised that the company had a good and substantial defense on 
the merits, and that the answer was not interposed for delay, but was interposed in 
good faith. Under these circumstances, it seems to me that the order granting sum- 
mary judgment in this case was improper, and that it should be reversed on the 
ground that there was an issue to be tried by a jury. ; , 

[2] We now come to the real controversy in this case, and that is the question 
of the defendant’s liability under its policy. That question is: Did the policy cover 
the crime which resulted in the death of the assured? The plaintiff says that the 
policy did so cover the occurrence. The complaint alleges: 

“Fourth. That on or about the 5th day of January, 1924, and while the said 
policy was in full force and effect, and while the said Edward H. Dolge, the assured 
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therein named, was traveling from the Borough of the Bronx, City of New York, 
to his home in Mt. Vernon, Westchester County, State of New York, and while 
the said Edward H. Dolge was a passenger on a public conveyance, namely, the 
Hunt’s Point station of New York, Westchester & Boston Railway, which is a 
common carrier of passemgers, and which said railway station was and still is 
located in the Borough of the Bronx, New York City, the said Edward H. Dolge 
received a bodily injury through external, violent, and accidental means, to wit, a 
gunshot wound inflicted by the discharge of a gun or revolver then in the hands of 
a person unknown to plaintiff.” 

Plaintiff’s contention is that, at the time Mr. Dolge was killed, he was a 
passenger traveling from the Bronx to his home in Mt. Vernon; in other words, 
it is claimed that Dolge was in the act of traveling, and that the going to and being 
at the station where he subsequently met his death was a necessary part of such 
travel in the ordinary course of events, because plaintiff contends that it is a physical 
impossibility for a person to get into a coach of a train unless such person first 
goes to the railway station to board the train. The further claim is made that the 
deceased, while on a journey, and traveling from the Bronx to his home’in Mt. 
Vernon, and while a passenger of a railroad, and on its station, was assaulted and 
killed; and, this being the situation, plaintiff’s main reliance is placed on. the well- 
known case of Northrup v. Railway Passenger Assur. Co., 43 N. Y. 516, 3 Am. 
Rep. 724. 

As I read the Northrup Case, it is not at all an authority for the plaintiff’s 
position as taken in the present case. In the Northrup Case it was conclusively 
shown that Mrs. Northrup had undertaken to go on a journey from Steuben County 
to Madison County; that the mode adopted for making the journey was by rail 
from Steuben to Watkins, in Schuyler County, thence by steamer to Geneva, and 
thence by rail to Madison County. As she pursued her journey, and had arrived 
at Geneva on board the steamer, and, as usual, was passing on foot from the 
steamboat landing to the railway station to get on board the cars for the remainder 
of her journey, and while she was passing from the landing to the station, a dis- 
tance of about 70 rods, she slipped and fell, thereby receiving injuries which caused 
her death about four days thereafter. It further appears in the Northrup Case 
that upon the arrival of the boat at Geneva there usually were hacks at the landing 
seeking passengers for any part of the village or the railroad station, but that a 
large majority going to the railroad station went there on foot. So that we have 
an entirely different state of facts in the Northrup Case from that presented here. 
And in the Northrup Case also the conditions of the policy were different. The 
clause in the Northrup Case provided insurance “when caused by any accident 
while traveling by public or private conveyances provided for the transportation 
of passengers.” The Court of Appeals in the Northrup Case held that this con- 
templated insurance for the trip, and the court further found that the passage from 
the steamboat to the train did not interrupt the journey, and said in that case that 
such passenger, “within the fair construction of the language, is a traveler by 
public conveyance all the way from New York to Dunkirk, although he may walk 
a short distance from the ferryboat to the train at Jersey City, or from one train 
to another, when such changes are made at intermediate stations.” Page 519. 

There is no ambiguity, however, in the clause in the policy upon which the 
present action is brought, because it specifically provides that insurance is covered 
only “while a passenger in or on a public conveyance, including the platform, steps, 
or running board thereof, provided by a common carrier for passenger service.” 
The policy further provides that it does not cover any accident not specifically 
mentioned in clause A, above quoted. There is no such language in the Northrup 
Case. In that case it was the trip that was intended to be covered. But in the 
present case it is the particular place where the accident occurs that is covered. 
I do not believe that it was ever the intention of the parties to this contract that 
insurance would be provided in any situation outside of the express language 
of the policy itself, to which I have referred. The language is clear and unambigu- 
ous, and to give the construction to it which is claimed by the plaintiff's counsel 
would, in my judgment, do violence to the plain language of the contract itself. 
The same principle was announced in Van Bokkelen v. Travelers’ Ins. Co., 34 App. 
Diy. 400, 54 N. Y. S. 307, where the provision of the policy read as follows: 

‘If such injuries are sustained while riding as a passenger in any passenger 
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conveyance using steam, cable or electricity as a motive power, the amount to be 
paid shall be double the sum specified in the clause under which claim is made.” 

In that case the plaintiff was riding on the platform of one of the trains of 
the Delaware, Lackawanna & Western Railroad. While upon the platform the 
plaintiff's intestate fell or was thrown down and dragged for ‘some distance. She 
claimed that she was entitled to the indemnity provided for by the policy of insur- 
ance. The Appellate Division in the First Department referred to the Northrup 
Case, and held that the language in that case, and also in Theobald v. Railway 
Passengers’ Assurance Co., 26 Eng. Law & Equity Reports 432, was quite different, 
and said: 

“Counsel for the plaintiff, in stating his contention, says that the word ‘in’ is 
ordinarily accepted as an equivalent of the word ‘on,’ and in construing this clause 
of the policy he contends that the deceased, while riding as a passenger on a passenger 
conveyance, steam, cable, or electricity, is entitled to the benefit of the clause; that 
is, if he met his death while traveling as a passenger. We cannot agree with this 
contention. If such had been the intention of the parties, different words would 
have been used, and the section would not have been limited to injuries sustained 
while riding as a passenger in a passenger conveyance.” 

This case was affirmed by the Court of Appeals. The defendant contends that 
there is, therefore, no question but that the decision in the Northrup Case was 
based entirely upon the language used in that policy, and that the Court of Appeals 
has recognized that, where specific and definite language is used, the courts must 
give to such language its reasonable and natural meaning, and that, where a policy 
provides for insurance while in or on-a conveyance, it does not cover accidents 
occurring elsewhere. The United States courts have interpreted this clause the 
same as the New York courts. In the case of Attna Life Ins. Co. v. Vandecar, 
57 U. S. App. 446, 460, 86 F. 282, 289, 30 C. C. A. 48, 55, the court used the 
following language: 

“The words ‘in a passenger conveyance’ were doubtless used advisedly, and 
for the express purpose of limiting the defendant’s liability.” 

Hence I think there is great force in the contention of the defendant’s counsel 
here, and that the plaintiff’s theory of this case is entirely erroneous. We had 
practically the same question presented to us in the February, 1922, term, in the 
action of Reinberg v. New York Life Insurance Co., 201 App. Div. 858, 192 N. Y. S. 
947 (March, 1922), where the claim was made under a policy providing for double 
indemnity, upon receipt of due proof that the death of the insured was caused 
directly by accident while traveling as a passenger on a‘ street car, railway train, 
or steamboat licensed for the regular transportation of passengers, or other public 
conveyance operated by a common carrier. The insured in that particular case 
had entered upon the’railroad station platform for the purpose of boarding a 
railroad train leaving that station at 10.28 a.m. for New York City, and was a 
passenger of the railroad company. When he came upon the station platform a 
southbound train was moving out, and the insured reached the train and seized 
hold of the handlebars or grabirons upon each side’ of the entrance to one of the 
cars, and ran alongside of the entrance while boarding the train. But the rapidly 
increasing speed of the train prevented him from getting on board, and he finally 
lost his grip on the handlebars or grabirons after running alongside of the train 
and being carried along by it while holding on to the handlebars for a distance 
of between 50 and 100 feet, and he fell and was killed by the train. The finding 
of the court below was that the deceased was killed while traveling as a passenger 
on the railroad on the day in question, and that the plaintiff was entitled to double 
indemnity under the policy. We reversed the judgment of the trial court, whose 
finding was that the death of the assured was caused by accident while traveling 
as a passenger on a railway train. 

Of course, the policy under discussion in that case had to do with the pay- 
ment of double indemnity. _ But the principle is precisely the same, because the 
liability of a company for either single or double indemnity is absolutely dependent 
upon the reading of the insurance contract. In the present case the liability of the 
defendant corporation only arose in case the assured suffered accident or death “while 
@ passenger in or on a public conveyance, including the platform, steps, or running 
board thereof, provided by a common carrier for passenger service.” There is no 
basis for the claim in this case on the part of the plaintiff that Mr. Dolge was shot 
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while he was a passenger in or on a public conveyance, including the platform, steps, 
or running board thereof, provided by a common carrier for passenger service. 
The proof is entirely to the contrary, and when we take that particular clause of 
the policy, and also the additional provision that the policy itself did not cover 
any accident not specifically mentioned as above, it seems to me that the plaintiff 
has no case, and that her complaint must be dismissed. 

I suggest, therefore, a reversal of the judgment on the law and the facts, with 
costs, and a dismissal of the plaintiff’s complaint, upon the ground, first, that an 
issue of fact was presented as to where the casualty involved occurred; and, sec- 
ondly, upon the ground that the complaint does not state facts sufficient to constitute 
a cause of action, in that it appears therefrom that the casualty did not occur while 
the deceased was “a passenger in or on a public conveyance, including the plat- 
form, steps, or running board thereof, provided by a common carrier for passenger 
service,” and therefore was not a risk covered by the policy of insurance issued by 
the defendant company. All concur. 


CLUM v. NEW AMSTERDAM CASUALTY CO. 
(Supreme Court of Pennsylvania. Nov. 24, 1924.) 
126 Atlantic Reporter 810. 

1. INSURANCE—DOUBTS IN CONSTRUCTION OF POLICY RESOLVED 
IN INSURED’S FAVOR. 

Doubts in construction of policy, prepared by insurer, should be resolved in 
favor of insured. . 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—WORDS OF CLAUSE OF ACCIDENT POLICY, “TO ROB 
INSURED BY FORCE,” HELD NOT TO APPLY WHEN CRIME COM- 
MITTED WAS BURGLARY. 

In view of common-law and statutory definitions of burglary and robbery, held 
qvords, “to rob insured by force,” in clause of accident policy, having to do with 
kinds of injury for which company is liable “while insured is defending himself 
against an attack of a burglar or robber, who is attempting to rob insured by force,” 
apply only where the crime committed is robbery, and not where it is burglary. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Court of Common Pleas, Allegheny County; Harry H. Rowand, 

Judge. 
Action by L. I. Clum against the New Amsterdam Casualty Company. Judg- 

ment for plaintiff, and defendant appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

Harry J. Nesbit, of Pittsburgh, for appellant. 

John D. Meyer, of Pittsburgh, for appellee. 

Scuarrer, J. In this action of assumpsit on an accident insurance policy, the 
verdict and judgment favored plaintiff, and defendant has appealed. 

The nub of the controversy lies between two clauses in the policy having to do 
with the kinds of injury for which the company is to be held liable, one of which 
reads : 

“Burglar. H. While insured is defending himself against an attack of a 
burglar or robber, who is attempting to rob the insured by force.” 

If this clause applies to the present claim (and it was determined in the court 
below that it did), then the indemnity payable is $2,600. The other clause provides: 

“General Death. Q. Should the insured sustain such injuries not occurring as 
specified in any of the foregoing paragraphs A to L inclusive, but which shall be the 
sole cause of the death of the insured within one month from the date of the event 
causing such injuries, then and not otherwise the company will pay to the beneficiary 
fifty dollars.” 

If this is the applicable clause under the proofs adduced, the verdict was wrong. 

The insured, a woman, was found dead in the bedroom of her house, having 
died as a result of wounds which, according to expert testimony, could not have 
been self-inflicted. There was no evidence as to what occurred at the time of the 
murder, except it appeared that deceased had been stabbed to death. It was not 
shown there was a struggle; her desk in the room where she was found was open 
with papers scattered about it, and there was one or more lying on the floor. When 





498 The Insurance Law Journal, Vol. 64 [Mar., 1925 


her body was discovered, she had been dead, in the opinion of the doctor who made 
the post mortem examination, for at least four days. It appeared that customarily 
the deceased carried a large sum of money on her person, as much as $3,000. She 
was last seen with this amount of money about her three or four days before death. 
No money, except some loose change, was found with her body, although there was 
about $150 found in the locked safe in her room. 

The position assumed by appellant is that it is not enough to show that burglar 
killed the deceased, but it must appear the burglar was attempting to rob her by 
force, and there is no evidence of this; that testimony to show the insured carried a 
large sum of money about her, and it was missing, was incompetent as a basis for 
the conclusion that she had been robbed, as the times when she was shown to have 
had the money in her possession were too remote to warrant the conclusion that she 
had it with her at the time she was killed. 

[1, 2] In our view, the appellant gives to the clause of the policy first men- 
tioned a construction too strigent against the claimant. The policy was prepared 
by the company, and doubts in construction of the language used should be resolved 
in favor of the insured. Nusbaum v. Hartford Fire Ins. Co., 276 Pa. 526, 120 A. 481. 
Appellant’s counsel in his brief says: 

“If the plaintiff is required only to prove that a technical burglary was com- 
mitted, and one without any element of robbery, then the verdict was proper. But 
if the policy means that the burglar also must have been attempting to rob his victim 
by force, the proofs have failed to measure up to the burden required.” 

It is admitted there was a burglary committed, but averred the purpose was 
murder and not robbery. 

We do not construe the policy as meaning that if death is caused by a burglar, 
it must be further shown that he attempted to rob the insured by force. We hold 
that the latter words, “to rob the insured by force,” apply only where the crime com- 
mitted is robbery and not burglary. The use of force inheres if the definition 
of the crime of robbery at common law, but not in that of burglary. “The defini- 
tion of a burglar as given by Sir Edward Coke is ‘he that by night breaketh and 
entereth into a mansion house with intent to commit a felony.’” 4 Blackstone’s 
Commentaries, p. 224. Robbery is defined as “the felonious and forcible taking from 
the person of another of goods or money to any value by violence or putting him 
in fear.” 4 Blackstone’s Commentaries, p. 242. The common-law meaning is carried 
into our statutory definition of the crimes: Act of March 31, 1860, P. L. 382, section 
135 as to burglary (P. L. 415; Pa. St. 1920, §7740), sections 100 and 102 as to 
robbery (P. L. 408; Pa. St. 1920, §§ 8034, 8035). Breaking and entering the deceased’s 
dwelling to commit any felony whatever made the intruder a burglar, and naming this 
crime in the policy carried with it no implication of the presence of force in its 
commission. The clause included two possibilities of death, ‘While insured is defend- 
ing himself against an attack of (1) a burglar; or (2) robber, who is attempting 
to rob the insured by force.” This being so, the plaintiff was entitled to recover, as 
she did, the larger indemnity provided by the policy. 

It was not necessary for appellee to show by the evidence of the possession 
of money by the deceased and its absence after death that she had been robber. For 
this reason, it is not requisite that we shall pass on the assignments of error covering 
the testimony as to the carrying of money by the deceased about her person. 

The assignments of error are overruled, and the judgment is affirmed, 
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PACIFIC FIRE INS. CO. OF NEW YORK v. BURNETT. (4 Div. 149.) 
(Supreme Court of Alabama. Nov. 6, 1924. Rehearing Denied Dec. 4, 1924.) 
102 Southern Reporter 214. 

3. DETINUE—EVIDENCE HELD INSUFFICIENT TO ESTABLISH IN 
PLAINTIFF TITLE TO AUTOMOBILE FOUND IN DEFENDANT'S 
POSSESSON. 

Evidence held insufficient to establish in plaintiff title to automobile fonud in 
defendant’s possession. 

(For other cases, see Detinue, Dec. Dig. § 18.) 

Sayre, Miller, and Bouldin, JJ,, dissenting. 

Appeal from Circuit Court, Covington County; W. L. Parks, Judge. 

Action in detinue by the Pacific Fire Insurance Company of New York against 
Mrs. M. E. Burnett. From a judgment for defendant, plaintiff appeals. Affirmed. 

Rushton, Crenshaw & Rushton, of Montgomery, and E. O. Baldwin, of Andalusia, 
for appellant. 

Powell, Albritton & Albritton, of Andalusia, for appellee. 

Tuomas, J. The action was detinue to recover a Marmon automobile. The 
complaint as amended described the property claimed as one Marmon 1918 model 
touring car, now numbered 7181880, motor now numbered 92888. Upon filing original 
complaint the sheriff did not take the property in possession, for the reason stated 
in his return that he was unable to locate the property because of the indefiniteness 
of its description in the complaint. An alias writ was issued, and defendant gave 
the statutory bond and retained the possession of the car. The trial, on plea of the 
general issue, resulted in a verdict for the defendant. 

Plaintiff's motion for a new trial, assigning, among other grounds, that the 
verdict was contrary to the great weight of the evidence, was overruled. The only 
question of law involved is the identity of an automobile found in the possession of 
the defendant at Andalusia, Ala., in March, 1922, and the automobile that was 
was stolen in Chicago, Ill., in April, 1919. 

The evidence for plaintiff shows that when the assembled parts of a car—the 
body, engine or motor, transmission, rear axle, front axle, steering gear, generator— 
are put together and leave the factory they have serial numbers. ‘Lhus the factory 
assembling record of each car is different from that of other cars of the same or 
different make. 

[1] The evidence for the respective parties, or inferences which may be drawn 
therefrom, were in conflict. The questions of fact should have been submitted to the 
jury. McMillan v. Aiken, 205 Ala. 35, 40, 88 So. 135. 

[2] If the judgment on the motion is sufficient in form, we are brought to a 
consideration of the weight of the evidence within the rules obtaining. The bill 
of exceptions recites that the motion for a new trial “came on for hearing on the 
28th day of September, 1923, and the plaintiff introduced on such hearing the testi- 
mony which had been heard on the trial of the case. The court overruled the motion 
for the new trial, and to such action of the court the plaintiff duly and legally 
excepted.” 

The foregoing is a mere recital of the fact that the motion was overruled. This 
was sufficient for the purpose. Stokes v. Hinton, 197 Ala. 230, 72 So. 503. It must 
be conceded that, if a judgment granting the motion had been rendered, the foregoing 
would have been insufficient as a formal judgment on the motion to set aside the 
judgment of the court theretofore entered pursuant to the verdict of the jury. Ex 
parte Doak, 188 Ala. 406, 66 So. 64; Lewis v. Martin, 210 Ala. 401, 98 So. 635; 
Wells v. State, 19 Ala. App. 403, 97 So. 681; Gray v. State, 55 Ala. 86; 1 Black on 
Judgments, § 115, p. 124. The statute provides that the decision of the court on the 
motion may be reduced to writing, etc., and included in the bill of exceptions if the 
same is to be reviewed by this court. Code 1907, § 2846, as amended by Acts 1915, 
p. 722; Birmingham Waterworks Co. v. Justice, 204 Ala. 547, 86 So. 389. The 
decision of the court on the motion was a declination to disturb the formal judgment 
shown in the record proper. This fact and the exception to such action of the court 
are duly shown by the quoted excerpt from the bill of exceptions. Thus we are 
brought to a consideration of the sufficiency or great weight of the evidence. 

[3] A comparison of the facts shown by this record with those in American 
Insurance Co. v. Newberry (Ala. Sup.), 100 So. 922, discloses a similarity as to change 
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of serial numbers. Both cars were Marmons, stolen from Grant Park in the city 
of Chicago, and the important parts thereof were serially numbered. It is pointed 
out that the serial numbers of the parts of the two cars have been changed; that 
the change consisted, in the main, in converting the figure 3 into an 8, the figure 6 
into an 8, the addition of the figure 5 to the number of the magneto, etc. The service 
manager of the Nordyke & Marmon Company, which manufactured the 1918 Marmon 
car, testified that that company never manufactured or put upon the market a Mar- 
mon touring car of that model “numbered 7181880,” of the description given by 
defendant in her answers to interrogatories propounded under the statute. 

The action being detinue, it was incumbent on plaintiff to establish in itself the 
title to the automobile found in Mrs. Burnett’s possession. To do this plaintiff intro- 
duced evidence showing the sale of the car in July, 1918, by the manufacturers to 
the dealer and by the latter to Frye, its mortgage and insurance, the fact that it was 
stolen in Chicago on April 18, 1919, and that the loss was duly reported. The testi- 
mony further showed that the rear exle, main frame, and starter of the car found in 
the possession of the defendant had the same serial number as that of the stolen car, 
and that other important parts thereof bore different numbers. However, the testi- 
mony for plaintiff tended to show a change of the serial numbers, and that for the 
defendant tended to show no change was visible or discovered on inspection of the 
car in her possession. Defendant’s evidence further showed that the Burnett car 
was in Alabama in the possession of defendant’s vendor during the latter part of 
March, or the first of April, 1919, before the date of the theft, and on the date of 
the larceny of the Frye car in Chicago the Burnett car was in Andalusia, and in 
which the witness Fellows and others had ridden. 

In the present state of the testimony, and the inferences to be drawn therefrom 
by the jury, we cannot say that a new trial should have been granted. 

The judgment of the circuit court is affirmed. 

Affirmed. 

Anderson, C. J., and Somerville and Gardner, JJ., concur. 
Sayre, Miller, and Bouldin, JJ., dissent. 


AMERICAN AUTOMOBILE INS. CO. v. CARSON. (4 Div. 148.) 
(Supreme Court of Alabama. Nov. 6, 1924. Rehearing Denied Dec. 18, 1924.) 
102 Southern Reporter 219. 

4. DETINUE—REFUSAL OF PLAINTIFF'S AFFIRMATIVE CHARGE HELD 
WITHOUT ERROR, IN VIEW OF INSUFFICIENCY OF EVIDENCE OF 
IDENTITY. 

In action to recover automobile as stolen property where there was evidence 
that theft in question occurred in Chicago, September 3d, and that defendant’s car was 
seen in Florida September 6th, and distance between such points was more than 1,900 
miles, there was no error in refusal of plaintiff’s general affirmative charge. 

(For other cases, seé Detinue, Dec. Dig. § 22.) 

Appeal from Circuit Court, Covington County; W. L. Parks, Judge. 

Action in detinue by the American Automobile Insurance Company against 
Johnson Carson. Judgment for defendant, and plaintiff appeals. Affirmed. 

It appears that the plaintiff insurance company issued a policy of theft insurance, 
on a Cadillac automobile, to a person in Illinois, which automobile was stolen in the 
city of Chicago on September 3, 1920; that the insurance company paid the loss to 
the owner, taking from the owner a receipt and bill of sale; that on September 6, 
1920, defendant, Carson, saw a car of the same make and type in Pensacola, Fia., 
which he acquired by trade and purchase two days later; that an investigator, repre- 
senting the insurance company, found this car in the possession of the defendant, 
in Andalusia, Ala., in March, 1922, and claimed it to be the car stolen as stated. 
Shortly thereafter this suit was instituted. 

The evidence as to the identity of the automobile was in conflict. The jury 
returned a verdict for the defendant. There was judgment accordingly, and from it 
the plaintiff has appealed, assigning as error the action of the court in refusing 
the affirmative charge requested by it in writing and in overruling its motion for 
a new trial. 

Rushton, Crenshaw & Rushton, of Montgomery, and E. O. Baldwin, of Anda- 
lusia, for appellant. 

J. Morgan Prestwood, of Andalusia, for appellee. 








Auto] Importers & Exporters Ins. Co. v. Jones 501 


Tuomas, J. The rules governing the giving of the affirmative charge have been 

on? this court and need not be repeated. McMillan v. Aiken, 205 Ala. 35, 40, 88 
0. : 

Under the conflict in the evidence, jury questions were presented as to several 
material facts: The alteration vel non of the policy of insurance as to the factory 
number of the car as originally expressed in the policy; the initials on the doors of 
the car‘as sold and the absence thereof on the car found in defendant’s possession; 
the distance from Chicago to Pensacola; the time required to drive an automobile 
from and to the points indicated by the evidence. -The time of the larceny of the 
car in Chicago is fixed as September 3 and that when defendant’s car was seen in 
Florida was September 6, 1920; and the distance between the two points was 1,900 
miles. 

{1] The testimony of an approximate distance and estimate of time is opinion 
evidence. In the consideration of such evidence the jury have the right to and should 
exercise a reasonable judgment, consult common knowledge and experience, and 
consider such evidence with all the other evidence on the question, and draw the 
reasonable inferences therefrom in finding the truth of the matter for decision. 

[2, 3] Courts take judicial knowledge of the locations of Chicago and Pensa- 
cola and the approximate distance between the two points. People of Illinois v. 
Pease, Sheriff, 207 U. S. 100, 28 S. Ct. 58, 52 L. Ed. 121, 126. However, under 
one phase of the evidence it is shown that the usual route of travel between said 
cities was a greater distance than 1,900 miles, and that the mode of travel was by 
automobile. We take such evidence for the defendant as true, when considering the 
propriety of giving the general affirmative instruction for the plaintiff. The reasonable 
time required to transport a car between the said two points was a material question 
of fact for the jury. The cases of Aitna Explosives Co. v. Schaeffer, 209 Ala. 77, 
95 So. 351, Hicks v. Burgess, 185 Ala. 584, 64 So. 290, and Stockburver Brothers v. 
Aderholt, 195 Ala. 56, 70 So. 157, as to opinion evidence opposed to undisputed facts 
raising no issue, are not inconsistent with the holding we now make. 

[4] When the original policy of insurance certified to this court is inspected, 
and all the evidence is considered, we are of the opinion that no error was com- 
mitted by the trial court in refusal of written charges requested by the plaintiff. 

Under the rule of Cobb v. Malone & Collins, 92 Ala. 631, 9 So. 738, and cases 
following that case, no reversible error was committed in overruling plaintiff's motion 
for a new trial. 

The judgment of the circuit court is affirmed. 


Affirmed. 
ANDERSON C. J., and SOMERVILLE and BOULDIN, JJ., concur. 


IMPORTERS’ & EXPORTERS’ INS. CO. v. JONES. (No. 35.) 
(Supreme Court of Arkansas. Dec. 8, 1924.) 
266 Southwestern Reporter 286. 

1. INSURANCE—LANGUAGE OF PARTICULAR CLAUSE CONSIDERED 
WITH ALL OTHER LANGUAGE, AND INTERPRETED IN LIGHT OF 
PARTIES’ SITUATION AND SUBJECT-MATTER. 

In arriving at intention of parties to insurance contract, language of particular 
clause must be considered in connection with its immediate context and all other 
language of policy, and interpreted in light of parties’ situation and subject-matter 
of contract. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE—CONSTRUCTION MOST UNFAVORABLE TO PARTY 
FRAMING CONTRACT ADOPTED. 

If language of insurance policy is of doubtful meaning and susceptible of two 
constructions, one favorable to insured and other to insurer, that most unfavorable to 
party framing contract and using language to express intent must be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—LIABILITY FOR LOSS OF AUTOMOBILE BEING TRANS- 
PORTED, HELD NOT LIMITED TO LOSS FROM “SINKING,” ETC., OF 
CONVEYANCE RATHER THAN CAR ITSELF. 

Insurer’ s liability under clause of policy insuring automobile “while being trans- 
ported in any conveyance by land or water, the stranding, sinking, collision, burning, 
or derailment of such conveyance,” held not limited to loss by sinking, etc., of con- 
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veyance, rather than of car itself; “sinking,” 

description of manner of loss of car. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

4, INSURANCE—CONTRACT GIVEN FAIR, REASONABLE, AND SENSI- 
BLE CONSTRUCTION. 

Insurance contract should be given such fair, reasonable and sensible construction 
as it is to be assumed intelligent business men would give it, rather than -strained, 
forced and unnatural, unreasonable or strict technical interpretation, or one leading 
to absurd conclusion or rendering policy nonsensical. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE—LOSS OF AUTOMOBILE SINKING INTO WATER WHILE 
BEING DRIVEN FROM FERRYBOAT HELD COVERED BY POLICY 
INSURING AGAINST LOSS DURING TRANSPORTATION. 

Loss of automobile sinking into water when rear wheels pushed back ferryboat, 
from which it was being. driven after being transported across river, held covered 
by policy insuring against sinking, etc., while being transported in any conveyance 
by land or water, transportation not having ended. 

(For other cases, see Isurance, Dec. Dig. § 424.) 

Appeal from Circuit Court, Pulaski County; Richard M. Mann. Judge. 

Action by Claudius Jones against the Importers’ & Exporters’ Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

Rogers, Barber & Henry, of Little Rock, for appellant. 

A. L. Rotenberry, of Little Rock, for appellee. 

Woop, J. This is an action by the appellee against the appellant on an insurance 
policy to recover the sum of $295 alleged to be due on account of damage to appellee’s 
automobile by the sinking of the same in Black river. The cause was submitted to 
the court sitting as a jury on the following agreed statement of facts: 

“That the plaintiff, Claudius Jones, on November 12, 1922, was the owner of a 
certain Hupmobile coupé, upon which there was in full’ force and effect a certain 
insurance policy issued by the defendant herein, covering loss or damage by fire, 
theft, and transportation to the body, machinery, and equipment of said car. 

“That the said Claudius Jones and C. C. Larimer drove said car onto a ferry- 
boat at Point Ferry, about 200 yards above Black river, where it goes into White 
river, about 8 miles north of Newport, Ark., and were transported on said boat 
across said river. When the boat arrived at the other side of the river, the ferry- 
man drew down the apron of said boat. The embankment was steep, and it was 
also raining. Plaintiff and the said Larimer were in the said automobile with the 
door and windows closed. After the boat was landed and the apron to the boat 
let down by the ferryman, plaintiff, believing that all was safe, started to drive off 
the said ferryboat. When the front wheels of said automobile landed on the bank, 
the rear wheel pushed the boat back, which let the said automobile back off into the 
water, which was some 15 feet deep.” 

It was agreed that the appellee had sustained damages by reason of the accident 
in the sum of $295. Attached to the agreed statement was a copy of the insurance 
policy which is headed: “Customer’s Copy—Non-valued Fire, Theft, and Trans- 
portation Form.” On the back of the policy is plainly printed : “Automobile Cer- 
tificate—Non-valued Fire, Theft, and Transportation Form.” In the body of the 
policy the automobile “is insured against direct loss or damage by fire, theft, and 
transportation to the body, machinery, and equipment, subject to all conditions, stipula- 
tions, provisions, exclusions, and warranties contained and set forth in said policy, 
or set forth herein which are a part of said policy.” On the back of the policy, 
among many other provisions, is the following: 

“Perils insured against: (a) Fire, arising from any cause whatsoever, and 
lightning. (b) While being transported in any conveyance by land or water, the 
stranding, sinking, collision, burning, or derailment of such conveyance, including 

general average and salvage charges for which the insured is legally liable. (c) 
Theft, robbery, or pilferage, except by any person or persons in the assured house- 
hold,” etc. 

The court entered a judgment upon the above facts in favor of the appellee in 
the sum of $295 and for penalty and attorney’s fee, from which judgment is this 
appeal. 


The only question for our decision is whether the damages sustained by the 





etc., being words of enumeration or 
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appellee were covered by the policy. If appellant is liable at all, its liability must be 
predicated upon subdivision (b), supra, of the policy. The appellant contends that it 
is not liable under this provision because, first, the car at the time of the accident 
was not being transported in any conveyance by land or water; and second, because if 
the car was being transported in a conveyance, the clause of the policy did not cover 
loss or damage by the “sinking” of the car for the reason that there was no “strand- 
ing,” “sinking,” “collision,” “burning,” or “derailment” of the conveyance in which 
the car was being transported. To sustain this contention appellant relies upon the 
case of Wample v. British Empire Underwriters’ Agency, 54 Dom. L. R. 657, in 
which the Supreme Court of Canada had under review a policy containing precisely 
similar provisions to those set forth above. In construing these provisions, the court, 
among other things, said: 

“And the risk that the policy assumes is the stranding, burning, sinking, collision, 
and derailment of the conveyance containing the motor car while being transported 
by land or water. It is not the stranding, sinking, etc., of the motor car itself which 
is covered, but of the conveyance. And any damage to the motor car resulting from 
such accident to the conveyance would be covered by the policy. The opening words 
of the clause are to be interpreted solely as marking the occasion upon which any 
specified accident to the conveyance will entitle the insured to recover.” 

[1, 2] We cannot concur in this construction of the contract. To our minds it 
is entirely too narrow and superficial and does not carry out the intention of the 
parties to the contract of insurance. In arriving at the intention of the parties to 
the contract of insurance, the language of the clause in sub-division (b) in the 
policy must be considered in connection, not only with its immediate context, but 
with all the other language of the policy. It must be interpreted in the light of the 
situation of the parties and the subject-matter of the contract; and if the language 
used by the parties is of doubtful meaning and susceptible of two constructions, 
the one favorable to the insured and the other to the insurer, that construction must 
be given which is most unfavorable to the party framing the contract and using 
the language to express the intention of the parties. 

These are familiar canons for the construing of all contracts, and especially insur- 
ance contracts. Wood v. Kelsey, 90 Ark. 272, 119 S. W. 258; Ft. Smith Light & 
Trac. Co. v. Kelley, 94 Ark. 461, 471, 127 S. W. 975; Hope Spoke Co. v. Maryland 
Cas. Co., 102 Ark. 8, 143 S. W. 85, 38 L. R. A. (N. S.) 62, Ann. Cas. 1914A, 268; 
Harrison v. Interstate Business Men’s Ass’n of Des Moines, 133 Ark. 163, 202 S. W. 
34; Lincoln Reserve Life Ins. Co. v. Smith, 134 Ark. 245, 203 S. W. 698; Benham 
v. Amer. Central Life Ins. Co., 140 Ark. 612, 217 S. W. 462; Home Mutual Benefit 
Ass’n v. Mayfield, 142 Ark. 240, 218 S. W. 371; Eminent Household of Columbian 
Woodmen y. McCray, 156 Ark. 300, 247 S. W. 379. In the last-named case we said: 

“Insurance policies are usually prepared on blank forms prepared by experts of 
the company, and where the language used is doubtful it must be given the strongest 
interpretation against the insurer which it will reasonably bear.” 

See, also, Benham v. Amer. Cent. Life Ins. Co., supra. 

[3] Now, the subject-matter of the insurance was an automobile, and it occurs 
to us, when all the language of the policy is considered, that it was the intention 
of the parties to insure the automobile against direct loss or damage by fire, theft, and 
transportation; against fire arising from any cause whatever, and against transporta- 
tion arising from any cause whatever. To be sure, by feather-edge refinements in the 
construction of language and a process of trained reasoning, the language of clause 
(b) is susceptible of the construction given it by the Canada court, and in accord- 
ance with the contention of learned counsel for appellant. But such construction 
would not carry out the intention of the parties to the contract. It was manifestly 
their intention, by the language used, to cover all conceivable losses to the automobile 
while it was being transported, and they used the terms “sinking, collision, stranding, 
burning, and derailment” as an enumeration of the methods by which such loss or 
damage might occur. When the subject-matter of the insurance and the language of 
the policy as a whole is considered, it certainly cannot be said that it was the inten- 
tion of the company to limit its liability to he appellee for a loss or damage cused 
only by the sinking, collision, stranding, burning, and derailment of the conveyance 
in which the car was being transported, rather than the “sinking,” etc., of the car 
itself. The words “sinking,” etc., were words of enumeration or description of the 
manner of loss of the car rather than a limitation of the liability to the manner of 
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the destruction of the vehicle or means of transportation. Such we believe to be the 
plain common sense meaning of the contract. Any other view would lead to the 
rather absurd conclusion that although the automobile was damaged or destroyed by 
“sinking,” yet the appellant did not intend to be liable for such loss or damage unless 
the boat in which the car was being transported was also lost or destroyed by “sink- 
ing,” etc. If such was the meaning of the appellant, it should have used phraseology 
that would express it in plain terms, instead of ambiguous language indorsed in 
eeenaty fine print among multitudinous other provisions on the back of the 
policy. 

[4] “Contracts of insurance should be given a fair, reasonable, and sensible con- 
struction, such as it is to be assumed intelligent business men would give it, rather 
than a strained, forced and unnatural, unreasonable or strict technical interpretation, 
- ope ey — lead to an absurd conclusion, or render the policy nonsensical.” 
Se ©. J. 9: ; 

[5] In Wheeler v. Globe & Rutgers Fire Ins. Co. (S. C.) 118 S. E. 609,. the 
plaintiff's automobile was insured under a policy containing a precisely similar pro- 
vision to that of the policy under review. In that case the driver of plaintiff’s 
car was attempting to drive the car onto a ferryboat to be transported across Great 
Pee Dee river. In so doing the end of the flatboat broke off and the car was pre- 
cipitated into the river. The plaintiff instituted an action against the company for 
damages under the policy and recovered judgment for the amount claimed. At the 
close of the testimony the appellant moved for a non-suit on the ground that “the 
entire proof shows that the car was not being transported when damaged and there- 
fore the plaintiff cannot recover,” which motion being overruled, the appellant moved 
for a directed verdict, one of the grounds being that “the plaintiff has failed to prove 
that the damage to his car was occasioned by either the stranding or sinking of the 
flat, and he cannot therefore recover.” This motion was overruled, and on appeal 
the Supreme Court of South Caronila affirmed the judgment. Among other things, 
the court said: 

“The proper way to get [the car] on the boat was to drive it on, and in driving 
it on it was being transported. * * * The driving on the ferryboat and driving off is 
transporting the car. * * * His honor was right in not granting a non-suit or directing 
a verdict as asked for by the defendant.” 


[6] The above case thoroughly comports with our own views of the meaning 
of the contract of insurance under consideration. Unquestionably the transportation 
of appellee’s car had not ended when the ferryboat landed at the. bank where the 
car was to debark. Public ferrymen are common are common carriers. Harvey v. 
Rose, 26 Ark. 3, 7 Am. Rep. 595; Evans v. Rudy, 34 Ark. 383. See, also, St. Paul 
F. & M. Ins. Co. v. Harrison, 140 Ark. 158, 215 S. W. 698. The duty of a ferry- 
man, like any other common carrier, requires that he provide an entrance and exit 
to his ferry, and the transportation across the stream is not completed until the 
passenger, having entered on the one shore, has landed on the other. This the 
appellee had not done, but on the contrary, while attempting so to do, the rear wheels 


of appellee’s car “pushed the boat back, which let the automobile back off-into the 
water.” 


The record presents no error, and the judgment is therefore affirmed. 








CUPO et al. v. ROYAL INS. CO., Limited. ° 
(Supreme Court of Errors of Connecticut. Dec. 12, 1924.) 
126 Atlantic Reporter 844. 

1. INSURANCE—PRIMA FACIE AGENCY MUST BE FIRST ESTAB- 
LISHED BEFORE STATEMENTS OF ALL ED AGENT ACCEPTING 
PROOF OF LOSS ADMISSIBLE. 

In action on automobile insurance policy, to recover for stolen automobile, where 
insured alleged that person stating that he represented insurer, accepted proof of loss 
from insured and that such person was in fact the agent of insurer, insured must 


first prove prima facie case of agency before statements of alleged agent will be 
admitted. 


(For other cases, see Insurance, Dec. Dig. §76.) 
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2. INSURANCE—EVIDENCE THAT ALLEGED AGENT OF INSURER HAD 
NOTICE PREVIOUSLY MAILED BY INSURED AND PAPERS BEAR- 
ING INSURER’S EMBLEM RELEVANT TO PROVE HIS AGENCY. 

In action on policy to recover for stolen automobile, where insured alleged that 
person stating that he represented insurer accepted proof of loss, and that such 
person was in fact the agent of insurer, evidence that alleged agent had a “forth- 
with” notice which insured had previously mailed to company, and that he had 
papers bearing emblem of company, were relevant as tending to prove that such 
person was representing company. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

3. INSURANCE—AGENCY OF PERSON CLAIMING TO REPRESENT IN- 
SURER MAY BE PROVED BY CIRCUMSTANTIAL EVIDENCE. 

In action on policy to recover for stolen automobile, where insured alleged that 
person stating that he represented insurer accepted proof of loss, and that such 
person was in fact an agent, fact of agency may be proved by circumstantial evi- 
dence, and possession by such alleged agent of a “forthwith” notice previously 
mailed by insured and of papers bearing insurer’s emblem, was circumstantial evi- 
dence to prove agency. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

4, INSURANCE—FAILURE OF INSURER TO DISAVOW ALLEGED 
AGENCY OF PERSON ACCEPTING PROOF OF LOSS, PROBATIVE 
EVIDENCE IN FAVOR OF INSURED 
In action on policy to recover for stolen automobile, where insured alleged 

that person claiming to represent insurer accepted proof of loss, and that he was 

in fact insurer’s agent, failure of insurer to offer evidence that they never sent 
such claimed agent to get proof of loss, while not evidence tending to show that they 

did send such claimed agent or received such proof, adds probative force to weight 

of evidence by insured. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

5. INSURANCE—EVIDENCE HELD TO “SUSTAIN FINDING THAT PER- 
SON ACCEPTING PROOF OF LOSS WAS INSURER’S AGENT. 

In action on policy to recover for stolen automobile, where insured alleged that 
person stating that he represented insurer accepted proof of loss, and that he was 
in fact an agent, evidence that alleged agent had a “forthwith” notice, which 
insured had previously mailed, and papers bearing insurer’s emblem, held to sus- 
tain finding that he was in fact agent of insurer in getting such proof of loss. 

(For other cases, see Insurance, Dec. Dig. 

6. INSURANCE—INSURER’S FAILURE Fo DENY AGENCY OF PERSON 
ACCEPTING PROOF OF LOSS ESTOPS IT FROM CLAIMING DE- 
FECTS THEREIN. 

Where insured suing on policy to recover for stolen automobile alleged that 
person claiming to represent insurer accepted proof of loss, insurer’s failure to 
produce evidence to contradict such agency held to create an estoppel in pais, pre- 
cluding them from claiming that alleged agent did not require insured to swear to 
such proof of loss. 

(For other cases, see Insurance, Dec. Dig. §77.) 

9. INSURANCE—ALLEGED AGENT’S STATEMENTS INADMISSIBLE TO 
PROVE AGENCY. 

In action on policy to recover for stolen automobile, where insured alleged that 
person stating that he represented insurer accepted proof of loss, and that he was 
in fact an agent, testimony of insured that alleged agent stated that he represented 
insurer, and had been sent to get proof of loss, was admissible to prove that he 
assumed to act as agent, but not to prove that he was in fact an agent of insurer. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

Appeal from Court of Common Pleas, New Haven County; Earnest C. Simp- 
son, Judge. 

Action by Salvatore Cupo and another against the Royal Insurance Company, 
Limited. From an order setting aside verdict in their favor, plaintiffs appeal. 
Error, and cause remanded, with direction. 

Charles S. Hamilton and William J. Carrig, both of New Haven; for appellants. 

Lawrence A. Howard, of Hartford, for appellee. 

Curtis, J. Upon the trial of this action to a jury it was admitted by the 
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pleadings that Field & Cowles (of Boston, Massachusetts) were the New England 
managers of the defendant, and John A. Gammons, an authorized resident agent 
at Providence, R. I.; and that they issued a policy of insurance to the plaintiffs 
against the theft of their Ford car. There was no controversy. The jury prop- 
erly found that the plaintiffs owned the car, and that on January 15, 1922, while 
the policy was in force, the car was stolen from the plaintiffs. In their complaint 
the plaintiffs alleged: 

“(7) That on the 16th day of January, 1922, plaintiffs gave notice of the loss 
to said defendant, and within 60 days after said theft duly rendered the statement 
and proofs of loss referred to in and required by said policy, to said defendant, 
which was then received and have ever since been retained by it without objection, 
and the plaintiffs, before the commencement of this action, have duly performed 
all the conditions of the said policy of insurance on their part to be performed, that 
more than 60 days have elapsed before the commencement of this action since the 
receipt by defendant of due notice, ascertainment, estimate, and satisfactory proof 
of loss, in accordance with the terms and conditions of said policy, and that this 
action was commenced within 12 months from the said theft.” 

These allegations the defendant denied. There was evidence offered and received 
as to all the disputed allegations of the complaint, and the jury rendered a verdict 
for plaintiffs to recover $517.47. The court set aside the verdict because in his 
opinion, under the evidence, the jury could not reasonably have found that the alle- 
gations had been proved relating to the giving of a forthwith notice of loss to the 
defendant, and as to the rendering of the statement and proof of loss required 
by the policy. 

The policy contained the following provision: 

“In the event of loss or damage, the assured shall give forthwith notice thereof 
in writing to the company, and within 60 days after such loss, unless such time is 
extended in writing by this company, shall render a statement to this company 
signed and sworn to by the assured, stating the place, time, and cause of the loss 
or damage, the interest of the assured and all others in the property, the sound value 
thereof, and the amount of loss or damage thereon, all incumbrances thereon, and 
all other insurance whether valid or not covering said property.” 

The evidence relating to the giving forthwith notice of loss in writing to the 
company was to this effect, that such notice was prepared in writing and mailed 
to John A. Gammons, the authorized resident agent of the defendant at Providence, 
R. L, on January 16, 1922. There was no serious question that the evidence was 
sufficient to justify the jury in finding that fact proved, and therefore this matter 
requires no discussion. In relation to the provision as to proof of loss requiring 
the insured to “render a statement to the company signed and sworn to by the 
assured, etc.,” the trial court was of the opinion that the evidence was not such 
that the jury could reasonably have found that the proof of loss required by the 
policy had been given. 

The following is the testimony received relating to the subject of notice and 
proof of loss: 

The plaintiff Salvatore testified that on the morning after the car was stolen 
(January 15, 1922) he went to the concern from which they purchased the car, 
and a woman employed by the concern made out in writing the “forthwith notice” 
required by the policy, and he signed it and saw it mailed; and that about the first 
week in February following a man unknown to him came to his home claiming 
that he represented the defendant. He had in his possession and displayed the forth- 
with notice which had been mailed to Gammons on January 16, and he asked Salva- 
tore to make out a proof of loss. He said he came from Providence, and that Gam- 
mons sent him. He had a bag filled with papers, some were blue with the emblem 
of the Royal Insurance Company on them, some had “proof of loss” on them. 
Salvatore gave him a description of the loss of the car. He filled out a paper which 
he said was a proof of loss and Salvatore signed it. The man went away with the 
paper, and said he would let the plaintiff know in a short time. The paper he took 
was a proof of loss of the loss and theft of the car. It is apparent that Salvatore 
could reasonably have believed that this man called as the representative of Gam- 
mons, and hence of the defendant, in order to procure a proof of loss. 

The plaintiffs on the trial relied upon the proof of loss prepared by the man 
who represented himself to them as the defendant’s agent; so, in order to establish 
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their essential allegation as to having furnished a proof of loss, there was pri- 
marily presented to the trial court two facts for the plaintiff to prove: 

(1) That the man who called on Salvatore assumed to represent the defendant, 
and to have performed acts relating to the proof of loss in behalf of the defendant. 

(2) That the defendant or its authorized agent was directly or indirectly con- 
nected with the acts performed by the claimed agent in such a way as to tend to 
prove that the claimed agent was in fact representing the defendant. Mechem on 
Agency (2d Ed.), vol. 1, § 261; Hill v. Helton, 80 Ala. 528, 1 So. 340. 

[1] It is apparent that evidence may be admissible to prove fact 1 which would 
be irrelevant to prove fact 2, as for instance what the man said as to his representing 
the defendant. While theoretically, in a case like this, fact 1 is an independent 
fact and could be proved before fact 2, the rule of law has been adopted requiring, 
ordinarily, a prima facie case of agency to be made out before proof is admitted 
of statements of the agent; we think the reason for this rule is applicable to a case 
like this because of the difficulty of jury or court separating evidence of fact 1 
from evidence of fact 2 when once heard, for if fact 1 is proved first the jury 
receives in its support declarations by the claimed agent as to his being the repre- 
sentative of the claimed principal, which would inevitably affect the jury in passing 
upon the evidence relating to fact 2. The courts, therefore, ordinarily require 
fact 2 to be first proved before evidence relating to fact 1 is received. General 
Hospital Society v. N. H. R. Co., 79 Conn. 581, 65 A. 1065, 118 Am. St. Rep. 173, 
9 Ann. Cas. 168; C. & C. E. Motor Co. v. D. Frisbie Co., 66 Conn. 67, 33 A. 604. 

[2] Was there any evidence presented relevant to prove fact 2, to wit, that the 
man who called actually was a representative of the company or of Gammons, its 
agent? In the evidence given by Salvatore there are two facts testified to which 
were relevant to prove fact 2, to wit, “that the defendant or its authorized agent 
was directly or indirectly connected with the acts performed by the claimed agent 
in such a way as to tend to prove that the claimed agent was in fact the agent of 
the defendant. These two evidential facts are: (a) The claimed agent brought 
with him and displayed the “forthwith notice” which Salvatore had signed and 
seen mailed to Gammons about two weeks before. (b) He also had papers bearing 
the emblems of the defendant company, some being blank proofs of loss. Fact 2 
can be proved by circumstantial evidence and these two evidential facts are relevant 
to prove that fact. Mechem on Agency (2d Ed.), vol. 1, § 261. 

[3] The possession by the claimed agent of the “forthwith notice” recently sent 
to Gammons, and of the official papers of the defendant, that is, papers bearing the 
emblem of the defendant, are facts which tend to prove that the bearer of these 
papers was so connected with the defendant and Gammons, its agent, as to tend to 
prove that he was representing them. There was, therefore, circumstantial evi- 
dence before the jury tending to prove the essential fact 2. 

[4] There is another important aspect of the matter, as it went to the jury. 
When the plaintiffs rested the defendant offered no evidence. The plaintiffs were 
claiming, and the jury undoubtedly were told, that there was some circumstantial 
evidence in support of the claim that the claimed agent was in fact the agent of 
the company. The jury would know and the court would probably call to their 
attention the fact that the defendants, if the claimed agent was not in fact their 
agent, had it in their power to offer evidence to the effect that they never sent 
such claimed agent to Salvatore to get a proof of loss and never received a proof 
of loss. The failure by the defendant to offer such evidence is not evidence tending 
to show that they did send such claimed agent or receive such proof of loss, but such 
failure adds to the probative force and absolute weight of the evidence by the 
plaintiffs. As has been said: 

“Tt. is certainly a maxim that all evidence is to be weighed according to the 
proof which it was in the power of one side to have produced and in the power of 
the other to have contradicted.” Chamberlayne’s Hand Book of Evidence, § 431. 

The jury could properly enhance the weight of the evidence offered by the plain- 
tiffs as to the claimed agent being the actual agent of the defendant, because of 
the failure of the defendant to offer proof which, if its claim is true, it must have 
had. The jury could reasonably have found proven fact 1 and fact 2 as set forth 
above. 

[5,6] The plaintiffs, reasonably believing that an authorized agent of the de- 
fendant had procured from Salvatore such a proof of loss as was satisfactory to 
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it, rested content under such belief and made no further proof of loss signed and , 
sworn to by them within the specified period. The jury found that the claimed 
agent was in fact the agent of the defendant, and that the defendant received such 
proof of loss as it required. The fact that its agent did not require Salvatore to 
swear to the proof of loss that it prepared could not be urged by it in good con- 
science as a fatal defect in such proof of loss. By their conduct, as found proved 
by the jury, they are estopped from making such claim. 

[7-9] Such conduct creates an estoppel in pais. Such an estoppel can be proved 
without being pleaded. Schaefer, Jr., & Co. v. Ely, 84 Conn. 505, 80 A. 775, Ann. 
Cas. 1912D, 899; Bernhard v. R. G. Ins. Co., 79 Conn. 388, 65 A. 134, 8 Ann. 
Cas. 298; Fish v. Smith, 73 Conn. 387, 47 A. 711, 84 Am. St. Rep. 161; Plumb v. 
Curtis, 66 Conn. 173, 33 A. 998; Hawley v. Middlebrook, 28 Conn. 536. It is 
to be presumed that the court properly charged the jury as to the essential facts 
necessary to be found by the jury to create such an estoppel, and that the jury 
found such facts proved. There can be no controversy that the jury could have 
reasonably found fact 1 proved under the evidence. 

In order to prove fact 1, the testimony of Salvatore that the man who called 
upon him stated that he represented the defendant, had been sent by Gammons, and 
that he prepared and had Salvaore sign a proof of loss, was admissible, and, if 
given credence, sufficient; but such statements were not admissible as tending to 
prove that the man was in fact the representative of the defendant or of Gammons. 

There is error, the judgment is set aside, and the Court of Common Pleas is 
directed to render judgment upon the verdict. 

The other Judges concurred. 


MILLER vy. COLONIAL UNDERWRITERS’ INS. CO. OF HARTFORD, 
CONN., et al. (No. 25431.) 
(Supreme Court of Kansas. Dec. 6, 1924.) 
230 Pacific Reporter 1030. 
(Syllabus by the Court.) 

1. RECORDS—INSURANCE COMPANY MADE PARTY TO REPLEVIN 
BY PURCHASER OF AUTOMOBILE HELD ENTITLED TO PROTEC- 
TION OF STATUTE OF STATE FROM WHICH AUTOMOBILE 
STOLEN, MAKING TRANSFER VOID UNLESS REQUIREMENTS 
COMPLIED WITH. 

The owner of an automobile, living in Missouri, undertook to sell it to a 
resident of Kansas, receiving the agreed price and delivering the car to the buyer, 
who brought it to Kansas. The Missouri statute requires an indorsement and 
transfer of the registration certificate and other steps where an automobile is sold, 
and provides that without them a sale shall be fraudulent and void. None of these 
requirements was complied with. Just after the expiration of the five days allowed 
by the statute for a record of the sale with the secretary of state, the seller asserted 
that the car had been stolen and later collected its value from an insurance com- 
pany. The car having been seized as a stolen one, the purchaser brought replevin 
for it, making the insurance company, which held an assignment of the rights of the 
insured, one of the defendants. It is held that the insurance company could invoke 
the protection of the statute referred to, inasmuch as the deceit practised upon it 
was facilitated by the plaintiff’s failure to obey the law. 

(For other cases, see Records, Dec. Dig. § 914.) 

2. RECORDS—PENAL PROVISIONS OF STATUTE MAKING AUTOMO- 
BILE TRANSFER VOID UNLESS REQUIREMENTS COMPLIED WITH 
NOR FACT THAT REPLEVIN PLAINTIFF NON-RESIDENT HELD 
NOT TO PRECLUDE INSURER AGAINST THEFT OF ITS PROTEC- 
TION. 

It is not a valid objection to the insurance company’s invoking of the statute 
referred to in the foregoing paragraph that it contains penal provisions, or that 
the plaintiff is a resident of Kansas. 

(For other cases, see Records, Dec. Dig. § 9%.) 

Appeal from District Court, Wyandotte County; E. L. Fischer, Judge. 

Replevin by Charles E. Miller against the Colonial Underwriters’ Insurance 
Company of Hartford, Conn., and others. From an order setting aside the verdict 
and granting new trial, plaintiff appeals. Affirmed. 
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David F. Carson, of Kansas City, Kan., for appellant. 

, a os Hogsett, Murat Boyle, and Ralph E. Murray, all of Kansas City, Mo., 
or appellees. 

Mason, J. Charles E. Miller brought replevin against the Colonial Under- 
writers’ Insurance Company and others for the possession of a Ford automobile. A 
verdict for the plaintiff was set aside and a new trial was granted on motion of 
the insurance company on the sole ground that error had been committed in refusing 
to allow it to introduce in evidence a Missouri statute requiring certain steps to 
be taken to effect a valid sale of a car. 

The evidence tended to show these facts: John Cohen, of Kansas City, Mo., 
owned a Ford coupé which on August 29, 1921, he sold to Miller, a resident of 
Kansas City, Kan., for $600. The Missouri statute referred to was not complied 
with. Thereafter Cohen made a claim to the insurance company, which had insured 
him against theft, that the car had been stolen from him on September 5, 1921. 
The claim (for $563) was paid on November 5, 1921; Cohen giving the company 
an assignment of his right, title, and interest in all that remained of the automobile. 
In May, 1922, the car was taken possession of as stolen property and Miller brought 
this action, only the insurance company making a defense. 

The Missouri statute provides that— 

“In order to make valid or legal a sale or transfer of any motor vehicle reg- 
istered in accordance with the provisions of this chapter, the vendor shall, in the 
presence of an officer qualified to take acknowledgments to deeds, indorse his name 
on the back of said certificate of registration described in section 7555, and the 
vendee shall also, in the presence of such officer and underneath the name of the 
vendor, write his own name, and to both of said names the said officer shall sign his 
name as a witness and receive the sum of twenty-five cents therefor; and there- 
upon the vendor shall deliver to the vendee or transfer the said certificate of regis- 
tration and which shall be the evidence of the vendee or transferee of his owner- 
ship of said motor vehicle, and it shall be the duty of such vendee or transferee, 
upon request of any peace officer, to exhibit to such officer the said certificate of 
registration. Upon such sale of a motor vehicle the vendor shall give notice thereof 
with the name and address of the vendee to the secretary of state, and the vendee 
shall, within five days after such sale, give notice to the secretary of state of such 
sale, also the business address of the previous owner, if known, the number under 
which the motor vehicle is registered and the name, county and business address of 
the vendee, and upon the payment by the vendee of a fee of fifty cents the secretary 
of state shall note upon the registration or index such change in ownership. Any 
sale or transfer of such motor vehicle without complying with the provisions of 
this section shall be fraudulent and void, and the vendor and vendee shall each be 
subject to a penalty not exceeding fifty dollars.” Section 7561, Revised Statutes of 
Missouri, 1919. 

{1] 1. According to the evidence, Cohen gave the plaintiff a bill of sale of 
the car, acknowledging payment of the price, but the certificate of registration was 
rot indorsed or delivered, and no notice of the transfer was given to the secretary 
of state. It is doubtless true, as the plaintiff suggests, that Cohen himself, after 
taking his money for the car, could not assert a valid claim for its return because 
of the non-compliance with the statute. The plaintiff further contends that the 
insurance company is in no better situation than Cohen, because it derived from 
him whatever right it has to the car. In support of this contention he cites authori- 
ties to the effect that neither assignment nor subrogation can give an insurance 
company a cause of action against a wrongdoer whose negligence has subjected it 
to a liability, unless such a right existed in favor of the insured. Cooley, Briefs 
on the Law of Insurance, p. 3894. That rule applies where a loss to an insurance 
compafly is caused by the negligence of a third party in setting fire to insured prop- 
erty, but it does not fit the situation here presented. The failure to conform to 
the statute prevented the plaintiff from obtaining the legal title to the car through 
his deal with Cohen. Assuming that as against Cohen the plaintiff could assert an 
equitable title to the car, the question whether such a title could be asserted against 
the insurance company depends upon the relative equities of the claimants. The 
plaintiff has not merely omitted some formal requirement of the statute. If he had 
obtained the registration certificate when he got the car Cohen would have lacked 
the means of convincing the insurance company that he still owned it. If he had 
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caused a record of the transfer to be made with the secretary of state inside of 
five days, the insurance company would have had opportunity to protect itself against 
Cohen’s fraud. One purpose of the statute is obviously to make it difficult for a 
thief to dispose of a stolen car, but it has other beneficial effects; one of them 
being to prevent the tricking of a would-be purchaser into paying for a car after 
his supposed vendor has parted with the title. If, as the evidence tends to show, 
the insurance company was tricked out of its money by Cohen through a device 
which was made available to him because of the failure of the plaintiff to take the 
steps required by the statute in order that his purchase should be valid, the superior 
equities are clearly with the insurance company; it is within the protection of the 
statute, and the provision that a sale of car made without an indorsement and 
delivery of the registration certificate, and without a record of the change of 
ownership with the secretary of state, shall be fraudulent operates in its favor 
against the plaintiff. 

[2] 2. A further objection to the admission of the Missouri statute in evi- 
dence is that it is penal and therefore has no extra-territorial force. The $50 pen- 
alty, of course, could not be enforced in this state. But the provision that the valid 
sale of a car can only be effected in a particular way is a local regulation by which 
the validity of sales made in Missouri may be tested, and if such a contract is 
void where made it is without force elsewhere. 5 R. C. L. 934, 949. The rule that 
a state will not by comity give effect to a foreign law to the prejudice of its own 
citizens (12 C. J. 440, 449; 5 R. C. L. 911) does not mean that it will enforce a 
contract which is invalid under the law of the state where it was entered into, 
merely because the litigation is between a resident who asserts and a non-resident 
who denies its application. The statutes to which that rule is applied are those 
which discriminate against residents of other states in favor of its own. See Motor 
Co. v. Warren, 113 Kan. 44, 213 P. 810, where effect was given to the Missouri 
statute here involved. 

The order granting a new trial is affirmed. 

All the Justices concurring. 


HARDWARE 




















MUT. CASUALTY CO. Et at. v. UNION TRANSFER & 
STORAGE CO 
(Court of Appeals of Kentucky. Nov. 21, 1924.) 
266 Southwestern Reporter 362. 

1. DAMAGES—ABSENCE OF EVIDENCE AS TO VALUE OF AUTOMO- 
BILE BEFORE AND AFTER COLLISION NOT GROUND FOR DI- 
RECTED VERDICT. 

In action for damage to automobile in which there was evidence as to the 
amount expended for repairs, direction of verdict for defendant on ground that plain- 
tiff failed to show value of car just before and value just after collision held error, 
in view of plaintiff’s right to nominal damages. 

(For other cases, see Damages, Dec. Dig. § 188[1].) 

2. HIGHWAYS—TRUCK PARKED ON HIGHWAY FOR UNLOADING 
HELD IN “OPERATION” WITHIN STATUTE REQUIRING LIGHTS. 
Trucks parked on highway for purpose of unloading furniture held in “operation” 

within section 2739g24, Ky. St., requiring lights on trucks when in “operation” in 

view of subsection 3. 

(For other cases, see Highways, Dec. Dig. § 166.) 

3. HIGHWAYS—VIOLATION OF ORDIN ANCE REQUIRING LIGHTS ON 
MOTOR VEHICLES HELD NEGLIGENCE. 

Violation of section 2739g24, Ky. St., requiring lights on motor vehicles when 
in operation by leaving trucks parked without lights, held negligence. . 

(For other cases, see Highways, Dec. Dig. § 179.) 

Appeal from Circuit Court, Franklin County. 

Action by the Hardware Mutual Casualty Company against the Union Transfer 
& Storage Company and another. Judgment for named defendant, and plaintiff 
appeals. Reversed and remanded, with directions. 

Hobson & Hobson, of Frankfort, for appellant. 

L. Means, of Lousiville, and J. Woodford Howard, and O’Rear, Fowler 

& Wallace, all of Frankfort, for ‘appellee. 

Drury, C. The appellant here was the plaintiff below, and at the conclusion 
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of its evidence the court peremptorily instructed the jury to return a verdict for 
the appellee. This litigation grew out of a collision which took place on the night 
of June 19, 1923, on the Versailles pike, just outside the city limits of Frankfort in 
Franklin County, Ky. 

The appellee Union Storage & Transfer Company was delivering goods of some 
character to one Lonnie Gardner, whose property is situated immediately upon the 
north side of the Versailles pike. One of appellee’s trucks was backed up to the front 
porch of Gardner, and two other trucks were parked on the roadside. All of these 
were motor trucks. This is another case where the witnesses, in giving their testi- 
mony, constantly refer to a plat.drawn on the courtroom floor, which perhaps was 
of great assistance to the jury; but, as it was not copied into the record, it has proved 
very confusing to this court. As best we can gather from the record, the truck 
referred to as No. 1 was the one that was backed up to Gardner’s premises, and 
from which the goods were being unloaded. It was crosswise of the road. The 
truck referred to as No. 2 was east of truck No. 1, or in the direction of Versailles 
from truck No. 1, and appears also to have been crosswise of the road, or nearly so; 
but instead of the front of this truck protruding into the road, the rear of it was 
out in the road, and the front was over on the northside of the highway. Truck 
No. 3 was still farther to the east than truck No. 2, and was parked on the north 
side of the road and was parallel with the road. There were no lights burning on 
these trucks. This Gardner property is situated in a valley or depression, and 
these trucks, standing in this valley or depression, were concealed from the view 
of one approaching from the direction of Versailles, by a hilltop. 

John R. Sower was using this Versailles pike, returning from Lexington between 
12 and 1 o’clock at night, in a Cadillac sedan. As he came over this hilltop, he 
saw immediately in front of him truck No. 3, and he succeeded in so turning his car 
as to avoid collision with that truck, but struck some of the furniture or what- 
ever it was that truck No. 2 was loaded with, and his car was damaged by the col- 
lision. He was carrying a policy of collision insurance, with the appellant, and after 
Sower had his car repaired appellant paid the bill,“and then instituted this action 
against Sower and the appellee, alleging in its petition the issual of the policy of 
insurance, the occurrence of the collision, and negligence of the appellee, and its 
payment of the damages resulting, setting up also its policy of insurance and the fol- 
lowing provision thereof: 

“If the company shall claim that the loss or damage was caused by the act or 
neglect of any person or corporation private or municipal, the company shall on pay- 
ment of the loss be subrogated to the extent of such payment to all right of recovery 
by the assured for the loss resulting therefrom and such right shall be assigned to 
the company by the assured on receiving such payment.” 

It asked that Sower be required to file his policy as a part of the record, and 
that it be permitted to recover from the appellee the $463.50 which Sower had paid to 
have the car repaired and which it, under its policy of insurance, had paid to Sower. 

At the point where this collision occurred, the pike is about 30 feet wide. As 
Sower approached Frankfort, he was traveling the righ-hand side of this pike, and 
it was on this, the north, or right-hand, side of the pike that these trucks were 
parked. 


No error is complained of on this appeal, except the action of the court in direct- 
ing the jury to find a verdict for the appellee, and four reasons are given to support 
the action of the court in giving this instruction: 

[1] First, the appellant failed to show the value of the car just before the col- 
lision and just after the collision. All appellant showed was that it had expended 
$463.50 for the repair of the car. 


In the case of Robson v. Zumstein Taxicab Co., 198 Ky. 365, 248 S. W. 872, this 
court said: 


“Although the measure of damages was the difference in the market value of 
the taxi before and after the injury, and no witness testified as to its market value 
on either occasion, yet as it was clearly shown that the machine was injured and 
certain parts had to be restored, and that these parts cost something, it cannot be 
doubted that the evidence was sufficient to authorize a finding of nominal damages, 
and that being true, appellant was not entitled to a peremptory on the ground that 
no damage was shown.” 
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That is conclusive of the first reason given to sustain the action of the lower 
court. 

[2] The next reason given for sustaining the action of the court in giving this 
peremptory instruction is that no negligence of the appellee had been proved. The 
proof shows that they had no lights on these trucks. No 2, including the furniture 
with which it was loaded, stuck out into and occupied about one-half of the highway, 
and this brings us to a consideration of whether or not it was negligence to leave 
this loaded truck on the highway without a light. By section 2739g24, these trucks 
were required to have a red light in the rear and to have two lights in front when 
in operation. It is insisted that these trucks, when parked upon the roadside, were 
not in operation within the meaning of the statute. They were loaded with furniture 
or other property which the appellee had transported for Gardner, and these trucks 
were then parked at this point for the purpose of being unloaded, and while so 
being used, they were “in operation” within the meaning of the statute. 

That this was the intention of the Legislature is clearly shown from subsection 
3 of section 2738g24, because in this subsection the Legislature provided that— 

“Cities or towns may by ordinance designate certain well-lighted streets or parts 
thereof during certain periods as being sufficiently illuminated to make lights on 
parked automobiles unnecessary, in which case paragraphs 1 and 2 shall not apply 
to automobiles parked in such streets during such period.” 

From this language it is obvious that a motor vehicle, when parked on the high- 
way, is in operation within the meaning of the statute. 

In Commonwealth v. Henry, 229 Mass. 19, 118 N. E. 224, L. R. A. 1918B, 827, 
it was held that an automobile standing on a city street after dark, with ‘engine at 
rest, is within a statute prohibiting the operation of automobiles on the streets after 
dark without lights. 

A similar conclusion was reached in Jaquith v. Worden (1913) 73 Wash. 349, 
132 P, 33, 48 L. R. A. (N. S.) 827, where the court decided that an automobile, when 
stopped or left standing in the highway, did not cease to be “driven” within the 
meaning of a statute providing that “every automobile or motor vehicle when driven 
on any public road” between certain hours should have “at least one lighted lamp, 
showing white to the front and red to the rear.” It was stated that it could not be 
said that the driver of such a vehicle must carry’ lights while it is moving, but that 
he may stop it during the hours of darkness in the roadway, turn off the lights, 
and leave it standing, without violating the law; that the statute must be read 
with reference to its plain spirit and intent; that its spirit cannot be destroyed by 
narrowing it to the literal meaning of a single word; that highways are designed for 
travel in all lawful ways; and that the driver of a vehicle does not cease to be a 
driver or traveler when he stops his machine in the street. 

It is insisted that these automobiles thus parked upon the highway were no 
more dangerous than ordinary wagons loaded with hay or other produce; but the 
Legislature has been seen fit to make a distinction, and we feel it had the right to 
do so, for while motor vehicles are very essential means of modern transportation, 
their use and operation are also attended by great danger and many accidents have 
resulted therefrom. Even if the Legislature had not seen fit to require a motor 
vehicle to be lighted in the nighttime on a highway, it would have been negligence 
to have left these trucks, or, for that matter, to have left a wagon, in the same 
osition. 

. In the case of Cumberland Telephone & Telegraph Co. v. Yeiser, 141 Ky. 15, 
131 S. W. 1049, 31 L. R. A. (N. S.) 1137, this court said: 

“Except as to a few specific requirements, it is doubtful if the statute imposes 
any greater duty upon drivers of automobiles than would be put upon them by the 
general principles of the law. Indeed we might safely say that the statutes * * * 
except in matters of detail, are largely declaratory of what the law was before they 
were written, and the duties of automobile drivers are not limited to those mentioned 
in the statute. If the driver should comply with all the requirements of the statute, 
he might yet be liable for the failure to exercise ordinary care to avoid injury to 
another traveler on the highway.” 

In Bevis v. Vanceburg Telephone Co., 121 Ky. 177, 89 S. W. 126, 28 Ky. Law 
Rep. 142, this court said: 

“There is always reasonable ground for apprehending accidents from obstructions 
to a public highway, and any person who wrongfully places them there, or aids in so 
doing, must be responsible for such accidents as occur by reason of their presence. 
* * * Tts presence in the road may not in the daytime imperil the safety of per- 
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sons traveling the highway; but at night, and in the dark, there can be no question 
of danger therefrom to those upon the highway, and at all times it must be regarded 
as an obstruction to the highway. At any rate, whether it was an obstruction dan- 
gerous to those traveling the highway, and in consequence thereof a nuisance, was 
a question to go to the jury; and, under the testimony, it should have been allowed 
to do so.” 

In Daniels v. Randolph County, 69 W. Va. 676, 72 S. E. 782, 37 L. R. A. (N. S.) 
1158, the court said: ‘ 

“In exercising ordinary care a traveler at night, in the absence of knowledge to 
the contrary, has the right to act on the assumption that the street or way is in a 
reasonably safe condition for travel by night as well as by day.” 

In Linsley v. Bushnell, 15 Conn. 225, 38 Am. Dec. 79, it was held that one who 
leaves a cart loaded with wood in the middle of a public road is liable for injuries 
caused to a traveler, by reason of the obstruction. 

In Fox v. Sackett, 10 Allen (Mass.) 535, 87 Am. Dec. 682, it was held to be 
negligence to leave a wagon in the highway, and that a person injured by collision 
with a wagon in the nighttime could recover of the owner thereof for the injuries so 
received. 

[3] We have concluded that there was evidence of negligence upon the part of 
appellee. 

[4, 5] It is next insisted that the leaving of these trucks in the highway-was not 
the proximate cause of the collision. 

“A proximate cause is that cause which naturally led to and which might have 
been expected to produce the result.” 

“What is the proximate cause of the injury is ordinarily a question for the jury; 
and before the court can take it away from the jury and determine it, the facts must 
be such that fair-minded men ought not to differ about them.” Denker v. Pugh, 162 
Ky..818, 173 S. W. 139. 

[6] According to the evidence, this truck No. 2, the load of which was struck by 
Sower’s automobile, occupied the entire right half of this highway, and that was the 
part of the highway which it was the duty of Sower to use, as the left half of this 
highway was for the use of vehicles going in the opposite direction. When Sower 
passed the first truck, he probably endeavored to return to the right-hand side of the 
highway. It was his duty to do so, and if in so doing, and in using ordinary care, 
he was unable to see the obstruction which the appelle had left unguarded in the 
highway, and the collision resulted, then the leaving of that obstruction was the 
direct and proximate cause of this collision. 

When Sower turned to the left to avoid collision with truck No. 3, the lights of 
his car were necessarily also thrown to the left side of the highway, and when he 
turned back to the right, he was perhaps in contact with truck No. 2 before his 
lights illuminated same. ‘ 

[7, 8] It is next insisted that this collision was the result of the contributory 
negligence of Sower. 

“Negligence is a question of fact and not of law. Whenever there is any doubt 
as to the facts, it is the province of the jury to determine the question; or whenever 
there may reasonably be a difference of opinion as to the inferences and conclusions 
from the facts, it is likewise a question for the jury.” Passamaneck’s Adm’r v. 
Louisville Ry. Co., 98 Ky. 195, 32 S. W. 620, 17 Ky. Law Rep. 763. 

These trucks were obstructing that part of the highway that Sower not only had 
a right to use, but it was his duty to use, and as these trucks were without any light 
to give notice of their presence, when Sower discovered them, he was facing an 
emergency, and if in that emergency he failed to adopt the best and safest plan to 
avoid collision, the appellee is not thereby excused. mis ‘ 

[9] The rule is that when a person has been placed in a position of peril by the 
negligence of another, and must act in an emergency, the fact that he does not adopt 
the course best for his safety will not preclude a recovery, provided he acts with 
such care and judgment as may be reasonably expected of a person of ordinary 
prudence under like circumstances. I. C. R. R. Co. v. Cotter, 103 S. W. 279, 31 Ky. 
Law Rep. 679. , 

We therefore conclude that the court erred in directing the jury peremptorily to 
find that the appellee. This appeal is granted. The judgment is reversed, and the 
cause remanded, with directions to award the appellant a new trial and for further 
proceedings consistent with this opinion. 
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KOROPCHENSKY v. GODDARD et al. (No. 15142.) 
(Kansas City Court of Appeals. Missouri. Dec. 1, 1924.) 
266 Southwestern Reporter 343. 

2. INSURANCE—AMOUNT OF INSURANCE PERMISSIBLE UNDER AU- 
TOMOBILE POLICY HELD TO DEPEND ON AGE OF AUTOMOBILE, 
THOUGH INSURED BOUGHT IT SECONDHAND. 

Under an automobile insurance policy against fire and theft, amount of insur- 
ance permissible held not to depend on price paid by insured, who bought it second- 
hand, but on age of car and list price, unless dealer originally sold it for less than 
factory price. 

(For other cases, see Insurance Dec. Dig. § 173. 

3. INSURANCE—FACT CUTTING DOWN LIABILITY MUST BE PLEADED 
AND PROVED BY INSURER. 

If automobile insured under fire and theft policy was purchased from dealer at 
less than list price, thereby cutting down insurer’s liability, it was incumbent on 
insurer to plead and prove that fact. 

(For other cases, see Insurance, Dec. Dig. § 632.) 

4. INSURANCE—POLICY CONSTRUED LIBERALLY IN FAVOR OF IN- 
SURED AND AGAINST INSURER WHERE AMBIGUITY PRESENTED. 
Where varying clauses of insurance policy present an ambiguity, policy will be 

construed liberally in favor of insured and against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146 [3].) 

Appeal from Circuit Court, Buchanan County; Thos. B. Allen, Judge. 

“Not to be officially published.” 

Action by Mel Koropchensky against Paul R. Goddard, attorney in fact of the 
Bull Dog Auto Fire Insurance Association of Chicago, Ill., and another. Judgment 
for plaintiff, and defendants appeal. Affirmed. 

Randolph & Randolph, J. E. Tetherow, and O. E. Shultz, all of St. Joseph, for 
appellants. 

Chas. F. Keller, Chas. H. Mayer, and Floyd M. Sprague, all of St. Joseph, for 
respondent. 

Trimse, C. J. This is an action on a policy of theft and fire insurance, cover- 
ing an automobile which was stolen and, shortly thereafter and before it was recovered, 
was totally destroyed by fire. The jury returned a verdict for plaintiff in the sum 
of $892, of which $800 was for the amount of the loss and $92 was for interest. 
The insurance company has appealed. 

There was no demurrer to the petition; and none to the evidence offered at any 
stage of the trial, either at the close of the evidence in plaintiff’s behalf or at the 
close of the entire case. Appellant’s brief raises but two points for consideration, 
namely: (1) That the plaintiff’s petition is so hopelessly defective as to state no 
cause of action whatever, by reason of which appellant can, for the first time, attack 
the sufficiency of the petition in the appellate court; and (2) that plaintiff’s instruc- 
tion on the measure of damages is erroneous. 

The petition alleged that on the 27th day of April, 1921, the insurance company 
issued and delivered to plaintiff its contract and policy whereby it insured a certain 
Studebaker automobile owned by plaintiff and built in the year 1919, having motor 
numbered 15997, against theft in the sum of $1,200; and against fire in the sum of 
$1,200; that afterwards and more than 60 days before the filing of suit, and while 
the policy was in force and the plaintiff was the owner of the automobile, the latter 
was stolen, and, before it was found, was totally destroyed by fire; that plaintiff, 
on November 8, 1921, notified the insurance company and complied with all the terms 
of the policy, but said company failed to pay said $1,200 or any part thereof, due 
to the plaintiff on account of the loss, wherefore judgment for $1,200 was prayed. 

It will be observed that the value of the automobile at the time of the fire is 
not explicitly, and in so many words, stated; and this, is the ground upon which the 
attack upon the petition is now for the first time made. 

Defendant’s answer alleged that plaintiff, in applying for the insurance, falsely 
and fraudulently represented and warranted said automobile to be of the value of 
$1,600, whereas it was not of that value, but was of the value of $600. 

[1] Without pausing to decide whether this answer aided plaintiff's petition 
in the above respect, we are of the opinion that the petition should be held good 
after verdict. Gustin v. Concordia Fire Ins. Co., 99 Mo. App. 373, certified to 
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the Supreme Court, where the same conclusion was reached. See 164 Mo. 172, 64 S. 
W. 178. This last-cited decision overruled Coleman v. Phcenix Ins. Co., 69 Mo. 
App. 566, and followed Jones v. St. Joseph, etc., Ins. Co., 55 Mo. 342. The case 
at bar is one where the petition alleged, and the proof showed, a total loss, and in that 
respect is different from the case of Story v. American Central Ins. Co., 61 Mo. App. 
534. See, also, on the point here considered, Boulware v. Farmers’ etc., Ins. Co. 77 
oe 639; Wolff v. Hartford Fire Ins. Co., 204 Mo. App. 491, 498, 499, 223 S. 

Plaintiff’s instruction No. 1, of which complaint is made, is as follows: 

“The court instructs the jury that if you find for the plaintiff, and find that 
said automobile was a 1919 model, you will, in assessing the amount due to the 
plaintiff under said policy of insurance, award to him an amount which you believe 
and find from the evidence was the actual value of the car not to exceed 50 per cent. 
of what you may find from the evidence was the list price of said car; but your 
verdict must not exceed $1,200. You may add interest to any amount you may 
find due at the rate of 6 per cent. per annum from December 17, 1921, until date.” 

Appellant’s contention is that it was error for the instruction to authorize a 
recovery to the extent of 50 per cent. of the list price of the car. It will be observed 
that the instruction authorized a recovery in an amount which the jury found from 
the evidence “was the actual value of the car not to exceed 50 per cent. of what you 
may find from the evidence was the list price of said car; but your verdict must not 
exceed $1,200.” However, it is manifest that what appellant really contends for 
grows out of, and is made more clear, by the following: 

[2-4] It was shown in the evidence that the list price of an automobile of the 
make and model of the one in question, to wit, Studebaker sedan, 1919 model, was 
$2,535. By “list price’ was meant the price at which they were listed at the factory 
for sale by dealers when new. It was further shown in evidence that the value of 
such a 1919 model in the condition plaintiff’s was shown to be, was, in the year 1921, 
of the value of $1,300. The evidence in plaintiff’s behalf further tended to show 
that he bought the car in April, 1921, of one who had purchased it new, and that 
plaintiff paid $800 for it. The real contention of appellant is that the limit of the 
insurance was 50 per cent. of the price at which plaintiff bought the car, and not 50 
per cent. of the list price, and on this rests the complaint that said instruction is 
erroneous. 

The policy did not specify any particular sum of insurance, but only called for 
insurance not to exceed $1,200. Where the loss resulted from fire, the policy pro- 
vided that— 

“In case of an approximate total loss where repairing is impracticable, the asso- 
ciation shall not be liable beyond the limit of insurance herein granted, nor beyond 
the actual cash value of said automobile, upon the date of said fire, in the public 
market of such automobiles in the vicinity where said subscriber resides.” 

The “limit of insurance” above referred to is explained elsewhere in the policy 
as follows: 

“The maximum amount of insurance that any subscriber may obtain on any 
one automobile will be determined by the age of the automobile at the date of the 
application. In determining the age of an automobile, the designated year of the 
model, to the following January 1, shall constitute the first year. The following 
scale shows the gross amount payable for total loss for the different years, viz.: 
first year eighty per cent.; second year sixty-six and two-thirds per cent.; third year 
fifty per cent.; fourth and fifth years twenty-five per cent. of the list price, but in 
no event shall the list price of a previous year be taken for more than quoted at 
the time the application was accepted; nor shall such percentage, or either of them, 
be determined from a higher valued list price than the market list price effective on 
the date of loss.” 

Where the loss resulted from theft, the policy provided as follows: 

“The gross payment for theft of any automobile shall be based upon the value 
of said car at the date of the theft, which value shall be determined upon the same 
basis as to schedule of per cent. of the list price, considering the age of the car, 
as is used in the foregoing paragraph in determining the value of said automobile in 
case of loss by fire.” 

From all the above, it would seem that a total loss was to be paid according to 
the actual value of the car at the time of the loss, but the amount payable was 
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limited to a certain percentage of the list price, the: percentage to be based on the 
age of the car at the time of the loss. The greatest amount of insurance obtainable 
was to be “determined by the age of the automobile at the date of the application.” 
But there was to be a decrease each year in the amount payable, according to the 
specified scale of percentage of the list price. The car was destroyed the same year 
the insurance was taken out, hence the maximum amount payable by the insurance 
company was the same, whether “determined by the age of the automobile at the 
date of the application” or at the date of the lass. 

But appellant’s contention is that since plaintiff purchased the car secondhand 
for only $800, this sale prace and not the list »rice was the basis on which the 
percentage should have been figured. This concention is based on the fact that 
the policy, immediately after the paragraph first hereinabove quoted showing the 
percentage of the gross amount payable for loss should be 50 per cent. of the list price 
in the third year of the car’s age, said that — 

“Cars over five years old will not be included in this coverage, unless passed 
upon by an inspector of said association, and only then for an amount not to exceed 
twenty per cent. of the list price of said car. Jf the car insured is sold for less than 
the list price, the total loss accruing at any time shall be determined as based on the 
sale price at the above percentages.” 

The portion we have italicized is the clause relied upon by the insurance com- 
pany. 

But clearly, we think, this provision, when read in connection with the other 
paragraphs in the policy and hereinabove quoted, has reference to a new or unused 
car when sold by the dealer at less than its list price. That this is the construction 
placed on the policy by the agent and representative of defendant, and who was its 
witness in the case, is shown by the fact that he testified (in speaking of the amount 
of the insurance plaintiff could have obtained for the first year of the car’s age) that 
“we could give him 80 per cent. of the factory price on a secondhand car; that is our 
instructions.” In other words, the amount of insurance permissible depended on the 
age of the car, whether plaintiff bought the car new or secondhand. Hence 50 per 
cent. of the list price was the maximum amount payable to plaintiff in 1921, regard- 
less of the fact that the car may have changed hands several times after it was pur- 
chased new from the dealer, unless the dealer originally sold it for less than the 
factory price, in which event the dealer’s sale price would be the basis of the per- 
centage. If this last were the fact, it was incumbent on defendant to plead and 
prove it. Shapiro v. American Surety Co. (Mo. App.) 259 S. W. 502; Punton v. 
United States, etc., Ins. Co., 213 Mo. App. 49, 245 S. W. 1080, 1085. However, 
whether this is or is not the true explanation of the meaning of the clause relied upon 
by defendant, it would seem that if the clause means what appellant contends it does, 
then the varying clauses of the policy present an ambiguity in that regard, in which 
case the rule is that the policy will be construed liberally in favor of the insured and 
against the insurer. Howell v. Security, etc., Ins. Co. (Mo. App.) 253 S. W. 411, 412; 
McAlister v. National Life Ins. Co. (Mo. App.) 251 S. W. 98, 100; Johnson v. 
American, etc., Ins. Co. (Mo. App.) 249 S. W. 115, 120. 

We entertain the view that the judgment should be affirmed, and it is so ordered. 

All concur. 


WIESON v. AUTOMOBILE INS. CO. OF HARTFORD, CONN. (No. 48.) 
(Supreme Court of New Jersey. Nov. 24, 1924.) 
126 Atlantic Reporter 6521. 

1. INSURANCE—WHETHER ONE TAKING AUTO FROM GARAGE OF 
OWNER WAS HIS EMPLOYEE, WITHIN INSURANCE POLICY 
AGAINST THEFT, HELD FOR JURY. 

Whether one secretly taking automobile from owner’s garage was owner’s em- 
ployee, within policy not insuring against theft by owner’s employee, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

2, INSURANCE—WHETHER INSURED ®CAR WAS STOLEN HELD FOR 
URY. 

Whether two persons who secretly took plaintiff’s car from his garage intended 
to steal it, within policy insuring against theft, or whether they merely intended to 
go joy riding and return car, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 
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4. INSURANCE—WHETHER AUTOMOBILE OWNER SUBMITTED 

PROOFS OF LOSS OF CAR BY THEFT, WITHIN TIME PRESCRIBED 

BY POLICY, HELD FOR JURY. 

Testimony, though not persuasive, held sufficient to go to jury on question 
whether plaintiff auto owner submitted proofs of loss of car by theft within time 
prescribed by policy. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from Circuit Court, Essex County. 

Action by Louis Wieson against the Automobile Insurance Company of Hart- 
ford, Conn., a corporation. Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued May term, 1924, before Gummere, C. J., and Parker and Katzenbach, JJ. 

Collins & Corbin, of Newark (Edward A. Markeey, and Charles W. Broadhurst, 
both of Jersey City, of counsel), for appellant. 

Mulligan & Koenig, of Newark (George D. Mulligan, of Newark, of counsel), 
for respondent. 

Per CurtaAM. This is an appeal from a judgment of the Essex county circuit 
court for $585. The appellant, the defendant below, and hereafter referred to as the 
defendant, insured against theft a Dodge touring car to the amount of $800. The 
policy was orginally issued to one Max Reinhold. He sold the car to Murray Rein- 
hold, who died. Louis Wieson, the plaintiff below, and hereafter referred to as the 
plaintiff, bought the car from the estate of Murray Reinhold. The policy, with the 
consent of the defendant, followed the car and was duly assigned to the plaintiff. 
About August 18, 1921, the car was taken from the plaintiff’s garage on Mt. Prospect 
avenue in the city of Newark. The plaintiff was later notified that his car was 
standing on the Pompton turnpike in Verona. He went to this locality and found his 
automobile against a lamp post badly damaged. It was later ascertained that the 
car had been taken from the garage by one Edward Bill, who had worked for the 
plaintiff intermittently for several years, and a friend of Bill by the name of Freddie. 
They had picked up two friends, and after riding for some time in it the car skidded, 
struck a pole, was wrecked, and then abandoned. The plaintiff claims he submitted 
his proofs of loss within the time fixed by the policy. The defendant refused to settle 
the claim. Thereupon the plaintiff instituted suit upon the’ policy. The defenses 
interposed were that the policy did not insure the plaintiff against theft of the car 
by one in his employ, and that Bill, who took the car, was in his employ; that the 
plaintiff also had failed to give the defendant notice in writing of the theft, had failed 
to submit proofs of loss within 60 days as provided in the policy, had failed to appoint 
an appraiser when requested, had concealed the fact that Bill was an employee, had 
failed to protect the property, and had misrepresented the amount paid for the car. 
A motion to direct a verdict was made at the close of the case and refused. The 
grounds of appeal are based on the refusal to direct a verdict, the admission of 
certain testimony, and error in the charge of the trial court. 

The first point argued by the appellant is that the testimony showed that Bill was 
an employee of the plaintiff and so within the exception of the policy hereinbeforé 
mentioned. 

[1, 2] Our examination of the testimony on this subject has led us to the con- 
clusion that whether or not Bill was an employee of the plaintiff at the time the auto- 
mobile was taken was a question of fact for the determination of the jury. There 
was testimony to the effect that Bill had done odd jobs for the plaintiff for several 
years. He had done nothing for him during the month of August, 1921, which was 
the month in which the car was taken, except to take the car to the garage to have 
a new tire placed on a wheel. Under this testimony the defendant should not com- 
plain of the course taken by the trial court. Bill testified at the trial that he had 
no intention of stealing the car. He only, it would appear, desired to gratify a pen- 
chant for joy riding. The fact that the car was taken secretly from the garage at 
night was some evidence of theft. The argument of the defendant would result in 
every thief being able to acquit himself of the charge of larceny by saying he had no 
intention of stealing: the article taken, and that it was taken with the intention to 
return it. Whether Bill and Freddie stole the car was also a question for the jury 
as the trial court ruled. as 

[3-5] Upon the subject of the delivery of the proofs of loss within the prescribed 
time, the testimony offered by the plaintiff is meager and far from persuasive. A 
witness, Myron H. Clark, testified he had delivered the proofs of loss about a week 
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before the expiration of the 60 days. This made the question one for decision by the 
jury. The case is before us on appeal and not under a rule to show cause under 
which the testimony may be weighed. We cannot say there was no testimony of 
delivery of the proofs of loss within the time fixed by the policy. The dates on the 
proofs of loss contradict the testimony of Clark as to the time of this delivery. The 
defendant contends that it was error to permit oral testimony of the time of delivery 
because such estimony varied the proofs of loss as written. We see no merit in this 
argument. The testimony as to the time of delivery did not alter the written 
document. 

[6] The last point made by the defendant is that the judge erred in telling the jury 
in his charge that there was proof of waiver of the time within which proofs of 
loss could be filed. The contention is made that because the reply did not plead 
waiver of the condition, but joined issue by a denial that the proofs were not sub- 
mitted out of time, that evidence of waiver was incompetent, and the submission of 
that question error. As the defendant permitted the evidence of waiver to be ad- 
mitted without objection on its part so far as we can find from the record, we can 
see no impropriety in the trial court commenting upon it, and no error in what the 
court said. Had objection been made at the trial to the admission of the evidence 
the court would undoubtedly have permitted an amendment of the pleadings. 

[7] We have considered all the points briefed by the defendant appellant. The 
grounds of appeal not briefed will be considered as abandoned. 

The judgment is affirmed, with costs. 


JUSKIEWICZ v. NEW JERSEY FIDELITY & PLATE GLASS INS. CO. 
(Supreme Court, Appellate Division, Fourth Department. November 12, 1924.) 
206 New York Supplement 566. 

1. INSURANCE—AUTOMOBILE LIABILITY POLICY HELD TO EXCLUDE 
“BUSINESS USE” ONLY, AND NOT TRANSPORTATION OF BUGGY 
WITHOUT REMUNERATION. 

Automobile liability policy, covering automobile while being used for “private 
and pleasure purposes and all ordinary business uses, * * * except * * * trans- 
portation or delivery of goods or merchandise,” excluded business transportation of 
goods only, and not transportation for friend without remuneration of buggy attached 
to insured’s automobile; test of “business use” being whether profit is made, directly 
or indirectly. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE—RULE OF STRICT CONSTRUCTION AGAINST INSURER 
IS ELEMENTARY. 

Rule of strict eonstruction against insurer is elementary. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—TRANSPORTATION OF GOODS FOR NEIGHBOR FOR 

* HIRE IN INSURED’S AUTOMOBILE IS “BUSINESS TRANSPORTA- 
TION,” WITHIN POLICY. 

If owner of automobile ordinarily used for private and pleasure purposes under- 
takes to transport goods and merchandise for his neighbor for hire, he is pro tanto 
engaged in business of transportation, within provision of automobile liability policy 
excluding from coverage business uses of automobile. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE—INSURED HELD ENTITLED TO RECOVER ON LIABIL- 
ITY POLICY, THOUGH JUDGMENTS AGAINST INSURED IN FAVOR 
OF INJURED PERSONS WERE NOT PAID. 

Under policy covering loss or damage on account of liability for bodily injuries 
resulting from insured’s use of his automobile, held, that insured was entitled to 
recover amount of such judgments recovered against him by injured persons, not- 
withstanding judgments had not been paid by him. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from Trial Term, Erie County. 

Action by Frank Juskiewicz against the New Jersey Fidelity & Plate Glass 
Insurance Company. From a judgment dismissing the complaint, plaintiff appeals. 
Reversed, and judgment directed for plaintiff. 

Argued before Hubbs, P. J., and Clark, Davis, Crouch, and Taylor, JJ. 
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Hull & Hammond, of Buffalo (Clark H. Hammond, of Buffalo, of counsel), for 
appellant. 


Gibbons & Pottle, of Buffalo (Frank Gibbons, of Buffalo, of counsel), for 
respondent. 

Croucn, J. Plaintiff was insured by the defendant from loss or damage on ac- 
count of liability for bodily injuries sustained by reason of plaintiff's ownership, 
maintenance, or use of a certain automobile. The policy provided that it did not 
“cover loss on account of injuries other than those specified in the schedule.” The 
schedule referred to reads as follows: 

“Statement 6. The above-described automobiles are used for the following pur- 
poses only: Private and pleasure purposes, and all ordinary business uses for which 
vehicles are suitable, except demonstrating or testing; transportation or delivery of 
goods or merchandise.” 

On June 13, 1918, while the policy was in full force, the plaintiff was driving 
the automobile, when he collided with another, causing injuries to two persons. 
Actions were brought against him by the injured persons, and judgments were ob- 
tained by them against him. The defendant here disclaimed all liability under the 
policy, and refused to defend the said actions, on the ground that at the time of the 
said accident plaintiff’s automobile was being used for transportation or delivery of 
goods or merchandise, and was maintained or used for a purpose other than that 
specified in the policy, to wit, for the delivery of a buggy, which was attached to 
the automobile as a trailer. 

[1] This action was brought by plaintiff to recover from the defendant the amount 
of the judgments obtained as aforesaid against him, and also to recover certain ex- 
penses incurred in defending the action. At the close of the trial herein, both parties 
moved for the direction of a verdict. The trial judge found as a fact that at the 
time of the accident “the automobile of the plaintiff was being used for the trans- 
portation or delivery of goods and merchandise from Buffalo, N. Y., to Holland, 
N. Y.,” and accordingly gave judgment for defendant. 

The evidence shows that plaintiff, as an accommodation to a friend, and without 
any remuneration therefor, undertook to bring a buggy from Buffalo to Holland. 
The buggy was evidently attached to the rear of the automobile. Plaintiff worked 
in a grocery store, and was not in the business of transporting or delivering merchan- 
dise. The contention of defendant, briefly stated, is that the buggy was merchan- 
dise; that when it was attached to the rear of the automobile, and was being drawn 
toward Holland, the automobile was being used for the transportation or delivering 
of goods or merchandise, within the meaning of that clause as used in the schedule, 
and hence that the loss by the assured on account of injuries suffered by persons while 
the automobile was being so used was not covered by the policy. 

[2] The rule of strict construction against an insurer is elementary. It may be 
doubted whether the buggy, under the circumstances disclosed, fell within the meaning 
of the term “goods or merchandise,” as used in the policy. Those words ordinarily 
refer to personal property while still in the channels of trade and objects of com- 
merce. It is evident here that the buggy had passed out of the channels of trade. 
It had become a private chattel, and was no longer an object of commerce. 

If, however, we assume that the buggy did constitute goods or merchandise, 
within the meaning of the policy, it does not follow that the automobile at the time 
of the accident was being used for a purpose which excluded it from coverage. 
We think the argument of defendant fails to give any effect to the word “business,” 
as used in the schedule. If the exception “transportation or delivery of goods or 
merchandise” is read literally, as defendant would have it read, it would apply 
equally to the act of the owner in transporting his own goods, and in transporting 
the goods of another. In other words, it would totally exclude coverage, if any 
goods or merchandise were being transported or delivered. Clearly, such a situation 
was not contemplated. Likewise, if the act of the owner here in transporting and 
delivering a buggy was excluded from coverage, then the act of the owner in carry- 
ing any parcel as an accommodation to a friend or neighbor, without remuneration, is 
equally excluded from coverage. There can be no distinction made under the lan- 
guage used. That also, we think, was not contemplated. In our opinion, it was the 
business use of the vehicle for transportation or delivery of goods or merchandise 
which was intended to be excluded. 

[3] The definite test of a business use would usually be whether or not a profit 
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was being made, directly or indirectly, by the owner, on the particular occasion. If 
the owner of a car ordinarily used for private and pleasure purpose undertakes to 
transport goods and merchandise for his neighbor for hire from one place. to another, 
he is pro tanto engaged in the business of transportation. The ordinary man, in 
reading statement 6 of the schedule, would no doubt understand that such a business 
use for transporation was excluded. It is doubtful whether the same man would 
understand that, if he carried any package or parcel for his neighbor, he was de- 
priving himself ‘of the protection of his policy. By construing the exception expressed 
in the words “transportation or delivery of goods or merchandise” as being an ex- 
ception of the business purposes referred to above, and not as an exception to private 
and pleasure purposes, we arrive at a fair and ‘sensible meaning, which is subject 
to a perfectly definite test of profit or no profit. 

[4] Respondent also claims that, under the language of the policy, the indemnity 
was against loss, and not against mere liability; that, because there is no proof of 
the payment of the judgment, i. e., loss, there can be no recovery. There is proof 
of payment of expenses. But in any event, Matter of Empire State Surety Co., 214 
N. Y. 553, 108 N. E. 825, is an authority to the contrary. 

The judgment appealed from should be reversed on the law and the facts, and 
judgment directed for the plaintiff, with costs, for the sum of $3,898.78, with interest 
thereon from May 6, 1921. Finding of fact No. 13 should be disapproved and re- 
versed, and a new finding of fact made to the contrary. Conclusions of law as 
found should be disapproved, and new conclusions made in accordance with the facts 
found. 

Judgment reversed on the law and facts and judgment directed for the plaintiff, 
with costs, for the sum of $3,898.78, with interest thereon from’ May 6, 1921. Finding 
of fact No. 13 is disapprov ed and reversed, and a new finding of fact made to the 
contrary. Conclusions of law disapproved, ‘and new conclusions made in accordance 
with the facts found. All concur. 


SAYRES v. DECKER AUTOMOBILE CO. 
(Court of Appeals of New York. (Nov. 25, 1924.) 
145 Northeastern Reporter 744 

1. CONTRACTS—INFERENCE MINOR HAD NOT INTENDED TO DE- 
FRAUD INSURER IN PROCURING FALSE BILL OF SALE OF AUTO- 
MOBILE HELD UNWARRANTED. 

Evidence held insufficient to warrant inference that minor plaintiff in procuring 
false bill of sale from vendor of insured automobile had not acted with intent to 
defraud insurance company. 

(For other cases, see Contracts, Dec. Dig. § 141 [3].) 

2. CONTRACTS—COURTS WILL NOT ENFORCE CONTRACT WHERE 
EITHER PROMISE OR CONSIDERATION OR OBJECT TO BE ACCOM- 
PLISHED IS ILLEGAL. 

Courts will not enforce agreement consisting of single promise based on single 
consideration, if either promise or consideration is illegal, or if direct object is doing 
of illegal act. 

(For other cases, see Contracts, Dec. Dig. § 138 [1].) 

3. CONTRACTS—CONTRACT IN FURTHERANCE OF FRAUD ON INSUR- 
ANCE COMPANY HELD UNENFORCEABLE. 

Agreement by seller of automobile to give false bill of sale overstating purchase 
price, to enable purchaser to collect from insurance company in consideration of 
payment of stated amount which seller agreed to return when matter with insurance 
company had been adjusted, held not enforceable by purchaser. 

(For other cases, see Contracts, Dec. Dig. § 113[1].) 

Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Perry Sayres against the Decker Automobile aes From judg- 
ment of the Appellate Division (206 App. Div. 812, 201 N. Y. S. 944) affirming 
a judgment of the Trial Court entered on verdict of jury for plaintiff, “tainting ap- 
peals. Reversed, and complaint dismissed. 

Thomas F. Rogers, of Corning, for appellant. 

James O. Sebring, of Corning, for respondent. 

Anprews, J. In January, 1921, the plaintiff purchased of the defendant a used 
automobile for $1,300. He paid $800 in cash and gave a note for $500. He then 
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applied to the Springfield Fire & Marine Insurance Company for a policy of insur- 
ance representing that he had paid for the car in question $1,765 and obtained a 
policy for that amount, the loss payable to himself and to the defendant. He 
says now that he had added to the price of the car $465 for improvements. When 
he comes to enumerate these additions, however, it becomes evident that this state- 
ment was far too optimistic. On July 22d in the same year the car was partially 
destroyed by fire and a few days later the note for $500 was paid. 

At the time plaintiff was 19 years of age, but he seems to have been engaged in 
business as some reference is made to a truck owned by him, and apparently he 
was of normal intelligence. As to what occurred when he attempted to adjust the 
fire loss we take his own story. Proofs of loss were prepared and sworn to by 
him in which he stated that he had paid $1,765 for the car and he made a claim for 
that amount. Accompanying these proofs of loss was a statement by one Decker, 
the defendant’s president, not sworn to, confirming the plaintiff in this regard. This 
is said by Decker to have been signed by mistake. Thereupon an insurance adjuster 
called upon the plaintiff and demanded an original bill of sale. The plaintiff knew 
that he could not obtain his insurance until this bill of sale was secured, and he 
also seems to have known that if the true facts were stated he might get nothing. 
He had been warned by Decker that he could not collect, as things were, the $1,765. 
Apparently, too, when the note had been paid a bill of sale stating the price for which 
the car had been purchased as $1,300 had been given to the plaintiff by the defendant. 
So knowing that before he could collect his insurance a bill of sale was required 
showing that the purchase price was in fact $1,765, the plaintiff went to Decker and 
asked him to make out a bill of sale for that amount. Decker at first refused, saying 
that he had only received $1,300 and-he was afraid to sign a false bill of sale. He 
finally consented to do so, however, if the plaintiff would pay him $430. That 
would make a total of $1,730, and the balance between that and $1,765 was repre- 
sented by certain tires and accessories which the plaintiff had purchased. Decker 
promised that as soon as the insurance matter was settled he would return the $430 to 
the plaintiff. 

Matters being so arranged, the plaintiff handed to Decker the $430 and received 
the fraudulent bill of sale. This he turned over to the company and as a result col- 
lected on the policy $1,175, and received the wrecked car which he sold, as he finally 
admits for $400. He then demanded the $430 of Decker, but Decker replied that it 
did not belong to the plaintiff But to the insurance company, and to the company he 
finally paid it. This action to recover the sum in question resulted, based upon the 
contract to Decker to return it. 

It is certain that Decker and the plaintiff entered into a conspiracy to defraud the 
insurance company. The object of the plaintiff was clear. He had committed 
perjury in making out his proofs of loss, and he must have known that if the in- 
surance company discovered not only this perjury, but the misrepresentation in his 
application for the policy as to the amount paid for the car, he might receive nothing. 
Decker’s object is perhaps less clear. He himself says that he was actuated purely 
by altruistic motives believing that if the insurance loss was settled on the basis 
of what was actually paid for the car and the $430 was returned by him thereafter 
to the insurance company the result would be equity between the parties. More 
probably he was actuated by a desire to oblige a customer and by the hope that the 
plaintiff would purchase from him a new car if he obtained his insurance money. 
There was at least some talk to that effect. 

[1] The court is asked to complete the successful fraud which has so far been 
perpetrated and to restore the $430 to the plaintiff. Such has been the result in the 
courts below. The jury was allowed to say, and did say, that the plaintiff was not 
engaged consciously and intentionally in an attempt to cheat the insurance company 
because of his youth, his ignorance, his lack of experience, and the fact that his 
mind was intent upon getting what he supposed was his own. Upon the evidence 
before us the jury was entitled to draw no such inference. Consciously, appreciating 
that he might not recover his insurance if the truth were known, believing that it was 
necessary for him to get a bill of sale fixing a price high enough to justify the false 
representations which he had made to the insurance company, he knowingly entered 
into this conspiracy. He it was who requested Decker to make the fraudulent bill 
of sale so that he might complete his fraud. Decker was equally guilty, but there is 
no evidence from which the inference can be drawn that his was the directing 
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mind and that the plaintiff simply yielded to his persuasion. As one of the plaintiff’s 
witnesses says in relating a demand for the return of this money, “I told him I 
thought they were both up against it a little.” 

_ [2,3] We have, therefore, the payment of money in consideration of the under- 
taking of Decker to join the plaintiff in an attempt to defraud the insurance com- 
pany and on the promise of Decker to return the money when the fraud has succeeded. 
Where an agreement consists of a single promise based on a single considera- 
tion, if either the promise or the consideration is illegal the agreement is void, 
and the courts will not enforce it. Where the direct object of the parties is to do 
an illegal act, the same rule applies. Hull v. Ruggles, 56 N. Y. 424; Woodworth v. 
Bennett, 43 N. Y. 273, 3 Am. Dec. 706; Duval v. Wellman, 124 N. Y. 156, 26 N. E 
343; Sirkin v. Fourteenth St. Store, 124 App. Div. 384, 108 N. Y. S. 830. 

The judgments appealed from should be reversed, and the complaint dismissed, 
with costs to the defendant in all courts. 

Hiscock, C. J., and Cardozo, Pound, McLaughlin, Crane, and Lehman, JJ., 
concur. 

Judgments reversed, etc. 


ROBERTS v. UNITED STATES FIDELITY & GUARANTY CO. (No. 559.) 
(Supreme Court of North Carolina. (Dec. 19, 1924.) 
125 Southeastern Reporter 611. 


INSURANCE—HUSBAND HELD ENTITLED TO RECOVER, UNDER LIA- 
BILITY POLICY, AMOUNT OF WIFE’S JUDGMENT AGAINST HIM 
FOR INJURIES. ‘ 

Husband held entitled to recover amount of wife’s judgment against him for 
injuries in collision, while passenger in automobile driven by him, under liability 
policy not exempting from such liability; question of public policy and sound morals 
being for Legislature. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Superior Court, Madison County; McElroy, Judge. 

Action by S. B. Roberts against the United States Fidelity & Guaranty Company. 
Judgment for plaintiff, and defendant appeals. No error. 

J. Coleman Ramsey, of Marshall, and Harkins & Van Winkle, of Asheville, for 
appellant. . 

Guy V. Roberts, of Marshall, and Geo. M. Prichard and Martin, Rollins & 
Wright, all of Asheville, for appellee. 

Per Curtam. On May 13, 1922, the defendant through its agent, A. W. White- 
hurst, at Marshall, N. C., issued the policy sued on, No. U-45356, and on May 30, 
1922, the plaintiff, while driving his car in Madison County, accompanied by his wife 
and her sister, Mrs. R. S. Ramsey, and McKinley Pritchard, collided with another 
car, and his wife sustained injuries. She instituted suit against her husband, the 
plaintiff in this case, and recovered $2,500 damages, and the judgment was affirmed 
by the Supreme Court. Roberts v. Roberts, 185 N. C. 566, 118 S. E. 9, 29 A. L. R. 
1479. 


This action is brought by plaintiff against the defendant to recover on the lia- 
bility insurance policy issued to plaintiff by defendant on May 13, 1922, for one year, 
en his Hupmobile touring car, insuring him— 

“Against loss and/or expense, arising or resulting from claims upon the assured 
for damages in consequence of an accident occurring within the limits of the United 
States and Canada during the term of this policy, by reason of the ownership, 
maintenance or use (including the carrying of goods thereon and the loading and 
unloading thereof when commercially used) of the automobile or any of the auto- 
mobiles enumerated and described herein resulting in— f 

“Injury to Persons. Bodily injuries or death resulting at any time therefrom, 
suffered by any person or persons other than any employee or employees of the as- 
sured while engaged in the care, operation or maintenance of any of the assured’s 
automobiles. ‘The company’s liability is limited to five thousand dollars ($5,000.00) 
to any one person. * * * és 

“In addition to the above, the company does hereby agree: 

“Defense of Suits. (1) To defend in the name and on behalf of the assured 
any suit brought against the assured to enforce a claim, whether groundless or not, 
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on account of damages suffered or alleged to be suffered under the circumstances 
hereinbefore described. 

“Payment of Expenses. (2) To pay the expenses incurred in defending any 
suit described in the preceding paragraph, also the interest on any judgment within 
the limits of the insurance hereby granted and any costs taxed against the assured 
on account thereof; 

“Reimbursement of Expenses. (3) To reimburse the assured for the expense 
incurred in providing such immediate surgical relief as is imperative at the time of 
any accident covered hereunder. 

“Omnibus Coverage. (4) To extend the insurance provided by this policy so 
as to be available, in the same manner and under the same conditions as it is avail- 
able to the named assured, to any person or persons while riding in or legally oper- 
ating any of the automobiles covered hereunder, and to any person, firm or corpora- 
tion legally responsible for the operation thereof, provided such use or operation is 
with the permission of the named assured; or if the named assured is an individual, 
with the permission of an adult member of the named assured’s household other 
than the chauffeur or a domestic servant.” 

While the policy was in full force, the plaintiff, while driving his car, described 
in the policy, had a collision with another automobile on May 30, 1922, causing 
serious and permanent injuries to his wife, who was a passenger in his car at the time. 
The plaintiff immediately reported the accident to the insurance company, but the 
msurance cpmpany refused to settle the claim of Mrs. Orla Roberts, and she brought 
suit against her husband, the plaintiff, for damages, alleging that her injuries were 
caused by his negligent operation of the car, and recovered judgment against her 
husband for $2,500 damages and costs. 

The defendant contended “that it is against public policy and sound morals to 
permit the plaintiff to recover in this case.” 

This court said in Roberts v. Roberts, supra, at page 569 (118 S. E. 11): 

“We have said that certain rights, duties, and disabilities of husband and wife 
were produced by the joint operation of public policy and a common-law _ fiction; 
and as it is the prerogative of the Legislature to change or modify the common law, 
and to declare what acts shall be contrary to or in keeping with public policy, it is 
necessary to determine in what way, if any, and to what extent the relation of husband 
and wife has been modified in this jurisdiction by legislative enactment.” 

The court held that under the legislative enactments in this state, the wife could 
sue the husband in tort and he was liable for his negligent act which caused his wife 
a personal injury. 

The contract made by defendant protects the plaintiff. The defendant can change 
its contract in the future, if it desires to do so, so as not to cover a negligent injury 
to the wife. The question of public policy and sound morals must be addressed to 
the legislative branch of the government. 

We heard the argument of counsel for both plaintiff and defendant, read criti- 
cally the record and briefs, and can find no error. 

Stacy, J., not sitting. 


COMBS v. HUNT (GEORGIA CASUALTY CO., GarnisHEE.) 
(Special Court of Appeals of Virginia. Dec. 18, 1924.) 
125 Southeastern Reporter 661. 


1. INSURANCE—PRESENT FIXED LIABILITY TO PAY INSURED’S LOSS 
MUST BE SHOWN TO HOLD INDEMNITY INSURER LIABLE TO 
INJURED THIRD PARTY. aval! za 
To hold company insuring against loss from claims against insured by one injured 

in operation of his automobile and damages to latter in collision liable as garnishee 

to injured party in execution proceedings, present fiixed liability to pay insured for 
loss insured against, whether by reason of personal injuries, for which judgment was 
recovered, or damage to automobile, must be shown. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE—CONTRACT CONSTRUED ACCORDING TO TERMS, 
THOUGH MOST FAVORABLY TO ASSURED IN CASE OF AMBI- 

UITY. 
Ms cases of ambiguity, courts lean to construction of insurance contract most 
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favorable to assured, but must construe them according to terms and give plain 

meaning effect. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—ALL PORTIONS OF INDEMNITY POLICY CONSIDERED 
IN CONSTRUCTION. 

All portions of indemnity insurance policy must be considered in construing it. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

4. INSURANCE—INDEMNITY INSURER NOT LIABLE AS GARNISHEE 
ON UNSATISFIED JUDGMENT AGAINST INSURED. 

Under policy indemnifying assured generally against loss from claims for injuries 
in operating his automobile, but prohibiting action thereon, except for actual loss by 
payment of judgment, assured’s payment of judgment is condition precedent to claims 
against insurer, though latter assumes defense of damage suit, so that injured person 

cannot recover from insurer as garnishee, under Code 1919, §§ 6501, 6509, in alias 

execution proceedings. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

5. INSURANCE—HARSHNESS OF AND IMPERFECT RELIEF AFFORDED 
BY INDEMNITY POLICY NOT GROUND FOR CONTRARY CON- 
STRUCTION. 

That indemnity policy, authorizing action only for loss sustained by assured’s pay- 
ment of judgment for damages for injuries in operation of his automobile, is harsh, 
and yery imperfectly protects him, does not authorize reading of any stipulation into 
it nor construction plainly in conflict with expressed purport. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

6. INSURANCE—PAYMENT OF PROCEEDS OF IMPOUNDED AUTOMO- 
BILE ON JUDGMENT AGAINST OWNER HELD NOT COMPLIANCE 
WITH CONDITION OF INDEMNITY POLICY REQUIRING PAYMENT 
OF JUDGMENT BEFORE SUIT. 

Payment of net proceeds of impounded automobile, in satisfaction of judgment, 
pro tanto, against owner, after return of execution unsatisfied, and owner’s subsequent 
settlement with indemnity insurer and surrender of policy which prohibited suit 
thereon before payment of judgment, held not compliance with latter conditions, so 
as to permit recovery by judgment creditor from insurer as garnishee, in absence of 
evidence that settlement was collusive or illegal; no lien on liability for such pro- 
ceeds being acquired under either execution. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Error to Court of Law and Chancery of City of Norfolk. 

Action by Helen S. Combs against Arthur Hunt and the Georgia Casualty Com- 
pany, garnishee. Judgment for garnishee, and plaintiff brings error. Reversed and 
rendered. 

Page, Page & Page, of Norfolk, for plaintiff in error. 

Garnett, Taylor & Edwards, of Norfolk, for defendants in error. 

Crump, P. [1] In this case, Helen S. Combs, the plaintiff in error, on the 17th 
day of December, 1921, recovered a judgment against Arthur Hunt for $6,214 in her 
action against Hunt for injuries sustained by her as the result of a collision of an 
automobile in which she was riding, caused by the negligent operation of Hunt’s auto- 
mobile. An execution issued on this judgment December 19, 1921, and was returned 
no effects at the first February rules, 1922. On the 17th day of March, 1922, an alias 
execution was issued returnable to the first Monday in June following. Under this 
latter execution, and by reason of a suggestion of liability made by the plaintiff under 
section 6509 of the Code of Virginia, a process of garnishment was served on the 
Georgia Casualty’ Company as garnishee, which secured to the plaintiff the benefit 
of her execution lien upon intangible personal property, under section 6501 of the 
Code, although incapable of being levied on. The garnishee answered the summons 
in writing, which was rejected by the trial court as an insufficient disclosure, and 
thereupon the jury was sworn to try the issue arising as to whether there was a debt 
due by the garnishee to the judgment debtor which was subject to the lien of the 
execution. Upon this trial the defendant garnishee demurred to the evidence, and the 
jury ascertained the amount to be $5,732, subject to the ruling of the court on the 
demurrer. Subsequently the court sustained the garnishee’s demurrer to the evidence 
and entered judgment accordingly, to which judgment a writ of error was allowed 
the plaintiff. Hunt, the judgment debtor, held an indemnity policy issued to him by 
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the Georgia Casualty Company by which the company insured him against loss arising 
from claims against him by any one injured by him in the operation of his automo- 
bile and also covering damages to his automobile occurring from accidental collision 
with any other automobile. In order to hold the garnishee liable it must be shown 
that there was a present fixed liability upon it to pay the assured for the loss insured 
against. If the evidence established the fact that the judgment debtor had no right 
to demand payment of the casualty company under the terms of the policy, then the 
trial court properly held that there was no liability on the garnishee. Freitas v. 
Griffith, 112 Va. 343, 71 S. E. 531; Boisseau v. Bass, 100 Va. 207, 40 S. E. 647, 57 
L. R. A. 380, 93 Am. St. Rep. 956. 

This liability might arise from that portion of the policy covering the loss sus- 
tained by reason of the personal injuries for which the plaintiff recovered her judg- 
ment, and also from the separate insurance agreement covering damage to the auto- 
mobile of the judgment debtor caused by collision with another automobile. 

The first question presented to this court, upon the assignment of errors, is 
whether the evidence before the trial court was insufficient to establish a valid and 
existing claim on the part of the judgment debtor against the casualty company for 
the loss occasioned to him by the recovery of the judgment against him in favor 
of Mrs. Combs. 

The material parts of the policy necessary to a determination of this question are 
as follows: 

“Georgia Casualty Company hereby agrees in consideration of the premium and 
of the statements contained in the schedule hereinafter set forth, which statements the 
assured makes and declares to be true by the acceptance of this policy, to indemnify 
the assured designated in the schedule against loss arising or resulting from claims 
upon the assured for damages, on account of bodily injuries accidentally suffered 
or alleged to have been suffered while this policy is in force, including death resulting 
at any time therefrom, by any person or persons, not employed by the assured, by 
reason of the ownership, maintenance, or use of” (the automobile owned by Hunt). 

“Subject to the following™conditions, which are to be construed as conditions 
precedent : 

“Reporting Accidents and Claims. 

“A. Upon the occurrence of an accident covered by this policy the assured shall 
give immediate written notice thereof with the fullest information obtainable at the 
time, to the company or its duly authorized agent. If a claim is made on account 
of such accident, the assured shall give the notice thereof with full particulars. The 
assured shall at all times render to the company all co-operation and assistance in 
its power. 

“Report and Defense of Suits. 

“B. If suit is brought against the assured to enforce a claim for damages covered 
by this policy he sha!l immediately forward to the company every summons or other 
process as soon as the same shall have been served on him, and the company will, 
at its own cost, defend such suit in the name and on behalf of the assured. 

“Co-operation of Assured. Expense. 

“C. The assured, whenever requested by the company, shall aid in effecting settle- 
ments, securing information and evidence of witnesses, and in prosecuting appeals, but 
the assured shall not voluntarily assume any liability or interfere in any negotiation 
for settlement, or any legal proceeding, or incur any expense, or settle any claim, 
except at his own cost, without the written consent of the company previously given, 
except that the assured may provide at the company’s expense such immediate surgical 
relief as is imperative at the time of the accident. 

“Assured’s Right of Recovery. 

“D. No action shall be brought against the company under or by reason of this 
policy unless it shall be brought by and in the name of the assured for a loss, defined 
hereunder, after final judgment has been rendered in a suit, described hereunder, and 
within ninety days from the date of such judgment, to wit, for loss that the assured 
has actually sustained by the assured’s payment in money (a) of a final judgment 
rendered after a trial in a suit against the assured for damages; (b) of the expense 
(excluding any payment in settlement of a suit or judgment) incurred by the assured 
in the defense of a suit against the assured for damages. The company does not 
prejudice by this condition any defense against such action that it may be entitled 
to make under this policy.” 
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It is established by the evidence that upon the trial of the action for damages 
against Hunt the casualty company, through its attorneys, assumed entire charge of 
the defense, and upon the rendition of the judgment had a suspending order entered; 
but no suspending bond was given and no appeal taken. It is further shown that the 
defendant, Hunt, had not paid the judgment; nor was the judgment satisfied except 
to the extent of the payment of $482 realized upon a sale of the defendant’s auto- 
mobile, which had been impounded and sold. Under these circtimstances it is con- 
tended on behalf of the casualty company that there was no indebtedness due the 
assured; that the stipulation in clause D of the policy, commonly known as the “no 
action” clause, defining the loss against which the company insures, or for which it 
contracts to indemnify the assured by reimbursing to him money actually paid by him 
in satisfaction of the judgment and for expenses of the trial, is plain and unam- 
biguous, and requires no aid of construction to ascertain its meaning; that payment 
of the judgment by the assured is a condition precedent, and must be shown before 
any claim for loss can accrue under the policy. 

It is insisted, on the other hand, by the plaintiff in error that because the casualty 
company took sole charge of the defense of the case to the exclusion of the assured, 
as it had a right to do under the policy, it should be held responsible for the result, 
notwithstanding the “no action” clause, and that the judgment in the action against 
the assured became a liability or debt owing unconditionally by the company to the 
assured, which the plaintiff could subject to her judgment by garnishment. 

[2] The use of the automobile has become universal in this country, and auto- 
mobile accidents occur so frequently that they may be said, like the poor, to be always 
with us. Naturally automobile owners and users have sought protection by insurance 
against damages they may have to pay. Doubtless the policies issued for this pur- 
pose vary in their terms and conditions, and, as is the case with other contracts, the 
meaning of each policy must be determined by the language which the parties have 
chosen to express their agreement. It is well settled, however, that in considering 
an insurance contract, and in seeking to ascertain the intent of the parties, the court 
will take cognizance of the fact that the policy is prepared by the insurance company 
and is apt to contain stipulations and conditions, at times complicated and of doubtful 
meaning, placed in the contract for the protection of the company, and therefore the 
court will in cases of ambiguity lean to a construction most favorable to the assured; 
still, primarily an insurance contract like other contracts must be construed in ac- 
cordance with its terms; its plain meaning must be given effect; courts cannot make 
contracts for parties. Phoenix Ins. Co. v. Shulman, 125 Va. 281, 99 S. E. 602; Nor- 
folk Fire Ins. Co. v. Talley, 112 Va. 413, 71 S. E. 534, Ann. Cas. 1913B, 806. 

[3, 4] The policy in the instant case is on its face an indemnity contract, having 
for its purpose to indemnify the assured against loss arising from claims made 
against him for damages to others injured by him while operating his car, without 
further specific definition, in the opening statement of the policy showing its general 
purpose, of the character of the loss insured against. Condition D of the policy, the 
“no action” clause, contains in unmistakable terms an exact statement of the loss 
insured against. All portions of the policy must be considered in its construction. 
The opening clause and condition D, read together, leave no doubt as to the clearly 
exprssed undertaking of the company; that is, to reimburse the assured for the 
money he should have expended in payment of a judgment against him. 

We find that policies containing stipulations and conditions similar to those in 
the policy in the instant case have been the subject of decisions in numerous cases in 
other states. ‘ 

In a very recent case, Shea v. U. S. Fid. & Guar. Co. (1923), 98 Conn. 447, 120 
A. 286, the judgment creditor brought a suit on the policy against the judgment debtor 
and the company, and the same contention was made on behalf of the plaintiff as is 
made against the garnishee here ; condition G being the no action clause of that policy, 
which was in its purport the same as the policy we are considering. The court held 
in the course of its opinion: 

“The insuperable obstacle which stands in the way of upholding this construc- 
tion is the terms of the policy to which we have referred. To defend ary suit brought 
against the assured cannot be construed to mean to defend successfully such suit, 
unless there be written into this provision of the policy the word ‘successfully’ or its 
equivalent, and this would make a new contract for the parties, which is beyond 
our power. For the same reason we are without authority to construe condition G 
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to apply merely as a condition precedent to cases where the insurer does not defend 
the suit against the assured. 

“Construing this policy as its language compels, we hold that the agreement to 
defend does not mean to defend successfully; that the contract is one of indemmity 
against loss and not against liability ; that the injured person has no legal or equitable 
ground of recovery where there is nothing due the assured under the terms and con- 
ditions of the policy; that condition G requires payment of the judgment against 
the insured before liability arises against the insurer, and is a condition precedent 
to recovery; that where garnishee process of attachment is available, that method 
and not a claim of a right in equity is the method by which the injured person should 
attempt to secure whatever sum may be due the assured under the policy; that an 
adjudication of bankruptcy against the insured during the pendency of such an action 
does not create rights in the injured person against the insurer. 

“Policies of indemnity with substantially identical terms and conditions as this 
policy are in extensive use, and there have been numerous cases before the courts 
where all the questions involved ‘in this appeal have been passed upon. The courts 
have held with practical unanimity that the construction claimed by the plaintiffs cannot 
be upheld. The following are typical cases sustaining the position taken by us in 
this opinion. Connelly v. Bolster, 187 Mass. 266, 72 N. E. 981; O’Connell v. New 
York, N. H. & H. R. Co., 187 Mass. 272, 72 N. E. 979; Frye v. Bath Gas & Elec. 
Co., 97 Me. 241, 54 Atl. 395; Eberlein v. Fidelity & Deposit Co., 164 Wis. 242, 159 
N. W. 553; Stenbom v. Brown-Corliss Engine Co., 137 Wis. 564, 119 N. W. 308; 
Herbo-Phosa Co. v. Philadelphia Casualty Co., 34 R. I. 567, 84 Atl. 1093; Cushman 
v. Carbondale Fuel Co., 122 Iowa, 656, 98 N. W. 509; Ford v. Aétna Life Ins. Co., 
70 Wash. 29, 126 Pac. 69; Luger v. Windell, 116 Wash. 375, 199 Pac. 760; Goodman 
v. Georgia Life Ins. Co., 189 Ala. 130, 66 So. 649; Allen v. A*tna Life Ins. Co., 76 
C. C. A. 265,145 Fed. 881. As to bankruptcy, see 164 Wis. 242, 159 N. W. 553. As 
to equity of the injured, see 122 Iowa. 656, 657, 98 N. W. 509. 

“The courts of two states, New Hampshire and Minnesota, support the claims 
of the plaintiffs. Sanders v. Frankfort Marine, A. & P. G. Ins. Co., 72 N. H. 485, 
57 Atl. 655; Patterson v. Adam, 119 Minn. 308. 138 N. W. 231. These decisions 
have been uniformly denied support in other jurisdictions, and their reasoning repeat- 
edly controverted. See 187 Mass. 266, 72 N. E. 981; 70 Wash. 29, 36, 126 Pac. 69. 

“The unfairness to the assured of contracts of insurance with conditions such 
as appear in this policy before us led the General Assembly, in the Public Acts of 1919, 
chapter 331, to make the insurer liable to the insured whenever liability for a loss 
occurs without the payment of the final judgment against him by the insured before 
he can recover on his policy.” 3 

In addition to the cases to which the Connecticut court refers, in the following 
cases the same conclusion was reached. Finley v. U. S. Casualty Co., 113 Tenn. 592, 
83 S. W. 2, 3 Ann. Cas. 962; Allen v. A&tna Ins. Co., 145 F. 881, 76 C. C. A. 265, 
7L. R. A. (N. S.) 958; Lowe v. Fidelity & Cas. Co., 170 N. C. 445, 87 S. E. 250; 
Owens v. Jackson-Hinton Gin Co. (Tex. Civ. App.) 217 S. W. 762; Fidelity & Cas. 
Co. v. Martin, 163 Ky. 12, 173 S. W. 307, L. R. A. 1917F, 924; Western Auto Ins, 
Co. v. Trimble, 297 Mo. 659, 249 S. W. 902; Emerson v. Western Auto Indemnity 
Ass’n, 105 Kan. 242, 182 P. 647; Schambs v. Fid. & Cas. Co. 259 F. 55, 170 C. C. A. 
55,6 A. L. R. 1231; Maryland Cas. Co. v. Peppard, 53 Okl. 515, 157 P. 106, L. R. A. 
1916 E. 597; Riner v. Southwestern Surety Ins. Co., 85 Or. 293, 165 P. 684, 166 P. 
952; Travelers’ Ins. Co. v. Moses, 63 N. J. Eq. 260, 49 A. 720, 92 Am. St, Rep. 
663; Poe v. Phila. Casualty Co., 118 Md. 347, 84 A. 476; Pfeiler v. Penn., etc., Cement 
Co., 240 Pa. 468, 87 A. 623; Appel v. People’s Surety Co., 148 App. Div. 70, 132 
N. Y. S. 200; Stenbom v. Brown-Corliss Engine Co., 137 Wis. 564, 119 N. W. 308, 
20 L. R. A. (N. S.) 956; and Cushman v. Carbondale Fuel Co., 122 Iowa, 656, 98 
N. W. 509. Sh 4 

In Ford v. tna Life Ins. Co., 70 Wash. 29, 126 P. 69, the plaintiff, after obtain- 
ing judgment for his injuries against the defendant holding an indemnity policy, 
had the company garnisheed. Counsel contended that, because the company defended 
the case, the indemnity insurance became liability insurance, and a judgment after 
defense by the company fixed the liability of the company. The court said: ; 

“We cannot assent to the respondent’s interpretation of the policy. The policy 
indemnifies against loss and not against liability. It seems quite clear that the lia- 
bility in clause D for loss ‘actually sustained and paid in money by him after actual 
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trial of the issue,’ is not enlarged or changed by the stipulations in the preceding 
clauses, but that a compliance with its terms is made a condition precedent to any 
right of action on the policy. In short, the policy is one of indemnity against loss 
actually sustained and paid in money by the assured, without regard to who assumes 
the defense. In clause B the appellant reserved the privilege and assumed the obliga- 
tion of defending claims for damages covered by the policy. But this does not imply 
that, in the event the defense is unsuccessful, it will pay the judgment. The ques- 
tion of payment is provided for in clause D.” 

This case was reaffirmed in the subsequent case of Luger v. Windell (1921) 
116 Wash. 375, 199 P. 760, likewise arising upon a garnishee process against the 
insuring company. In Goodman v. Georgia Life Ins. Co., 189 Ala. 130, 132, 66 So. 
649, 650, the court on a rehearing said: 

“On the original hearing no authorities were cited by appellant, and we reached 
our conclusion by resorting to what seemed to us to be the plainest of elementary 
principles. 

“We are now referred to the cases of Patterson v. Adan (Phil. Casualty Co. et al., 
Garnishees) 119 Minn. 308, 138 N. W. 281, 48 L. R. A. (N. S.) 184, and Sanders v. 
Frankfort, etc., Ins. Co., 72 N. H. 485, 57 Atl. 655, 101 Am. St. Rep. 688. These 
cases proceed upon the theory that, when the insurance company takes exclusive charge 
of the defense of the assured in the damage action, as authorized by the provisions 
of the policy, an ensuing damage judgment against the assured converts the policy 
into an undertaking to indemnify against liability, and not merely against loss actually 
paid; and this, although an express provision of the policy, denies the insurer’s lia- 
bility, except for loss actually paid by the assured. 

“We entertain the profoundest respect for the able courts which rendered the 
decisions referred to, but we cannot accept their conclusions as valid upon the ques- 
tion under consideration. It seems to us that their construction of the insurance 
contract is dominated by an undue regard for the injured stranger, rather than by a 
consideration alone of the intention and the obligations of the contracting parties. 
Such insurance contracts as these may be one-sided and unsatisfactory in their oper- 
ation, but we know of no principle of law or public policy which forbids their oper- 
ation exactly as stipulated by the parties,- with which, as already stated, a stranger 
to the contract has absolutely no concern.” See, also, Cayard v. Robertson et al., 
123 Tenn. 382, 131 S. W. 864, 30 L. R. A. (N. S.) 1224, Ann. Cas. 1912C, 152. 

According to this great current of authority it has been uniformly held that the 
only contracting parties are the assured and the indemnity company; that the injured 
party is in no sense privy to the contract; that the terms of the policy are clear 
and unambiguous; that the loss for which the company agrees to indemnify the 
assured is plainly stated; that payment of the judgment by the assured is a condi- 
tion procedent to any claim on his part against the insurance company; that the 
circumstance that the company assumes the defense of the damage suit does not 
alter the terms of its liability; and that the parties having so contracted with each 
other the courts cannot change the terms of the contract between them. Such is 
the law accepted by the textwriters. 7 Cooley, Briefs on Ins. (Supp. vol.) p. 1392; 
1 Joyce on Ins. 2d Ed.) §27B; 2 Va. Law Review, 475. 

in Sanders v. Frankfort, etc., Ins. Co., 72 N. H. 485, 57 A. 655, 101 Am. St. Rep. 
688, the court was called upon to construe .an indemnity policy which was in its 
general stipulations much like the policy in the instant case. The court there held 
that, when the company takes control of the proceedings in the action against the 
assured, it is bound to protect the assured against liability at all stages of the litiga- 
tion, including satisfaction of the judgment to the extent of the agreed indemnity; 
that the provision in the policy that no action should lie against the company unless 
brought to reimburse the assured for loss actually sustained and paid by him in sat- 
isfaction of a judgment after trial of the issue applies only to casés where the in- 
urer denies liability for the injury which is the subject of the action against the 
assured and therefore refuses to defend. The ruling in this case was followed in 
the cases of Patterson v. Adan, 119 Minn. 308, 138 N. W. 281, 48 L. R. A. (N. S.) 
184, and Elliott v. Aitna Life Ins. Co., 100 Neb. 833, 161 N. W. 579, L. R. A. 
1917C, 1061. These cases are opposed to the conclusions reached in the large number 
of cases above referred to, and are—one or more of them—in terms overruled in 
“ of them. 

t 


would certainly seem logical and more in consonance with the true intent 
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of the stipulations of the policy to hold that a refusal on the part of the company 
to defend a suit against the assured constitutes a breach of its contract and makes 
it liable to the assured for the damages he may suffer, whether such damages be 
measured by a judgment against him or a voluntary settlement which the assured is 
forced to make. And such is the ruling in a large number of cases referred to 
in the recent case of Independent Milk & Cream Co. v. Aetna Life Ins. Co., 68 Mont. 
152, 216 P. 1109, in which it was held that the insurer, by denying its liability on the 
claim against the assured and refusing to defend it, breach its contract, released the 
assured from his agreement not to settle without the insurer’s consent, and waived 
the provision requiring actual trial of the issue. 

To the same effect is the decision of the court by Justice Holmes in St. Louis 
Beef Co. v. Maryland Casualty Co., 201 U. S. 173, 26 S. Ct. 400, 500 L. Ed. 712. That 
case came before the Supreme Court of the United States upon certain questions 
certified to the court by the Circuit Court of Appeals. Among the questions certified 
was the following: 

“Considering the terms of the policy, is the right of the assurer to insist upon 
the condition of paragraph 8 respecting the rendition of judgment after trial and 
its satisfaction by the assured dependent upon the assurer’s defense of the action 
against the assured, according to the provision in paragraph 2?” 

The court anwered this question in the affirmative. The reasoning of the court is 
to the effect that the converse of the proposition embodied in the question would be 
equally true, and therefore, if the insurer complied on its part with the stipulations 
of the policy, its right to defend under the “no action” clause could not be disputed. 
The court refers to Sanders v. Frankfort, etc., Ins. Co., supra, with disapproval. 

In Treloar v. Keil & Hannon, 36 Cal. App. 159, 171 P. 823, the court reviews 
at some length various authorities, and reaches a conclusion in harmony with the 
overwhelming weight of authority. 

The policy in the instant case, the original of which has been examined by the 
court, is not of unusual length, and its main essentials are printed on the first page 
and so arranged as to be readily understood. The conditions and agreements. in 
A, B, and C are natural and reasonable, since the company was interested in the 
amount of any judgment which might be rendered against the assured, and which 
would form the measure of the claim against the indemnitor. The contract is plainly 
one of indemnity against loss incurred by the assured through the actual payment 
of the judgment, and not against liability merely. The clause or condition D is to 
the effect that, when the loss arising from a claim upon the assured for damages 
has resulted in a judgment against him, and he has paid the judgment, the company 
becomes liable, and not otherwise. There is no ambiguity in the language in which 
the condition is expressed. 

[5] Learned counsel for the plaintiff in error insists that the contract so made 
is harsh and unfair to the assured. We agree that it is harsh and but very imper- 
fectly relieves the average automobile owner from the embarrassment caused by a 
claim and suit for damages against him. But the court cannot read into the written 
instrumnt any stipulation it does not contain, or can we give it a construction plainly 
in conflict with its expressed purport. 

Several of the cases quoted above from other states refer to recent statutes 
requiring the payment by the indemnity company of a judgment when rendered against 
the assured or allowing the injured person to sue thereon. The General Assembly of 
Virginia at its recent session enacted a statute requiring the company to insert in its 
policy a provision allowing the injured person to maintain an action against the com- 
pany when an execution has been returned unsatisfied because of insolvency or bank- 
ruptcy of the judgment debtor. Acts of 1924, p. 504. 

The question as to the proper construction of the policy in this case is one of 
first impression in this jurisdiction, and has been elaborately argued by learned counsel 
on both sides with very ample citation of authorities; and we have therefore given 
it full consideration. 

The court below, in our opinion, was not in error in failing to overrule the 
demurer to the evidence in this respect. 

[6]. It appears, however, that the automobile of the assured was impounded under 
the statute and sold, and the net proceeds, $482, were applied toward the payment 
of the judgment, yet it was necessarily a payment in satisfaction of the judgment 
pro tanto. It is contended by the plaintiff that this payment was to that extent a 
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compliance with condition D, citing McKenna v. International Indemnity Co., 125 
Wash. 28, 215 P. 66, and that this amount was therefore due to the judgment debtor 
by the garnishee. Without undertaking to determine the effect of a partial satis- 
faction of the judgment, this contention would be sound, if a lien upon this liability 
of the company to the judgment debtor was acquired under either execution. There 
was no lien so acquired during the life of the first execution returnable to the first 
February rules, 1922, for the record shows that the sum of $482 was not paid on the 
judgment until March 14, 1922, from which date only this liability could be taken as 
fixed and not contingent. On the 8th day of March, 1922, the policy was surrendered 
= the company, with an indorsement thereon in the following language, signed by 
unt: 

“In consideration of the sum of two thousand dollars paid to me this day all 
claims and rights hereunder are surrendered and policy is hereby canceled.” 

[7] This terminated all liability on the part of the company to Hunt, and there- 
fore, when the second execution was issued on the 17th day of March, 1922, there 
was no debt or liability to which the execution could attach. It may be that the 
circumstances demanded, as a matter of propriety and fairness, that Hunt should 
have paid this $2,000 on the judgment, but there is nothing in the record to warrant 
the inference that, as to the plaintiff, who was not a party to the contract, this settle- 
ment was in law collusive, nor to negative the legal right of the parties to make it. It 
is to be noted, however, that Hunt, when testifying as a witness for the paintiff, 
stated that this sum of $2,000 was paid him in the settlement for the damage to his 
car, which brings us to the remaining question arising in the case. 

There are two certificates attached to the policy, in the nature of riders. One 
of them, designated “automobile collision damage certificate,’ covers damage to the 
automobile of the assured arising from an accidental collision. It provides that: 

“In the event of such loss or damage the amount thereof or the nature and 
extent of the damage requiring repair or replacement shall be determined between the 
parties hereto if possible, otherwise, by two appraisers, one to be chosen by the 
assured, and one by the company.” 

After the usual provision for an umpire in case of disagreement, it is further 
stated that the company may accomplish the repair or replacement so determined by 
such means as it may elect, or at the option of the company, pay in money the amount 
of the loss as fixed by the appraisers. Although the certificate provides that the 
terms and conditions of the policy shall be considered as incomplete in the certificate, 
so far as applicable, it is manifest that, in respect to a loss under the certificate, we 
are not concerned with condition D of the policy. The evidence discloses the fol- 
lowing facts: Hunt’s car was on August 10, 1921, soon after the institution of the 
action, impounded under the statute of Virginia, at the instance of the plaintiff, and 
from that time on was therefore in custodia legis. The attorneys for the company, 
a foreign corporation, acted for Hunt in the defense of the case, and in connection 
therewith knew of the impounding of the car. Hunt saw the attorneys, who were 
acting for the company, with reference to the car from time to time. He was unable 
to give bond and so regain possession of the car to the end that it might be repaired. 
One of the learned counsel for the company testified that Hunt was unable to give 
bond; that there was never any refusal or declination on the part of the company 
with reference to repairs; that it was a question between the company and Mr. Hunt 
as to when the repairs should be made; that the question between them was as to 
whether the company would pay him so much money for the repairs and let him 
have it repaired himself. The further facts are that, after the judgment on Decem- 
ber 17, 1921, the order under which the car was sold was entered on February 25, 
1922. Whether repairs should be made to the car by the company or whether the 
company would compensate Hunt for his loss by paying him money was left in abey- 
ance for the several months before the car was sold. Neither party to the policy 
suggested any appraisement at any time. Hunt testified that he surrendered the 
policy or “turned it into the Georgia Casualty Company” on March 8th, and that 
he “received $2,000 as payment for this car.” On the demurrer to the evidence there 
was ample to justify the jury in finding that in the end the company paid Hunt $2,000 
on March 8, 1922, for the damages to his car, whereupon he surrendered the policy. 
It is further apparent that the company at no time denied liability for the collision 
damage to the car. There was therefore during the life of the execution returned 
no effects at the February rules, 1922, a lien on this existing liability, and the com- 
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upany was liable to the execution creditor if it subsequently, with notice of the execu- 
tion lien, settled with Hunt upon an agreed amount of $2,000 for the damage to the 
car. 

[8, 9] Burks’ Pl. & Pr. (2d Ed.) pp. 654, 656, where it is also stated that the 
notice under section 6501 of the Code need not be in any particular form, nor even in 
writing. Whether or not the company should be held to have had notice of the out- 
standing execution was a question of fact for the jury to determine. The case having 
been withdrawn from the jury by the demurrer to the evidence, and the evidence 
being clearly in conflict on this point, or sufficient to al!ow the jury to find either way, 
we must hold upon well-settled principles applicable to the consideration of a case 
upon demurrer to the evidence that the company must be regarded as having notice 
of the existence of the execution. The evidence was further sufficient to justify the 
jury in finding that, in accordance with the terms of the contract in the certificate 
with Hunt, the company agreed with him upon an amount of $2,000 as compensation 
for the damage to his car. We are of opinion, therefore, that this amount of $2,000 
became the measure, fixed by the company, of its liability to Hunt which was sub- 
ject to the lien of the execution. 

There are assignments of error as to the refusal of the trial court to admit evi- 
dence offered by the plaintiff relative to the notice of the execution to the company. 
Under the ruling of the court, these need not be considered. 

An order will be entered by this court, reversing the judgment of the lower court, 
with costs to the plaintiff in error as the prevailing party, and allowing the plaintiff in 
error to recover of the Georgia Casualty Company the sum of $2,000, with interest 
from the 8th of March, 1922, to be credited upon the judgment of the plaintiff in 
error against Hunt on December 17, 1921, with the costs and interest. 

Reversed. 
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SURETY 
MARYLAND CASUALTY CO. v. SIMMONS. (No. 4411.) 
(Circuit Court of Appeals, Fifth Circuit. Oct. 25, 1924.) 
2 Federal Reporter (2d) 29. 

2. EXECUTORS AND ADMINISTRATORS—JUDGMENT ESTABLISHING 
DEVASTAVIT BY ADMINISTRATOR PRIMA FACIE EVIDENCE 
IN ACTION AGAINST HIS SURETY. 

Under law of Georgia, judgment in case to which administrator is party, adjudg- 
ing that there has been devastavit by him, is prima facie evidence in an action against 

is surety. 

(For other cases, see Executors and Administrators, Dec. Dig. § 535.) 

3. EXECUTORS AND ADMINISTRATORS— DIRECTION OF VERDICT 
AGAINST ADMINISTRATOR’S SURETY IN ACTION FOR DEVAS- 
TAVIT BY HIM HELD NOT ERROR. 

In action against surety on administrator’s bond, to recover for devastavit by 
him, where there was no evidence controverting prima facie case made by decree 
in another case, to which administrator was party, fixing amount of principal’s lia- 
bility, it was not error to direct verdict for plaintiff for such amount. 

(For other cases, see Executors and Administrators, Dec. Dig. §537[10].) 

4. EVIDENCE—CARBON COPY OF LETTER PROPERLY MAILED, REPLY 
TO WHICH HAD BEEN RECEIVED, HELD ADMISSIBLE. 

Where evidence established writing, stamping, addressing, and mailing of a let- 
ter to defendant in another jurisdiction, and receipt in due course of mail of a 
reply, carbon copy of letter was admissible, though original was not accounted for, 
and though no demand for its production had been made. 

(For other cases, see Evidence, Dec. Dig. § 174[4].) 

In Error to the District Court of the United States for the Southern District 
of Georgia; William H. Barrett, Judge. 

Action by E. G. Simmons, receiver of the estate of H. L. Jenkins, deceased, 
against the Maryland Casualty Company. Judgment for plaintiff, and defendant 
brings error. Affirmed. 

Leonard Haas and H. A. Alexander, both of Atlanta, Ga., and A. L. Miller, 
of Macon, Ga. (Underwood, Pomeroy & tiaas, of Atlanta, Ga., on the brief), for 
plaintiff . error. 

Geo. S. Jones, of Macon, Ga. ,and C. C. Crockett, of Dublin, Ga. (Jones, Park 
& Johnston, of Macon, Ga., on the brief), for defendant in error. 

Before Walker, Bryan, and King, Circuit Judges. 

WALKER, Circuit judge. This was an action against the plaintiff in error, 
Maryland Casualty Company, the surety on an administrator’s bond, seeking to 
recover the amount of an alleged devastavit by the principal in the bond. It was 
admitted that a court of competent jurisdiction had rendered a decree in a case 
to which the principal was a party, adjudging that there had ‘ee a devastavit by 
him to the amount of the sum sued for. The bill of exceptions shows the following : 

Upon it being made known to the court that the defendant proposed to offer 
evidence attacking the above-mentioned decree, the court said to plaintiff’s counsel: 
“Any evidence that is introduced by the Maryland Casualty Company for the pur- 
pose of attacking the decree you object to?” In answer to this question, plaintiff's 
counsel replied: “Yes, sir.” What then occurred is shown by the following extract 
from the bill of exceptions: 

“The court then stated: ‘I will hear argument on that question, just as if evi- 
dence had been offered that attacked the decree.’ After argument the court sus- 
tained the objection to any evidence attacking the decree, and directed a verdict 
for the plaintiff for the full amount of principal and interest claimed in the suit, 
to which action of the court exception was taken and allowed.” 

[1] A reversal of the judgment is sought on the ground that the court erred 
in its above-mentioned ruling as to evidence. The judgment cannot be reversed be- 
cause of that ruling, for the reason that it is not made to appear what evidence 
the defendant desired to introduce. It is well settled that, for a ruling rejecting 
evidence to be a ground for reversal in a case at law, the evidence rejected, or a 
statement of what it tended to prove, must appear in the bill of exceptions. ‘Her- 
encia v. Guzman, 219 U. S. 44, 31 S. Ct. 135, 55 L. Ed. 81; Packet Co. v. Clough, 
20 Wall. 528, 22 L. Ed. 406; Patrick v. Graham, 132 U. S. 627, 10 S. Ct. 194, 
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33 L. Ed. 460; Ladd v. Missouri Coal & Mining Co., 66 F. 880, 14 C. C. A. 246; 
rule 11, U. S. Circuit Court of Appeals, Fifth Circuit. The evidence desired to 
be introduced by the defendant was not so disclosed or offered as to make the court’s 
action in rejecting it available in an appellate court. 

[2,3] It is not questioned that under the law of Georgia the above-mentioned 
decree against the principal in the bond sued on constituted prima facie evidence 
against the surety. Bryant v. Owen, 1 Ga. 355; Shipp v. McCowen, 147 Ga. 711, 
95 S. E. 251. There was no evidence controverting the correctness of the finding 
embodied in that decree as to the amount for which the principal was liable. It 
was not error to direct a verdict for the plaintiff for the amount for which the 
uncontroverted evidence adduced showed the defendant: was liable. 

4] After a witness for the plaintiff had testified that he was a practicing 
attorney at Dublin, Ga.; that he wrote a letter to the defendant, which was prop- 
erly stamped and addressed to defendant at Baltimore, Md.; that he mailed that 
letter; that he kept a carbon copy of it and received a reply to it by due course 
of mail thereafter; the plaintiff offered in evidence the carbon copy and the reply 
produced by the witness. Defendant objected to the admission of such carbon copy, 
on the ground that there had been no showing as to where the original was, and no 
notice to produce it, and because the execution of such reply had not been proved. 
That objection was overruled. It seems that it was permissible to admit in evi- 
dence such carbon copy, as the evidence showed that that instrument was a carbon 
copy of a letter duly addressed and mailed to the defendant in another jurisdic- 
tion, and the receipt in due course of mail of a reply thereto. Savannah Bank & 
Trust Co. v. Purvis, he App. 275, 65 S. E. 35; Scofield v. Parlin & Cresent Co., 
61 F. 804, 10 C. C. 

But, even if rts ais was not free from error, it would wet be a ground 
for reversal. If the objection to the admission in evidence of the carbon copy men- 
tioned had been sustained, the defendant’s admissions and the other evidence adduced 
warranted the action of the court in giving the above-mentioned direction for a ver- 
dict in favor of the plaintiff. The conclusion is that the record shows no reversible 
error. 

The judgment is affirmed. 


NEW AMSTERDAM CASUALTY CO. et al. v. FARMERS’ CO-OP. UNION 
OF LYONS, KAN. (No. 6593.) 
(Circuit Court of Appeals, Eighth Circuit. Sept. 17, 1924., 
2 Federal Reporter (2d) 214. 

1, TRIAL—WHEN VERDICT SHOULD BE DIRECTED AT CLOSE OF 
EVIDENCE STATED. 

It is trial court’s duty to direct verdict at close of evidence, where evidence 
is undisputed, or where evidence, though conflicting, is so conclusive that court, in 
exercise of sound judicial discretion, ought to set aside verdict in opposition to it. 

(For other cases, see Trial, Dec. Dig. §§ 141, ; 

2. PRINCIPAL AND SURETY—EVIDENCE HELD TO SHOW FARMERS’ 
CO-OPERATIVE ASSOCIATION DISCOVERED WRONGFUL ACT 
OF ITS MANAGER MORE THAN FIVE DAYS BEFORE NOTIFYING 
SURETY. 

In action on bond to indemnify employer for dishonesty of manager of farmers’ 
co-operative association, evidence held to show that association discovered manager’s 
wrongful act in trading in grain futures in plaintiff’s name more than five days 
before it notified surety, in violation of condition of bond. 

(For other cases, see Principal and Surety, Dec. Dig. § 161.) 

3. PRINCIPAL AND SURETY—BURDEN ON EMPLOYER TO PROVE IT 
GAVE NOTICE TO SURETY ON EMPLOYEE’S BOND WITHIN RE- 
QUIRED TIME. 

Burden was on employer to prove that it gave notice of dishonest act of its 
manager to surety on manager’s bond within five days of discovering manager’s 
dishonesty, as required by bond. 

(For other cases, see Principal and Surety, Dec. Dig. § 159.) 

In Error to the District Court of the United ‘States for the District of Kansas; 
John C. Pollock, Judge. 


Action by the Farmers’ Co-operative Union of Lyons, Kan., against the New 
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Amsterdam Casualty Company and another. Judgment for plaintiff, and defendants 
bring error. Reversed, and remanded for new trial. 

Francis S. Howell, of Omaha, Neb. (Edward P. Smith, William A. Schall, and 
Frank E. Sheehan, all of Omaha, Neb., on the brief), for plaintiffs in error. 

W. W. Stahl, of Lyons, Kan. (Ben S. Jones, of Lyons, Kan., on the brief), 
for defendant in error. 

Before Sanborn and Lewis, Circuit Judges, and Faris, District Judge. 

SANBORN, Circuit Judge. This writ of error was sued out to reverse a judg- 
ment of $5,000 for alleged errors in the trial of an action on a bond issued by the 
defendant below, whereby it agreed to indemnify the plaintiff to the extent of 
$5,000 against the loss of any money or other personal property “through the fraud, 
dishonesty, forgery, theft, embezzlement, misappropriation, or wrongful abstraction 
of Lon Prose,” the general manager of the plaintiff. The Farmers’ Co-operative 
Union of Lyons, Kan., was the plaintiff, and the New Amsterdam Casualty Com- 
pany of Baltimore, Md., was the defendant. The plaintiff’s principal place of busi- 
ness was at Lyons. It was by its articles of incorporation empowered “to pur- 
chase and sell grain, live stock, and other farm products, both for itself and on 
commission.” It owned three elevators, and its business was to buy and sell grain. 
It bought grain of farmers, put it into its elevators, paid the farmers part of its 
value, settled with them, and paid them the balance at the price of the grain when 
the farmer called for the settlement. Its purchases in a season exceeded its storage 
capacity, and in order to have room it sold wheat which it received before the 
farmers called for settlements, and bought other wheat to be delivered in the future 
to protect itself against loss in case the price of wheat advanced. Mr. Prose 
managed this business, bought and sold, in the name of and for the plaintiff, wheat, 
corn, and oats from March, 1919, until April 20, 1921, when he ceased his con- 
nection with that business. 

The plaintiff alleged in its complaint that from August 30, 1920, until May 20, 
1921, Prose bought and sold in its name through the Root Grain Company, a mem- 
ber of the Board of Trade of Kansas City, and at Kansas City, grain options, 
which on the trial proved to be mere contracts to deliver grain to it in the future, 
and contracts by it to deliver grain to purchasers in the futture, and thereby incurred 
a loss of about $21,000, and that he did this without the knowledge of or notice 
to the plaintiff. It alleged that it did not ascertain the full amount of its loss 
by these transactions until July 18, 1921, and that immediately after the discovery 
of the loss, and within five days thereafter, it notified the defendant and made 
full proof thereof. By its answer the defendant admitted the execution of the bond 
and denied the other averments of the complaint. The case was tried by a jury. 
There was a conflict between the evidence produced by the respective parties. At 
the close of all the evidence defendant’s counsel moved the court to direct the jury 
to return a verdict in its favor; the court denied the motion, the defendant excepted, 
and this and other rulings are assigned as errors. The ruling on the motion to direct 
the jury, however, presents the serious questions in this case. 

The court submitted three questions to the jury: First, did the plaintiff, within 
five days after it discovered any alleged dishonest act of Mr. Prose, notify the 
defendant thereof? Second, was the plaintiff ignorant of the fact that Mr. Prose 
was buying and selling wheat futures in its name while he was acting as its gen- 
eral manager? And, third, were such purchases and sales, under the facts of this 
case, wrongful as against the plaintiff? And the court instructed the jury that, if 
they did not find an affirmative answer to each one of these questions, they should 
return a verdict for the defendant. 

[1] Counsel for the defendant assert that the evidence was such that the court 
ought to have instructed the jury to find a negative answer to each of these ques- 
tions and invoke an examination of this evidence by this court. The rule in the 
national courts, pursuant to which this examination must be made, is: 

It is the duty of the trial court to direct a verdict at the close of the evidence 
in two classes of cases: (1) That class in which the evidence is undisputed, and 
(2) that class in which the evidence is conflicting, but is of so conclusive a char- 
acter that the court, in the exercise of a sound judicial discretion, ought to set 
aside a verdict in opposition to it. Woodward v. Chicago, M. & St. P. Ry. Co., 
145 F. 577, 578, 75 C. C. A. 591; Missouri Pac. Ry. Co. v. Oleson, 213 F. 329, 
330, 130 C. C. A. 31; Randall v. Baltimore & Ohio R. Co. 109 U. S. 478, 482, 
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3 S. Ct. 322, 27 L. Ed. 1003; Southern Pacific Co. v. Pool, 160 U. S. 438, 440, 
16 S. Ct. 338, 40 L. Ed. 485; Delaware, etc., Railroad Co. v. Converse, 139 U. S. 
469, 472, 11 S. Ct. 569, 35 L. Ed. 213; Union Pacific Ry. Co. v. McDonald, 152 
U. S. 262, 283, 14 S. Ct. 619, 38 L. Ed. 434; Patton v. Tex. & Pac. Ry. Co., 179 
U. S. 658, 663, 21 S. Ct. 275, 45 L. Ed. 361; Frick v. International Harvester Co., 
247 F. 869, 871, 160 C. C. A. 91; Holland et al. v. Director General of Railroads 
(C. C. A.), 273 F. 929; Waters-Pierce Oil Co. v. Van Elderen, 137 F. 557, 569, 
70 C. C. A. 255; Chapman v. Yellow Poplar Lumber Co., 89 F. 903, 905, 32 
C. C. A. 402; Canadian Northern Ry. Co. v. Senske, 201 F. 637, 644, 120 C. C. A. 65. 

[2] We turn to the examination of the evidence on the first question, the -notice 
of the dishonest act. The bond reads: “Upon the discovery by the employer of any 
dishonest act on the part of the employee the employer shall, at the earliest prac- 
ticable moment, and at all events not later than five days after such discovery, give 
written notice thereof, addressed to the surety at the office of its general agency 
at Omaha, Nebraska.” The acts, which the plaintiff charged in its complaint were 
dishonest acts of Mr. Prose, were the buying and selling of grain options in the 
name of the plaintiff through the Root Grain Company on the Board of Trade in 
Kansas City prior to April 20, 1921, when he left the plaintiff and its business. The 
first notice of any claim of such or any dishonest act of Mr. Prose was given 
to the defendant on May 27, 1921. 

[3] The only complaint at the trial was that Mr. Prose, as manager of the 
plaintiff, bought and sold grain futures in the conduct of the plaintiff’s business in 
its name. The burden was on the plaintiff to prove that it gave notice of the 
alleged first dishonest act it discovered within five days after such discovery. Mr. 
Prose testified that at the meeting of the board of the plaintiff in November, 1919, 
the matter of buying and selling grain futures was discussed, and a motion was 
made and carried to instruct him to buy corn and oats futures to meet the com- 
pany’s needs, as his judgment dictated. A written certificate of that fact, dated Janu- 
ary 17, 1920, signed by Mr. Shepherd, the president of the plaintiff, whose signa- 
ture was verified on the writing by a notary public and by the testimony of two 
witnesses, was received in evidence. 

Mr. Lawrence, a professional auditor, testified that prior to May 20, 1921, he 
had been examining the books, records, papers, and accounts of the plaintiff; that 
he had had the report of Mr. Fouts, another auditor, who had made an earlier 
examination thereof, and thought he had examined that report; that he had had 
in is possession Exhibits L to Q, among which are canceled checks ofthe plaintiff, 
which aggregate $8,500, each of which bears on its face the written statement that 
it is on “option acct.” and two of them bear the statement “for draft on option acct. 
of Root Grain Co.” These checks bear dates between September 22 and November 
28, 1920, and are quite persuasive that dealing in grain futures was not a novel prac- 
tice of the plaintiff in the earlier months of 1921, when the grain futures from 
which plaintiff claims its loss were bought and sold. After Mr. Lawrence had made 
this examination of the books and accounts, he reported on the evening of May 
20, 1921, to the plaintiff’s board, or to the president and managing members of the 
board, that the books indicated a loss, and that it might have been through deals 
that Mr. Prose had been carrying on in speculating on the market in Kansas City. 
Speaking of the time of this meeting on May 20, 1921, and the checks, Exhibits L 
to Q, he testified : 

“A. We knew they were for options, but we had no confirmation of it. 

“Q. You had nothing to dispute it before you? A. We had nothing to confirm 
it, either. 

“Q. You had statements from the Grain Company, showing what you denomi- 
nate options? A. We had statements from Root Grain Company. 

“Q. And you had that on the 20th day of May, when you made your prelimi- 
nary report? A. Yes.” 

Mr. Edwards was the secretary of the plaintiff, and in his direct examination 
he testified for the plaintiff that no information ever came to him as secretary dur- 
ing the spring or early summer of 1921 relative to Mr. Prose’s dealings in options 
until they had an audit, and on cross-examination he testified that Mr. Fouts audited 
the books prior to May 11, 1921, and reported to a meeting of members of the 
board on or about that day. Mr. Edwards further testified on direct examination 
by the plaintiff that he first gained information that Mr. Prose had been operating 
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on the Board of Trade in the name of the company about the 25th day of May, 
1921, and on redirect examination as follows: 

“Q. One more question: Was there any information of any kind ever came 
to you in your official capacity or as an individual, either one, by which you could 
determine positively that Mr. Prose had dealt in options, and, if so, to what extent, 
before Mr. Lawrence returned from Kansas City, about which we have been talk- 
ing? A. I had none at all, whatever.” 

On his cross-examination counsel for the defendant, holding in his hand what 
purported to be an official transcript of the testimony in the trial of Farmers’ 
Co-operative Union v. Lon R. Prose, asked him if, on that trial, in answer to the 
question, “Tell this jury, if you ever knew, when you first knew that Lon R. 
Prose was dealing in grain futures or options for the corporation of which you 
are secretary?” he did not testify, “That was when Mr. Fouts audited the books, 
about May 11, 1921,” and Mr. Edwards answered, “I couldn’t say for sure whether 
I did or not.” Asked, “Will you say you did not?” he answered, “I won’t say one 
way or the other; I don’t remember exactly.” Asked if, in answer to the question, 
“That is the first you knew about it?” he did not testify, “Yes, sir’; he answered, 
“Well, sir, I don’t just remember.” 

Mr. Shepherd, the president of the company, called by the plaintiff, testified 
that as president of the plaintiff he never received any information as to the fact 
that Mr. Prose had been dealing in options through the Root Grain Company 
until the 25th of May, 1921, when he received it from Mr. Lawrence, but that he 
had had some conversation with Mr. Lawrence about Mr. Prose’s conduct on and 
after May 20, 1921, and that the plaintiff sent Mr. Lawrence to Kansas City to 
examine the books of the Root Grain Company, and he (Mr. Shepherd) got this 
information on the 25th of May after Mr. Lawrence's return. On cross-examination, 
asked, “Where is the audit of Mr. Fouts?” he answered that he did not know. 
Asked if he saw it, he answered, “The audit of Mr. Fouts, of May 11th, I don’t 
remember whether I ever seen it or not.” Asked as an officer of the company to 
produce that report, he answered, “I haven’t the report.” Again asked to produce 
it, he never did produce it. He testified that the board of the plaintiff had a meet- 
ing on Saturday night, somewhere from May 9 to 13, 1921, and voted not to accept 
Mr. Fouts’ report, but to demand a rechecking of his audit. Asked, “You knew 
what it contained? You knew what it contained before you rejected it?” he an- 
swered, “Not all of it.” He testified that Mr. Prose was present at the meeting 
of the board on May 11, 1921, when the Fouts audit was rejected; that it was true 
that under that audit they were given to understand that the company had a net 
loss of $13,000; that Mr. Prose furnished Mr. Fouts the invoices for making that 
statement, and that they inquired of Mr. Prose how these losses came, and he said 
it was from the loads of drop wheat and merchandise he had on hand. 

Mr. Lattimer, one of the directors of the company, testified that he first dis- 
covered that the plaintiff had a loss on account of dealings in options of Mr. Prose 
at the stockholders’ meeting of May 25, 1921; that he was not present at the meet- 
ing of May 11, 1921, but was there that night, and was told about Fouts’ report; 
_ it showed a loss of $13,000 and showed transactions with the Root Grain 

ompany. 

Mr. Tobias, another director, testified that he first discovered Mr. Prose had 
dealt in options through the Root Grain Company on May 25, 1921, when Mr. 
Lawrence came back from Kansas City. But on cross-examination he testified that 
in the morning of May 11, 1921, before the meeting of the board on that day, a few 
of the members of the board were called in temporarily, among them Mr. Edwards, 
the secretary, and Mr. Shepherd, the president, and Mr. Fouts read his report to 
them. Asked, “And that audit showed, did it not, as it read, that Mr. Prose had 
been dealing through this grain company at Kansas City, the Root Grain Company ?” 
he answered, “I wouldn’t say for certain as to that.” Asked, “You don’t say it 
didn’t?” h answered, “No, sir; I wouldn’t say it did.” He further testified that he 
did not know where that report was. The testimony of Mr. Tobias that Mr. Fouts 
read his report to Mr. Shepherd, Mr. Edwards, and himself on the morning of May 
11, 1921, was introduced after Mr. Edwards had testified that he did not remember 
and could not say whether he had testified in a former trial that he first knew that 
Prose was dealing in grain futures or options was when Mr. Fouts audited the 
books, about May 11, 1921, and, after Mr. Shepherd had testified that he did not 
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know on the evening of May 11, 1921, after Mr. Fouts’ report was read to him 
in the morning, that the Fouts report showed a loss to the company of $13,000. 
Neither of them, however, came back to testify that the Fouts report was not 
read to them on the morning of May 11, 1921. 

The relevant evidence on the question whether or not the plaintiff discovered 
any wrongful act of Mr. Prose more than five days before May 27, 1921, when 
it gave its notice, has now been recited. The facts that the plaintiff was dealing 
in options in the fall of 1920 through the Root Grain Company; that Prose left 
the plaintiff April 20, 1921; that between that time and May 11, 1921, Mr. Fouts 
examined the books, papers-and accounts of the plaintiff and on May 11, 1921, 
made a report that disclosed a loss of $13,000, and on the morning of that day 
read that report to the president, the secretary, and one of the directors of the 
company, the weird and sad disappearance and loss of that report, and the regret- 
ful loss of memory of its contents by those to whom it was read, and for whom it 
was made; the fact that Mr. Lawrence between May 11, 1921, and May 20, 1921, 
made another examination of the books, accounts, and papers of the plaintiff, and 
on May 20, 1921, made a preliminary report to the managing members of the board 
of the plaintiff; the fact at that time, according to the testimony of Mr. Lawrence, 
he had the checks, L to Q, knew they were for options, and also had the state- 
ments of the Root Grain Company showing dealings in options, converge upon the 
mind with compelling power, and force it to the conclusion that the officers of the 
plaintiff, whose knowledge was its knowledge, discovered as early as May 11, 1921, 
the alleged wrongful acts of Mr. Prose charged in the complaint of the plaintiff, 
and that the evidence to that effect is of so conclusive a character that this court, 
under the rule stated above, ought not to sustain a judgment based on a finding of 
the jury to the contrary. 

[4] Counsel for the plaintiff, however, now contend that, because there was 
no provision in the bond that it should be forfeited if notice of the dishonest act 
was not given within the five days after its discovery, the failure to give it 
within that time was immaterial, and they cite St. Paul Fire & Marine Ins. Co. v. 
Owens, 69 Kan. 602, 77 P. 544, and Dixon v. State Mutual Ins. Co., 34 Okla. 624, 
126 P. 794, L. R. A. 1915F, 1210. It is not conceded that the rule here invoked 
is applicable to the action on this bond. If it were, counsel are estopped from tak- 
ing advantage of it now, because they never presented this claim to the court below, 
never obtained a ruling upon it by that court, never took any exception to any such 
ruling, and without these counsel may not invoke the jurisdiction of this court in an 
action at law to review rulings of the court upon questions never presented and 
never considered at the trial. 

The second question is: Was the plaintiff ignorant of the fact that Mr. Prose 
was buying and selling wheat futures in its name while he was acting as its gen- 
eral manager in 1921? All the testimony relative to this subject has been carefully 
read and examined; much of it has already been referred to. It is useless now to 
recite and review it. Suffice it to say that it leaves so little doubt in our minds 
that the plaintiff knew, permitted, and practised the purchase and sale of future 
contracts, and took the profits therefrom that, in our opinion, it ought not to be 
permitted to recover any of its losses therefrom from the defendant, and for that 
reason, also, we are unwilling to sustain the judgment in this case. As these con- 
clusions necessitate a reversal of the judgment, the discussion of other alleged 
errors is unnecessary, and is omitted. 

Let the judgment of the court below be reversed, and let the case be remanded 
to the court below for a new trial. 


REPUBLIC CASUALTY CO. et al. v. SCANDINAVIAN-AMERICAN 
BANK et al. (No. 292.) 
(District Court, W. D. Washington, N. D. May 20, 1922.) 
2 Federal Reporter (2d) 111. 

COURTS—SUIT FOR PREFERENCE AND FOR PARTICIPATION IN 

we GUARANTY FUND HELD NOT SUIT AGAINST 

In view of fact that state has no property interest in Washington bank deposi- 
tors’ guaranty fund created by Laws Wash. 1917, p. 308, amended by Laws 1921, 
p. 283, and is not liable to depositors or creditors of bank, suit to have claim given 
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preference and included in guaranty fund was not suit against state without its con- 
sent, in violation of Eleventh Amendment and federal court had jurisdiction. 

(For other cases, see Courts, Dec. Dig. § 303[2].) 

In Equity. Suit by the Republic Casualty Company and another against the 
Scandinavian-American Bank and another. On defendants’ motion to dismiss the 
complaint. Motion denied. 

See, also, 2 F. (2d) 113. 

The plaintiffs allege foreign corporate entity, and corporate entity and insolvency 
of the defendant bank, and that defendant John T. Duke is the duly appointed, quali- 
fied, supervisor of banking, under the banking laws of the State of Washington, and 
as such has taken charge of the assets of the defendant insolvent bank, and said 
insolvent bank is, through the said supervisor of banking, in the process of liqui- 
dation; that the defendants are all citizens of the State of Washington; that prior 
to insolvency, pursuant to designation of the defendant bank as a depository for 
funds in bankrupt estates, the plaintiffs, pursuant to statute and order of the court, 
executed bonds in the sum of $50,000, each to a tenor and effect that said bond 
should be void if bankrupt funds deposited were accounted for, otherwise to remain 
in full force and effect; that on the failure of the defendant bank $90,000 were 
on deposit belonging to bankrupt estates; that the plaintiffs, upon demand, each paid 
the sum of $45,000, and thereafter each a further sum of $1,020.72, and thereafter 
filed due proof of claim with the defendant Supervisor of Banking. It is alleged 
that by the payment of the said sums, respectively, the plaintiffs, respectively, 
became subrogated in law and equity to the right of the said deposit of the trustee 
in bankruptcy; that the defendant supervisor of banking approved and allowed said 
claims as preferred, and issued warrants pursuant to law for the sums paid by the 
respective plaintiffs, to the said plaintiffs; that the said defendant supervisor of 
banking thereafter declared a dividend, and paid to the said plaintiffs 20 per cent. 
upon their respective claims from the estate of the said insolvent bank; that there- 
after, on the 9th day of February, 1922, the said defendant, through his deputy, 
advised the plaintiffs that the defendant was in error in issuing said warrants, and 
demanded the return thereof, and refused the plaintiffs the right to participate in 
the “Washington bank depositors’ guaranty fund,” and has denied the right of 
the plaintiffs to participation in the assets of the insolvent bank other than as 
common creditors. Judgment is prayed that the plaintiffs’ claim be decreed. pre- 
ferred, and included in the “Washington bank depositors’ guaranty fund.” 

The defendants move to dismiss, because the court has not jurisdiction of the 
subject-matter of the action or of the persons of the defendants, or either of them, 
the suit being one against the State of Washington, without its consent, in viola- 
tion of the Eleventh Amendment of the Constitution of the United States; that 
sufficient facts are not stated, and there is a non-joinder of indispensable parties, to 
wit, the guaranty fund board of the State of Washington. The last ground was 
not discussed. 

Roberts & Skeel, of Seattle, Wash., for plaintiffs. 

W. V. Tanner and John P. Garvin, both of Seattle, Wash., for defendants. 

Neterer, District Judge (after stating the facts as above). Chapter 81, p. 308, 
Laws of Washington 1917 (amended by Laws 1921, p. 283), creates a guaranty 
fund for the “protection and security of depositors in banks” known as the “Wash- 
ington bank depositors’ guaranty fund,” and also creates a “contingent fund,” from 
which is paid the expenses incurred by the guaranty fund board (consisting of the 
Governor, ex officio chairman; state bank examiner, ex officio secretary and execu- 
tive officer; the Attorney General, the legal adviser, and three members appointed 
by the Governor), and also any losses which may be sustained through the failure 
of any member bank, and provides for assessments against member banks, and 
member banks “shall be entitled to participate in the guaranty fund and to adver- 
tise that it is a member of said fund, and that its deposits are guaranteed thereby; 
but no such bank shall advertise that its deposits are guaranteed by the State of 
Washington.” (Italics mine.) “Any losses found in the guaranty fund may be 
used in paying the owner of guaranteed deposits in member banks, but not until 
the contingent fund shall have been depleted.” 


The act is too long to be set out or even summarized in detail. In State ex rel. 


Lewis v. John P. Duke, etc., 120 Wash. 13, at page 15, 206 P. 918, 919, the Wash- 
ington State Supreme Court said: “The Bank Guaranty Act, as amended, provides 
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for the creation of a fund, the manner of its administration, and how banks may 
become members thereof and withdraw therefrom. It also specified the amount which 
member banks shall contribute to the fund, the purpose of the fund being to meet 
guaranteed deposits in the event of insolvency of a member bank.” 

The state has no property interest in the guaranty fund. The fund has no 
debit or credit relation to the state treasury, nor any relation to the general taxa- 
tion, nor to any purposes of the state government. By the provisions of section 19, 
Act, supra, as amended Laws 1921, p. 291, $10: “Whenever the director of taxa- 
tion and examination shall have issued warrants in payment of claims for guar- 
anty deposits of any failed bank, such claims and all rights of action and remedies 
of the depositors therefor,.shall inure to the Director of Taxation and Examination 
for the benefit of the contingent and guaranty funds, and all sums realized there- 
from shall be paid into such funds. Section 62, p. 301, Laws Wash. 1917, provides: 
“Upon taking possession of any bank or trust company, the examiner shall proceed 
to collect the assets thereof and to preserve, administer and liquidate the business 
and assets of such corporation. * * *” 

The Supreme Court of Washington (State ex rel. Lewis v. Duke, supra) held 
that these two acts, of which the sections last quoted are respectively parts, are in 
pari materia, and should be construed together, and at page 18 (206 P. 920) said: 
“The bank examiner becomes a creditor of the bank to the amount of the claims 
which have been transferred to him.” On page 16 the court says: “It is provided 
that the expense incurred in the administration of the act shall be paid out of the 
contingent fund, and also losses which may be sustained through the failure of a 
member bank.” Section 51, Administrative Code (Laws Wash. 1921, p. 32), pro- 
vides that the supervisor of banking shall have charge and supervision of the divi- 
sion of banking, etc. 

It conclusively appears that the state is not interested in the fund, nor respon- 
sible to a depositor or creditor. Much emphasis is placed by the defendants upon 
Lankford v. Platte Iron Works, 235 U. S. 461, 35 S. Ct. 173, 59 L. Ed. 316, in 
reviewing the Oklahoma Guaranty Act decisions. In that case Justice McKenna, 
for the majority of the court, four justices dissenting, in referring to the Oklahoma 
case under review, at page 474 (35 S. Ct. 176), said: “Certainly this construction 
can be given to the Oklahoma statute; and, granting that it may admit of dispute, 
an important element to be considered is the decision of the state tribunals.” 

In State ex rel. Lewis v. Duke, supra, at page 19 (206 P. 921), this language 
is used: “The cases from Oklahoma are especially not applicable because the Bank 
Guaranty Act in that state directly provided that ‘the depositors of a state bank or 
trust company shall be paid in full,’ and that the ‘state shall have for the benefit of 
the depositors’ guaranty fund a first lien upon the assets of the state. bank or trust 
as There is no such provision in the guaranty law in this state.” (Italics 
mine. 

The Supreme Court, Johnson v. Lankford, 245 U. S. 541, 38 S. Ct. 203, 62 
L. Ed. 460, another Oklahoma case, in which the court held that an action against 
the bank commissioner of Oklahoma for alleged failure to safeguard the business 
and assets of the bank or wilful disregard of his duty under the laws, was not an 
action against the state, and at page 545 (38 S. Ct. 205) said: “The case is not 
like Lankford v. Platte Iron Works Co., 235 U. S. 461. There the effort was to 
compel the payment of a claim * * * out of the fund to which the state had a 
title and which it administered through its officers. Any demand upon it was a 
demand upon the state and a suit to enforce the demand was a suit against the 
state, necessarily precluded by the purpose of the law. The case at bar is not of 
such character.” 

The instant suit is not to enforce a demand against the state, or to obtain any 
relief from the state, but merely to adjudicate and establish the status of the claims 
of the plaintiffs, and since the state court held that the state has no property inter- 
ests, and that the Oklahoma cases which inspired Lankford v. Platte Iron Works, 
supra, “are especially not applicable,” by the same token suggested by Justice Mc- 
Kenna in Lankford v. Platte Iron Works, supra, the decision of the state court is 
an important element to be considered, and when considered with the expression of 
Justice McKenna, in Martin v. Lankford, supra, the issue here tendered is not 
against the state. The mere fact that the defendant is a state officer charged with 
administering a state statute does not make such an action a suit against the state. 
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Stern v. Board of Dental Examiners, 50 Wash. 100, 96 P. 693; A=tna Casualty Co. 
v. Moore, 107 Wash. 99, 181 P. 40; Weiland v. Pioneer Irrigation Co., 238 F. 519, 
151 C. C. A. 455; Camunas v. N.Y. S. S. 5.400... AB, 171i C.-C: A. 763 
Tanner v. Little, 240 U. S. 359, 36 S. Ct. 379, 60 L. Ed. 691; Ex parte Young, 
209 U. S. 123, 28 S. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. 
Cas. 764; Virginia Coupon Case, 114 U. S. 270, 5 S. Ct. 903, 962, 29 L. Ed. 185; 
Pennoyer v. McConnaughy, 140 U. S. 1, 11 S. Ct. 699, 35 L. Ed. 363; Smyth 
v. Ames, 169 U. S. 466, 18 S. Ct. 418, 42 L. Ed. 819; Missouri R. R. Co. v. Mis- 
souri R. R. Co., 183 U. S. 53, 22 S. Ct. 18, 46 L. Ed. 78; Morrill v. Amer. R. 
Bond Co. (C. C.), 151 F. 305. 

This court has jurisdiction. The sufficiency of the facts to afford any relief 
will be fully considered when the issue is presented on the merits. 
The motion to dismiss is denied. 





REPUBLIC CASUALTY CO. et al. v. SCANDINAVIAN-AMERICAN 
BANK et al. (No. 292.) 
(District Court, W. D. Washington, N. D. ae 28, 1924.) 
Federal Reporter (2d) 113 
BANKS AND BANKING—BOND SECURING DEPOSIT OF BANKRUPT 

ESTATES HELD “SECURITY FOR SPECIFIC FUND,” WITHIN BANK 

DEPOSIT GUARANTY STATUTE; “SPECIFIC”; “GENERIC.” 

Undertaking conditioned that bank designated as depository for bankrupt estates 
shall account for such funds held specific security, making deposit ineligible to par- 
ticipate in guaranty fund, under Laws Wash. 1917, p. 308, §1 (Comp. Stat. 1922, 
§ 3293) ; words “specific” and ‘ “generic” heing relative,” “generic” having reference 
2a ‘of related things, and “specific” being limited to particular, definite, or precise 
things. 

(For other cases, see Banks and Banking, Dec. Dig. § 15.) 

In Equity. Suit by the Republic Casualty Company and another against the 
Scandinavian-American Bank and another. Decree for defendants. 

See, also, 2 F. (2d) 111. 

This case was before the court on motion to dismiss, decision filed May 20, 
1922. The issue tendered by the complaint was there fully stated. To the issue 
tendered, the defendants answer and admit insolvency of defendant bank; diversity 
of citizenship, payment of the sums by plaintiff as stated; making proof of claim; 
allowance and issuance of warrants, and then allege inadvertence and error in allow- 
ance of claim and issuance of warrants, and pray judgment against the plaintiff and 
dismissal of the action. 


Roberts & Skeel and J. J. Geary, all of Seattle, Wash., for plaintiff Republic 
Casualty Co. 


Karr & Gregory and H. G. Sutton, all of Seattle, Wash., for plaintiff Fidelity 
& Casualty Co. 

W. V. Tanner and John P. Garvin, both of Seattle, Wash., for defendants. 

NeErTerRER, District Judge. Section 1, c. 81, Laws of 1917 of Washington (sec- 
tion 3293, Comp. Stat. 1922), provides, among other things: “* * * The terms ‘de- 
posits eligible to guaranty,’ * * * and ‘guaranteed deposits, * * * shall be held and 
construed to mean money deposited, in a bank, subject to check or other form of 
withdrawal, and not specifically secured.” The issue is: Was the deposits covered 
by plaintiffs’ bonds specifically secured ? 

The Supreme Court of Washington, in State ex rel. Lewis v. Duke, 120 Wash. 
13, at page 16, 206 P. 918, 920, says: “It is plain * * * that under the act the credi- 
tors of the bank, other than those specified as guaranteed depositors in section 1; 
p. 308 (Rem. Comp. Stat., §3293), do not participate in the guaranty fund.” 

This deposit was clearly within section 3293, supra, and was specifically secured 
by the bonds of the plaintiff. The undertaking entered into is that the bank “shall 
faithfully and truly account for all bankruptcy funds now on deposit or hereafter 
deposited with it.” The bond is without question specific security for a specific 
fund. The words “specific” and “generic” are relative. Curiel v. Beard (C. C.), 
44 F. 551. The term “generic” has reference to a class of related things. Conti- 
nental Ins. Co. v. Continental Fire Ins. Co. (C. C.), 96 F. 846. While the term 


“specific” is limited to a particular, definite, or precise thing. Peters v. Banta, 120 
Ind. 416, 22 N. E. 95, 23 N. E. 84. 
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There is no question of uncertainty or confusion as to the fund or the security. 
The prayer of defendants is granted. 


McCANN-CAMP CO., INC., v. GLOBE INDEMNITY CO. 
(Supreme Court of Errors of Connecticut. Dec. 1, 1924.) 
126 Atlantic Reporter 687. 

1. ATTACHMENT—BOND SUBSTITUTED FOR ATTACHED PROPERTY 
HELD STATUTORY BOND DISCHARGED BY BANKRUPTCY. 

Bond given to secure release of attached property, whose condition was in alterna- 
tive form of Gen. St. 1918, §5888, and could be performed by paying judgment 
recovered, or by paying to officer with execution value of interest of defendant in 
attached property at time of execution, was statutory bond and a substitute for prop- 
erty, and not for lien of attachment, notwithstanding that it was less in amount 
than value of attached estate, regardless of section 5887, and obligation thereof was 
discharged by bankruptcy. 

(For other cases, see Attachment, Dec. Dig. § 337.) 

2. ATTACHMENT—BOND SUBSTITUTED FOR ATTACHED PROPERTY 
HELD DISCHARGED BY BANKRUPTCY PROCEEDINGS WITHIN 
FOUR MONTHS OF ATTACHMENT. 

Where attachment would have been dissolved by adjudication of bankruptcy 
within four months thereof, bond substituted for attached property was discharged 
by such adjudication. 

(For other cases, see Attachment, Dec. Dig. § 337.) 

Case Reserved from Superior Court, Fairfield County; L. P. Waldo Marvin, 

Judge. 
Action by the McCann-Camp Company, Inc., against the Globe Indemnity Com- 

pany. Reserved for advice on agreed statement of facts. Judgment for defendant 

advised. 

Plaintiff brought an action in the Superior Court in Fairfield County on Novem- 
ber 29, 1921, against the Locomobile Company, a corporation located at Bridgeport, 
demanding $30,000 damages. The writ directed an attachment in the sum of $35,000, 
and pursuant thereto the officer serving the writ attached five automobiles, and gar- 
nisheed the First National Bank of Bridgeport, where the defendant had an account. 
The officer held the five automobiles in his possession until December 7, 1921, when 
they were released from the attachment by the substitution of a bond executed by 
the Locomobile Company, as principal, and the defendant, the Globe Indemnity Com- 
pany, as surety, in the penal sum of $23,000. No mention was made in the bond of 
the foreign attachment on funds in the First National Bank, and that attachment 
was not released thereby. 

On February 14, 1922, within four months of the attachment, a petition in 
bankruptcy was filed in the United States District Court for this district, and, in 
the proceedings thus commenced, the Locomobile Company was thereafter duly adjudi- 
cated a bankrupt. On February 7, 1922, plaintiff recovered judgment against the 
Locomobile Company in the action in the Superior Court for $20,288.21, upon which 
judgment execution was issued, and demand for payment made upon and refused 
by the Locomobile Company and by the surety. The execution was returned unsat- 
isfied. In the course of the bankruptcy proceedings, all the assets of the Locomobile 
Company, including the five automobiles in question and the funds on deposit in 
the First National Bank, were taken into the custody of the bankruptcy court and 
duly administered. The five automobiles attached were of the value of $23,000. 

The Locomobile Company was insolvent, when the attachment was made and 
when the bond was given. 

The questions upon which our advice is asked are as follows: 

(a) Is the bond given in said action and set forth in this record as Exhibit A 
a statutory bond as provided by statute for substitution for an attachment, or is it 
a common-law bond? ‘ 

(b) Was the bond discharged by the filing of the petition in bankruptcy? 

(c) Is the plaintiff entitled to judgment upon said bond for the amount of the 
judgment for damages and costs recovered in the original action against the 
Locomobile Company ? 

Joseph G. Shapiro and Harry Allison Goldstein, both of Bridgeport, for plaintiff, 

William H. Comley, of Bridgeport, for defendant. 
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Beacu, J. (after stating the facts as above). [1] The condition of the bond in 
suit is the alternative form found in section 5888, G. S., that is to say, it may be 
performed either by paying the judgment recovered in the action or by paying to the 
officer having the execution issued on such judgment the actual value of the interest 
of the defendant in the attached property at the time of the execution. It is the 
settled law of Connecticut that a bond in this form, given to obtain a release of 
an attachment, is a substitute for the property, and not a substitute for the lien of 
the attachment; and that therefore the obligation of the bond is discharged by an 
insolvency and bankruptcy which would have discharged the attachment had no 
bond been substituted for it. Perry v. Post, 45 Conn. 354; Schunack v. Art Metal 
Novelty ae 84 Conn. 331, 80 A. 290; Republic Rubber Co. v. Foster, 95 Conn, 551, 
111 A. 839. 

The attempt is made to distinguish the case at bar for the sole reason that 
section 5887, G. S., carrying the subtitle, “amount of attachment bond,” provides 
that “such amount shall equal the value of the estate which the process directed to 
be attached, unless,” etc., whereas the amount of the bond in this case is substan- 
tially less than the whole value of the estate directed to be attached, though it equals 
the value of the property released from the attachment. From this it is argued 
that the bond in suit was not a “statutory bond,” and therefore is not, or at least 
has not yet been held to be a substitute for the property attached. We are of 
opinion hat the point has been, in- principle, decided adversely to the plaintiff by 
the Republic Rubber Co. Case. The condition of the bond sued on in that case 
was also in the statutory form, and the claim there made was that nevertheless 
it was not a substitute for the property attached because not imposed on the plain- 
tiff by an order of court, but voluntarily accepted, and the attachment released by 
consent. On that point we said, on page 555 (111 A. 840): 

“This position is unsound, because the bond, whether voluntarily accepted or 
imposed by judicial order, simply expresses a contractual obligation of the principal 
and surety; and the decisions referred to [Perry v. Post and Schunack v. Art 
Metal Novelty Co., supra] have construed the statutory formula as expressing an 
obligation conditioned on the continuance of the attaching creditor’s right to secure 
by attachment a preference over other creditors.” 

[2] On the facts found the plaintiff’s attachment would have been dissolved 
had no bond been substituted therefor by the institution within four months of 
bankruptcy proceedings resulting in an adjudication declaring the defendant in the 
original action a bankrupt, and the bond was therefore discharged by that adjudica- 
tion. 

The Superior Court is advised to enter judgment for the defendant. 
All concur. 


MAYOR AND CITY COUNCIL OF BALTIMORE, For Use of WARREN 

WEBSTER & CO., v. MARYLAND CASUALTY CO. (No. 25.) 
(Court of Appeals of Maryland. Dec. 4, 1924.) 
126 Atlantic Reporter 880. 

SCHOOLS AND SCHOOL DISTRICTS—CONTRACTOR’S BOND HELD 
NOT A GUARANTY OF PAYMENT FOR MATERIALS FURNISHED 
BY SUBCONTRACTORS. 

Municipal contractor’s bond conditioned on his compliance with terms and con- 
ditions of his contract for construction of school building, and given pursuant to 
Baltimore City Charter, § 16, held not guaranty of payment for material furnished 
by subcontractors. 

(For other cases, see Schools and School Districts, Dec. Dig. § 81[2].) 

Appeal from Baltimore City Court; Eli Frank, Judge. 

“To be officially reported.” 

Action by the Mayor and City Council of Baltimore, for the use of Warren 
Webster & Co., against- the Maryland Casualty Company. From judgment on 
demurrer for defendant, plaintiff appeals. Affirmed. 

Argued before Pattison, Adkins, Offutt, Digges, Bond, and Parke, JJ. 

Rowland K. Adams, of Baltimore (Johnson & Adams, of Baltimore, on the 
brief), for appellant. 

Walter L. Clark, of Baltimore (Bowie & Clark, of Baltimore, on the brief), 
for appellee. 
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Apxins, J. This appeal is from a judgment for defendant on a demurrer to 
the declaration. 

The declaration contained the common counts and three special counts, the latter 
being identical, except that each applied to a different school building. The com- 
mon counts were struck out by plaintiff before judgment was entered. In each of 
the remaining counts it is alleged that one William F. Kirwan, trading as the Kirwan 
Construction Company, entered into a written agreement with the mayor and city 
council of Baltimore, whereby the said Kirwan agreed to furnish the labor and 
materials for the heating and ventilating apparatus of the designated school, and 
which said contract provided that the work thereunder should be performed in all 
respects in accordance with certain plans and specifications therein referred to, 
a copy of the agreement and excerpts from the specifications being filed with the 
narr. as part thereof; that in compliance with the provisions of said agreement 
and said specifications, and in order to secure the faithful performance on the part 
of said Kirwan of said agreement, the said Kirwan, as principal, and the defendant 
company, as surety, executed a bond, which is set out in full in the narr. The bond 
recites the contract, and the condition of the bond is: 

“That if the above bounden William F. Kirwan shall in all respects comply 
with the terms and conditions of said contract, and his obligations thereunder, includ- 
ing the specifications therein referred to, and made part thereof, and shall indemnify 
and save harmless the said mayor and city council of Baltimore City against or 
from all costs and expenses, damages, injury or loss to which the said mayor and 
city council of Baltimore may be subjected by reason of any wrongdoing, miscon- 
duct, want of care or skill, negligence, or default upon the part of the said William 
F. Kirwan, his agent or employees, in or about the execution or performance of 
said contract, including said specifications, and shall save and keep harmless the 
said mayor and city council of Baltimore against or from all losses, costs and ex- 
penses to it from any cause whatever, including patent infringements in the matter 
of installing said heating and ventilating apparatus, then this obligation to be void, 
otherwise to be and remain in full force and virtue in law.” 

The narr. further alleges that Warren Webster & Co., the equitable plaintiffs, 
did, at the request of the said Kirwan, furnish certain material to said Kirwan to 
be used in the performance of said agreement which was used by him in and about 
the installation of the heating and ventilating apparatus in said schools; that neither 
the said Kirwan nor anyone for him has paid to said Webster & Co. any part of 
the price of said material; that said Kirwan has been adjudicated a bankrupt, and 
the mayor and city council of Baltimore has taken over the completion of the said 
contract; that demand has been made by the equitable plaintiff upon the said defend- 
ant as surety on the bond to pay the amount due, but the defendant has failed 
and refused to pay the same. 

In the specifications, under “Bonds,” it is provided that— 

“The successful bidder must comply with all of the requirements of section 15 
of the City Charter (the amount of bond being equal to the amount of the contract 
price), and the said bond is to be not only a guaranty for the faithful performance 
of the contract and carrying out of these specifications and drawings, but is also 
to be a surety to replace any improper work or materials that may become apparent 
within two years after the work is accepted and is also to save the city harmless 
from all claims, or loss or damage, in any way or at any time or kind whatever, 
including patent infringements, whether arising from suits or otherwise in connec- 
tion with this contract.” 

There is also the further provision, under “Bonds,” that the contractor shall fur- 
nish a new bond on ten days’ notice whenever the surety in the bond shall be 
deemed by the mayor to be insufficient or unsatisfactory, in the same penalty and on 
the same conditions. 

Near the end of the specifications, and in no way connected with the provisions 
as to the bond, there is the following clause; under the head of “Payments” : 

“Payment under this contract will be made monthly at 80 per cent. of the work 
performed after all work embraced in this contract is completed. Should, however, 
any expense be caused, by which the city shall be compelled to pay out money on 
account of neglect or default of this contractor, all such amounts shall ‘be deducted 
previous to payment being made. Before the final payment is made, all drawings 
and specifications, or other instruments of service furnished by the city to the con- 
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tractor for the execution of this work, must be returned to the inspector of build- 
ings. At the time of completion and before final voucher for settlement is passed, 
the contractor shall deliver to the inspector of buildings certified copies of payments 
for all materials and work furnished under this contract.” 

It is the last few lines of the above clause under “Payments” that gave rise to the 
contention of appellant. 

There is nothing in section 15 of the Baltimore City Charter, referred to in the 
specifications, requiring a provision in the bond to secure the payment of money 
due laborers or materialmen. Its requirements as to bond are as follows: 

“The successful bidder shall promptly execute a formal contract to be approved, 
as to its form, terms and conditions by the city solicitor, and he shall also execute 
and deliver to the mayor a good and sufficient bond to be approved by the mayor 
in the amount of the contract price.” 

The issues raised by the demurrer, as stated in appellant's brief, are as follows: 

(1) Was payment for materials furnished by subcontractors to Kirwan guar- 
anteed by the bond? 

(2) Assuming it was so guaranteed, can such subcontractors maintain a suit on 
the bond in the event of default? 

_ In the view we take of the case it will not be necessary to discuss the second 
issue. 

In discussing the first issue appellant’s counsel strongly and persuasively argues 
that the provision above quoted from the specifications, that “at the time of com- 
pletion and before final voucher for settlement is passed the contractor shall deliver 
to the inspector of buildings certified copies of payments for all materials and 
work furnished under this contract,” is equivalent to an agreement by the con- 
tractor to pay all such bills; and that the bond, which guarantees the performance 
of the contract in all respects, should be deemed to be in part for the benefit of 
such subcontractors. And he cites at least one case, Lyman v. City of Lincoln 
et al., 38 Neb. 794, 57 N. W. 531, which supports that contention. But we think a 
sounder conclusion was reached by the court of Pennsylvania in Lancaster v. Fres- 
coln, 192 Pa. 452, 43 A. 961, when there was a similar provision in the specifications. 
The court there said: 

“That the * * * plaintiffs might incidentally be benefited by the city’s with- 
holding payment until their claims had been satisfied, gave them no right of action.” 

In most, at least, of the cases where materialmen have been permitted to recover 
on such a bond, either a statute or ordinance has required that they should be pro- 
tected by the bond, or the bond itself has contained such a condition. 

: In Maryland there is a statute in relation to work on public roads which provides 
that— 

“In no case shall any such bond be approved or accepted unless the obligators 
bind themselves therein to the payment of all just debts for labor and materials 
incurred by the bidder in the construction and improvement of the road contracted 
tor.” Code, art. 91, § 36. 

We do not mean to say that even with such a statute in force a bond would 
here be held liable in a suit by a subcontractor, unless the bond itself contained such 
a condition. But there is in fact no such requirement in the city charter as to con- 
tracts for buildings. And a careful examination of the record in this case fails to 
disclose any intention on the part of the parties to the bond to provide for the 
protection of materialmen. The apparent purpose of that provision in the specifica- 
tions is that the city might itself protect the workmen and materialmen by with- 
holding part of the contract price until it should be satisfied they were either paid, 
or had, at least, given receipts to the contractor. It might well be that such receipts 
would be given, as Judge Frank found was a common practice in Baltimore, with- 
out the money having been actually paid by the contractor, to enable him to collect 
the final payment from the city with which to settle with them. 

As a matter of fact, it appears from the narr. that the work was not completed 
by the contractor and the time did not arrive when the provision became effective, 
and there certainly is nothing in the bond to protect the materialmen against such 
a contingency. 


* ee by this court in So. Md. Bank v. Nat’l Surety Co., 126 Md., at page 293, _ 
A. 917: 


“Broad as is the construction now given to such undertakings, it has not been 


~ 
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and can hardly be extended so as to reverse the rule that the liability of a surety 
upon his bond is dependent upon his covenants and agreements.” 
Judgment affirmed, with costs to appellee. 


SOMMERS vy. NATIONAL SURETY CO. (No. 59.) 
(Supreme Court of Michigan. Dec. 31, 1924.) 
201 Northwestern Reporter 443. 

1. HIGHWAYS—JUDGMENT AGAINST PRINCIPAL WITH OTHER EVI- 
DENCE HELD TO MAKE PRIMA FACIE CASE, IN ACTION AGAINST 
SURETIES, ON CONTRACTOR’S BOND. 

In action by owner of gravel pit against sureties on. contractor’s bond to recover 
for gravel furnished contractor, judgment entered in suit by plaintiff against con- 
tractor, and evidence as to agreement between plaintiffs’ and contractor’s attorneys, 
as to amount of gravel used, were admissible, and made prima facie case for plain- 
tiff as to amount of gravel used, and that it was used in construction of highway 
mentioned in bond. 

(For other cases, see Highways, Dec. Dig. § 113[5].) 

2. HIGHWAYS—SURETY ON CONTRACTOR’S BOND HELD LIABLE 
FOR GRAVEL FURNISHED AFTER EXPIRATION OF TIME FOR 
COMPLETION OF CONTRACT. 

Where contractor’s bond, insuring construction of county road, permitted exten- 
sion of time to principal without notice to surety, and contractor was allowed to 
continue after expiration of time for performance, it will be presumed that county 
granted extension, and hence surety is liable on bond for gravel furnished after 
expiration of originally stated time for performance. 

(For other cases, see Highways, Dec. Dig. § 113[5].) 

Error to Circuit Court, Saginaw County; Clarence M. Browne, Judge. 

Action by George Sommers against the National Surety Company. Judgment 
for plaintiff, and defendant brings error. Affirmed. 

Argued before Clark, C. J., and McDonald, Bird, Sharpe, Moore, Steere, Fel- 
lows, and Weist, JJ. 

Naegely & Pierson, of Saginaw, for appellant. 

Chandler & Friegel, of Owosso (O’Keefe & O’Keefe, of Saginaw, of counsel), 
for appellee. 

SHarpe, J. On July 31, 1919, defendant executed two bonds as surety for Wil- 
liam J. and S. M. Bacon, conditioned for the faithful performance of a contract 
they had entered into with the board of county road commissioners of the County 
of Saginaw, for the construction of a certain highway known as assessment district 
road No. 11 in that county. Plaintiff owned a gravel pit, and sold gravel therefrom 
to the Bacons for constructing the road at $1.40 per square yard. They did not 
pay him, and he sued them and recovered a judgment therefor in the sum of $3,135. 

In this action plaintiff seeks to recover from the surety company the amount 
due him for the gravel furnished the Bacons and used by them in the performance 
of their contract. Defendant moved for a directed verdict, for the reason that there 
was no competent evidence from which the jury might determine how much, if any, 
gravel plaintiff furnished the Bacons which went into the construction of the road. 
This motion was overruled. The jury found for plaintiff in the sum of $3,265.85. 
Defendant ag the judgment entered thereon by writ of error, 

[1] 1. The judgment in the suit brought by plaintiff against the Bacons was 
admitted in evidence, as were also the files in that case. The bill of particulars 
claimed for gravel taken from May to November, 1920, at the contract price, amount- 
ing to $3,285. Other items increased this amount to $4,634. Before the trial of 
that suit a conference was had between Mr. Chandler, one of plaintiff’s attorneys, 
and the Bacons and one of their attorneys. Mr. Chandler then produced the slips 
showing the amounts of gravel which had been taken from the pit, which had been 
furnished plaintiff by the “pit bosses” in the employ of the Bacons. These included 
the items above referred to, amounting to $3,285. After checking them over, an 
agreement was reached, resulting in a stipulation signed by the attorneys for both 
parties that a judgment might be entered in favor of plaintiff for $3,135, and it was 
afterwards so entered. Objection was made to this evidence and to the testimony 
of Mr. Chandler as to the amounts shown by these slips: 

“Because it was not shown that anything which was said or done at that con- 
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ference related in any way to any material which -was used by Bacon Bros. in 
connection with the performance of the contract involved in this suit. 

There can be no question under the proofs but that the suit brought against 
the Bacons was for gravel furnished them for use in the construction of the high- 
way mentioned in the contract and bond. While the direct question was not asked, 
there is nothing to indicate that the Bacons were using gravel in the construction 
of any other road. Plaintiff testified positively that the gravel furnished was for 
assessment road district No. 11. He was asked: “Q. This gravel you have charged 
them with, it all went into the road referred to here? <A. Yes.” He admitted, 
however, that he did not go with every load taken to see where it was delivered. 
One of his sons worked in the pit, and also hauled some of the gravel. He was 
asked: “Q. Was any of this gravel which was taken out of this pit hauled on any 
other road district to your knowledge?” and answered, “No.” He testified that the 
“pit bosses” set down the amount of the gravel taken out each day on slips, and deliv- 
ered them to his father each night. These were the slips produced by Mr. Chandler 
at the conference, and thereafter destroyed. 

We think the judgment and the testimony of Mr. Chandler were admissible, 
and that a prima facie case for the plaintiff was made as to the amount of gravel 
furnished by plaintiff to the Bacons, and that it was used in the construction of the 
highway mentioned and described in the contract and bonds. In 22 C. J. 405, it 
is said: 

“In cases of suretyship, an admission of the principal, when made in good faith, 
in connection with the obligation or duties to which the suretyship relates, is com- 
petent against the surety. 

As to the admission of the judgment, see Norris v. Mersereau, 74 Mich. 687, 
42 N. W. 153; Moses v. United States, 166 U. S. 571, 17 S. Ct. 682, 41 L. Ed. 119, 
and note in 52 L. R. A. 170. 

[2] 2. The contract provided for the completion of the work on or before July 
30, 1920. Defendant contends that no recovery may be had against it for gravel fur- 
nished after that date. Defendant’s bond on which its liability to persons furnishing 
material rested contained an express agreement on its part to an extension of time 
to the principal, without notice to the surety. As the contractor was allowed to con- 
tinue the work after the time for performance had expired, it will be presumed 
that an extension was granted by the county road commissioners, 

The judgment is affirmed. 


ZETNA CASUALTY & SURETY CO v. YOUNG. (No. 12874.) 
(Supreme Court of Oklahoma. April 8, 1924. Rehearing Denied Dec. 9, 1924.) 
231 Atlantic Reporter 261. 

(Syllabus by the Court.) 

1. DEATH—MONEYS RECOVERED BY ADMINISTRATOR FOR DEATH 
BELONG TO NEXT OF KIN AND NOT TO ESTATE, AND COUNTY 
COURT HAS NO JURISDICTION IN DISTRIBUTION THEREOF. 
Money recovered by the administrator of the estate of a deceased under the 

provisions of Section 824, Compiled Oklahoma Statutes 1921, do not belong to 
the estate of the deceased, and the county court has no jurisdiction over the adminis- 
trator in the maintenance of said suit, or the settlemer.t of such claims or the distribu- 
tion of such moneys. Damages recovered under said section belong to the next of 
kin as therein provided and are in compensation for the losses sustained by such 
kin on account of the death of the deceased. 

(For other cases, see Death, Dec. Dig. § 101.) 

2. EXECUTORS AND ADMINISTRATORS—SURETY ON ADMINIS- 
TRATOR’S BOND LIABLE FOR LATTER’S DELINQUENCY WITH 
RESPECT TO DISTRIBUTION OF MONEYS RECOVERED FOR 
DEATH OF DECEASED BY WRONGFUL ACT. 

Under section 824, Complied Oklahoma Statutes 1921, it is the duty of the 
administrator of the estate of a deceased person whose death was produced by the 
wrongful act of another to maintain a suit against such tort feasor when necessary to 
recover for the benefit of the next of kin the damages which they have thereby sus- 
tained, and to collect, receive, and distribute such moneys in proper proportion to 
the cestui que trusts. This section does not create a new office, but adds new duties 
to an old office, and for a dereliction in the performance of the duties thereof the 
administrator and the sureties on his official bond as administrator are liable. 

(For other cases, see Executors and Administrators, Dec. Dig. § 529.) 
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3. DEATH—DUTY OF ADMINISTRATOR TO DISTRIBUTE MONEY RE- 
td ea FOR DEATH TO BENEFICIARIES IN PROPER PROPOR- 
When the administrator of the estate of a deceased person maintains an action 

under section 824, Compiled Oklahoma Statutes 1921, and recovers judgment in one - 
lump sum for the benefit of the kin entitled thereto under said section, and in the 
pleadings, judgment, and record in said case it is not made to appear who are the 
next of kin entitled to share said moneys or the proportionate part each should recover, 
and thereupon the money is paid into the hands of the court clerk in satisfaction of 
said judgment, the next of kin who were damaged by the death of such deceased 
become at once the owners of said fund, each having an undetermined and unliquidated 
interest therein, and it is the official duty of the administrator in his official capacity 
and at his own peril to receive and distribute said moneys to the proper cestui que 
trusts and in proper proportion. 

(For other cases, see Death, Dec. Dig. § 101.) 

4. DEATH—EFFECT OF JUDGMENT FOR DISTRIBUTION OF PROCEEDS 
OF ADMINISTRATOR’S SUIT FOR DEATH, AS PROTECTING AD- 
MINISTRATOR, STATED. 

When the administrator of the estate of a deceased person receives into his 
hands moneys collected under the provisions of section 824, Compiled Oklahoma 
Statutes 1921, and the next of kin and their respective parts are not disclosed in the 
judgment itself, he may resort to suit in a court of equity to determine the cestui 
que trusts and the portion which each is entitled to receive, and the judgment of dis- 
tribution made by such court when its jurisdiction is properly invoked and the cestui 
que trusts and said fund brought within its jurisdiction by proper process will law- 
fully protect such administrator in disbursing said fund in accordance therewith, but 
where any one of such cestui que trusts is not a party to such proceedings for dis- 
tribution, and no service either actual or constructive is had upon him, such judg- 
ment of distribution is as to him void, and, if such want of jurisdiction over him ap- 
pears upon the face of the record, such judgment of distribution is void upon its face. 

(For other-.cases, see Death, Dec. Dig. § 101.) 

Appeal from District Court, Creek County; C. C. Smith, Judge. 

Action by Florence Young against the Attna Casualty & Surety Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

W. H. Francis, of Dallas, Tex., and B. B. Blakeney and Hubert Ambrister, both 
of Oklahoma City, for plaintiff in error. 

Hughes, Foster & Ellinghausen, of Sapulpa, for defendant in error. 

Lypick, J. Effie Young was by the County Court of Creek County appointed 
administratrix of the estate of Al Young, deceased. She presented and had approved 
her bond as such administratrix with the A£tna Casualty & Surety Company, a cor- 
poration, as surety thereon, and received her letters of administration. It was on 
February 28, 1919, that she filed her application in the county court for appointment 
as administratrix, and on that date she was so appointed, and filed suit in the district 
court of Creek County against the Magnolia Petroleum Company, and on the same 
day she recovered judgment and collected from said company the sum of $3,000, as 
damages for the wrongful act of said company in causing the death of Al Young. 
The judgment itself recites the recovery thereof by the plaintiff as administratrix, 
without even referring to the next of kin, but it is agreed by the parties here that 
said damages were recovered under the provisions of section 824, Compiled Oklahoma 
Statutes, 1921, and inure to the exclusive benefit of the widow and children. On 
the day when said judgment had been obtained, the Magnolia Petroleum Company 
paid the said sum of $3,000 into the hands of the court clerk of the district court 
in satisfaction of said judgment. 

Neither the widow nor the children for whose benefit said money was recovered 
were parties to said action, nor were they referred to either by name or by the 
relationship which they bore to the deceased, in the pleadings or in the judgment 
itself, and it does not appear from the record or from the facts in the case that 
either the widow or the children had any actual knowledge of the proceedings had 
in the suit or the recovery of the money at the time it was recovered. 

After the money had been paid into the hands of the court clerk, Effe Young, 
as administratrix, drafted and filed, in the action in which she recovered the judg- 
ment for damages, a petition praying the judgment of the district court as to the 
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distribution of said moneys. The petition bore the same title as the former case, 
showing herself as administratrix to be the plaintiff, and the Magnolia Petroleum 
Company as defendant. No other parties were named as parties to the suit. No 
service either actual or constructive was had upon the widow or the children or any 
one claiming to be a beneficiary of said fund, and these facts appear from the face 
of the judgment roll itself. .On the same day she filed the petition for judgment of 
distribution, the district court rendered and entered a second judgment, by the terms 
of which it adjudged that this sum of $3,000 should be paid and distributed as follows: 
Unto Effie Young, who in said petition for distribution claimed to be the widow of 
Al Young, the sum of. $1,000; unto Arlie Young, alleged in said petition to be a 
child of Al Young, the sum of $1,000; unto Young, whose given name does 
not appear in the judgment and who was alleged to be child of said deceased, the 
sum of $1,000 

All the aforesaid proceedings in both county and district court were had on 
February 28, 1919. Thereafter and on July 1, 1920, Florence Young filed her suit in 
the district court of Creek County, in which she made the following material allega- 
tions: First, that Effie Young was the duly appointed administratrix of the estate 
of Al Young, deceased, and that on February 28, 1919, she as such administratrix, had 
recovered the sum of $3,000 upon the cause of action and for the purposes above 
stated: that she, the said Florence Young, was the widow of Al Young, deceased, 
and was entitled to share in the distribution of said fund of $3,000, and that Effie 
Young had failed and refused to pay any part of same to her; that the A©tna Casualty 
& Surety Company was the surety upon her official bond. In said petition she prayed 
judgment against Effie Young and the surety upon her bond for what she claimed to 
be her share of said fund. She made no reference to the judgment of distribution 
by the district court. 

No service was had upon Effie Young, but the surety company answered and 
contested the case. The defenses made by the company are more definitely set out in 
the body of the opinion. The district court rendered judgment in favor of Florence 
Young and against the surety company in the sum of $1,000, and the surety company 
brings the case here on appeal. 

Because Florence Young claims as interest in the fund so recovered, it is urged 
by the surety company at the outset that she has ratified the judgment of the district 
court in the distribution of said fund. There is no merit to the contention. Florence 
Young has ratified the action of the county court in appointing Effe Young to be 
administratrix, and has ratified the action of Effie Young in the maintenance of the 
suit to recover the sum of $3,000, and is estopped from asserting that that judgment 
is invalid or that Effie Young was acting without authority. Florence Young can- 
not claim the benefits of these proceedings and escape the liabilities, but she has not 
attempted so to do. Ratifying the recovery of damages, she seeks only to recover 
the portion thereof to which she was entitled. This is not only consistent with 
the judgment itself, but as a matter of law the judgment could have been rendered 
only upon the theory that if she be the widow of the deceased, she is entitled to her 
lawful share of the proceeds of the judgment. By claiming her part of the proceeds 
of the judgment, she has not ratified the action of the district court to which she was 
not a party in determining the distribution to be made of the proceeds of the judg- 
ment. 

Effie Young was appointed to one office and to one office only. The title to that 
one office is “administratrix of the estate of Al Young, deceased.” By the statutes 
of the state, she thereby became a trustee charged with the administration of two 
separate estates, as follows, to wit: First, that property which Al Young, deceased, 
owned at the time of his death, and by virtue of chapter 5, Compiled Oklahoma 
Statutes 1921. This she was bound to administer for the benefit of the creditors 
and the heirs of the deceased under the exclusive original jurisdiction of the county 
court. Second, that property consisting of claims for damages created by setcion 824, 
Compiled Oklahoma Statutes 1921, against those whose wrongful act caused the 
death of Al Young, deceased, and by virtue of said estate this she was bound to 
administer and distribute to the heirs of the deceased, under the exclusive original 
jurisdiction of the district court as a court of equity. 

The Legislature was acting within its rightful authority in consigning both of 
these trust estates to the one official, and her duties in the administration and dis- 
tribution of each of them were equally material, official, and by statute made germane 
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to the one single office which she held, although the language used in the name of 
the office indicated the inclusion of one trust and the exclusion of,the other. But 
there is nothing in the name. The Legislature could have assigned the duty of col- 
lecting these damages unto the county assessor, and thereupon same would have 
become an integral part of the official duties of the county assessor. A state mine 
inspector may be given the same jurisdiction over an oil well as over a coal mine. 
In some territories the secretary of state performs also the duty of state auditor, 
and the probate judge of a county may also be superintendent of the public schools. 
These extra duties are as official as the one signified by the name of the office. In 
some instances the lawmakers have been known to create two separate offices and 
provide that one person might be elected or appointed to hold both offices. In those 
cases, duties assigned to one office are not official duties of the other office, although 
both offices are held by the same person. This section does not create a new office; 
it creates new duties and assigns them to an old office already created. Effie Young 
held one office with dual duties. She was one trustee for two separate estates by 
virtue of one office, for which she received but one official appointment. The name 
of this office is “administratrix of the estate of Al Young, deceased,” but by oper- 
ation of law she was in fact “administratrix of the estate of Al Young, deceased, and 
of the estate created by the wrongful act which produced his death,” and her duties 
and obligations are just as fully such as they would have been had the Legislature in 
section 824, supra, amended the name of that office already created and to which 
additional duties were there assigned. 

What court has original jurisdiction over the administration of this fund? The 
state Constitution, in section 13, art. 7, creates the county court and gives it probate 
jurisdiction over the estates of deceased persons, minors, idiots, lunatics, persons non 
compos mentis, and common drunkards, Article 1, chap. 5, Compiled Oklahoma 
Statutes 1921, carries this constitutional provision into effect. .We have no statutes 
further extending this jurisdiction. This fund did not arise out of a claim owned 
by the deceased in his lifetime and does not belong to the estate of the deceased, but 
belongs to certain cestui que trusts who bear the statutory relation to the deceased 
prescribed in the law that created the fund. Until distributed or adjudged to belong 
to some minor, idiot, lunatic or person non compos mentis, or common drunkard, the 
county court has no jurisdiction over it as an estate of such person. It clearly 
cannot seize the fund as the property of the estate of the deceased. In section 10 of 
article 7 of the state constitution, there is created the district court. It is made a 
court of record and is given general original jurisdiction as a court of law and of 
equity over all cases where exclusive original jurisdiction is not gven to another 
court. It therefore has exclusive original jurisdiction over this official in the admin- 
istration and distribution of this estate created by Section 824, supra. 

Suits appertaining to the administration of this fund must be filed and proceed 
under the statutory Code of Procedure and the rules of equity governing generally 
the administration of such or similar trust estates. It is the duty of the trustee 
at his peril to distribute the trust estate to the proper cestui que trusts. To determine 
to whom and in what proportion it shall be distributed, the trustee may resort to suit 
in the district court, and in following the final determination of that court as to its 
distribution, the trustee is amply protected. This is true, provided of course that the 
court making such adjudication has acquired the three necessary elements of juris- 
diction, to wit, jurisdiction over the person, over the subject-matter, and jurisdiction 
to render the particular judgment. With either element lacking the judgment of 
distribution is void, and if such want of jurisdiction so appears on the face of the 
record, the judgment of distribution is like the proverbial “dead Imb upon a tree,” 
subject to being torn asunder by any instrument at any time and in any convenient 
manner, and yet constituting no legal obstruction while it there remains. 

When this money was received by the court clerk of the district court, all the 
issues in that case had been fully and finally determined by the district court, and 
its jurisdiction in all matters presented to it had been exhausted and the case was at 
an end. There was left to be done only the ministerial act of the clerk to pay the 
money to the administratrix and to pay her all of the money recovered in the case 
he was bound to do, regardless of who were the cestui que trusts. The pleadings 
and the judgment should have recited that the deceased left kin surviving, and that 
the recovery of the moneys was for their benefit. None of these material provisions 
there appear, but as both parties here on appeal agree that such was the purpose 
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and intention of such judgment, we so treat it here. If in the original suit she 
had named the widow and children and had there sought and recovered a several 
judgment in specific amounts for each of them separately, we would have a much 
different case from the one at bar. Here the judgment was for one lump sum and 
by its express terms was for the benefit of the administratrix without reference 
to the next of kin. We are treating it as being for their benefit~because both parties 
before us so agree. On that theory we hold that when the proceeds of that judgment 
were paid into the hands of the court clerk, the widow and children became at once 
the owners of said moneys; the separate interest of each being in an unliquidated 
amount, which could thereafter be determined by the court only in a suit where they 
were brought into court by due process. Effie Young, as administratrix, then filed 
in the district court a new petition for relief in the case just concluded, seeking an 
adjudication as to distribution. Such petition has no busness in the files of the old 
case, and the court acquired no jurisdiction over the person of the cestui que trusts by 
filing the petition in that old case. They were not even in court on the issues involved 
in the first case. In the second petition she sought a judgment binding all the 
cestui que trusts as to the distribution of these funds and a judgment so intended 
she there obtained in the court on the day she filed the petition. This second judg- 
ment shows upon its face that no service either actual or constructive was had upon 
the cestui que trusts or upon any one whomsoever, and none but the petitioner her- 
self seems to have participated therein or had knowledge of the second proceedings. 
Under the law governing courts of equity, she could have obtained service, actual or 
constructive, upon all claiming an interest in said fund, and upon so doing the judg- 
ment would have been valid and her sufficient protector. As no such service was had 
or attempted, the court acquired no jurisdiction over the person of the cestui que 
trusts or of those claiming to be such. The district court lacked the first necessary 
element of jurisdiction, and it so appears upon the face of the judgment itself. 
Therefore such judgment is absolutely void upon its face and is wholly incompetent 
as evidence by whomsoever it may be offered in the case at bar. It affords no 
protection whatsoever to Effie Young as administratrix for any distribution of the 
fund which she may have made, and that judgment of distribution can be given no 
consideration in determining the main issues in the case at bar. 

Is the AZtna Casualty & Surety Company, a corporation, surety on the bond of 
Effie Young, administratrix, liable for the payment to Florence Young of her part 
of this fund due to her by such administratrix? The conditions of the bond are 
provided in section 1162, Compiled Oklahoma Statutes 1921, as follows: 

“The bond must be conditioned that the executor or administrator shall faithfully 
execute the duties of the trust according to law.” 

The bond actually given and by the court approved as to the conditions therein 
reads as follows: 

Now, if the above bounded principal shall faithfully execute the duties of such 
trust as such administratrix according to law, then this obligation to be void, other- 
wise to remain in full force and effect.” 

[1] As “administratrix,” the law makes her trustee for two estates, and while 
acting in relation to either she is nevertheless acting as “administratrix.” She cannot 
act therein in her private capacity, for as such she has no interest or authority, and 
officially she can act only as administratrix, for that is the only office she holds. 
The statutes provide that this suit to recover this money shall be maintained by the 
personal representative, an officer of the court, and in this case the personal repre- 
sentative is the administratrix of the estate of Al Young, deceased. It was the 
statutory duty of the administratrix in her official capacity as administratrix and 
not otherwise to maintain this action. The right and duty to maintain the action 
includes the right and duty to collect and receive into her own hands, for distribu- 
tion, the moneys which the action is brought to recover. Having been appointed 
such administratrix, no officer or person other than she could do so, and she could 
do so only in her official capacity. Now the surety company on the bond says to us 
that she must distribute the fund, not in her official capacity, as administratrix, but 
as a statutory trustee. Why the only statutory trustee we have here is 
the administratrix and she is an officer of the court. If it be otherwise, then 
such statutory trustee of this fund is not an officer but an unsworn, unbonded 
private person who played the part of an officer of the court in exercising 
the power to collect and ipso facto becomes a private person to distribute funds in 
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his official hands. Was it the intention of the lawmakers to grant this power to 
collect to one, as an official, and then with the money in her hands make no require- 
ment that as an official she distribute the same? Holding the money as an official, 
does she distribute same as a private person? No, for in that same capacity in which 
she received, so in that capacity must she distribute. Then she disburses as an officer, 
and nowhere in relation to these matters was but one office created by law, and 
that office was labeled administratrix, the office by authority of which alone she, and 
none other, could collect. The duties she owed in disbursing this fund were the 
duties consigned to her by law; they were official because as a private person she had 
no right to collect the money. These duties then are a part of the statutory obliga- 
tion of her trust. The duties of the administratrix under section 824, supra, are 
somewhat of the nature of ex-officio duties. The following authorities well support 
our theory of liability, to wit: Jas. D. Van Valkenbergh et al. v. Mayor and Alder- 
men of City of Paterson, 47 N. J. Law, 146; Redwood City v. Henry Grimmenstein, 
68 Cal. 512, 9 P. 560; section 236, Throop on Public Officers, p. 252. A case where 
the officer held two separate offices and gave two separate bonds is found in Satter- 
field v. People, to Use of Jefferson County, 104 Ill. 448. It is not required that the 
extra duty be germane to the office held, unless the law creating the extra duty be 
enacted after the execution of the bond, Hughes v. Bd. of County Com. of Okla. 
County, 50 Okl. 410, 105 P. 1029; State ex rel. Berry v. Hundley, 125 Miss. 355, 87 
So. 890; Catts, Governor, v. Winburn, 81 Fla. 756, 88 So. 918. This brings the 
liability within the clear and unequivocal provisions of the bond. 

The surety company in its brief cites and quotes numerous authorities in relation 
to this point, but all of them are clearly inapplicable. They relate to cases and 
instances where the administrator received funds which not only did not belong to 
the estate of the deceased, but moneys which it was not the duty of the administrator 
under the law to receive. In the case at bar, the administratrix was required by law 
to receive this money and to distribute it. The authorities referred to are as follows: 
Shields v. Smith, 71 Ky. (8 Bush) 601; Costigan v. Kraus et al., 158 Ky. 818, 166 
S. W. 755, Ann. Cas. 1915D, 115; Nickals v. Stanley, 146 Cal. 724, 81 P. 117; Brad- 
ford v. Watson, 65 Fla. 461, 62 So. 484; Brown v. Fessenden, 81 Me. 522, 17 A. 709; 
State v. Barrett, 121 Ind. 92, 22 N. E. 869; Johnson v. Hall, 101 Ga. 687, 29 S. E. 
37; Probate Court v. Williams, 30 R. I. 144, 73 A. 382, 388, 19 Ann Cas. 554. We 
approve the rule announced by this court in Board of Co. Com. v. Vaughn, 51 Okl. 
609, 152 P. 115: 

“Sureties on an official bond are only answerable for acts of their principal while 
engaged in the performance of some duty imposed by law, or for an omission to 
perform such duty.” 

Section 824, supra, imposed on Effie Young, as administratrix, the duty to col- 
lect this money. 

[2-4] If our theory of the liability of the surety is erroneous, why did the law- 
makers enact into section 824 the provision that this suit should be maintained only 
by the administrator if one were appointed? Why were they not content to let the 
widow or the next of kin themselves maintain this action in their own names, as 
in section 825, Compiled Oklahoma Statutes 1921, they did provide in case no admin- 
istrator was appointed? Boldly stands out the only plausible reason, to wit, that 
they desired to give the heirs the protection of a bonded officer. When the surety 
company signed this bond, it was evidently its intention to become liable for the dis- 
tribution of this fund, for it appears that from the beginning there was no estate 
upon which to administer and that all the duties of the administratrix were those 
placed upon her by section 824, supra. 

Many cases are cited by the surety company which upon first reading seem to 
hold that the maintenance of a suit under Section 824 is not a part of the official 
duties of the administrator, but on a careful study of those cases, they become easily 
and clearly distinguishable. In all those cases, the sole question under consideration 
was whether the money collected was a part of the estate of the deceased. If the 
court said anything in those opinions going beyond that point, such expressions are 
mere dicta and of no value as a guiding precedent here. The courts there said that 
the administrator did not collect said funds as the administrator of the estate of 
the deceased, but by said expression the courts merely meant to say that the admin- 
istrator in collecting said funds was not performing a duty as a trustee for the 
estate of the deceased, and was not performing a duty consigned to him by the 
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laws concerning the administration of the estates of deceased persons, and was not 
acting within the scope of his duty prescribed in the Probate Code regulating his 
conduct in relation to the estate of the deceased. It is true the language used by the 
court is broader than that, but an examination of the cases clearly shows that the 
thoughts materal to the question before the court was nothing more than as stated 
above. The courts interpreting those cases were not undertaking to decide whether 
the collection of this fund by the administrator was a part of the official duties of 
the office which he held. If the language and expression of those courts be inter- 
preted to go further than what we have said, then such expressions to that extent are 
mere dicta not binding as a precedent on the question in the case at bar. No case has 
been cited, and we have found none, where the liability of a surety company on the 
bond of an administrator for money collected under section 824, supra, was before 
the court, and so we are without guiding precedent in coming to the conclusion which 
we have here reached. 

The cases cited and considered to the effect that money collected under section 
24 is not a part of the estate of the deceased, and that the administrator is not under 
the jurisdiction of the county court in distributing the same, are as follows: Missouri 
Pac. Ry. Co. v. Bennett’s Estate, 5 Kan. App. 231, 47 P. 183 Perry, Adm’r, v. St. Joe & 
W. R. Co., 29 Kan. 420; Kansas Pac. Ry. Co. v. Cutler, Adm’r, 16 Kan. 569; Aho v. 
Republic Iron & Steel Co., 104 Minn. 322, 116 N. W. 590; Kennedy v. Davis, 171 Ala. 
609, 55 So. 104, Ann. Cas. 1913B, 225; Spokane & I. E. R. R. Co. v. Whitley, 237 
U. S. 487, 35 S. Ct. 655, 59 L. Ed. 1060, L. R. A. 1915F, 736; St. L. & S. F. Ry. Co. 
v. Goode, Adm’x, 42 Okla. 784, 142 P. 1185, L. R. A. 1915E, 1141; Lahoma Oil Co. 
v. State Industrial Commission, 71 Okl. 160, 175 P. 836, 15 A. L. R. 817; Turner v. 
Minneapolis R. Co., 153 Minn. 509, 190 N. W. 986; Davis-v. N. Y. C. R. R. Co., 233 
N. Y. 242, 135 N. E. 277, reversing 181 App. Div. 228, 167 N. Y. S. 868; Indian- 
apolis & Cinn. Traction Co. v. Thompson (Ind. App.) 134 N. E. 514; in re Riccomi’s 
Estate, 185 Cal. 458, 197 P. 97, 14 A. L. R. 509; Kuykendall v. Edmondson, 205 Ala. 
265, 87 So. 882; Hamilton v. Erie R. R., 219 N. Y. 343, 114 N. E. 399, Ann. Cas. 
1918A, 928, 170 App. Div. 901, 154 N. Y. S. 1125; Webster v. Norwegian Min. Co., 
137 Cal. 399, 70 P. 276, 92 Am. St. Rep. 181; White v. Ward, 157 Ala. 345, 47 So. 
166, 18 L. R. A. (N. S.) 568. Contra are: Goltra v. People, 53 Ill. 224; Glass v. 
Howell et al., 2 Lea (Tenn.) 50. 

That in the distribution of the fund the district court must acquire jurisdiction 
over the person of the cestui que trusts by proper process is discussed in the case 
of State ex rel. Scannell v. District Court Ramsey Co., 114 Minn. 364, 131 N. W. 381 

The point is urged by the surety company that Florence Young for years had 
lived separate and apart from her husband and received no support from him and 
that she was therefore entitled to less than one-third of this fund if any. It is not 
necessary for us to decide whether the law of inheritance fixing her pro rata part 
of the estate of the deceased is applicable to the distribution of the fund. Although 
Florence Young had for a long time received no support from the deceased, she 
was entitled to same as a matter of law, -and this right she could have enforced by 
law. It appears from the record that this theory was not presented to the lower court 
and is for the first time presented here on appeal. This is not permissible. No find- 
ings of fact or conclusion of law appears in the judgment of the lower court and 
none were requested. From the record before us we are not able to say but that 
the lower court followed this theory of plaintiff in error and by judgment gave to 
Florence Young only such portion of the fund as under the evidence it believed she 
was entitled to under such rule. There is sufficient evidence in the record to justify 
the judgment on that theory, and on said account we hold this assignment of error not 
well taken. We find no error in the judgment of the lower court, and it is there- 
fore affirmed. 

Johnson, C. J., and Nicholson, Cochran, and Warren, JJ., concur. 
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SOUTHERN SURETY CO. v. WILLIAMS er at. (No. 13761.) 
(Supreme Court of Oklahoma. Sept. 30, 1924. Rehearing Denied Dec. 16, 1924.) 
231 Pacific Reporter 293. 

(Syllabus by the Court.) 

1. ABATEMENT AND REVIVAL—ORDER REVIVING ACTION IN NAME 
OF SUCCESSOR OF DECEASED PLAINTIFFS WITHOUT DEFEND- 
ANT’S CONSENT OR PREVIOUS NOTICE OF APPLICATION HELD 
ERRONEOUS. 

Where, after the parties have announced ready for trial, the death of two of the 
plaintiffs was first suggested, it was error to enter an order reviving the action in 
the name of their successor without the consent of the defendant, and without previ- 
ous notice of the application to revive. 

(For other cases, see Abatement and Revival, Dec. Dig., § 75[1].) 

2. ABATEMENT AND REVIVAL—ORDER DENYING DEFENDANT REA- 
SONABLE TIME IN WHICH TO INVESTIGATE DEATH OF PLAIN- 
TIFFS AND SUCCESSOR’S RIGHT AND TO FILE ANSWER HELD 
ERRONEOUS. 

Where, after the evidence was in, by leave of the court the successor of the 
deceased plaintiffs filed a supplemental petition alleging grounds necessary for him to 
recover against the defendant, it was error to deny the defendant a reasonable time 
in which to make investigations as to the deaths and the right of succession, and 
to file answer. 

(For other cases, see Abatement and Revival, Dec. Dig., $77.) 

3. GUARDIAN AND WARD—SURETY ON GUARDIAN’ S BOND CON- 
CLUDED BY COUNTY COURT’S JUDGMENT UNAPPEALED FROM 
FIXING GUARDIAN’S LIABILITY. 

In the absence of fraud the surety on a guardian’s bond is concluded by a judg- 
ment of the county court, otherwise valid and not appealed from, fixing liability of 
the guardian. 

(For other cases, see Guardian and ae Dec. Dig., § 180.) 

Commissioners’ Opinion, Division No. 

Appeal from District Court, Choctaw Coma E. F. Lester, Judge. 

Action by Zegar Williams and others, minors, by their legally appointed and 
acting guardian, Israel Williams, against Eastman Roberts and the Southern Surety 
Company, a corporation. From a judgment for plaintiffs, defendant last named 
appeals. Remanded with directions. 

Calvin Jones, of Oklahoma City, and A. A. McDonald and -A. W. Trice, both 
of Hugo, for plaintiff in error. 

E. A. Blythe and R. H. Stanley, both of Hugo, for defendants in error. 

Ray, C. This suit was commenced by Zegar Williams, Stephen Williams, 
Pearlie Williams, Myrtle Williams, Isham Williams, and Annie Williams, minors, 
by their guardian, Israel Williams, agarst Eastman Roberts, their former guardian, 
and the Southern Surety Company as surety, to recover on a special or sales bond 
given in the sale through the county court of certain lands belonging to the minors. 
The suit was on a judgment of the county court of Choctaw County, where it was 
adjudged that there came into the hands of the guardian the sum of $700, proceeds 
of the sale of the lands, which sale was confirmed by the county court, and that 
the guardian had failed to account for the same. 

After the parties had announced ready for trial, counsel for plaintiffs asked to 
have A. M. Novell, the then guardian of two of the plaintiffs, Annie Williams and 
Isham Williams, substituted as plaintiff for Israel Williams, the former guardian, 
and further announced to the court that Zegar, Pearl, Myrtle Williams and Stephen 
Williams, plaintiffs, had died, and asked to substitute the name of Israel Williams as 
the heir of the deceased minors, which was permitted by the court, and an order to 
that effect entered over the objection of the defendant. 

Evidence was adduced by plaintiff to the effect that “Zegar” was a nickname for 
Pearl Myrtle Williams and that Zegar and Pearl Myrtle Williams were one and 
the same person, and that she and Stephen Williams had been dead for a number 
of years. After the evidence was in, the plaintiffs, by leave of court, filed a supple- 
mental petition. The allegations of the supplemental petition necessary to a con- 
sideration of the questions presented are as follows: 

“* * * These plaintiffs further state that Israel Williams is the father of all of 
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the said named minors, that is to say, Stephen, ‘Zegar’ Pearly Myrtle, Isham, and 
Annie Williams; that the said Zegar Pearly Myrtle Williams and Stephen Williams 
have died, and that Zegar Williams and Pearly Mytle Williams are one and the 
same person, and that Israel Williams, as the father of said minors, has succeeded 
to their interest; that he is the sole and only heir of said minors, they having died 
intestate and without issue.” 

Counsel for the defendant then stated to the court that they had no knowledge 
of the death of the two minors until such announcement had been made at the com- 
mencement of the trial, and had no knowledge that it was contended that Zegar 
and Pearlie Myrtle were one and the same person until disclosed by the plaintiffs’ 
evidence, and asked for time in which to make investigations as to whether Zegar 
and Pearlie Myrtle were one and the same person, and of the deaths of the two 
minors and the heirship of Israel Williams. No written application for a continuance 
was filed. The court instructed a verdict for the plaintiffs for $1,000, being for 
the principal sum of $700 claimed and interest. From this judgment the surety com- 
pany has appealed. 

It is agreed in the briefs that the bond is several. One of the obligees named 
in the bond, Samuel Glover, was not made a party, either by plaintiff or defendant. 
Recovery, therefore, could be had only for the amount of the proportionate shares of 
the several plaintiffs. Title Guaranty & Surety Co. v. Foster, 84 Okla. 291 203 P. 231. 
In that case it was said: 

“* * * we know of no case holding that each of the obligees under a bond of 
this character’ can recover the full penalty. Whereas United States Fidelity & 
Guaranty Co. v. Parker, 20 Wyo. 29, 121 P. 532, 536, Hooks v. Evans, 68 Iowa, 52, 
25 N. W. 925, Trumpler v. Cotton 109 Cal. 250, 41 P. 1033, Edmonds v. Edmonds, 
73 Iowa, 427, 35 N. W. 505, United States Fidelity & Guaranty Co. v. Nash, 20 Wyo. 
65, 121 P. 541, and the same case on rehearing in 20 Wyo. 82, 124 P. 269, expressly 
hold that the penalty named in the bond is the maximum liability of the sureties, and 
that neither of the obligees can recover more than their several proportion in the 
bond.” 

[1] No serious complaint is made of the substitution of A. M. Novell, guardian, 
as plaintiff, for Israel Williams, former guardian, but it is contended that the court 
erred in ordering the revivor in the name of Israel Williams as the sole heir of the 
deceased minors, plaintiff, without consent of the defendant, and without the notice 
provided by statute. It is conceded that notice of the application for the order of 


revivor was not given as required by section 831, C. S. 1921, which reads as 
follows: 


“Tf the order is made by the consent of the parties, the action shall forthwith 
stand revived; and, if not made by consent, notice of the application for such order 
shall be served in the same manner and returned at the same time as a summons 
upon the party adverse to the one making the motion; and if sufficient cause be not 
shown against the revivor, the order shall be made.” 

This court has previously held that if the order of revivor is not made by con- 
sent then the notice and service thereof, as required by this section, are necessary 
to confer upon the court power to make the order of revivor. 


The second paragraph of the syllabus in Zahn v. Obert, et al., 60 Okl. 118, 159 
P. 298, is as follows: 


“A careful examination of sections 5288, 5293, 5294, Rev. Laws 1910, noticing 
the phraseology and punctuation, clearly shows that no consent is necessary if the 
order to revive the action is made before the expiration of one year from the time 
the order might have been first made. If made with consent either before or after 
the expiration of one year from the time the order might have been first made, 
no notice, as required in section 5288, supra, is necessary. If made before the expira- 
tion of one year without consent, then the notice and service thereof required by sec- 
tion 5288, supra, become jurisdictional and mandatory. It cannot be made at all 
after the expiration of one year, without consent.” 


[2] But it is contended that this statute is not exclusive, but that the action was 
properly revived by causing the heir to be made party plaintiff, and_filing the supple- 
mental petition alleging that Israel Williams was the father and sole heir of the 
deceased plaintiffs, and rely upon the case of Boyes et al. v. Masters et al., 28 Okl. 
409, 114 P. 710, 33 L. R. A. (N. S.) 576. In that case it was held that the method 
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of revivor provided by the chapter on revivor of action is not exclusive of all others, 
but that revivor could be had under the following sections: 

Section 223, C. S. 1921: ‘An action does not abate by the death or other disability 
of a party, or by the transfer of any interest therein, during its pendency, if the cause 
of action survive or continue. In case of the death or other disability of the party, 
the court may allow thé action to continue by or against his representatives or suc- 
cessors in interest, upon such terms and in such time as may be just under the cir- 
cumstances presented. In case of any other transfer of interests, the action may be 
continued in the name of the original party, or the court may allow the person to 
whom the transfer is made to be substituted in the action.” 

Section 323, C. S. 1921: “Either party may be allowed, on notice, and on such 
terms, as to costs, as the court may prescribe, to file a supplemental petition, answer, 
or reply, alleging facts material to the case, occurring after the former petition, 
answer, or reply.” 

Boyes v. Masters, supra, was followed and approved in Glenn et al. v. Payne et 
al., 48 Okl. 196, 149 P. 1151. It was there held: 

“* * * That said cause may, in the sound discretion of the trial court, be revived 
and carried forward to final judgment, under sections 4238, 4348, Wilson’s Rev. & 
Ann. St. 1903, which are sections 5572, 5684, Comp. Laws 1909 [C. S. 1921, §§ 223, 
323], and were in force at that time; and held, further, that article 19, c. 66, Wil- 
son’s Rev. & Ann. St. 1903, limiting the time within which revivor of actions could 
be made to ‘one year from the time it could have been first made,’ is not exclusive.” 

Under the above authorities the revivor is within the sole discretion of the trial 
court, but it was not within the discretion of the trial court to permit the supplemental 
petition to be filed after evidence was in without notice, and to direct a verdict for 
the plaintiffs without giving the defendant a reasonable time to make investigations 
as to the material facts alleged in the supplemental petition and file answer. The 
sections upon which they rely require notice of filing the supplemental petition. Sec- 
tion 223 provides that the action may continue “upon such terms and in such time 
as may be just under the circumstances presented.” Section 323 permits the supple- 
mental petition “on notice, and on such terms, as to costs, as the court may prescribe.” 
The attempted revivor was permitted and the supplemental petition filed after it 
had been shown that the two minors had been dead some six or seven years, upon 
showing that counsel for plaintiffs had no knowledge of such deaths until the morn- 
ing of the trial. If the attorneys for the plaintiffs had no knowledge of the death 
of the minors, then it cannot be presumed that the defendant had such knowledge. 
Counsel for defendant, the surety company, assured the court that they had no 
such knowledge until the announcement was made in open court by attorneys for 
plaintiffs, and asked to be given a reasonable time to make investigations as to 
whether the minors were dead, when they died, and whether Israel Williams was 
the father and sole heir of the deceased minors, and to file answer. Proof of the 
allegations of the supplemental petition was necessary for the father to recover as 
the heir of the deceased plaintiffs. The averments of the supplemental petition 
were issuable, and the defendant should have been given a reasonable time to make 
the necessary investigations and to file answer. The suit had been pending about 
five years with Zegar Williams as a party plaintiff. The allegation that Zegar ‘and 
Pearlie Myrtle were one and the same person, and the allegation that Israel Williams 
was the sole heir of Zegar Pearlie Myrtle and Stephen Williams, were allegations 
material to the right of Israel Williams to recover. 

’ The surety company offered to prove by oral testimony that the title to a por- 
tion of the land sold under the order of sale failed, and that, after the sale was 
confirmed by the county court and the guardian had received the money and executed 
a deed to the purchaser, it was discovered that the title had failed as to a portion 
of the land sold, and that, pursuant to an agreement entered into between the guardian, 
the purchaser, and the county judge that $350 was the amount the guardian had re- 
ceived for the land to which title had failed, and that that amount of money should 
be returned to the purchaser, the guardian did return to the purchaser the sum of 
$350, and the purchaser reconveyed that particular land to the minors. Evidence was 
also offered to the effect that the balance of the money had been expended for the 
benefit of the minors. This evidence was excluded by the court upon the ground that 
the judgment of the county court determining the liability of the guardian having 
become final, was conclusive, and in this the court did not err. It was not alleged 
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or sought to be proved that the judgment of the county court, determining the lia- 
bility of the guardian, was fraudulently secured. 

[3] It has been held in a long line of decisions of this court that sureties on a 
guardian’s bond, in the absence of fraud, are concluded by the decree of the county 
court duly entered on a hearing on an accounting or final settlement, as to the amount 
of the principal liability, although the sureties are not parties to the accounting. 
Southern Surety Co. v. Burney et al. 4 Okl. 552, 126 P. 748, 43 L. R. A. (N. S.) 
308; Title Guaranty & Surety Co. v. Slinker, 35 Okl. 128, 128 P. 696; Southwestern 
Surety Ins. Co. v. Richards, 62 Okl. 122, 162 P. 468; A&tna Accident & Liability Co. 
v. Langley, 68 Okl. 283, 174 P. 1046. But, it is contended the evidence was admissable 
under the authority of Smith v. Garnett, 62 Okl. 76, 161 P. 1083, where the court 
in the syllabus, said: 

“A valid final order of the county court, finding only the amount due from a 
guardian to his ward, is binding upon both the guardian and his bondsmen liable 
therefor as to such amount due, but it is not binding as to whether the obligation of a 
particular surety covers liability for a defalcation of such amount by the guardian.” 

In the instant case there was no attempt made in the judgment of the county 
court to fix the liability of the surety, but to fix the amount due from the guardian 
to his wards. It was adjudged that the land was sold, the sale was approved, and the 
money received by the guardian, for which he had failed to account. 

The cause should be remanded, with directions to vacate the judgment and enter 
judgment in favor of Annie Williams and Isham Williams, each in the sum of 
$116.6634 or one-sixth of the amount of the bond, with interest from the date of the 
judgment of the county court, March 12, 1917, and grant the defendant surety com- 
pany a new trial as to Israel Williams, successor to the deceased minors. 


OAK CLIFF LUMBER CO. vy. AMERICAN INDEMNITY CO. (No. 9170.) 
(Court of Civil Appeals of Texas. Dallas. Nov. 15, 1924. Rehearing Denied 
Dec. 6, 1924.) 

266 Southwestern Reporter 429. 

1. MECHANICS’ LIENS—OWNER MAY REQUIRE OF CONTRACTOR 
BOND BROAD ENOUGH TO BIND HIM AND SURETY TO PAY FOR 
LABOR, MATERIAL, ETC. 

Owner, contracting for construction of building, may require contractor’s .bond 
not only indemnifying him against claims or liens of third persons, but also binding 
contractor and surety to pay debts for labor, material, etc., regardless of whether 
such claims might be asserted against owner’s property. 

(For other cases, see Mechanics’ Liens, Dec. Dig. § 313. 

2. MECHANICS’ LIENS—WHETHER PERSONS FURNISHING LABOR 
AND MATERIAL CAN HOLD SURETY DETERMINED BY CONSTRU- 
ING BOND WITH CONTRACT. 

Whether persons furnishing labor and material for building can assert claims 
against contractor’s bond to indemnify owner and surety thereon, is determined by 
intention of parties when bond was executed, to be determined by terms of bond 
construed in connection with building contract. 

(For other cases, see Mechanics’ Liens, Dec. Dig. § 315.) 

3. MECHANICS’ LIENS—OBLIGATION IN CONTRACTOR’S BOND HELD 
NOT EVIDENCE OF INTENT TO MAKE PARTY FURNISHING MA- 
TERIAL BENEFICIARY OF BOND. 

Where furnisher of material for building could have fixed statutory lien there- 
for, obligation in bond of contractor requiring contractor to pay claims for mate- 
rial, labor, etc., was for benefit of owner and its presence is not evidence that parties 
intended to make furnisher of material beneficiary of bond. 

(For other cases, see Mechanics’ Liens, Dec. Dig. § 315.) 

4, MECHANICS’ LIENS—BOND OF CONTRACTOR INDEMNIFYING 
OWNER, TO BE CONSTRUED IN CONNECTION WITH CONTRACT. 
Bond of contractor indemnifying owner against claims for material, labor, etc., 

must be construed in connection with contract. 

(For other cases, see Mechanics’ Liens, Dec. Dig. § 313.) 

5. MECHANICS’ LIENS—ONE FURNISHING MATERIAL TO CONTRAC- 
TOR NOT ENTITLED TO RECOVER THEREFOR ON HIS BOND 
INDEMNIFYING OWNER. 
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Contract for erection of building held to point out owner as beneficiary of con- 
tractor’s bond, and by implication to exclude all other claimants, and one furnishing 
material could not recover thereon. 

(For other cases, see Mechanics’ Liens, Dec. Dig. § 315.) 

Appeal from District- Court, Dallas County; Louis Wilson, Judge. 

Action by C. R. Jones against the American Indemnity Company, the Oak Cliff 
Lumber Company and others, in‘: which defendant the Oak Cliff Lumber Company 
filed cross-action against the American Indemnity Company and others. From a 
judgment in favor of defendant, the American Indemnity Company, the Oak Cliff 
Lumber Company appeals. Affirmed. | 

J. L. Goggans, B. O. Baker, and D, A. Eldridge, all of Dallas, for appellant. 

Etheridge, McCormick & Bromberg, of Dallas, tor appellee. 

Jones, C. J. On February 26, 1914, one C. R. Jones, as owner, entered into.a 
written contract with J. W. Alexander and J. T. Babb, as contractors, for the 
construction of a building situated in the City of Dallas at a cost of $9,847. This 
cost included everything that went into the construction of the building. Under the 
terms of the written contract he contractors were required to, and did, furnish the 
said owner a bond in the sum of $5,000 as security that the contract would be 
performed. 

Before the building was completed the contractors abandoned their contract, and 
it became necessary for the owner to complete the building. This was done by him, 
with the assistance of the American Indemnity Company, the surety on said bond. 
The building was completed at a cost of approximately $3,000 in excess of the said 
contract price, whereupon C. R. Jones filed suit against Alexander and Babb, the 
contractors and principals in the bond, and the American Indemnity Company as 
surety, to recover the damages he had suffered by reason of the failure of Alex- 
ander and Babb to carry out their said contract for the faithful performance of 
which the bond had been executed. In this suit Jones also made the Oak Cliff Lum- 
ber Company a party defendant, alleging that it was asserting some claim or lien 
against the property. The Oak Cliff Lumber Company, thus made a party defendant, 
filed its cross-action against Alexander and Babb and American Indemnity Company 
to recover the sum of $923.40, together with interest, which was alleged to be the 
reasonable market value of material furnished by said lumber company to Alex- 
ander and Babb, and used by them in the construction of said building. Recovery 
against the American Indemnity Company was based on the theory that there were 
recitals in the said contract and bond evidencing the fact that the lumber company 
was a beneficiary of the bond. Consequently the bond and the building contract were 
declared on in this cross-action and attached as exhibits to the pleadings. Alexander 
and Babb were each duly cited in person, and made default. ‘the American Indem- 
nity Company defended against this cross-action on the theory that the bond was 
one for indemnity to the owner only, and that he, as its sole beneficiary, alone could 
maintain a suit because of its breach. 

Before there was any trial of this suit, the American Indemnity Company paid 
to the said Jones the entire amount in excess of the contract price required to com- 
plete the building in accordance with the building contract, and Jones dismissed his 
suit. The trial proceeded solely on the cross-action, with the Oak Cliff Lumber 
Company as plaintiff in such action and the American Indemnity Company as de- 
fendant. This trial was had without the intervention of a jury, and, at its conclusion, 
the court entered judgment in favor of the indemnity company. The Oak Cliff Lum- 
ber Company established its claim that it had furnished material to Alexander and 
Babb in the sum of $923.40; that this material was used in the construction of the 
building, and that its debt was unpaid; recovery being denied on the theory that it 
was not a beneficiary under the bond. 

An appeal was duly perfected to this court by appellant, Oak Cliff Lumber 
Company, against appellee, the American Indemnity Company. The sole question 
for determination on this appeal is, whether or not, under the facts of this case, 
appellant is entitled to maintain its action on the bond and recover from appellee 
the amount of its said claim. So much of the bond as is pertinent to the issue 
here under consideration is as follows: 

“Know all men by these presents, that we, J. W. Alexander and J. T. Babb, as 
principal, and American Indemnity Company, as surety, promise to pay to the said 
C. R. Jones, his heirs and assigns, executors, and administrators, the sum of five 
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thousand dollars ($5,000.00), the full and penal sum of which the subscribers hereto 
hereby jointly and severally obligate themselves, their heirs, executors, and adminis- 
trators, well and truly to pay, conditioned, however, that if the said J. W. Alex- 
ander and J. T. Babb shall well and truly perform the covenants and agreements 
upon their part contained in said contract, and shall well and truly furnish the mate- 
rial and labor, and shall complete the said building and improvements mentioned 
in said contract according to the terms and requirements of said contract, and shall 
discharge and pay all bills for material or claims for labor, and all liens and claims 
whatsoever arising from the furnishing of material or labor for the erection and 
completion of the said building and improvements, this obligation shall become null 
and void; otherwise, it shall remain in full force and effect.” 

It will be noted that there is no specific provision contained in the indemnity 
bond making either those who furnished material or labor beneficiaries under said 
bond, nor is there such specific provision contained in the building contract. Unless 
the case of Mosher Mfg. Co. v. Equitable Surety Co. (Tex. Com. App.), 229 S. W. 
318, be an exception, the holding of the Supreme Court, as well as the Courts of 
Civil Appeals of this state, are uniform that bonds of this character, and embracing 
similar terms as the one under inquiry, are indemnity bonds only, and executed for 
the sole benefit of the owner, and that neither a materialman nor a laborer can main- 
tain a suit on same to recover an unpaid claim. National Bank of Cleburne v. 
G. C. & S. F. Ry. Co., 95 Tex. 176, 66 S. W. 203; Gen. Bonding & Cas. Co. v. 
Waples Lumber Co. (Tex. Civ. App.), 176 S. W. 651; Fox v. C. & S. Iron Works 
(Tex. Civ. App.), 199 S. W. 836; Garrett v. McAdams Lumber Co. (Tex. Civ. 
App.), 163 S. W. 320; Wilkerson & Satterfield v. McMurry (Tex. Civ. App.), 167 
S. W. 275; Dean v. McAdams Lumber Co. (Tex. Civ. App.), 172 S. W. 762. 

In the case of National Bank of Cleburne v. G. C. & S. F. Ry. Co., supra, 
the clause of the indemnity bond executed by the contractor to the owner, under 
which a materialman claimed the right to maintain a suit on the bond, was as follows: 

“* * * Now the condition of this obligation is such, that if the said above 
bounden E. B. Evans and C. A. Hoshour shall well and faithfully pay to all laborers, 
mechanics, and materialmen, and persons who supply such contractors with provi- 
sions or goods of any kind, all just debts due to such persons or to any person to 
whom any part of such work is given, incurred in carrying on such work agreed 
to be done, and performed by the said above bounden E. B. Evans and C, A. 
Hoshour, * * * then this obligation shall be null and void; otherwise to be in full 
force and virtue.” 

The Supreme Court, speaking through Judge Brown, in denying this right, said: 

“There is not in this clause any promise by Evans and Hoshour to pay those 
persons who might contract with them during the progress of the work; it is simply 
the expression of a condition upon which their liability to the railroad company is 
defined, and for a breach of which they would be liable to the company itself. * * *” 

It will be noted that there is no material difference in the conditions of the bond 
in the reported case and the conditions of the bond in this case. 

It is true that there are reported cases in Texas in which it has been held that 
materialmen were beneficiaries and entitled to a right of action against the sureties 
on an indemnity bond executed by the contractor to the owner, for the faithful 
performance of a building contract. As representative of these cases, we cite: Mosher 
Mfg. Co. v. Equitable Surety Co,, supra; Republic Guaranty & Surety Co. v. Cam- 
eron & Co. (Tex. Civ. App.), 143 S. W. 317; Texas Glass & Paint Co. v. S. W. 
Iron Co. (Tex. Civ. App.), 147 S. W. 620; U. S. Fidelity & Guaranty Co. v. 
Thomas (Tex. Civ. App.), 156 S. W. 573; Nelson Co. v. Stephenson (Tex. Civ. 
App.), 168 S. W. 61; Texas Glass & Paint Co. v. Crowdus, 108 Tex. 346, 193 S. W. 
1072. 

In each of these cases, except the Mosher Mfg. Co. Case, the bond itself con- 
tained a clause specifically providing that it should inure to the benefit of such credi- 
tors. The case of Texas Glass & Paint Co. v. Crowdus, by the Supreme Court, is 
fairly representative of this line of cases. The indemnity bond under inquiry in 
that case contained conditions similar to the one in the instant case, but, in addition 
thereto, there was the following provision: 


“This bond is made for the use and benefit of all persons who may become 
entitled to liens under the said contract, according to the provisions of law in such 
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cases made and provided, and may be sued upon by them as if executed to them 
in proper person.” 

[1,2] These cases warrant the conclusion that an owner contracting for the 
construction of a building may require of his contractor a bond not only indemnifying 
him as such owner against any claims or liens of third persons, but also one broad 
enough in its terms to bind such contractor and his surety to pay all debts con- 
tracted with persons for labor, material, or other things necessary for the performance 
of the building contract, whether such claims might be asserted against the owner’s 
property or not; that whether such latter class of persons can assert their claims 
against a given bond and hold the surety thereon for payment, must be determined 
by what reasonably appears to have been the intention of the parties in this respect 
when the bond’ was executed. This intention to be determined by the terms of the 
bond when construed in connection with the building contract. 

In the case of Texas Paint & Glass Co. v. Crowdus, supra, the clause of the 
bond heretofore quoted clearly manifested the intention of the parties to indemnify 
claimants other than the owner named as the principal obligee in the bond. In like 
manner, and by just as an appropriate clause, the intention of the parties>is mani- 
fested in a clause in the bond in the other cases above cited, except in the case of 
Mosher Mfg. Co. v. Equitable Surety Co., supra. 

Appellant relies upon the last-named case to sustain its contention in this case, 
and construes the opinion in said case to announce the doctrine that where an owner 
binds his contractor, in the building contract executed, to pay all materialmen and 
laborers and every person whomsoever entitled under the laws of the State of 
Texas to the establishment of any lien or claim against said premises, or against the 
owner by reason of having furnished any material or performed any labor on said 
building, and requires a bond from the contractor conditioned that he will perform 
the covenants and agreements contained in his contract, and will discharge and pay 
all bills or claims for labor; that there is manifested an intention of the parties to 
the bond to make such materialmen and laborers beneficiaries under the bond. If 

such construction is the holding that case, then under it appellant would be entitled 
’ to maintain its suit and recover its indebtedness on the bond, though there is in both 
the contract and the bond in the instant case the absence of any clause specifically 
making appellant a beneficiary of the bond. It is not believed that such is the 
holding of that case, but, on the contrary, it announces the same rule as the other 
cases and is in entire harmony with them. 


In the Mosher Mfg. Co. Case, M. P. Kelley contracted with Anderson County 
for the erection of a courthouse at a stipulated price and executed an indemnity 
bond, very similar in terms to the one in the instant case, to secure the faithful per- 
formance of the contract. Kelley abandoned his contract before the completion of 
the building, and its completion was done by Anderson County. Prior to Kelley’s 
abandonment of the work, the Mosher Manufacturing Company had furnished him 
material for the building and same remained unpaid at the time Anderson County 
completed the work. The bond executed by Kelley was signed by the Equitable 
Surety Company as surety, and this company settled with Anderson County for the 
excess cost it had incurred by reason of Kelley’s said abandonment. The Mosher 
Manufacturing Company sought by suit to recover the amount of its claim against 
the said surety on Kelley’s bond. This case reached the Supreme Court and was 
decided by the commission of appeals in an opinion by Judge Spencer, which 
opinion was approved by the Supreme Court. 


The opinion in the reported case analyzes the bond given by the contractor to 
Kelley, and holds that it would become void upon Kelley’s performing these conditions : 


“First that he should faithfully and fully perform and carry out all the things 
by him agreed to be done in said contract within the time and manner and form as 
therein set out; second, that he should pay all claims for labor and material used in 
the construcion of said building; and, third, that he should fully indemnify and 
save harmless Anderson County against all damage and cost which it might 
suffer or incur by reason of the failure of Kelley to carry out and perform the 
contract.” 

The opinion further says: 

“If the only purpose in the insertion of the second obligation was to save the 
promisee harmless and to indemnify it against loss and damage, then plaintiff in error 
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cannot recover; but if it was incorporated for the benefit of materialmen and 
laborers, they may invoke it for their protection.” 

The opinion then discusses the said three obligations of the bond, and holds 
that the first and third of said obligations were inserted in the bond for the sole 
protection of the county; that, as no lien could attach to the public building being 
erected, and the county could not be made answerable to the unpaid creditors for 
material furnished or labor performed in the erection of the building, said second 
obligation was not inserted in the bond for the county’s benefit and therefore it must 
have been inserted to secure those to whom the contractor might become indebted 
on account of labor and material, and that the said second obligation therefore mani- 
fested the intention of the parties to make materialmen and laborers, who had unpaid 
claims, beneficiaries under the bond. . 

[3-5] Admitting the bond in the instant case to be subject to the same analysis, 
and that its expressed conditions contain the three obligators identical with those in 
the bond of the reported case, is the same intention manifested by the parties by the 
insertion of the second obligation in the bond under inquiry? In the instant case 
appellant could have fixed its statutory lien for the material furnished, and, unlike 
the reported case, the promisee in the instant case could have been compelled to: have 
discharged such lien in favor of appellant, and the inference drawn in the reported 
case that the said second obligation was not inserted for the benefit of the promisee, 
cannot be indulged in the instant case. It therefore follows that the bond here under 
inquiry discloses on its face that the second obligation was inserted for the. benefit 
of the owner, the principal obligee in the bond, and that, by the insertion of this 
second obligation, the bond itself is not evidence of the fact that the parties thereby 
intended to make appellant a beneficiary of the bond. The bond, however, must be 
construed in connection with the contract. In the contract we find the following pro- 
vision in reference to whose benefit the bond was to be executed. 

“* * * And provided, further, that the bond hereinafter provided for, and the 
sureties thereon, shall be liable and responsible to the owner, in addition to all other 
obligations and duties undertaken therein, for the payment of all such claimants, or 
any creditors of the contractors or any subcontractors claiming any right or demand 
against the owner, or any lien against the said premises, whatsoever, arising out of 
the erection and construction of said building.” 

This clause clearly points out the owner as the beneficiary, and by clear im- 
plication excludes all other claimants. In the instant case the owner is not asserting 
any claim or liability against the bond, for no claim is asserted against him, and no 
lien created against his property, and therefore no breach of any condition in the 
bond is shown. It follows that appellant’s assignments of error should be over- 
ruled, and the case affirmed. 

Affirmed. 


SOUTHERN SURETY CO. v. TEXAS OIL CLEARING HOUSE er at. 
(No. 11012.) 
(Court of Civil Appeals of Texas. Fort Worth. June 7, 1924. Rehearing Denied 
Oct. 25, 1924.) 
266 Southwestern Reporter 529. 

1. JUDGMENT—WHEN INJUNCTION TO RESTRAIN COLLECTION OF 
JUDGMENT DOES NOT LIE, NOTWITHSTANDING IT EXTRANE- 
OUSLY APPEARS COURT RENDERING JUDGMENT LACKED 
— OF PERSON AGAINST WHOM JUDGMENT REND- 


Injunction will not lie to restrain collection of judgment, in absence of some 
showing of a meritorious defense to cause of action resulting in the judgment rendered 
notwithstanding it appears from allegations in petitions supported by uncontroverted 
proof, that court rendering judgment never acquired jurisdiction of person against 
whom judgment was rendered. 

(For other cases, see Judgment, Dec. Dig. § 447 [1].) 

On Motion for Rehearing. 
2. JUDGMENT—SURETY ON GARNISHEE’S REPLEVY BOND HELD NOT 
tices TO RESTRAIN COLLECTION OF JUDGMENT AGAINST 


Where a surety company against which a judgment, regular on its face, was 
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rendered on garnishee’s replevy bond, executed pursuant to Rev. St. Art. 279, failed to 
appeal from such judgment, it was not entitled to restrain collection thereof, on 
mere assertion it was void, especially where its petition on its face disclosed it had ne 
meritorious defense. 

(For other cases, see Judgment, Dec. Dig. § 407 [4].) 

Appeal from District Court, Wichita County; E. W. Napier, Judge. 

Suit by the Southern Surety Company against the Texas Oil Clearing House 
and others. From an order dissolving temporary injunction, plaintiff appeals. 
Affirmed. 3 

Burlington, Boon & Humphrey and John B. King, all of Wichita Falls, for 
appellant. 

T. F. Hunter and E. E. Fischer, both of Wichita Falls, for appellees. 

DuNkKLIN, J. On February 7, 1920, the Texas Oil Clearing House, an unin- 
corporated joint-stock association, acting by its trustee W. P. Mason, recovered a 
judgment against another association of the same kind, styled Central Stock Ex- 
change, acting by D. W. Young as its trustee for the sum of $4,265. That case was 
filed in the Seventy-eighth judicial district court of Wichita County, and was tried 
before Hon. W. E. Fitzgerald, acting as special judge, by the consent and agreement 
of counsel for all parties to the suit. 

The case was tried on special issues submitted to the jury, whose verdict was 
rendered and filed February 7, 1920, but the judgment was not entered until Septem- 
ber 10, 1920, which was at a subsequent term of court. On the date last mentioned, 
Judge Fitzgerald on motion of plaintiff in the case, and still acting as special judge, 
ordered the judgment to be entered nunc pro tunc as of date, February 7, 1920. In 
the same case a writ of garnishment was sued out by the plaintiff and served on the 
City National Bank of Wichita Falls, commanding it to appear and answer what 
effects, if any, it had belonging to the defendant in the case, or what sum, if any, it 
owed defendant. 

The garnishee answered, admitting that it owed the defendant in the case $22,000. 
After that answer was filed, the defendant in the case executed a replevy bond with 
the Southern Surety Company as surety, payable to the plaintiff in the case, condi- 
tioned for the payment of any judgment that might be rendered in plaintiff’s favor 
against the garnishee, all in accordance with the provisions of Article 279, Rev. 
Statutes. After that bond was approved and filed, the garnishee paid over to the 
defendant the amount it owed, as shown in the garnishee’s answer. 

On November 14, 1920, a judgment was rendered in plaintiff's favor by Judge 
Scurry the regular judge of the court, against the Southern Surety Company as 
surety on the replevy bond for the amount of the judgment which had theretofore been 
rendered in plaintiff's favor against the defendant by Judge Fitzgerald as special 
judge. No appeal was prosecuted from either of those judgments, and _ plaintiff 
then sued out a writ of execution against the Southern Surety Company, to collect 
the judgment so rendered against it, and placed the same in the hands of the sheriff 
for collection. 

On February 1, 1921, the Southern Surety Company instituted this suit to enjoin 
the collection of the judgment rendered against it as above shown. The Texas Oil 
Clearing House, through W. T. Mason, as trustee, and T. F. Hunter, its attorney 
of record, and Fred K. Smith, sheriff of Wichita County, were all named as defen- 
dants. As a ground for injunction, it was alleged that the judgment rendered by 
Judge Fitzgerald in the original suit was null and void, because Hon. Edgar Scurry, 
who was then the legally qualified judge of the Seventy-eighth district court, was 
then sitting as such judge and engaged in the performance of the duties of that office; 
that Hon. W. E. Fitzgerald, who was a practicing attorney at the bar, and who was 
agreed on by the parties to the suit as the judge to try the same, was not elected 
and sworn to act as special judge, in accordance with the provisions of the statutes 
in such cases made and provided. 

Neither the defendant in the original suit nor the garnishee bank was made a 
party to this suit. The judgment in the original suit appears to be regular on its face, 
and is signed. “W. E. Fitzgerald, Special Judge, Seventy-cighth District Court, 
Wichita County, Texas.” It cannot therefore be said that that judgment was absolutely 
void. The grounds upon which the attack is made do not appear on the face of the 
judgment, but are shown only in the pleading filed in this suit and the evidence in- 
troduced in support thereof. Testimony introduced upon the trial showed that the at- 
torney for the Southern Surety Company was notified of the rendition of the judg- 
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ment against that company at the time it was rendered. And the record in this case 
fails to show that any proper steps were taken to prosecute an appeal from that 
judgment against the surety company, nor was there any appeal from the judgment 
rendered in the main case by Judge Fitzgerald as special judge. Nor has there been 
any attempt by the surety company to show that it had any valid defense as against 
the right of the plaintiff in the original suit to take a judgment against it for the 
amount of the judgment rendered in plainti’s favor against the defendant in that 
suit. Indeed, the record in this case shows that the garnishee bank filed an answer 
to the garnishment writ, admitting an indebtedness by it fo the defendant in that 
case of some $22,000 and that defendant in that case filed a statutory replevy bond 
with the appellant in this case as the surety thereon, for the purpose of relieving the 
garnishee from the duty to withhold payment of that indebtedness, and to authorize 
the garnishee to pay over the same to the original defendant; in other words, not only 
is there an absence of a showing in the surety company’s petition in the present suit 
of a meritorious defense to the demand which ripened into a judgment against it, 
but the petition on its face implies the contrary. 

In Texas Central Ry. Co. v. Hoffman (Tex. Civ. App.) 193 S. W. 1140, it was 
held that an attack on a judgment on the ground that it was void, without any 
attempt to have the case retried on its merits, is a collateral attack. 

In Clayton v. Stephenson (Tex. Civ. App.) 254 S. W. 507, in which a writ of 
error was refused, it was held that a surety on a statutory bond, given to replevy 
attached property, has the right to appear and present reasons in opposition to the 
rendition of a judgment against him, and to prosecute an appeal or writ of errror, 
if dissatisfied; and that, in the absence of a showing of good excuse for not seeking 
that relief in the original case in which the judgment was rendered, he is not 
entitled to an injunction to restrain the execution of the judgment rendered against 
him in such a case. 

To the same effect is the decision in First National Bank of Burkburnett v. 
Curtis (Tex. Civ. App.) 244 S. W. 225, in which a writ of error was likewise 
denied by our Supreme Court, as are also the cases of Republic Supply Co. v. Weaver 
(Tex. Civ. App.) 235 S. W. 684, and Williams v. Watt (Tex. Civ. App.) 171 S. W. 
266. 

[1] It is also a well-settled rule that an injunction will not lie to restrain the 
collection of a judgment, in the absence of some showing of a meritorious defense to 
the cause of action which resulted in the judgment rendered, even though it appears 
from allegations in the petition for injunction, supported by uncontroverted proof, 
that the court rendering the judgment never acquired jurisdiction over the defendant 
against whom the same was rendered. Kimmell v. Edwards (Tex. Civ. App.) 193 
S. W. 363, and authorities there cited; also Chambers v. Gallup, 30 Tex. Civ. App. 
424, 70 S. W. 1009 (writ of error denied). 

For the reasons noted, all assignments of error are overruled and the order of 
the district court, dissolving the temporary writ of injunction theretofore issued, is 
affirmed. 

Buck, J., not sitting. 

On Motion for Rehearing. 

Dunkutn, J. Apptllaut earnestly insists that we discuss more specifically its 
seventh proposition, contained in its brief, which reads as follows: 

“Tf the judgment in the original cause No. 1841, Texas Oil Clearing House v. 
Central Stock Exchange, was valid, it was appealed from on a supersedeas bond, 
duly executed, approved and filed in said cause, and the plaintiff in said garnishment 
could not enforce his judgment in said garnishment cause against the surety on 
the replevin bond filed therein until he had exhausted his remedy against the sureties 
upon said supersedeas bond and the court therefore erred in not so holding, and in not 
permitting plaintiff in this cause to prove the execution, approval, and filing of sa‘d 
supersedeas bond; same being assignment of error No. 6.” 

In the first place, the record shows no bill of exception to the refusal of the 
trial court to permit appellant to prove the execution, approval, and filing of the 
supersedeas bond referred to in the proposition. In the br‘efs filed, reference is made 
to the statement of facts, in which appears the testimony of Lester Jones, to the 
effect that he and Mr. Gardner signed “a supersedeas bond” as sureties for D. W 
Young in cause No. 6781, entitled Texas Oil Clearing House, Plaintiff v. Central 
Stock Exchange and W. D. Young, Defendants, and that the witness released to 
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Young $4,500 in money and $1,500 in bonds, which the latter had deposited in bank 
te indemnify Jones and Garnder against loss by reason of having signed the super- 
sedeas bond as sureties, and that said release was induced by the following certifi- 
cate from the clerk of the district court of Wichita County, Texas: 

“No. 6781. Texas Oil Clearing House, Plaintiff, v. Central Stock Exchange 
and D. W. Young, Defendants. Messrs. W. W. Gardner and Lester Jones—Gentle- 
men: I state in the above cause the bond in said cause here above mentioned, on 
which you were sureties, has been lost, and no appeal was perfected, by reason that 
no final judgment was rendered. And I here now state to you, in my official capacity 
as clerk of said court, that I will and do here withdraw my approval of said bond 
and declare the same canceled, and will destroy the same as soon as found. A. F. 
Kerr, Clerk of the District Court, Wichita County, Texas.” 

There is other testimony in the record to the effect that a transcript for appeal 
from the judgment in the original cause of Texas Oil Clearing House v. Central 
Stock Exchange was sent to the clerk of this court to be filed, but the clerk refused 
to file it, for the reason that it showed no final judgment rendered. That was 
done within 90 days after the cause was tried. The proof further shows that, 
after the transcript was returned by the clerk of th:s court, counsel took no further 
steps to prosecute an appeal or writ of error, and that no transcript was ever filed 
in this court. The statement of facts contains no copy of supersedeas bond, nor any 
proof of its terms or the sum for which it was given. 

Accordingly, we cannot say that a valid supersedeas or appeal bond was ever 
filed; and, in the absence of a bill of exception we cannot say that appellant offered 
to prove the execution of such a bond, and that the court refused to admit such 
proof. 

Furthermore, even if a statutory appeal bond had been filed, as contended, we 
think it clear that the appeal was thereafter abandoned. 

[2] Burrow-Jones-Dyer Shoe Co. v. Gerlach Mercantile Co. (Tex. Civ. App.) 
200 S. W. 250, and numerous other decisions, are cited by appellant, holding that no 
final judgment can be rendered against the garnishee until a valid final judgment has 
been rendered against the defendant in the original suit. In those cases judgments 
against the garnishees, rendered in violation of that rule, were reversed; but all of 
those decisions were upon direct appeal, and not in cases like the present, in which the 
judgment against the surety on the garnishee’s replevy bond is attacked in an inde- 
pendent suit for injunctive relief, on the ground that the judgment complained of 
was void. 

The motion for rehearing is overruled. 
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MISCELLANEOUS 
FIDELITY & CASUALTY CO. OF NEW YORK v. WATHEN. 
(Court of Appeals of Kentucky. Nov. 11, 1924. Rehearing Denied Dec. 19, 1924.) 
266 Southwestern Reporter 4. 

1. INSURANCE—NOT INCUMBENT UPON INSURED TO SHOW 
WHETHER PROPERTY WAS LOST FROM HOME BY BURGLARY, 
LARCENY, OR THEFT. 

In action under policy indemnifying against burglary, larceny, or theft from resi- 
dence, it was not incumbent on plaintiff to prove that property was lost as result 
of burglary, or through larceny or other theft, but only to establish facts from 
which jury was warranted in deducing that property disappeared either through 
burglary, larceny, or theft. 

(For other cases, see Insurance, Dec. Dig. § 665 [4].) 

2. INSURANCE—EVIDENCE, HELD SUFFICIENT TO GO TO JURY ON 
THEORY OF LARCENY OR THEFT, BUT NOT BURGLARY, AND TO 
SUPPORT VERDICT FOR PLAINTIFF. 

Evidence held sufficient to carry to jury question whether property was lost 
through larceny or theft, but not burglary, and to support verdict for plaintiff on 
theory of larceny or theft. 

(For other cases, see Insurance, Dec. Dig. § 665 [4], § 668 [10].) 

3. INSURANCE—“THEFT” IS BROADER TERM THAN “LARCENY,” AND 
INCLUDES ANY WRONGFUL DEPRIVATION OF PROPERTY OF 
ANOTHER. 

“Theft,” within policy indemnifying against loss by burglary, larceny, or theft, 
is a broader term than “larceny,” and includes any wrongful deprivation of property 
of another, including embezzlement or swindling. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

6. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING OF VALUE 
OF DIAMOND TAKEN FROM. INSURED. 

Evidence held to support finding that diamond in stick pin was worth $1,000, 
though insured, who testified thereto, did not know what it cost, nor its exact weight 
or size. 

(For other cases, see Insurance, Dec.. Dig. § 665 [4].) 

Appeal from Circuit Court, Bullitt County. 

Action by Richard Wathen against the Fidelity & Casualty Company of New 
York. Judgment for plaintiff, and defendant appeals. Affirmed. 

Fred Forcht, of Louisville, and J. R. Zimmerman, of Shepherdsville, for appel- 
lant. 

T. C. Carroll, of Shepherdsville, and John P. Haswell, of Louisville, for appellee. 

Sampson, C. J. Appellant, the Fidelity & Casualty Company, issued and delivered 
to appellee, Wathen, a policy of insurance, whereby it agreed to indemnify him for 
all loss occasioned to him by burglary, larceny, or theft of his property from within 
the interior of his residence, committed by any domestic servant or other employee 
of Wathen or by any other person or persons, except himself, including precious stones 
and articles of gold, platinum, or silver, the maximum amount of such insurance or 
indemnity being the sum of $1,000, the premises being his residence at Bardstown 
Junction, in Bullitt County, Ky. This policy was in full force and effect at the 
time of the happening of the incident hereinafter recited. 

Some time in the last days of December, 1921, appellee, Wathen was invited 
to the house of a friend in a neighboring town for a holiday, and he went. Re- 
turning a day or so later to his home at Bardstown Junction, he unlocked the door to 
the house, passing into his foom on the first floor, he removed his collar and tie, 
which he had laid on the dresser in that room. He had worn in his tie on that trip 
a diamond stick pin, and, when he removed his collar and tie, he stuck the diamond 
pin in the tie and left it on the dresser. The door was closed and locked. In the 
course of the day Wathen went to a neighboring village to buy some hogs, but 
being unable to do so there, he went to another village, where he remained over 
night, returning to his home next morning. When he came to the house, he found 
it locked as he had left it. On entering, he observed nothing unusual. Later in 
the day, while dressing preparatory to going to Louisville, he discovered, for the first 
time, that his stick pin was not in his tie, where he left it on the dresser. He made 
diligent search, but could not find it, and was never able to find it thereafter. He 
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then looked through the house for signs of burglars, but could discover none. The 
door to his room was closed, but two of the windows therein, while down, were not 
locked. He could see no evidence of the windows having been raised. There were no 
tracks or other evidence of any one having entered the house. That evening he re- 
ported the loss to the insurance company, stating that the pin, a gift from his daughter, 
then dead, was worth $550. Appellee, Wathen, was a widower and lived at his resi- 
dnce alone. No member of the family, save Wathen, had been in the house for some 
weeks, and he kept no servants. He testified that no one had a right to be in his house 
from the time he left his pin on the dresser until he discovered its loss, but he says 
he does not know what became of the pin. On these facts the court submitted the 
cause to the jury over appellant’s objection; it insisting that there was not sufficient 
evidence to carry the case to the jury, and that the evidence offered by appellee was 
vague and uncertain, being equally consistent with two or more theories as to the 
loss—that is to say, there was just as much proof to show unaccount for disappear- 
ance of the stone as there was to show burglary, and in such case the court should 
have peremptorily directed the jury to find for the defendant company. 

[1,2] The only question, as we see it, necessary to decide on this appeal is 
whether there was: sufficient evidence to carry the case to the jury and to support 
the verdict. Appellee, Wathen, was the only witness who testified at the trial. His 
evidence is entirely consistent. There are no contradictions. He proved that he left 
his diamond in his tie on the dresser in his room in the house described in the policy, 
and that he locked the house and went away, and, when he returned the diamond was 
gone. It was not incumbent upon him to prove that the diamond was lost as a result 
of burglary, as in the case of National Surety Co. v. Redmon, 173 Ky. 294, 190 S. W. 
1081, or that it. disappeared through larceny or through theft. He made out his case 
when he established facts, from which the jury was warranted in deducing the 
ultimate fact that the diamond had disappeared either through burglary, larceny, or 
theft. In the Redmon Case, supra, the insured charged that his diamond was lost 
through burglary, and we ruled that it was necessary for him to prove facts sufficient 
to establish the burglary, which in that case we held he did not do. 

[3-5] Theft is a broader term than larceny and includes any wrongful depriva- 
tion of property of another. Acts constituting embezzlement or swindling may prop- 
erly be so called, says Bouvier. Larceny is the felonious taking of property of 
another without his consent and against his will, with the intent to convert it to 
the use of the taker. We do not think the evidence introduced by appellee, Wathen, 
was sufficient to establish that he lost his pin through burglary, which is defined to 
pe the breaking and entering of a dwelling house of another in the nighttime with 
intent to commit a felony therein, whether the felony be actually committed or not. 

The jury, as reasonable men, knew, as well as they could know anything from human 
testimony, that the diamond pin which appellee, Wathen, placed on his dresser with 
his tie and collar did not leave there of its own volition, or without the aid of some 
human agency. Whether it was taken by a burglar or by some person concealed in 
the house or otherwise purloined makes no difference under the terms of the policy. 
Certain it is that the diamond was taken from the tie of appellee, Wathen, without his 
knowledge or consent, by some one who had a knowledge of its value, to appropriate 
it to his own use. That the taker had knowledge of its value is manifest from the 
choice or selection of this one article from among many others. He took nothing 
else. From such facts, the jury was warranted in concluding that the diamond was 
taken by a being that had reason. In other words a human being, and was not carried 
away by a mouse or some animal not possessing the power of reasoning. 

We conclude that the trial court properly submitted the cause to the jury, and 
that the jury was fully warranted from the evidence in returning a verdict in favor 
of appellee, Wathen. 

{6] At the time appellee, Wathen, reported his loss to the insurance company, 
he fixed the value of the pin at $550. Later, and within a few days, he amended his 
statement upon this subject by claiming something more than $1,000. In his plead- 
ing and evidence, he says he was laboring under a misapprehension at the time he 
made his first claim, giving the following facts in support of this assertion: The 
diamond had been in the family for many years. His deceased wife had originally 
owned it; later it passed to his daughter who, before her death, had it made into a 
stick pin for her father, appellee. He did not know what it cost nor exactly its 
weight or size, but he stated it was larger than another diamond of a karat and 
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a half, which he exhibited to the jury; that upon investigation he found that diamonds 
of the character of the one in question were worth at the time of the loss, in Decem- 
ber, 1921, about $600 or $700 per karat, from which he reasoned that a diamond 
weighing 1%4 karats was worth $1,000, or more. All this was set forth in the 
petition of appellee, Wathen, and responded to by appellant company. The jury heard 
all the evidence upon the value of the stick pin, and concluded it was worth $1,000. 

We think the evidence was sufficient upon this point. 

Judgment affirmed. 


CAHN & WACHENHEIM vy. FIDELITY & CASUALTY CO. OF NEW YORK. 
(No. 25070. ‘ 
(Supreme Court of Louisiana. Nov. 3, 1924.) 
102 Southern Reporter 320. 

1. INSURANCE—EXEMPTION CLAUSE NOT SET UP BY INSURER NOT 
AVAILABLE DEFENSE. 

Provision of policy exempting insurer from liability for loss, if assured, or any 
associate in interest, officer, or employee thereof, was criminally implicated in forcible 
entry of safe, held not available defense to suit on policy, where not set up by insurer. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

2. INSURANCE—VERDICT FOR ASSURED HELD AUTHORIZED, IN AB- 
SENCE OF ALLEGATION OR EVIDENCE THAT THEFT INSURED 
AGAINST WAS COMMITTED BY ONE CONNECTED WITH AS- 
SURED’S STORE. 

Verdict for plaintiff, in action on policy exempting insurer from liability for loss, 
if assured, or any associate in interest, officer or employee thereof, was criminally 
implicated in forcible entry of safe, held warranted by evidence showing possibility 
that some one not connected with assured’s store might have been thief, in absence 
of allegation or proof that theft was committed by one connected with store. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

3. INSURANCE—WHETHER FORCE WAS ONLY SHAM TO COVER UP 
ENTRY OF SAFE BY USING COMBINATION HELD FOR JURY. 
Whether force applied to safe was actual means of entering it, within meaning 

of burglary insurance policy, or only sham to cover up entry by using combination, 

held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Overton and Rogers, JJ., dissenting. 

Appeal from Civil District Court, Parish of Orleans; Columbus Reid Judge. 

Action by Cahn & Wachenheim against the Fidelity & Casualty Company of 
New York. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Edmond J. Jacquet, Herbert W. Kaiser, and Martin H. Manion, all of New 
Orleans, for appellant. 

Edgar M. Cahn and Wm. F. Conkerton, both of New Orleans, for appellee. 

3y the whole court. ‘ 

Sr. Pau, J. Plaintiffs are retail merchants, conducting the Imperial Shoe Store, 
at Canal and Bourbon streets, in the city of New Orleans. In 1912 they purchased a 
second-hand iron safe. Some time thereafter the safe was broken into, and was 
thereafter repaired. In January, 1918, the safe was insured against burglary by 
defendant company for one year, and in January, 1919, the insurance was renewed for 
another year. 

The policy was to cover any loss of property— 

“feloniously taken by any person or persons, at any time during the day or night while 

the premises are not actually open for the transaction of business, from any safe, chest 

or vault to which insurance hereunder specially attaches, after entry into the safe 
or chest or vault by such person or persons in the manner hereinafter set forth.” 

“The term “entry,” within the meaning of the policy, was declared to be limited to 
—‘the felonious and forcible opening of a safe or vault or chest by the use of tools or 
electricity or chemical or explosives directly upon the exterior walls thereof or upon 
the outer or principal door thereto.” 

The defendant was not to be liable 
“if the assured or any associate in interest, or any officer or clerical employee of the 
assured, or any other employee of the assured directly in charge of property insured, 
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is criminally implicated as principal or accessory in effecting or attempting to effect 
loss covered under this policy.” 


— was defendant to be liable for property taken from any safe or chest or 
vault— 

“unless at the time of the occurrence of the loss all doors to the safe or chest or 
vault from which the loss occurs are properly closed and locked by all combination 
and (or) time locks with which such doors are respectively provided; * * * nor 
if the entry thereinto is effected by unlocking the door thereto by a key, or by the 
manipulation of the combination lock; nor if the entry is effected in any manner other- 
wise than as specified in General Provision No. 1 (defining ‘entry,’ as above).” 


From the foregoing it will be seen that the cause last quoted above is simply an 
amplification, or (in effect) reiteration, of what is meant by an “entry” into the safe 
or chest or vault; and therefore needs no further attention here. 

On the other hand, it is clear that the clause immediately preceding the clause 
last mentioned provides for a limitation of the general liability of the defendant 
for an “entry” effected in the manner — by the policy. 

I 


Some time between the closing of plaintiffs’ store on the evening of Saturday, 
November 15, 1919, and the reopening thereof on the following Monday morning, 
plaintiff’s store was entered and the contents of the safe stolen; being the cash re- 
ceipts of the Saturday, and exceeding the amount of the policy herein ($2,500). 

[1] Plaintiffs sue upon the policy, alleging that the safe was entered in the man- 
ner defined therein. Defendant tendered (in effect) the general issue. It did not 
set up the limitation above mentioned, and hence that defense is not available. 

“Where a policy insures generally against a particular peril, and contains a fur- 
ther clause exempting the company from liability for loss caused in a certain man- 
ner, which would otherwise have fallen within the general terms of the policy, the 
burden is upon the insurer to allege and prove that the loss fell within the exemption. 
Such a clause is considered as an exemption from liability, and a defense rather than 
as an exception proper, limiting and defining the risk covered.” Fidelity & Casualty 
Co. of N. Y. v. First National Bank of Fallis, 42 Okl. 662, 142 P. 312; Cooley’s Briefs 
on Insurance, vol. 4, p. 3035. 

It is therefore largely immaterial to the issue herein involved who might have 
been the thief, or when and by what means he entered plaintiffs’ store; the sole 
question being whether the safe was closed and locked, and the thief “entered” the 
same in the manner defined in the policy, and not by manipulating the combination 
lock thereof. 


The case was tried by a jury, who returned a unanimous verdict for plaintiff, 
and defendant appeals. 
III 


[2] Mr. Eckert, who opened the store on Monday morning and admitted the 
porter, testified (in part): 

“* * * The porter went up to the fourth floor and discovered the ladder at this 
hatch hole, and came down immediately, and said to me: ‘There is something wrong.’ 
* * * T went upstairs right away and we saw them, and then came down to the third 
floor ; and I saw all my papers on the third floor right by the safe. The papers were 
lying around the safe on the floor, * * * and I examined the safe, and found that 
the safe had been opened. * * * The combination was lying on the floor—the knob. 
* * * The second piece, called the dial, was on the safe. * * * The doors of the 
safe were closed, but unlocked. * * * ” 

It was shown that the safe had been locked before the store was closed on 
Saturday evening. It was shown that the knob and dial had been knocked off by 
a blow or blows, given with a hammer or other heavy instrument. 

This was the prima facie case made out by plaintiffs, which they supplemented 
by showing that all their employees had been with them from ten to fifteen years, 
and were still with them; that after the theft a private detective had been put on 
their trail, without result; that, of their employees, only two had the combination 
to the safe, and these two had no key to the store; that only one employee had a 
key to the store, but had not the combination to the safe; that the two partners alone 
had both the key to the store and the combination to the safe; that the junior partner 
was in New York at the time. 
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IV. 


To rebut the prima facie case thus set up, the defendant relied principally on the 
testimony of the chief of police, and of two safe makers. 

The chief of police testified (in part) : 

“After examining the front door, I found that the place [store?] had been 
entered by a key, or that the front door [to the store?] had been left open. I found 
a ladder leading to the hatch. No one had entered the hatch, as the dust on the 
inside of the attic was not disturbed. Further investigation developed that the hatch 
from the attic to the roof was locked from the inside. There was no way for any 
one to have gotten from the roof of the building to adjoining buildings, or to the 
street.” 

More testimony was taken, both pro and con, as to the possibility of entering or 
leaving the store otherwise than by the front door. The senior partner testified that 
the front door could not have been left open, because there was a watchman whose 
business it was to try the door after the closing of the store, who would have given 
notice, had he found it open or unlocked; that the lock was not a spring lock, and 
could not be opened or closed from the inside without a key. 

But all this testimony leads nowhere. There was, as aforesaid, a fourth floor to 
the building, above that on which the office was, and the chief of police speaks of that 
fourth floor as an “attic.” Eckert testifies that on that fourth floor there was “a 
little room, about six feet away from the opening,” in which the aforesaid ladder 
was usually kept This might have afforded a convenient hiding place for one entering 
the building, say, in the last busy hour, from five to six, during which the store sold 
$636 of shoes for cash, at retail; and there were windows on the second floor through 
which an active man might, doubtless, find a way out of the store in the darkness 
and quiet of early Sunday morning; nor are skeleton keys and their use unknown to 
burglars—all of which are no more fanciful surmises than that either the one young 
lady who had the combination to the safe, or the one young man who also had it, 
carried false keys to the store, or conspired, for the purpose of robbing the safe, with 
the one employee who had a key; or, finally, that the senior partner himself, who 
alone had both key and combination, was the one who emptied the safe. 

There was therefore a possibility that the thief might be some one other than a 
person connected with the store. And, since any such surmise was within the range 
of possibility, and nothing in the evidence tended to show which was the more: prob- 
able the jury evidently rejected such as were not in accord with the pleadings; and 
concluded that, since the defendant did not even charge, much less prove, that the 
theft had been committed by some one connected with the store, they (the jury) would 
not assume that such was the case. And in this the jury did not err. 


V. 


[3] The theory of the defense is that the safe was opened by some one who knew 
the combination; that he thereafter knocked off the knob and dial, and placed the 
ladder under the hatch, in order to give the impression that the safe had been entered 
by force, and thus cover up the fact that the safe had been opened by means of the 
combination. 

To support this defense it is shown that it would have taken at least two blows, 
perhaps three, to knock off the knob; that when these blows were struck the com- 
bination stood at or about the opening number (i. e., last number before opening) ; 
that when the lock was removed it was found that all the tnumblers were “lined up” ; 
that with the dial knocked off, the tumblers could not be lined up. And from this 
it is contended that the safe was first opened by means of the combination, and the 
combination afterwards knocked off to hide the fact. 

ee the less, the experts were not so sure of this. Mr. Hagstette testified 
(in part) : 

“Question: Did you make any experiment on this door to see if it was (opened) 
by the application of force or otherwise? Answer: Well, I will tell you. Mr. Cahn 
followed me up, and said: ‘Do you know that they could open the safe?’ And I 
said: ‘Not without dynamite.’ And he said: ‘Do you know that an expert has been 
here and examined the safe, and could open it?’ And I said I would like to see that. 
* * * T went to the safe and examined it, and by straining—you have to give a 
heavy strain on it to do it. From that make of safe there might be 1 out of 10 or 
15; but I noticed, when I was repairing it, it would have been possible to have done 
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it; you shove that shaft and drive the dial in position in there, or it could not 
be done. * * * 

“Question: Now that impression on the handle—did not that indicate to you that 
force had been used to open that safe? Answer: Well, now, I tell you, that is a 
very fine point; the door, which I put it on the trestle, I found the tumblers in line. 
Whoever did the work, he may have been a good one, and he may have tried to force 
on the handle, but he did not come to any result at all by that; and then again it 
might have been a party who was very familiar with that make of safe; I cannot 
solve that. * * * 

“Question: And you found that you could open it by bringing force on the 
outer door. Answer: Yes, sir; this competitor of mine, supposed to be an expert of 
Dameron & Pierson, said so; and I tested it and spoke to Mr. Coats, and he said 
that he did not know that, and that it could be done only on a few of them. * * * 

“Question: How many people in this town close their safes securely as they 
should be? Answer: You take half the people—they do not close them right; they 
turn the knob a couple of times, and to close it right it should be turned five of six 
times. 

“(Note.—Miss Mullen had previously testified before the two experts [in part] 
as follows: I am the one that closes the safe. * * * I close the inside doors, * * * 
and then the last doors, and turned the combination —turned it one way and then 
another. * * * I take and turn it like this, and then the other way [indicating] two 
or three times.)” 

Mr. Coats, another safe manufacturer, then testified (in part) as follows: 

“Question: Supposing that it was proven, as it has been, that after this robbery 
the tumblers of the lock were lined up and the lever was up (and bolts drawn), 
* * * would you say that the knocking off of the dial would have facilitated in 
any way the opening of the safe? Answer: Except that it would eliminate that last 
number. This spindle is rigid and is pinned to the driving wheel, and the moment 
the dial is broken from the spindle the driving wheel may be pushed out of position 
or fall out at the slightest touch; that would eliminate the locking by one wheel. * * * 

“Question: How do you turn these discs (tumblers)? Answer: With the dial 
outside. 

“Question: After that the safe can be opened? Answer: That would eliminate 
one of the numbers. Suppose that the safe was not properly locked or twisted 
around; you only revolve one wheel, and that one wheel would fall over, if that 
spindle was open. 

“Question: If the safe had been improperly locked (meaning in an inefficient 
manner, such as you have described), not revolving the dials or discs sufficiently to 
get complete dislodgement of the tumblers—in a situation such as that, and the safe 
opened such as in this case, would not the fact that the tumblers were set be per- 
fectly consistent with the theory that the safe was opened by force? Answer: Yes, 
sir; it would, if it was not properly locked. 

“Question: Assuming that the safe in this case had been locked in the manner 
described by the young lady who was on the stand Monday, would the fact that the 
tumblers were found set after the robbery indicate in itself that force was not used 
to open that safe? Answer: No, sir. * * * 

“Question: Did you make any experiment on this safe to find out if it could be 
opened by physical force? Answer: I did, certainly. 

“Question: Did you find out that you could do so? Answer: Yes, sir. 

“Question: Without knowledge of, or manipulation of, the combination? An- 
swer: Yes, sir. 1 would like to explain why it could be done. When the safe was 
new, that could not happen; but it has been in service quite a while, and the dial 
has been changed and replaced with parts not belonging to the safe. I speak of it as 
I saw it after the robbery and a few days ago. 

“Question: This experiment was made a few days ago? Answer: Yes, sir; 
it is in such shape that it can be opened without the use of anything, and there may 
be some parts missing. 

“(Note: This was objected to, and the witness directed to confine himself to 
the condition of the safe at the time of the robbery; but the evidence shows that the 
safe had been repaired immediately after a former robbery, and the dial changed 
at that time.) * * * 


“Question: Could it be opened by force applied to the handle and dial? An- 
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swer: Do you want me to theorize? * * * I would say that a burglar attempting 
to open this safe—his first impulse would be to knock off the dial. If those three 
discs were set in their unlocking condition, and if this dial was knocked off, the 
other wheel would be the only wheel turned out, and it would fall out of position, 
and in falling he could open the safe. I can theorize on the other side of the propo- 
sition, if you care to propound the question. 

“Question: Then, in the condition described, the safe could be opened by a bur- 
glar, after the experiment you made, by force? Answer: It could. 

“Question: Let’s assume that the safe was locked in the manner indicated by the 
lady; would that dislodge the three other tumblers? Answer: It would not. 

“Question: -That would dislodge only the last tumbler or disc? Answer: Maybe 
the last one; not the three. 

“Question: Would the effect of knocking off this dial leave it appear as if all 
the discs were in line? Answer: It would. * * * 

“Question: The knocking off of the dial would eliminate the raising of the (last) 
disc altogether? Answer: Not necessarily, but the chances are 95 out of 100 that 
it would. I made an examination of that lock, and there is enough play in this lock; 
and I wondered why the back part of this lock was not opened. 

“Question: And, if he drove that back a little, it would eliminate the raising 
of the disc? Answer: Yes, sir. 

“Question: How far would you have to drive that pin back to eliminate the 
raising of the disc? Answer: About an eighth of an inch. 

“Question: That shows that it. has been driven back? Answer: Yes, sir; it 
looks like it. 

“Question: It would take a blow to drive that back? Answer: Quite a blow; 
and the burglar knows that, if he can get this spindle back, he has a hole in that 
door through which he can get into that lock; and my theory is that when he jumped 
this back he found that the safe would open.” 

Mr. Hagstette, being recalled, testified further: 

“Question: Mr. Coats said that the blow on the dial and the blow which he 
thinks fell on the handle and the spindle might have dislodged it or some of the 
tumblers. Did you examine that lock, and are you able to say if any of the tum- 
blers were dislodged? Answer: When this door was taken to the shop the tumblers 
were all in line. 

“Question: Were any of the tumblers dislodged? Answer: No, sir. 

“Question: You say the whole box was in line? Answer: They were all in line, 
as I told you before. 

“Question: If in a locked condition, could they be driven back? Answer: Yes, 
sir; if they knocked the cover off. 

“Question: Was the cover knocked off? Answer: No, sir. * * * 

“Question: You examined that to ascertain if the spindle had been struck, and 
how far it was knocked back? Answer: As I told.you, it was a hurry job, and I 
took the door to the shop and got a new dial and rim, and had to finish the job for 
that evening.” 

On looking over the above, we find that we failed to mention that Hagstette had 
previously also testified as follows: 

“Question: Did you see any marks on the handle of that safe, as if it were 
struck? Answer: There was a mark on the handle, on the right—the left-hand side. 

“Question: Is that near the end? Answer: It is what they call the ‘T’; the pin 
runs through the handle like a T, and it is marked there. That is all I saw on that; 
it looked like it was bent here. 

“Question: A little dent, you say? Answer: Yes, sir. * * * 

“Question: Did you find any other mark about this safe than the mark on this 
dial and the breaking of the spindle? Answer: The only marks I saw was on the 
handle; and when I go on a job of that kind I believe in rushing it and getting 
done with it.” 

VI 


From the foregoing it is clear that, in addition to the manipulation of combi- 
bination, there were two other methods by which this safe could be opened: The 
one by using force upon the handle (called also the T); and the other by knocking 
off the dial and driving back the pin, if the safe had not been carefully locked. Mr. 
Coats says the safe had not been properly locked, and it looked as if an attempt had 





Miscellaneous | Balzer v. Globe Indemnity Co. 571 


been made to drive back the pin; that the pin needed to be driven back only an 
eighth of an inch; that he made an examination of the lock and found that there 
was enough play for that in the lock. Hagstette says that he did a hurry-up job 
of it; that the handle showed signs of having had force applied to it, so that it is 
clear that the one who entered the safe attempted, or pretended to attempt, the use of 
both these outlaw methods. Therefore it is certain that force was used upon the safe; 
and it was peculiarly within the province of the jury, who saw and heard all the wit- 
nesses, to determine as a question of fact whether the force so applied was the actual 
means of entering the safe or only a sham to cover up the fact that the safe was 
entered by using the combination. 

And the transcript shows that the jury took such interest in the case as to join in 
the examination of the witnesses; some of the points most favorable to the defense 
being brought out by their very questioning. After which they returned a unanimous 
verdict for plaintiffs, which was in full accord with their rejection of the theory that 
the safe was entered by some one connected with the store. 

On the whole, we think the jury reached the proper conclusion. 

Decree. 
The judgment appealed from is therefore affirmed. 
Overton and Rogers, JJ., dissent. 


BALZER v. GLOBE INDEMNITY CO. 
(Supreme Court, Appellate Division, First Department, November 28, 1924.) 
206 New York Supplement 777. 

1. INSURANCE—MOTHER’S PROPERTY HELD COVERED BY SON’S 
BURGLARY POLICY, SO AS TO REQUIRE APPORTIONMENT OF 
LOSS. 

Burglary and larceny policy isued to son, living with his father and mother, and 
covering property of any permanent member of household, or relative permanently liv- 
ing with insured, covered property of his mother, and hence recovery on similar policy 
issued to father should be reduced, under provision for apportionment of loss between 
insurers. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

2. INSURANCE—IMPORT OF WORDS USED IN POLICY NOT TO BE 
STRAINED FROM CUSTOMARY MEANING. 

Import of words used in insurance policy is not to be strained beyond customary 
meaning in common usage. 

(For other cases, see Insurance, Dec. Dig. § 146 [3].) 

Appeal from Appellate Term, First Department. 

Action by Herman Balzer against the Globe Indemnity Company. From a 
determination of the Appellate Term, unanimously affirming a judgment of the 
City Court for plaintiff, defendant, by permission of a justice of the Appellate 
Division, appeals. Reversed, and judgment directed for defendant, according to 
parties’ stipulation. 

Argued before Clarke, P. J., and Dowling, Merrell, Finch, and McAvoy, JJ. 

F. A. W. Ireland, of New York City, for appellant. 

Alvin C. Cass, of New York City (Sidney J. Loeb, of New York City, of 
counsel, and Leon M. Prince, of New York City, on the brief), for respondent. 

McAvoy, J. The controversy arises on the question whether or not a policy 
of insurance issued by the National Surety Company to Irving Balzer, the plaintiff's 
son, covers the loss which is the basis of this action. 

The Globe Indemnity Company, the defendant, had issued to the plaintiff its 
policy of insurance to indemnify him in case of loss by burglary or larceny of 
property from his residence, No. 820 Riverside Drive, New York City. This action 
seeks to recover the sum of $800, said to be the value of certain jewels alleged to 
have been stolen. The appellant admits the value of the jewels and their loss by 
theft within the meaning of the policy of insurance issued by the appellant. 

It is claimed by plaintiff that the appellant is liable for the full amount of the 
loss. The appellant’s contention is that its liability is limited to one-fourth of the 
amount of the loss, because of this condition contained in its policy: 

“Nor shall the assured recover under this policy a larger proportion of any loss 
or damage to property * * * than the amount applicable thereto under this policy 
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bears to the total amount of all valid and collectible insurance covering such loss 
or damage.” 

The defendant company’s policy provides that: 

“The indemnity provided by this policy shall apply to all such property owned 
by the assured or any permanent member of the household of the assured who does 
not pay board or rent, or by a relative of the assured permanently residing with 
him.” 

The National Surety Company’s policy issued to Irving Balzer, plaintiff's son, 
contains a clause providing: 

“Tt is agreed that the insurance provided by this policy shall apply to all such 
property owned by the assured or by any permanent member of the household of 
the assured who does not pay board or rent, or by a relative or the assured perma- 
nently residing with him.” 

The owner of the stolen property was Gussie Balzer, the wife of Herman Balzer, 
named as the assured in the policy of the Globe Indemnity Company, and the mother 
of Irving Balzer, named as the assured in the policy of the National Surety 
Company. Irving Balzer and his father and mother resided at No. 820 Riverside 
Drive, and the policy of the National Surety Company applies to property at that ad- 
dress. Thus, if the property of Gussie Balzer was insured under both policies, 
the total amount of insurance under the policy of the Globe Indemnity Company 
being $1,000, and that under the policy of the National Surety Company being $3,000, 
the liability of the Globe Company would be limited to the proportion which the 
total amount of its policy, $1,000 bears to the total amount of insurance applicable 
to the loss, $4,000, to wit, one-quarter of the loss. 

In the proof of loss filed with the defendant company, the plaintiff stated that 
the total amount of insurance held by him at the time of the loss, excluding the 
policy of the defendant, was in the National Surety Company in the name of 
Irving Balzer, under a policy in the amount of $3,000. In each of the proofs of 
loss filed with the respective companies, the stolen property is described as a. diamond 
brooch, property of Gussie Balzer, the wife of Herman Balzer and mother of 
Irving Balzer. It is undisputed that both proofs of loss refer to the same article. 
The proof of loss filed by Irving Balzer with the National Surety Company stated 
that the total amount of insurance held by the assured, excluding the policy of the 
National Surety Company, was in the Globe Indemnity Company, in the name of 
Herman Balzer, under a policy in the sum of $1,000. 

We think the learned trial court erred in excluding from the evidence the policy 
of insurance issued to Irving Balzer by the National Surety Company and the proof 
of loss filed by Irving Balzer with that company, because these documents would 
have proven the coverage of the property in question by other insurance. The policy 
of the National Surety Company applies to property owned (1) by the assured; 
(2) by any permanent member of the houseliold of the assured who does not pay 
board or rent; (3) or by a relative of the assured permanently residing with him. 
It is undisputed that Irving Balzer and Gussie Balzer, his mother, both resided at 
No. 820 Riverside Drive, and, if Gussie Balzer “resided with” Irving Balzer within 
een of the policy, the clause limiting liability to one quarter of the loss 
applies. 

In our opinion, the evidence shows that Gussie Balzer did reside with Irving 
Balzer, since she was a permanent member of the same household, and not a mere 
visitor therein. The intent of the policy is that it shall apply to the property of 
a relative of the assured who lives in the same abode. 

[2] In a policy of insurance, the import of words is not strained, so as to 
depart from a customary meaning in common usage. Joyce, in his work on Insur- 
ance, quotes the rule in Volume 1, Section 216: 

“Words are to be construed in their plain, ordinary, usual, and popular sense. 
* * * So Emerigon says: “The true meaning of an expression in its ordinary use 
is the idea that people are accustomed to attach to it.’ And Lord Ellenborough declares 
that the policy ‘is to be construed according to its sense and meaning as collected, in 


the first place, from the terms used in it, which terms are themselves to be understood 
in their plain, ordinary, and popular sense. * * *” 


Doubtless, were there no policy issued by the Globe Indemnity Company, the 
National Surety Company could not successfully combat a suit on its policy by a 


defense that it did not apply to the loss in question. The words used in the policy 
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sued upon can bear no other significance than that ascribed to them by the appellant, 
when read according to this sound canon of interpretation, and the determination and 
judgment must therefore be reversed, and judgment directed to be entered according 
to the parties’ stipulation. 

Determination of the Appellate Term and judgment of the City Court reversed, 
and judgment directed to be entered according to the parties’ stipulation. 

Settle order on notice. All concur. 


OHIO CASUALTY INS. CO. v. LONG, County Auniror, er at. (No. 18715.) 
(Supreme Court of Ohio. Dec. 9, 1924.) 
146 Northeastern Reporter 753. 
TAXATION—UNEARNED PREMIUM LIABILITY OF CASUALTY COM- 

PANY NOT DEDUCTIBLE AS “DEBT.” 

Reinsurance reserve or unearned premium liabiality of corporation authorized 
to write accident, health, automobile, and other insurance, except life, is not a bona 
fide “debt,” authorized to be deducted from assets for purpose of taxation under 
Gen. Code, § 5327. 

(For other cases, see Taxation, Dec. Dig. § 387.) 

[Ed. Note—For other definitions, see Words and Phrases, First and Second 
Series, Debt.] 

Conn, J., dissenting. 

Error to Court of Appeals, Butler County. 

Proceeding by the Ohio Casualty Insurance Company against Harry Long, 
Auditor of Butler County, and others, to reverse order of County Board of Tax 
Revision. Judgment dismissing petition in error was affirmed by the Court of 
Appeals, and petitioner brings error. Affirmed—[By Editorial Staff.] 

Vorys, Sater, Seymour & Pease, of Columbus, and Fitton & Beeler, of Hamilton, 
for plaintiff in error. 

C. C. Crabbe, Atty. Gen., and C. S. Younger, of Celina, for defendants in error. 

Per CurtAm. The plaintiff in error, the Ohio Casualty Company, is a corpora- 
tion organized under the laws of Ohio and located at Hamilton in this state, and is 
authorized to write accident, health, automobile, and other insurance, but not life 
insurance. It collects cash premiums paid in advance at rates prescribed by the 
company for the term of insurance stated in the policy. 

In making its tax returns to the auditor of Butler County it sought to deduct 
from its assets, as a debt, so-called “reinsurance reserve or unearned premium 
liability.” This the county auditor refused to permit, and his action was approved by 
the county board of revision, and upon appeal to the tax commission of Ohio that 
commission likewise refused to deduct the unearned premium liability as a debt, and 
certified such action to the county auditor. Whereupon the company instituted in 
the court of common pleas of Butler County a proceeding pursuant to the provisions 
of Section 5611—2, General Code, to procure a reversal of that order. The court of 
common pleas held that the unearned premium liability was not a debt, sustained 
the finding and order of the ‘tax commission, and dismissed the petition in error, 
which judgment, upon proceeding in error to the Court of Appeals, was affirmed 
by that court. 

As viewed by a majority of the court the precise question here presented was 
decided by this court in the case of Insurance Co. v. Cappellar, 38 Ohio St. 560, 
wherein it was held that “the item returned as ‘reinsurance’ was not a ‘legal bona 
* fide debt’ within the meaning of Section 2730, Revised Statutes.” Section 5327, 
General Code. 

No legislation having been subsequently enacted authorizing the deduction of 
such reinsurance of domestic insurance companies as a debt for the purposes of 
taxation, this case is governed by the decision of this court in Insurance Co. v. 


Cappellar, supra, and the judgment of the Court of Appeals is affirmed upon that 
authority. 


Judgment affirmed. 
Robinson, Jones, Matthias, Day, and Allen, JJ., concur. 
Conn, J. dissents. 
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STATE ex ret. AMERICAN TITLE & INDEMNITY CO. v. JACKSON, 
Com’r. oF BANKING. (No. 5286.) 
(Supreme Court of Appeals of West Virginia. Dec. 9, 1924.) 
125 Southeastern Reporter 706. 
(Syllabus by the Court.) 

INSURANCE—BANKING COMMISSIONER CANNOT BE COMPELLED TO 
ISSUE LAND TITLE, FIDELITY, AND GENERAL INSURANCE COR- 
PORATION CERTIFICATE TO BEGIN BUSINESS. 

The commissioner of banking has no supervision or control of a corporation, 
chartered under Section 9, c. 54C, Barnes’ Code 1923, and cannot therefore be com- 
pelled by mandamus to issue to it a certificate of authority to begin business, on 
the ground that such corporaticn comes within the purview of Sections 78a, (5), 78a 
(6), and 78a (7), of Chapter 54, Code, as amended by Chapter 31, Acts of the 
Legislature of 1923. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

Original mandamus proceeding by the state, on the relation of the American 
Title & Indemnity Company, against Naaman Jackson, Commisioner of Banking. 
Writ denied. 

Meldahl, Pool, Porter & James, of Charleston, for relator. 

E. T. England, Atty. Gen., and Chas. Ritchie, Asst. Atty. Gen., for respondent. 

Litz, J. The relator is a corporation chartered under Section 9, c. 54C, Code 
1923, which provides that every company heretofore or hereafter incorporated under 
the laws of this state for the purpose of insuring owners of, and other persons inter- 
ested in, real estate against loss by reason of defective titles, liens, and incumbrances, 
or for the purpose of guaranteeing the fidelity of any person holding a position of 
public or private trust, or for guaranteeing the performance of any contract, or 
for insurance of any kind, other than upon the life of any person or against loss by 
fire, shall have the power and right: 

“(1) To make insurance of every kind pertaining to, or connected with, titles 
to real estate, and notwithstanding the provisions of Section three of Chapter fifty- 
two of the Code of this state, as amended by Section one of Chapter thirty-five of 
the acts of 1901, or any other provision of such Code, to buy, sell and guarantee 
bonds, stocks, loans, and evidences of indebtedness, whether of persons or corpora- 
tions, and make, execute and perfect such and so many contracts, agreements, and 
other instruments as may be required therefor. 

“(2) To examine titles to real property and chattels real, to procure and furnish 
information in relation thereto, and to make and guarantee the correctness of searches 
for all instruments, liens or charges affecting real or personal property. 

“(3) To act as agent for the purpose of issuing, registering or countersigning, 
purchasing or selling, the certificates of stock, bonds, or other obligations of any cor- 
poration, association, county, school district, magisterial district or municipality, state 
or public authority, and to receive or manage any sinking fund thereof, on such 
terms as may be agreed upon 

“(4) To make insurance for the fidelity of persons holding positions of responsi- 
bility and trust. 

“(5) To become sole surety in any case where by law one or more sureties may 
be required for the faithful performance of any trust, office, duty, action or engage- 
ment. 

“(6) To take by purchase or otherwise and receive and hold money and all 
such pieces of real property as may have been or may hereafter be the subject of any 
insurance or security for any loan made by said company under the powers conferred 
by its certificate of incorporation and to convey and dispose of the same in any 
manner which it may deem proper. 

“(7) To act as surety for the faithful performance of any contract entered into 
with any person, firm, or municipality, or other corporation, or with any state or 
government or public authority, by any person or persons, corporation or corporations. 

“(8) To become sole surety for the faithful performance of the duties of any 
national, state, county or municipal officer, or employee, and to execute such bonds 
or recognizances as may be required by law in such cases. 

“(9) To become surety upon any writ of error, supersedeas or appeal, or in any 
proceedings instituted in any court of this state or of the United States held within 
this state, in which security may be required. 
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“(10) To become surety for the faithful performance of the duties of any clerk, 
officer or employee of any corporation, firm or individual. 

“(11) To issue policies of insurance against loss from any cause, other than by 
the death of any person or by fire. 

“(12) For the purpose of indemnifying and saving harmless any company 
executing any bond or policy under the provisions of this act, such company is 
authorized to receive and hold on deposit and in trust as security, estates, real and 
personal, including the notes, bonds and obligations of states, counties or municipal 
corporations, individuals, firms, or corporations, and the same to purchase, collect and 
adjust, settle and dispose of, in case of default upon, or loss under, such bond or 
policy for which such property has been received as indemnity, or as collateral 
security, without proceedings at law or in equity, and for such price and upon such 
terms as may be agreed upon between such company and those persons making such 
deposits or creating such trusts. 

“(13) To become surety for the payment of all damages that may be assessed 
and directed to be paid for lands or property taken in the building of any railway, 
or for the purpose of any railway, or for the opening of streets or roads, or for any 
purpose whatever where land or other property is authorized by law to be taken. 

“(14) To stipulate, provide for and take indemnity trom persons, firms or 
corporations for whom such company shall so become surety, and enforce any bonds, 
contract agreement, pledge or other security, made or given for that purpose.” 

The commissioner of banking having refused the relator a certificate of authority 
to begin business, under Section 78a (6) of Chapter 54, Code 1923, as amended by 
Chapter 31, Acts Leg. 1923, on its petition an alternative writ was awarded against 
him to show cause why the said certificate should not be granted. The commissioner 
in his return says that the relator corporation does not come within his jurisdiction, 
and that he is, therefore without authority to issue the requested certificate. He also 
defends on the ground that the charter, constitution, and by-laws of the corporation 
do not provide a safe, just, an equitable plan for the management of its business. 

Does the corporation come within the jurisdiction of the commissioner of bank- 
ing? The relator, insisting on such jurisdiction by the commissioner, relies upon 
two propositions: (1) That the corporation has been organized for the purpose 
of buying, selling, discounting, and dealing in mortgages, bonds, notes, commercial 
paper, and other securities, within the meaning of Section 78a (5), c. 54, Code, as 
amended by Chapter 31, Acts of the Legislature of 1923; and (2) that it is a surety 
company doing a banking business in contemplation of Section 8la (15), c. 54, Code. 

Section 78a (5) of Chapter 54, as amended, places under the supervision of the 
commissioner of banking all savings banks, co-operative banking associations, trust 
companies engaged in a general banking business, building and loan associations, 
mutual investment associations, mortgage companies, mortgage and discount companies, 
and all associations and corporations of a like kind or character doing business in this 
state, and all associations and corporations, except licensed stock brokerage companies 
“organized for the purpose, or engaging in the business of buying, selling, discounting 
or dealing in mortgages, bonds, notes, or other securities or commercial paper.” Section 
78a (6) requires every such association or corporation organizing under the laws of 
this state, and desiring to operate within the state, to obtain from the commisioner 
of banking a certificate of authority to begin business, by filing with him a certified 
copy of its charter, constitution, and by-laws; and declares it an offense on the part 
of the association or corporation and its officers to transact any business, except the 
execution of its articles of incorporation, adoption of a constitution and by-laws, 
and election of directors and officers, until it shall have procured such certificate of 
authority. This section further provides that the commissioner shall carefully ex- 
amine the charter, constitution, and by-laws of the association or corporation, and, 
if he find that they provide a safe, just, and equitable plan for the management of 
its business, he shall isue such association or corporation a certificate of authority 
permitting it to begin business; but, if he determine the provisions of the charter, 
constitution, and by-laws to be impracticable, unjust, inequitable, or oppressive, or 
lacking in security to any class of shareholders of stockholders, he shall withhold 
his certificate of authority. 

Relator contends that, having the power by its charter, under the first clause of 
Section 9, c. 54C, Code, “to buy, sell and guarantee bonds, stocks, loans, and evi- 
dences of indebtedness,” it comes within the provisions of Sections 78a (5), 78a (6), 
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and 78a (7), c. 54, as amended by Chapter 31, Acts of the Legislature of 1923, pro- 
viding for supervision by the commissioner of banking of associations or corpora- 
tions “organized for the purpose or engaged in the business of buying, selling, dis- 
counting or dealing in mortgages, bonds, notes or other securities, or commercial 
paper. The plausibility of this view, however, is met by a consideration of the 
provisions of Chapter 54C governing the charter’ powers of the corporation. Section 
12 of that chapter prescribes, as a condition precedent to the exercise of such 
corporation of any power or right mentioned in the first, second, third, fourth, fifth, 
sixth, seventh, eighth, tenth, eleventh and twelfth clauses of Section 9, the filing 
with the secretary of state a duly authenticated certificate showing its capital to be 
at least $600,000, fully paid and unimpaired. Section 15 also subjects the corporation, 
in the exercise of any of the rights or powers conferred under said Section 9, to 
the same examination and supervision by the auditor, ex officio insurance commis- 
sioner, as is now provided for fire insurance companies organized under laws of this 
state. These legal requirements constitute clear reasons against the contention that 
the relator comes within the supervision of the commissioner of banking, under Sec- 
tions 78a (5), 78a (6), and 78a (7), c. 54, as amended. The only powers the relator 
can exercise before the filing of the required certificate with the secretary of state, 
mentioned in clauses 9, 13, and 14 of Section 9, c. 54C, come strictly within the func- 
tions of a surety company. 

No officer can confer any other authority upon the corporation before it has 
filed with the secretary of state the certificate showing its capital stock to be at 
least $600,000, fully paid and unimpaired. Moreover, the power of the corpora- 
tion, under the first clause of said Section 9, to “buy, sell and guarantee bonds, 
stocks, loans and evidences of indebtedness,” is merely incidental to the business of 
a surety company, to be exercised after the corporation has been fully authorized 
to do business. If the charter or governing statute prescribes conditions precedent 
to the right to commence business and exercise the powers conferred, they must be 
complied with before the corporation can lawfully enter upon the exercise. of its 
powers. 14a C, J. 303. 

We are therefore clearly of the opinion that Sections 78a (5), 78a (6), and 
78a (7), of Chapter 54, as amended, have no application to a surety company organized 
under Section 9, c. 54C, with the incidental authority to buy, sell, and guarantee 
bonds, stocks, loans, and evidences of indebtedness, but apply to associations or cor- 
porations organized primarily for the purpose of carrying on such transactions as 
its principal business. We think, also, that the corporation is without powers enabling 
it to do a banking business, and is therefore not subject to supervision by the tom- 
missioner of banking, under Section 8la (15) of Chapter 54. In fact, Section 13, 
c. 54C, specifically prohibits such corporation from receiving money on deposit, a 
function essentially necessary to bring its business within the proper definition of 
“banking.” 7 C. J. 476, 477. 

The commissioner of insurance having been given supervision of all the business 
of the corporation in question, we do not think an intention on the part of the 
Legislature to place any of its affairs under the joint jurisdiction of the commissioner 
of banking and the commissioner of insurance has been shown. Being of the opinion 
therefore, that the commisioner of insurance has sole supervision of the relator cor- 
poration, we deny the writ, without passing upon respondent’s second ground of 
defense. 

Writ refused. 








Life] New York Life Ins. Co. v. Bradshaw. 577 


LIFE 


NEW YORK LIFE INS. CO. v. BRADSHAW. 
(Circuit Court of Appeals, oa November 22, 1924.) 
12 
2 Federal Reporter (2d.) 457. 

1. INSURANCE—EVIDENCE HELD TO SHOW SUICIDE BY INSURED. 
Evidence held to show that insured intentionally shot himself, and to be incon- 

sistent with hypothesis of accidental death. 

(For other cases, see Insurance Dec. Dig. § 665[6].) 

Z. INSURANCE—PRESUMPTION AGAINST SUICIDE REBUTTABLE. 
Presumption against suicide is rebuttable, and cannot prevail, except in absence 

of evidence as to cause of death, or where evidence thereof is conflicting. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

3. INSURANCE—UNDER POLICY, EVIDENCE CONSISTENT ONLY 
WITH INSURED’S SUICIDE REQUIRED INSTRUCTION THAT 
mo WAS ENTITLED TO RECOVER PREMIUMS PAID 
In action on life policy, providing that, in case of.insured’s suicide within two 

years, insurance should be limited to amount of premiums paid, evidence held to call 

for instruction that beneficiary could recover only amount of premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

In Error to the District Court of the United States for the Northern District 
of Georgia; Samuel H. Sibley, Judge. 

Action by Mrs. Caroline Bradshaw against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Reversed and remanded, 
with directions. ; 

Shepard Bryan and Grover Middlebrooks, both of Atlanta, Ga., and Barry 
Wright, of Rome, Ga. (Louis H. Cooke, of New York City, Bryan & Middlebrooks, 
of Atlanta, Ga., and Willingham, Wright & Covington, of Rome, Ga., on the 
brief), for plaintiff in error. 

G. E. Maddox and Geo. A. H. Harris, Jr., both of Rome, Ga., for defendant 
in error. 

Before WALKER, Bryan, and Kino, Circuit Judges. 

Watker, Circuit Judge. The defendant in error recovered judgment on a life 
insurance policy issued to her husband in November, 1921. The insured died in 
February, 1922. The policy was for the sum of $10,000, and contained a provision 
for double indemnity in case of death resulting directly and independently of all 
other causes from bodily injury effected solely through external, violent, and acci- 
dental cause. The policy contained the following provision:- “In the event of self- 
destruction during the first two insurance years, whether the insured be sane or 
insane, the insurance under this policy shall be a sum equal to the premiums thereon 
which have been paid to and received by the company, and no more.” 

The answer to the petition averred that the insured committed suicide, and 
tendered the amount of the one premium which had been paid in full settlement of all 
liability under the policy. At the conclusion of the evidence the court refused to 
give a requested charge to the effect that there could be no recovery except of the 
amount tendered by the defendant. The court instructed the jury that the plaintiff 
was not entitled to recover under the double indemnity provision, on the ground 
that she had not sustained the burden of proving that the death of the insured was 
accidental within the meaning of that provision. 

There was uncontroverted evidence to the following effect: The night 
prior to his death the insured occupied a room with his wife and three children; 
the oldest child being about eight years of age. The wife, the plaintiff in the suit, 
arose at about 6 o’clock in the morning; the insured remaining in bed while plaintiff 
dressed. As soon as she was dressed, plaintiff went into an adjoining room to 
build a fire; her husband and the three children remaining in the room she left, 
the oldest child then being awake and out of bed. While plaintiff was attempting 
to build a fire in the adjoining room, and very soon after she entered that room, 
she heard a shot, and immediately returned to the room in which were the insured 
and the children. She found the insured lying on the bed with a pistol wound in 
his head and a pistol lying near his body, one of the two cartridges in the pistol 
then being empty. That pistol belonged to the insured. He had had it for many 
years, and was accustomed to sleeping with it under his pillow or by the side of 
the bed. It was a double-barreled Derringer, one barrel on top of the other, about 
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four or five inches long. The shooting of it required that it be cocked and that 
pressure be ‘exerted on the trigger. The open wound was in the insured’s left 
temple, over the left ear, and the bullet went straight through his head, and could 
be felt under the skin on the right side in a position similar to that of the place 
of entry on the left side. The insured was left-handed. The skin was burned 
right where the bullet entered. The powder burns were only around the opening. 
For the skin to be burned as it was, the muzzle of the pistol when it was fired 
had to be very close. If, when the pistol was fired, the mouth of it was six inches 
or more from the wound, there would have been powder burns on the face farther 
away from the wound. There was evidence tending to prove that the insured had 
been in poor health for some time prior to his death; that he had been much 
troubled by sleeplessness ; that he was worried and anxious about going to a hospital, 
pursuant to the advice of his doctors, to submit to an operation for the removal of 
his tonsils; and that he was mentally depressed because of the condition of his 
health, and because of some business troubles. 

The plaintiff testified to the effect that the insured, shortly before plaintiff left 
his presence to go into another room, said that he slept well from 12 o’clock on, 
talked with her in an interested way about one of the children, and that his voice 
and demeanor did not indicate excitement or anything unusual. The above-mentioned 
uncontroverted evidence required the conclusion that the death of the insured was 
caused by a bullet fired from his pistol when it was in such a position with reference 
to his head that, when it was fired, the bullet would go practically straight through 
his head from a point over his left ear towards his right temple, and that when 
the — was fired the muzzle of it was very close to the place where the bullet 
entered. 

[2] The presumption against suicide or self-destruction is a rebuttable one, and 
cannot properly prevail, except in the absence of evidence as to the cause of death, 
or where there is such evidence, and it is conflicting, or some of it is consistent with 
a reasonable hypothesis of death by accident or by the act of another. Agen v. 
Metropolitan Life Ins. Co., 105 Wis. 217, 80 N. W. 1020, 76 Am. St. Rep. 905; 
Cosmopolitan Life Ins. Co. v. Koegel, 104 Va. 619, 52 S. E. 166; Parrish v. Order 
of United Commercial Travelers, 232 F. 425, 146 C. C. A. 419; Gavin v. Insurance 
Co., 149 Iowa, 152, 126 N. W. 906; Lindahl v. Supreme Court I. O. O. F., 100 Minn. 
87, 110 N. W. 358, 8 L. R. A. (N. S.) 916, 117 Am St. Rep. 666. In the instant 
case there was, as above indicated, evidence as to the cause of the death in question. 
None of that evidence had any tendency to prove that any one other than the insured 
was responsible for his death. The hypothesis of accidental death is inconsistent 
with facts established by uncontroverted evidence. It is not reasonably conceivable 
that it was by accident that there was a concurrence of the facts that the pistol 
was cocked, that when it was fired it was in the position which it may be supposed 
would have been selected by its left-handed owner if he had the purpose to bring 
about certain and instantaneous self-destruction, and that when it was in that position 
it was fired by the exertion of the required pressure on the trigger. 

[3] It is not fairly open to question that the uncontroverted evidence of circum- 
stances under which the insured came to his death convincingly supported the con- 
clusion that it resulted from his own voluntary act, and that no phase of the evidence 
adduced supported a different conclusion as to the cause of his death. To say the 
least, the state of the evidence was such as not to warrant a verdict in favor of the 
plaintiff, except for the amount tendered by the defendant. It follows that the court 
erred in refusing to give the above-mentioned requested charge. Barrett v. Virginian 
Ry. Co., 250 U. S. 473, 39 S. Ct. 540, 63 L. Ed. 1092. Because of that error, the 
judgment is reversed, and the cause is remanded, with direction that a new trial be 
granted. 

Reversed. 


MOSAIC TEMPLARS OF AMERICA v. MADISON MILLS et al. (6 Div. 387.) 
. (Court of Appeals of Alabama. Nov. 5, 1924. Rehearing Denied Dec. 16, 1924.) 
102 Southern Reporter 538. 
1. INSURANCE—BENEFICIARY OF MEMBER MUST BE DESIGNATED 
IN ACCORDANCE WITH RULES OF ASSOCIATION. 
Member of fraternal benefit society must designate beneficiaries in accordance 
with rules prescribed by association. 
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(For other cases, see Insurance, Dec. Dig. §773.) 

2. INSURANCE—DESIGNATION OF BENEFICIARIES HELD NOT IN 
ACCORDANCE WITH RULES OF SOCIETY AND INSUFFICIENT; 
“SIGNATURE”; “SUBSCRIPTION.” 

Where by-law required member to designate beneficiaries by signing in own 
writing or by mark, it is insufficient that beneficiaries’ names were written in proper 
blanks at member’s request by another whose pen member touched; “signature” or 
“subscription,” under Code 1907, §1, meaning mark, when person cannot write His 
name, witnessed by person who writes name near it. 

(For other cases, see Insurance, Dec. Dig. §773.) 

3. INSURANCE—DEFECT IN ASSIGNMENT OF CERTIFICATE OR DES- 
IGNATION OF BENEFICIARIES HELD NOT WAIVED. 

Payment of funeral expenses of deceased member and erection of monument 
held not waiver of defect in assignment of certificate or designation of beneficiaries. 

(For other cases, see Insurance, Dec. Dig. §§ 728, 777. 

4. INSURANCE—BENEFICIAL ASSOCIATION’S PROOF OF DEATH AND 
POLICY HELD NOT WAIVER OF DEFECT IN DESIGNATION OF 
BENEFICIARIES. 

Beneficial association’s retention for three months of proofs of death and policy 
held not waiver of defect in designation of beneficiaries, such retention being author- 
ized in view of admitted liability for funeral expenses and monument. 

(For other cases, see Insurance, Dec. Dig. § 777.) 

Appeal from Cireuit Court, Jefferson County; Romaine Boyd, Judge. 

Action on policy or certificate of insurance by Madison Mills, and Carrie and 
Luretha Mills, minors suing by Madison Mills as their next friend, against the 
Mosaic Templars of America. Judgment for plaintiffs, and defendant appeals. 
Reversed and remanded. 

C. H. Roquemore, of Montgomery, for appellant. 

Beddow & Oberdorfer, of Birmingham, for appellees. 

Foster, J. This is an action by appellees against appellant, a fraternal benefit 
society, on a certificate or policy of insurance on the life of Carrie Mills. The trial 
was had upon the second count in the complaint and a plea of the general issue. 
This count was substantially in the form prescribed by the Code, and was not sub- 
ject to the demurrer interposed. Code 1907, vol. 2, p. 1196, form 12. 

Carrie Mills became a member of the Society in 1919, and was in good stand- 
ing at the time of her death, July 21, 1921. A benefit certificate was issued to her 
which contained the provisions that if she should continue in good standing until 
death the relative within the fourth degree— 

“to whom this policy may be willed or assigned, shall be paid a sum not to exceed 

three hundred dollars * * * ninety days after filing complete death proof. 

* * * T also agree to read this policy through and through and abide by every 

law printed thereon. * * * The Mosaic Templars of America agree at the death 

of said insured to pay to the person or persons mentioned in the will made by the 
insured during their lifetime, etc.” 

On page 2 of the policy are the following provisions: 

“Members holding policies in this order and dying without making disposition 
of the same by will or assignment will not under any consideration be paid; and said 
will or assignment must be in their own writing, or mark thereof, attested by the 
Scribe of their Temple, Chamber or Palace, and must be sent to the National Grand 
Scribe on final proof of death.” 

And: 

“Unless will is signed by deceased and willed to some one, together with being 
witnessed by two disinterested parties, value of the policy will not be paid.” 

Then there appears in the policy in evidence the following: 











ae , do hereby will and assign the benefits of this policy to: 
Names of Beneficiaries. Age. City. 
REY: PR BID fn oc gece ei otadene O06be ocean cae eueane 35 Husband 
CPE MONIES ov 4.530%. o uae aes caakae <ul cacnan cet bine neat Rees 6 Daughter 
EMCI DIN ac arte Fi a ebb ances aa beer nike erste cea ctae nese 2 Daughter. 

“Whatever may be due on this policy. 

“Witness: ————-. “TS ee 

ame of Meniber.) )» 
“This day of , 192—.” 
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Proofs of death were made in compliance with the laws of the society, and 
together with the policy were mailed to the National Grand Scribe about a week 
after the death of insured. Law No. 7, section 2, of the by-laws of the society pro- 
vides that if any member dies without designating “in their own writing or mark 
thereof” attested by the worthy scribe of their temple to whom the benefit shall be 
payable, the benefits provided in the policy will not be paid “under any conditions 
or circumstances.” Provision is made in the by-laws for establishment of a monu- 
ment fund. Law No. 46 reads: : 

“No subordinate body or any of its officers shall have the power or authority to 
waive any of the provisions of the laws and constitution, and the same shall be bind- 
ing upon the association and each member thereof and their beneficiaries.” 

Willie Watson, the worthy scribe of the local temple, testified that she received 
the policy of the insured, Carrie Mills, and that the blank will or assignment was 
not then filled, that Carrie Mills could not write and requested witness to “fill out,” 
and “TI filled it out at her request, and as I wrote the names she touched the pen, 
at a regular meeting in the hall.” The witness testified also that she wrote the 
insured’s name at her request, as also the names of the beneficiaries and that 
insured touched the pen. 

[1, 2] In designating the beneficiaries the member must comply with the rules 
prescribed by the society. 29 Cyc. 118. The by-laws of the society required the 
member to designate the beneficiary by signing in her own writing or by mark, and, 
where this is required, writing the names in the required blank, although she touched 
the pen while the worthy scribe was, at the member’s request, writing the names of 
the beneficiaries, is not a sufficient designation without the signature of the member 
in her own writing or by mark. 29 Cyc. 118, note 54. 

The definition of “signature” or “subscription” as given by the first section of 
Code 1907 “includes mark when the person cannot write, his name being written 
near it, and witnessed by a person who writes his own name as a witness.” Under 
these statutory provisions, and as required by the laws of the defendant society, an 
“assignment,” as that word is used in the policy of life insurance sued on, is signed 
by one who is unable to write his name only when he has made his mark near his 
name subscribed for him, and this making of his mark has been witnessed by~a 
person who can and does write his own name as a witness. Without this attesting 
witness who writes his own name as a witness, and without the name or mark of 
the insured, subscribed to the “assignment,” there was no valid execution thereof. 
Code 1907, §1, p. 217; Mash v. Daniel, 105 Ala. 393, 18 So. 8; Johnson v. Davis, 95 
Ala. 293, 10 So. 911; Houston v. State, 114 Ala. 15, 21 So. 813. The failure of the 
member to sign the will or assignment in her own writing or by mark is fatal to 
the right of the plaintiffs to recover. 

[3, 4] The payment of the funeral expenses and the erection of a monument 
was not a waiver by the Grand Officers of the defect in the assignment or designa- 
tion of beneficiaries. The society was required by the contract to pay funeral ex- 
penses and erect a monument, and this part of the contract had no bearing upon the 
rights of the beneficiaries. Retaining the proofs of death and the policy for three 
months after the time for payment under the facts in this case cannot be held to be 
a waiver, as the society was authorized to retain same in view of its admitted 
liability for and payment of the funeral expenses and the erection of a monument. 

It will serve no useful purpose to discuss the other questions presented, as under 
no phase of the evidence can the plaintiffs recover. The court erred in giving the 
general charge for the plaintiffs, and in refusing the general charge for the defend- 
ant. 

The judgment is reversed and the cause remanded. 

Reversed and remanded. 

On Rehearing. 

The burden was upon the plaintiffs to show their legal title to, or beneficial 
interest in, the certificate or policy of life insurance. The policy expressly provided 
that the designation of the beneficiary (the assignment, or will, as it was denomi- 
nated) should be signed by the insured in her own handwriting, or, if she could not 
write, her signature by mark must be attested. The insured could not write. There 
was fio signature by mark. The introduction of the certificate or policy in evidence 
without proof of the designation of the plaintiffs as the beneficiaries as required by 
its terms was not sufficient to show the interest of the beneficiaries. Failing to show 
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their interest they failed to make out their case. Under the proof and the plea of 
the general issue, the defendant was entitled to the affirmative charge in its favor. 
Although courts may be reluctant to hold that those whom the insured intended 
should be the beneficiaries of a policy of life insurance upon which premiums have 
been fully paid must fail of recovery when the insured has failed to assign the 
policy or designate the beneficiaries. in the manner prescribed by the policy, we are 
powerless to do otherwise as the law now stands. And we can only entertain the 
hope that the Legislature will so change the law that justice may be done in each 
case. This should be done for the protection of the large number of illiterate and 
ignorant member of societies such as the defendant in this case, chartered as fra- 
ternal organizations, and collecting money from their ignorant and unsuspecting 
members. 
The application for rehearing must be overruled. 


MUTUAL AID UNION v. WHITE. (No. 15.) 
(Supreme Court of Arkansas. Dec. 1, 1924. Rehearing Denied Jan. 19, 1925.) 
267 Southwestern Reporter 137. 

1. INSURANCE—POLICY TO ONE WITHOUT INSURABLE INTEREST, 
WHO PAYS PREMIUMS FOR CHANCE OF COLLECTING POLICY, 
INVALID. 

Issuance of policy to one having no insurable interest in life of insured, who 
pays premiums for chance of collecting policy, is invalid as being wagering contract. 

(For other cases, see Insurance, Dec. Dig. § 119.) 

2. INSURANCE—ASSIGNMENT OF POLICY ISSUED TO ONE HAVING 
INSURABLE INTEREST TO ONE NOT HAVING SUCH INTEREST 
Seen IF IN PURSUANCE OF AGREEMENT WHEN POLICY 
Assignment of policy issued to one having insurable interest to one not having 

such interest is invalid, if made in pursuance of agreement made when policy issued. 

(For other cases, see Insurance, Dec. Dig. § 122.) 

3. INSURANCE—POLICY, VALID AT INCEPTION, NOT INVALIDATED 
BY PAYMENT OF PREMIUMS BY BENEFICIARY. 

Policy, if valid at inception, is not invalid, where beneficiary, after assured 
ceases to pay premiums, pays them himself until death of assured. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

4. INSURANCE—POLICY ISSUED TO CREDITOR ON LIFE OF DEBTOR 
VALID, THOUGH DEBT PAID BEFORE DEATH OF LATTER. 

Policy issued to creditor on life of debtor, where former paid premiums thereon, 
there being nothing in circumstances or policy indicating that it was wagering con- 
tract or contract of indemnity for his debt, held valid, though debtor paid debt before 
her death. 

(For other cases, see Insurance, Dec. Dig. § 123.) , 

Appeal from Circuit Court, Ashley County; Turner Butler, Judge. 

Action by Burl J. White against the Mutual Aid Union. From a judgment for 
plaintiff, defendant appeals. Affirmed. 

J. V. Walker, of Fayetteville, and Duty & Duty, of Rogers, for appellant. 

Compere & Compere, of Hamburg, for appellee. 

Woop, J. The Mutual Aid Union, hereafter called appellant, is a mutual insur- 
ance association organized under the laws of Arkansas, with its principal office at 
Rogers, Ark. On the Ist of March, 1915, Burl J. White, hereafter called appellee, 
made an application to appellant for a certificate of insurance on the life of Mrs. 
Martha J. Denton. Appellee signed the application and named himself as beneficiary. 
A certificate of insurance was issued on the life of Mrs. Denton, in which the 
appellee was named as beneficiary. The insured died on the 29th of September, 
1922. Under the terms of the certificate, the amount due thereon was $1,000. The 
appellant refused to pay this sum to the appellee, and he instituted this action against 
the appellant to recover same. The appellant defends the action on the ground that 
the appellee had no insurable interest in the life of Mrs. Denton. The appellee was 
not related by blood to the insured, but was her son-in-law. When the benefit cer- 
tificate was issued, Mrs. Denton was indebted to the appellee in the sum of $200. 
She was living with appellee at the time the certificate was issued, and had a son 
about 17 years old, who also lived with the appellee. She had a bunch of cattle, and 
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she and her son had to be fed. She had a farm of her own, and appellee advanced 
her money to feed herself and boy, and the cattle, and to farm her place. When 
appellant’s agent solicited the insurance, he was informed of the circumstances in 
regard to appellee’s mother-in-law, and that she was indebted to the appellee. Mrs. 
Denton repaid what she owed appellee in the fall of 1915. 

The above facts are undisputed. The appellant asked the court to instruct the 
jury to return a verdict in its favor, and also presented other prayers for instruc- 
tions, to the effect that appellee would not be entitled to recover under the policy, 
unless at the time of the death of the insured she was indebted to the appellee, and 
the appellee held the certificate as collateral security for such indebtedness; that the 
relation of son-in-law was not sufficient in itself to give appellee an insurable inter- 
est in the life of his mother-in-law, Mrs. Denton, and would not entitle him to 
recover in this action, although he had paid the assessments due on the certificates 
for a period of more than seven years, which payments had been accepted by the 
appellant; that the certificate in controversy, under the facts adduced, was a wager- 
ing or gambling contract, on which appellee could not recover anything. 

The court refused to instruct the jury as prayed for by the appellant, to which 
ruling the appellant duly excepted. At the instance of the appellee, the court gave 
instructions to the effect that, if the jury found that the agent of the appellant, 
soliciting the insurance, knew at the time of taking the application that Mrs. Denton 
was indebted to the appellee, and was so indebted at the time of the issuance of the 
policy, the appellee had an insurable interest in her life, and that the policy was 
valid and continued so, and was in force at the time of her death, although ‘the 
insured had, in the same year after the issuance of the policy, paid her indebtedness 
to the appellee; that the liability of the appellant depended on whether the appellee 
was a creditor of the insured at the time of the application for and issuance of the 
policy; that the mere fact that the appellee was her son-in-law would not entitle him 
to recover. The appellant duly excepted to the rulings of the court in the giving of 
these instructions. The jury returned a verdict in favor of the appellee in the 
sum of $1,000. Judgment was entered in his favor for that sum, from which is this 
appeal. / 

The verdict of the jury settled the issue that, at the time of the taking of the 
application for insurance and the issuance of the policy, appellant’s agent who 
solicited the insurance had knowledge of the fact that the insured was indebted to 
the appellee, and that he also knew that the insured was the mother-in-law of the 
appellee. 

[1, 2] This court is thoroughly committed to the doctrine that: 

“The issuance of a policy to one who has no insurable interest in the life of the 
insured, but who pays the premiums for the chance of collecting the policy, is in- 
valid, because it is a wagering contract and against a sound public policy; * * 
that the assignment of a policy of insurance to one having no insurable interest in 
the life of the insured, though issued to one having such insurable interest, will be 
ineffective and invalid, if such assignment was made in pursuance of an agreement 
made at the time of the issuance of the policy.” McRae v. Warmack, 98 Ark 52-57, 
135 S. W. 807, 33 L. R. A. (N. S.) 949, and cases there cited. 

[3] The appellant contends that the doctrine of the above case and cases there 
cited rules the case in hand. But not so. In the above case Warmack was the 
nephew of Boswell, and was in no way dependent on Boswell. They entered into 
a verbal agreement, by which Boswell was to insure his life, upon which Warmack 
was to pay the premiums and take an assignment of the policies, one of which was 
to be paid to Warmack and the others to the estate of Boswell, upon the latter’s 
death. In that case, the agreement between Warmack and Boswell, that the former 
should pay the premiums and take an assignment of one of the policies at the time 
of the issuance of same, rendered the contract void from its inception. Warmack, 
being the nephew of Boswell, and in no way dependent upon Boswell, had no insur- 
able interest in Boswell’s life, and the issuance of a policy on the life of Boswell 
with Warmack as the beneficiary, or the assignment of such policy under agreement 
at the time that Warmack should pay the premium and receive the proceeds of the 
policy, was but a wagering contract, and void when made, because contrary to sound 
public policy. But in the above case, we said: 

“There are a great many authorities which hold that a policy which is valid at 
its inception is assignable like any other chose in action, and one should be per- 





— 


¢—>— 





o 


Life] Mutual Aid Union v. White. 583 


—_ to dispose of a valid policy of insurance effected in good faith upon his own 
ife. 

We did not hold, in the above case, that a policy or contract of insurance, valid 
when made, would become void because of some subsequent condition or occurrence 
which the parties, at the time of the making of the contract, did not have in mind, 
and did not express a condition subsequent upon the happening of which contract 
would be invalidated. Whatever may be the rule in other jurisdictions, our court 
is unmistakably committed to the doctrine that a contract of insurance, valid in its 
inception, is not afterwards rendered invalid because the beneficiary, after the assured 
ceased to pay the premiums, continued to pay the same until the death of the assured. 
Langford v. National, etc., Ins. Co., 116 Ark. 527-536, 173 S. W. 414, Ann. Cas. 
1917A, 1081. 

In Atkins v. Cotter, 145 Ark. 326, 224 S. W. 624, we held that a partner has an 
insurable interest in the life of his copartner, and this interest does not terminate, 
upon the dissolution of the partnership. At page 335 (224 S. W. 626), we quoted 
from 2 Joyce on Insurance, § 902, as follows: 

“Although it was held at one time that in insurance on lives the insurable inter- 
est must exist at the time of the loss, it is now sufficient that there existed a valid 
interest at the time of effecting the insurance. The fact that such interest ceased 
before the death of the assured is immaterial, on the question of the right to recover, 
unless such be the necessary effect of the provisions of the instrument itself.” 

In Howard W. Gordon, Adm’r v. Ware National Bank, 132 F. 444, 65 C. C. A. 
580, 67 L. R. A. 550, it is held: 

“A creditor has an insurable interest in the life of his debtor, and a policy on the 
latter’s life issued to him, or issued to one who has an insurable interest in the life 
of the debtor and subsequently assigned to him, is valid and enforceable in his 
hands.” 

In 14 R. C. L. p. 924, § 101, it is said: 

“A creditor has an insurable interest in the life of his debtor, and the better 
view seems to be that, where, by a valid contract, a debtor insures his life, making 
his creditor beneficiary, the creditor paying all premiums under no agreement for 
repayment, the creditor may hold the whole proceeds.” 

Numerous cases are cited in notes 10 and 11 to sustain the doctrine of the text. 

In Fitzgerald v. Rawlings, 114 Md. 470, 79 Atl. 915, Ann. Cas. 1912A, p. 650, it 
is said: 

“The law is well settled in this state, that a creditor who in pursuance of a bona 
fide effort to secure payment of his debt insures the life of his debtor and takes the 
policy in his own name or for his own benefit, is entitled to the proceeds of the 
entire policy.” 

In Amick v. Butler, 111 Ind. 578, 12 N. E. 518, 60 Am. Rep. 722, a debtor owing 
$600 had his life insured for the benefit of his creditor in the sum of $2,000, the 
creditor paying all expenses, premiums, and assessments. It was agreed that, if 
the debtor paid the debt and the expenses of the insurance, the policy should be made 
over to him. He died in about two years, without having paid anything. The credi- 
tor received the full amount of the insurance, and the administrator of the debtor 
sued to recover the surplus over the amount of the debt. In holding that the credi- ° 
tor was entitled to the full amount of the policy, the court, among other things, said: 

“Tt is universally allowable that a creditor may in good faith take insurance 
upon the life of his debtor, either by procuring a policy in which he is designated as 
= beneficiary, or by assignment. We know of no authority to the contrary of 
this.” 

The rationale of the doctrine of all these cases is that, if there be nothing in 
the circumstances surrounding the making of the contract of insurance to indicate 
that it was a speculative or wagering contract, which is condemned by a sound pub- 
lic policy, then the parties to the contract have the right to make it, and, if it is 
valid when made, it does not become invalid because thereafter some contingency 
may arise which contingency would have rendered the contract void, if it had existed 
at the time the contract was made. If a contract between an insurance company 
and the insured is not void because contrary to a sound public policy when it is 
made, then it does not become so because of subsequent conditions, not expressed in 
the contract, which conditions would have rendered the contract void, if in existence 
at the time it was made. 
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[4] The undisputed facts show that at the time this policy was issued the 
amount thereof was not out of proportion to the amount of Mrs. Denton’s debt to 
the appellee, and also that there was no understanding between Mrs. Denton and the 
appellee that she was to reimburse him for the amount of the assessments or 
premiums paid by him. In short, there was nothing in the circumstances, or in the 
language of the policy itself, to indicate that it was a wagering contract, or that it 
was not entered into in good faith between the parties. Therefore it occurs to us 
that, both upon principle and authority, the appellant is bound to fulfill its contract, 
which was valid in its inception, notwithstanding the debtor upon whose life it ran 
paid her debt to the appellee several years before her death. Appellee during all these 
years that he kept the policy alive by the payment of assessments, received nothing 
from Mrs. Denton to reimburse him, and the policy was not issued to him under a 
contract of indemnity or collateral security for his debt and the amount of the 
assessments paid by him. It was a straight contract to pay him the full amount 
that had accrued under the policy at the time of Mrs. Denton’s death. We see no 
sound reason why the appellant should not be required to perform its part of the 
contract. The appellee has performed his. In addition to the authorities cited, see 
American Ins. Union v. Manes, 150 Ark. 315-318, 234 S. W. 496, 18 A. L. R. 1161; 
Peebles v. Columbian Woodmen 111 Ark,. 435, 164 S. W. 296, 25 Cyc. 702, 706, 711, 
and 712; Ferguson v. Mass. Mutual Life Ins. Co., 32 Hun (N. Y.) 306; Wurzburg v. 
New York Life Ins. Co., 140 Tenn. 59, 203 S. W. 332, L. R. A. 1918E, 566, and other 
authorities cited in brief of appellee. 

There is no error in the record, and the judgment is therefore affirmed. 


7ETNA LIFE INS. CO. v. PALMER. (No. 4238.) 
(Supreme Court of Georgia. Dec. 15, 1924.) 
125 Southeastern Reporter 829. 
(Syllabus by the Court.) 

1. INSURANCE—NONPAYMENT OF PREMIUM HELD NOT TO PRE- 
VENT RECOVERY OF MONTHLY INDEMNITIES FOR DISABILITY 
OCCURRING DURING PERIOD OF GRACE. 

Where a life insurance policy provides that, “if any subsequent premium be not 
paid when due, then this policy shall cease, subject to the values and privileges here- 
inafter described, except that a grace of thirty-one days, during which time the 
policy remains in full force, will be allowed for the payment of any premium after 
the first, provided that with the payment of such premium interest at the rate of 
six per cent. per annum. is also paid thereon for the days of grace taken; but for 
any reckoning herein named the time when a premium becomes due shall be the 
day herein stipulated therefor without grace,” and that “six months after proof is 
received atthe home office of the company, before the sum of any installment thereof 
becomes payable, that the insured has become wholly, continuously, and permanently 
disabled * * * from causes originating after the delivery of this policy, the 
company will, if all premiums previously due have been paid, waive the payment of 
all premiums falling due thereafter during such disability, and * * * will pay to the 
life beneficiary” certain monthly indemnities provided therein; and where, after the 
arrival of the first anniversary of the policy, but during and before the expiration 
of the 3l-day grace period, the insured becomes totally disabled, and continuously 
thereafter remains totally disabled, the nonpayment of the second premium on or 
before the maturity of the grace period will not cause the policy to lapse, and will 
not prevent a recovery of the monthly indemnities therein provided for. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. INSURANCE—RIGHT TO INDEMNITIES NOT LOST IF PAYMENT 
OF SECOND PREMIUM WAS NOT MADE TILL AFTER PROOF OF 
TOTAL DISABILITY COMMENCING DURING GRACE PERIOD. 

The right to the indemnities as provided for in the policy of insurance will not 
be lost if the payment of such second premium is not made until after the receipt 
by the company of the proof referred to in the second of the stipulations set out in 
question No. 1. 

(For other cases, see Insurance, Dec. Dig. § 349 [1].) 

3. INSURANCE—PAYMENT OF SECOND PREMIUM HELD NOT CONDI- 
TION OF SUIT TO RECOVER INDEMNITIES FOR TOTAL DISABIL- 
ITY COMMENCING DURING GRACE PERIOD. 
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The second premium need not be actually paid as a condition to a suit to recover 
the indemnities. A suit will lie for the indemnities less the amount of the premium. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

(Additional Syllabus by Editorial Staff.) 
4. INSURANCE—POLICY CONSTRUED IN INSURED’S FAVOR. 

Where insurance policy is capable of two interpretations equally reasonable, 
generally construction which is most favorable to insured must be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146 [3].) 

5. INSURANCE—ORDINARILY, FAILURE TO PAY PREMIUM WORKS 

FORFEITURE. 

Ordinarily, failure to pay premium on insurance policy when due forfeits in- 
surance. 

(For other cases, see Insurance, Dec. Dig. § 349 [1].) 

Beck, P. J., and Gilbert, J., dissenting. 

Certified Questions from Court of Appeals. 

Action by C. U. Palmer against the Actna Life Insurance Company. Judgment 
for plaintiff, and defendant brought error to the Court of Appeals, which certified 
questions to Supreme Court. Questions answered. 

E, E. Cox, of Camilla, for plaintiff in error. 

M. A. Warren and E. M. Davis, both of Camilla, for defendant in error. 

Hu, J. The Court of Appeals desires instructions from the Supreme Court 
upon the following question, a determination of which is necessary for a decision of 
this case: 

“Where a life insurance policy provides that ‘if any subsequent premium be not 
paid when due, then this policy shall cease, subject to the values and privileges here- 
inafter described, except that a grace of thirty-one days, during which time the 
policy remains in full force, will be allowed for the payment of any premium after 
the first, provided that with the payment of such premium interest at the rate of 
six per cent. per annum is also paid thereon for the days of grace taken; but for 
any reckoning herein named the time when a premium becomes due shall be the day 
herein stipulated therefor without grace,’ and that ‘six months after proof is re- 
ceived at the home office of the company, before the sum of any installment thereof 
becomes payable, that the insured has become wholly, continuously, and permanently 
disabled * * * from causes originating after the delivery of this policy, the 
company will, if all premiums previously due have been paid, waive the payment 
of all premiums falling due thereafter during such disability, and * * * will pay 
to the life beneficiary’ certain monthly indemnities provided therein, and where, 
after the arrival of the first anniversary of the policy, but during and before the 
expiration of the thirty-one day grace period, the insured becomes totally disabled, 
and continuously thereafter remains totally disabled, will the nonpayment of the 
second premium on or before the maturity of the grace period cause the policy to 
lapse, or prevent a recovery of the monthly indemnities therein provided for? 

“If the preceding question should be answered in the negative, then instructions 
are desired in answer to the following additional questions: 

“(2) Will the right to the indemnities as provided for in the policy be lost if 
the payment of such second premium is not made until after the receipt by the 
Company of the proof referred to in the second of the stipulations set out in question 
No. 1? 

“(3) Must such second premium be actually paid as a condition precedent to 
a suit to recover the indemnities, or will a suit lie for the indemnities less the amount 
of the premium?” 

[1, 4-6] In the view we take of this case, the first question propounded by the 
Court of Appeals should be answered in the negative. It will be observed from the 
question propounded that “after the arrival of the anniversary of the policy,” but 
during and before the expiration of the 31 days of grace allowed by the terms 
of the policy for the payment of the premium, the insured became totally disabled. 
but the second premium was not paid within the 3l-day period allowed as days of 
grace. Where the language of an insurance policy is capable of two interpretations 
equally reasonable, it is the general rule that that construction which is most favor- 
able to the insured must be adopted. Mass. Life Ass’n v. Robinson, 104 Ga. 256. 
30 S. E. 918, 42 L. R. A. 261; 16 Am. & Eng. Enc. Law, 863 (3); Landrigan v. Mo 
State Life Ins. Co., 211 Mo. App. 89, 245 S. W. 382 (3). Ordinarily, the failure 
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to pay a premium on an insurance policy when due works a forfeiture of the insur- 
ance. Thompson v. Fidelity Ins. Co., 116 Tenn. 557, 92 S. W. 1098, 6 L. R. A. 
(N. S.) 1039, 115 Am. St. Rep. 823; Pacific, etc., Ins. Co. v. Galbraith, 115 Tenn. 
471, 91 S. W. 204, 112 Am. St. Rep. 862. Forfeitures are not favored by the law, 
and should not be declared unless demanded by the terms of the contract. The 
language of the contract here is that— 

“If any subsequent premium (after the first) be not paid when due, then this 
policy shall cease, subject to the values and privileges herein described, except that 
a grace of thirty-one days, during which time the policy remains in full force, will 
be allowed for the payment of any premium after the first,” etc. 

[2, 3] Presumably the first payment had been made, and where “after the 
arrival of the first anniversary of the policy, but during and before the expiration 
of the 31-day grace period,” the insured became totally disabled, and continuously 
thereafter remained totally disabled, we are of the opinion that under the language 
of the policy it did not lapse on the anniversary of the policy but was valid and 
binding against the company for the total disability indemnity, not only for and 
during the year, but within the 31 days of grace allowed by the policy thereafter. 
The nonpayment of the second premium on or before the maturity of the grace 
period will not cause the policy to lapse or prevent a recovery of the monthly 
indemnity therein provided for. This identical question seems not to have been 
decided by our own courts, but there are a number of decisions in outside jurisdic- 
tions to the above effect. It has been held that where a premium falls due on 
October 1, which is Sunday, the 30 days grace allowed by the policy commenced to 
run at midnight of that day and expires at midnight on October 31. Aétna Life Ins. 
Co. v. Wimberly, 102 Tex. 46, 112 S. W. 1038, 23 L. R. A. (N. S.) 759, 132 Am. St. 
Rep. 852. In the case of McMaster v. N. Y. Life Ins. Co., 183 U. S. 25, 26, 22 S. Ct. 
10, 46 L. Ed. 64, it was held by the Supreme Court of the United States: 

“The rule in respect of forfeiture that if policies of insurance are so framed 
as to be fairly open to construction that view should be adopted, if possible, which 
will sustain rather than forfeit the contract is applicable. * * * Tested by that 
rule these policies were not in force earlier than December 18, 1893, and as the 
annual premiums had been paid up to December 18, 1894, forfeiture could not be 
insisted on for any part of that year or of the month of grace also secured. by the 
contracts.” 

In delivering the opinion of the court, Mr. Chief Justice Fuller said: 

“The truth is the policies were not in force until December 18th and as the 
premiums were to be paid annually, and were so paid in advance on delivery, the 
second payments were not demandable on December 12, 1894, as a condition of the 
continuance of the policies from the 12th to the 18th. And, as the policies could not 
be forfeited for nonpayment during that time, the month of grace could not be 
shortened by deducting the six days which belonged to McMaster of right. In our 
opinion the payment of the first year’s premiums made the policies nonforfeitable 
for the period of thirteen months, and inasmuch as the death of McMaster took 
place within that period, the alleged forfeiture furnished no defense to the action.” 

In Gottlieb v. Mutual Life Ins. Co., 225 Pa. 102, 73 A. 1057, 133 Am. St. Rep. 
856, it was held that— 

“Where a policy of life insurance provides that ‘after the first premium shall 
have been paid a grace of thirty days, during which the contract shall remain in 
force, will be allowed in the payment of premiums,’ and the insured pays the first 
premiums promptly, but dies twenty-three days after the second payment is due 
without paying it, the policy is in force at the time of the death and the company is 
bound to pay it.” 

In delivering the opinion of the court, Elkin, Judge, said: 

“In no case called to our attention, and indeed it seems impossible to believe 
there could be any such case, has it ever been held that when the policy in express 
terms provides that it shall remain in force during the thirty-day period, it would 
be construed to mean that it did not remain in force. Such a construction would do 
violence to the rights of contracting parties. When the contract shall begin and 
end, how long and under what conditions it shall remain in force, and when it shall 
be forfeited all depend upon the terms of the contract itself. When the terms. and 
conditions are plain and unambiguous there is nothing requiring judicial interpreta- 
tion. In the case at bar the contract provides that the policy shall remain in force 
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during the thirty-day period and there is no room for construction. ‘When the per- 
son insured died the policy by its own terms was in force, and the appellant company 
is bound thereby.” 

In 6 Supp. Cooley’s Briefs on Ins., 779, it is said: 

“A covenant of an insurance company to pay a life policy, and that of insured 
to pay subsequent premiums after the first year, is not so independent that the 
agreement to pay without actual payment would be sufficient to keep the policy in 
force (Noble v. So. States Mutual Life Ins. Co., 162 S. W. 528, 157 Ky. 46); and 
where a life insurance policy provided that, after payment of the first premium, 
thirty days of grace shall be allowed on subsequent premiums, and insured died 
after paying the first premium, without paying the second, and within thirty days 
after it became due, his failure to pay the second premium within the days of grace 
did not authorize a forfeiture of the policy. Gottlieb v. Abraham Lincoln Mutual 
Life Ins. Co., 73 A. 1057, 225 Pa. 102, 133 Am. St. Rep. 856.” 

In Cilek v. N. Y. Life Ins. Co., 97 Neb. 56, 149 N. W. 49, 1071, it was stated 
and said that— 

“The application signed by the insured was dated June 13, 1899. The applica- 
tion was approved and policy issued at the home office of defendant on June 23, 
1899. The premium was to be paid annually. The premium due in June, 1906, was 
not paid. The application contained a clause that the company would incur no liabil- 
ity until the application had been received and approved by the company at its home 
office and the premium had actually been paid to and accepted by the company or 
its authorized agent during the lifetime and good health of the applicant. The policy 
contained a stipulation that ‘a grace of one month, during which the policy remains 
in full force, will be allowed in payment of all premiums except the first.’ The 
insured died July 23, 1906. Held, that the contract of insurance did not go into 
effect prior to the issuance of the policy on June 23, 1899, that the payment of pre- 
mium for each succeeding year extended the life of the policy for an additional year 
from June 23, and that, with the month’s grace added to that date in 1906, the pol- 
icy in suit had not lapsed, but was in full force and effect at the time of insured’s 
death.” 

And see Landrigan v. Missouri State Life Ins. Co., supra, where it’ was said: 

“Where the premium is paid for the annual period, the policy runs for one 
year from said date. And, from the authorities we have reviewed, we are persuaded 
to believe the correct rule to be that the period of grace begins at the termination 
of the date for which the insurance was actually paid by the insured. That is to say, 
if the policy begins and ends under the premium paid for the yearly term from the 
date of delivery, and one year thereafter, then the period of grace allowed the 
insured begins on the anniversary of the date of delivery of the policy with the 
first payment, or at the end of the year of insurance as it runs under the premium 

paid. * * * The provision allowing a month’s grace to the insured means a 
month from the time that the premium has become consumed. In other words, it 
carries in force and keeps alive the policy one month from the date same has run 
its course under the paid premium.” 

All the Justices concur, except 

Beck, P. J., and Gilbert, J. (dissenting). We cannot concur in the conclusion 
reached by the majority of the court, as stated in the first headnote. The suit in 
this case is for an indemnity against accident. The cases cited by the majority deal 
with policies insuring the lives of the holders. A contract of life insurance ceases 
and determines on the death of the insured, and all rights under the contract vest. 
In accident policies the contract does not cease on the happening of the accident or 
injury. The stipulations in the cases cited are not identical with that in this case. 
In the cases cited the policy simply stipulated that the insured should have a stated 
period of grace within which the premium could be paid and extended the policy 
over the period of grace. In this case the insured was allowed a period of grace 
and the terms of the policy were extended over that period, provided the premium 
should be paid within the period. It was not so paid, and the policy was therefore 
not kept in life. 
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ORDER OF RAILWAY CONDUCTORS OF AMERICA v. CLARK. (No. 4431.) 
’ sates Court of Georgia. Dec. 16, 1924.) 
125 Southeastern Reporter 841.) 

1. INSURANCE—NONRESIDENT BENEFICIAL ORDER HELD NECES- 
SARY PARTY TO SUIT BY MEMBER TO RECOVER MONEY PAID 
IN OBTAINING AND CONTINUING IN FORCE CERTIFICATE IN 
BENEFIT DEPARTMENT. 

Nonresident beneficial order, which, without cause, expelled member, and can- 
celed his certificate of insurance in its mutual benefit department, held a necessary 
party to action to recover back moneys paid under such certificate; it not appearing 
whether or not such department was a separate entity. 

(For other cases, see Insurance, Dec. Dig. § 743.) 

2, INSURANCE — INSURED ILLEGALLY EXPELLED FROM MUTUAL 
BENEFIT DEPARTMENT OF BENEFICIAL ORDER ENTITLED TO 
REFUND OF DUES, ASSESSMENTS, AND OTHER MONEYS PAID. 
Member of beneficial order, which expelled him and canceled his certificate of 

insurance without cause, held entitled to refund of moneys paid to obtain and con- 

tinue the certificate; his rights not being measured by the contract which the order 
had repudiated. 

(For other cases, see Insurance, Dec. Dig. § 743.) 

3. INSURANCE — ILLEGALLY EXPELLED MEMBER OF BENEFICIAL 
ORDER MAY SUE ORDER WITHOUT FIRST EXHAUSTING REME- 
ae SEEKING REINSTATEMENT OR RELIEF WITHIN ORDER 
Where member of incorporated beneficial order has been expelled therefrom 

without just cause, he may sue order for damages sustained without first exhausting 

remedies in seeking reinstatement and other relief within organization itself, if there 
is no valid by-law to contrary. 

(For other cases, see Insurance, Dec. Dig. § 730%. 

4. INSURANCE—ACT OF BENEFICIAL ORDER IN EXPELLING MEM- 
BER HELD NOT TO PRECLUDE SUIT TO RECOVER ASSESSMENTS 
AND MONEYS PAID DURING MEMBERSHIP. 

Where incorporated beneficial order expelled member without just cause or 
authority, and discontinued his membership, thus canceling certificate in mutual 
benefit department, without his consent and over his objections, such act or order 
was not final and conclusive, and did not preclude suit by member to recover assess- 
ments and moneys paid during membership. 

(For other cases, see Insurance, Dec. Dig. § 747.) 

Certified Questions from Court of Appeals. 

Action by S. J. Clark against the Order of Railway Conductors of America. 

Judgment for plaintiff, and defendant brought error to the Court of Appeals, 
which certified questions to the Supreme Court. Questions answered. 

Wallis & Fort, of Americus, for plaintiff in error. 

J. A. Hixson, of Americus, for defendant in error. 

Gitpert, J. The Court of Appeals certified the following questions to the 
Supreme Court: 

[1] “(1) Where one who has been a member of a nonresident incorporated 


beneficial order having an office and agent in this state seeks the recovery of money’ 


paid by him in obtaining and continuing in force a certificate in the nature of a 
contract of life insurance, on account of the alleged repudiation of such contract, 
and where the order at the time of the issuance of the certificate and subsequently, 
had and has a mutual benefit department, or insurance feature, through and by 
which it insures the lives of only the members of the order, no person not such a 
member in good standing being able to obtain, carry, have, or receive benefits of the 
insurance feature of the order, and where at the time he became a member of the 
order he obtained a ‘certificate of membership’ in the mutual benefit department 
of the order, under which, on his compliance with stated conditions, a specified sum 
would be paid to his wife upon his death, and where he complied with all the legal 
rules and regulations of the order and of the mutual benefit department by the pay- 
ment to it of all membership fees and of every assessment made and levied against 
his certificate of membership, and complied with all other rules and regulations of 
the order and the mutual benefit department, and where without just cause or legal 
warrant or authority, the order expelled him from the order, discontinuing his mem- 
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bership therein, and by so doing canceled his certificate of membership in the order 
and the mutual benefit department, without his consent or approval and over his 
objections, and thus annulled and repudiated the contract, and where, because of the 
said repudiation, he seeks to recover all premiums, dues, and assessments that he 
paid in obtaining and maintaining the certificate, and where the ‘certificate of mem- 
bership’ in the nature of a contract of insurance is headed, ‘mutual benefit depart- 
ment of’ the said order, the name of the order therein appearing, and the certificate 
refers to his application for membership ‘in the Mutual Benefit Department of’ said 
order (the name of the order there appearing), and to membership fees and assess- 
ments levied against the certificate in accordance with the existing laws governing 
the said ‘mutual benefit department, which are now in force or which may be legally 
adopted hereafter,’ and the certificate binds ‘the mutual benefit department of the 
order’ (the name of the order following), under the conditions stated in the cer- 
tificate, to pay the amount of iusurance specified to the beneficiary named, and pro- 
vides that the certificate is but ‘evidence of membership in the said mutual benefit 
department,’ that the laws of ‘said mutual benefit department, subject to such changes 
as may be legally made therein, are the basis for, and form a part of the contract 
witnessed by this certificate,’ and that any failure on the part of the insured to 
comply with all the requirements of ‘said laws of said mutual benefit department 
shall work a forfeiture of membership in said mutual benefit department on the 
part of the member named herein, and this certificate, together with any right to 
benefit thereunder, shall also be forfeited and become void,’ and that ‘this certificate 
is issued and delivered, and any claim thereunder shall -be payable at the office of the 
said mutual benefit department in Cedar Rapids, Iowa, and not elsewhere,’ and where 
the certificate is signed by a named person merely as ‘secretary,’ without further 
designation, assuming that a cause of action for the recovery of said moneys would 
inure to a member under conditions and circumstances such as stated, would the 
right of action be against the order alone, or would it be against the said mutual 
benefit department alone, through the responsible and proper person or persons con- 
ducting the mutual benefit department, or would it lie jointly against the order and 
the said mutual benefit department, through the responsible and proper person or 
persons conducting the department ?” 

Under the facts stated in the question, the order itself is a necessary party. 
The question states that the order expelled Clark from the order, discontinuing 
his membership therein, and by so doing canceled his certificate of membership in 
the order and the mutual benefit department. The question nowhere indicates that 
the “mutual benefit department” is a separate entity, capable of suing and being 
sued. Consequently we cannot say that the suit should be against said benefit 
department, or that said department is a proper party to be joined in the suit as a 
defendant. 

[2] (2) “Where a person duly became a member of an incorporated beneficial 
order, and obtained and continued by virtue thereof a ‘certificate of membership’ in 
the nature of a contract of life insurance, under conditions and circumstances such 
as stated in the preceding question, and where in the contract it was ‘distinctly 
declared, covenanted, and agreed that this certificate is but evidence of membership 
in the said niutual benefit department, and that it in no sense and at no time promises 


. or agrees to anything that is not dependent at all times upon the laws of the said 


mutual benefit department’ of said order ‘as they may be legally adopted from time 
to time,’ that ‘the laws of said mutual benefit department, subject to such changes 
as may be legally made therein, are the basis for and form a part of the contract 
witnessed by this certificate,’ and that ‘any failure on the part of the insured, or 
any agent appointed by him, to comply with all the requirements of said laws of 
said mutual benefit department shall work a forfeiture of membership in said mutual 
benefit department on the part of the member named therein, and this certificate, 
together with any right to benefit thereunder, shall also be forfeited and become 
void,’ but the certificate further provided for payment of a stipulated sum to the 
beneficiary of the member in case of death upon the member’s payment of ‘the 
membership ‘fee of each and every assessment that may be levied against this cer- 
tificate in accordance with the then existing laws governing the said mutual benefit 
department in such manner and at such time as is prescribed in the laws governing 
the said mutual benefit department, which are now in force or which may be 
legally adopted hereafter,’ and where the language of the certificate did not other- 
wise indicate the amounts of assessments, dues, or other payments, to be made in 
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continuing said certificate of force, and where, under the laws and rules of the 
said mutual benefit deparnent and said order in force at the time of said member’s 
expulsion, no person no, a member of the order in gvod standing could obtain, 
carry, have, or receive benefits of said insurance feature of said order, and where 
the said member duly paid all assessments, dues, and other moneys required by the 
certificate and by the laws and rules of the said department and said order; and 
where, while the certificate was of force, the order expelled him therefrom by the 
vote and action of the order, without just cause or legal warrant or authority, 
and discontinued -his membership therein, and by so doing canceled the certificate 
of membership in the nature of a contract of insurance, without his consent and 
over his objection, and thus repudiated the said contract, would he be entitled as a 
matter of law to a refund of the dues, assessments, and other moneys paid by him 
as such member for the purpose of obtaining and continuing the certificate, no other 
reason appearing to the contrary?” 

We answer “Yes.” Alabama Gold Life Insurance Co. v. Garmany, 74 Ga. 51 
(2). Where the order was repudiated the contract of insurance, the rights of the 
member are not to be measured by the terms of the contract. Supreme Council v. 
Jordan, 117 Ga. 808, 813, 45 S. E. 33; Timmerman v. Stanley, 123 Ga. 850, 51 
>. 700, 2 Le: A, ON, SiS: 

[3] “(3) Where a member of an incorporated beneficial order has been ex- 
pelled therefrom, and his membership has been discontinued, and he seeks to 
recover from the order dues, assessments, and other moneys paid by him for obtain- 
ing and continuing of force his certificate of membership in the nature of a contract 
of life insurance, under conditions and circumstances such as set forth in questions 
1 and 2 preceding, must he, as a condition precedent to his right to a refund of 
such dues, assessments, and other moneys, if he be otherwise entitled thereto, first 
exhaust his remedies in seeking reinstatement and other relief within the organization 
of the order itself? Would it be necessary for a petition seeking such a recovery 
of moneys to show that the member has first exhausted sugh remedies, in the absence 
of any allegation of a reason for his failure to do so?” 

Where a member of an incorporated beneficial order was “without just cause or 
legal warrant or authority” expelled, as stated in the question, such member may 
sue the order for damages sustained without first exhausting his remedies in seeking 
reinstatement and other relief within the organization of the order itself, if there 
is no valid by-law of the order to the contrary. 2 Bacon on Life and Accident 
Insurance, 1527; Niblack on Accident Insurance, 107, § 53. What would be the 
effect, under the facts stated, of a valid by-law of the order to the contrary is not 
decided ; such not being required under the question. 

[4] “(4) Where an incorporated beneficial order has expelled a member there- 
from by its vote and action, but without just cause or legal warrant or authority, 
and has discontinued his membership therein, thus canceling and repudiating his 
certificate of membership in the nature of a contract of life insurance, without his 
consent and over his objections, under conditions and circumstances such as are 
stated in questions 1 and 2 preceding, is such action by the order final and con- 
clusive, so as to preclude a review by a court of law of the conduct and acts of 
the order, upon an action by the member seeking merely the recovery of dues, 
assessments, and other moneys paid by him during his membership for the purpose 
of obtaining and continuing of force his certificate in the nature of a contract of 
life insurance?” 

Under the facts stated, the action of the order was not final and conclusive, and 
does not preclude an action at law in the courts by the member seeking merely the 
recovery of its assessments and other moneys paid by him during his membership. 

All the Justices concur. 


STIER v. IOWA STATE TRAVELING MEN’S ASSOCIATION. (No. 36175.) 
(Supreme Court of Iowa. Dec. 27, 1924.) 
201 Northwestern Reporter 328. 
COURT DOES NOT ACQUIRE JURISDICTION OF NON- 





1. JUDGMENT 


APPEARING DEFENDANT NOT SERVED WITH NOTICE OR 

, PROCESS. 

"A valid personal judgment cannot be rendered against a nonappearing defendant 
who is not served with notice or process. 

(For other cases, see Judgment, Dec. Dig. § 17[3].) 
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2. JUDGMENT—VALID JUDGMENT CANNOT BE RENDERED WITHOUT 
JURISDICTION. 

Valid judgment cannot be rendered oo jurisdiction. 

(For other cases. see Judgment, Dec. Dig. § 16.) 

3. JUDGMENT—VOID JUDGMENT 1 ‘TUDGMENT AT ALL. 

Void judgment is no judgment at all. 

(For other cases, see Judgment, Dec. Dig. § 27.) 

4. COURTS—DECISIONS OF UNITED STATES SUPREME COURT BIND 
STATE. COURT ON INTERPRETATION OF FEDERAL CON- 
STITUTION. 

Decisions of United States Supreme Court control and bind state court on ques- 
tions involving interpretation of federal Constitution. 

(For other cases, see Courts, Dec. Dig. § 97[5].) 

5. CONSTITUTIONAL LAW—IN ACTION OF FOREIGN JUDGMENT, 
PAROL EVIDENCE HELD PROPERLY RECEIVED TO SHOW SERY- 
ICE OF SUMMONS IN FOREIGN ACTION DID NOT CONFER JURIS- 
DICTION OVER DEFENDANT, DESPITE SHERIFF’S RETURN. 

In action on default, judgment obtained in Missouri against insurance association 
not having an office or place of business in Missouri, parol evidence tending to 
show that service of summons in former action on defendant’s doctor. was not 
service on defendant, so as to confer jurisdiction, within Rev. St. Mo. 1919, §§ 1186, 
1192, 6312, despite sheriff’s return, held properly received under full faith and credit 
clause of federal Constitution, construed in connection with due process clause of 
Fourteenth Amendment. 

(For other cases, see Constitutional Law, Dec. Dig. § 309[1].) 

Appeal from District Court, Polk County; O. S. Franklin, Judge. ° 

Action on a foreign judgment. Trial to the court without a jury. ‘Fhe trial 
court found that no legal service of the pendency of the action in Missouri was 
served on the defendant, and that the judgment there rendered, and upon which this 
action is based, was void and of no force’ and effect. Judgment was entered in 
favor of defendant, and plaintiff appeals. Affirmed. ; 

Redmond S. Brennan, of Kansas City, Mo., Stipp, Perry, Bannister & Starz- 
inger, of Des Moines, and Frank Bonar Hegarty, of Kansas City, Mo., for appellant. 

Sullivan & Sullivan and Donald Evans, all of Des Moines, for appellee. 

Preston, J. Plaintiff’s claim is founded upon an alleged judgment which 
plaintiff obtained against the defendant in an action at law in the circuit court of 
Jackson county, Mo., sitting at Kansas City. The insurance contract was on the 
life of Frederick C. Stier, late husband of the plaintiff. The action in Missouri was 
begun on April 20, 1921. Plaintiff claimed the amount due under said contract of 
insurance. Judgment by default was rendered in her favor, and against the de- 
fendant, for $6,075. This action was brought in Polk county, June 17, 1922. 
Appropriate exhibits were made part of the petition. The exhibits consisted of 
the judgment entry of the Missouri court, the summons and sheriff’s return, all duly 
authenticated. The action was brought under the full faith and credit clause of 
the federal Constitution, requiring every state to give full force and effect to. a judg- 
ment of a sister state. It is conceded that the Missouri court is a court of- record 
and general jurisdiction. Defendant concedes that such court had jurisdiction.iof 
the subject-matter if it obtained jurisdiction of the person of defendant by the 
service of summons. At the trial defendant did not dispute or deny that the records 
offered by plaintiff were as claimed. 

By answer defendant denied that the court rendering the judgment acquired any 
jurisdiction over it, by reason of the service of the summons upon Dr. Bohan, 


‘because Dr. Bohan was not in fact its agent; that defendant was not transacting 


business in the state of Missouri and had _no business office therein. Defendant also 
claims that the judgment rendered in Missouri was wanting in due process of 
law, contrary to the provisions of the Fourteenth amendment to the federal Con- 
stitution, and that the plaintiff is not entitled to recover upon it in. the courts of this 
state. Pilaintiff’s claim is that the judgment is conclusive and was based upon an 
unimpeachable return of the sheriff, which is not subject to attack. 

The trial court, over plaintiff’s objection, permitted: defendant to introduce parol 
evidence in regard to the service and the sheriff’s return of service in the Missouri 
action, tending to prove that service on Dr. Bohan was not service on the defendant. 
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Deceased had, for about 10 years, prior to his death, held a certificate of mem- 
bership in defendant association. He was a resident of Oklahoma. His application 
was sent to the defendant from Oklahoma, January 23, 1911, by one Watts, who 
was, we assume, a member of the association. It appears that for a time the mailing 
address of deceased was Corsicana, Tex., in 1913, but afterwards changed to 
Muskogee, Okla. Deceased maintained his membership in good standing up to his 
death. Plaintiff, as beneficiary, claimed that she was entitled to the benefits and 
proceeds of the certificate. Stier died September 25, 1920. Seasonable .and appro- 
priate claim was made against defendant on behalf of plaintiff, and the claim was 
rejected. Thereupon she brought this suit as before stated. 

Defendant is an association organized under Iowa law, and maintains no office 
anywhere except in Des Moines, its principal place of business. It owns no property 
in Missouri. It is not licensed to transact business in Missouri, and has 
never made application therefor and never consented that service might 
be made upon it in Missouri. It has never sought permission to do 
business in any other state. Applications for membership are received usually by 
mail and must, under the by-laws, be presented to the board of directors. The 
by-laws also provide that the deposit of a certificate of membership in the mail 
shall complete the contract, and that all rights under these by-laws shall be con- 
strued according to the laws of Iowa. When the application of plaintiff’s husband 
was received it was acted upon by the board in the home office at Des Moines, 
and after that all communications with assured were sent to Oklahoma. Dr. Bohan 
testified that he had for the past 8 or 10 years, been an examining physician for the 
defendant and was paid $3 per examination, and that his fees totalled about $20 or 
$25 per month each year for 5 or 6 years last past, and that when served in the 
Stier Case he wrote the home office to that effect, and thought he sent the summons 
to the company at Des Moines. He-had no other connection with the case of Mr. 
Stier, that is, he had never seen him or examined him. He makes no examination 
at the time of applying for membership. The only relation between Dr. Bohan and 
defendant is that he is occasionally asked to examine a claimant who may live in 
Kansas City. A form of letter sent by defendant to him in other cases, and which 
is claimed to be a typical letter, is like this: 

“Kindly call upon and examine in our interest James S. Johnson, Rm. 8, Ameri- 
can Railway Express-Depot Building, your city, or his home address, 1210 East 
Forty-eighth street. Attending physician, Dr. James. Injured left eye, etc.” 

The doctor testifies that upon receipt of such a letter he would examine the 
claimant and report to the defendant with statement of his bill for services in 
respect to such examination. He does not solicit insurance or make any contract 
of insurance nor collect or receive premiums nor adjust or settle law suits or 
claims. His employment is for a special occasion in examining a certain person 
and his employment ceases with each certain case. He is a practicing physician at 
Kansas City and maintains an office of his own and has a residence there. Notice of 
dues and assessments are sent by mail directly to the members on a form set out 
in the record. They are all payable at the home office in Des Moines. Defendant 
does not pay any premium in consideration for the return of applications. Its policy 
has been to obtain membership through the co-operation and solicitation of members. 
The association has members in Missouri, and it has accepted applications at Des 
Moines from persons in that state, and certificates of membership have been mailed 
on such applications to members who might be accepted and notices of quarterly 
assessments were sent by mail to such members. Payments on account of claims 
are passed upon by the board of directors, and check are mailed directly to the 
heneficiaries or members. No claims are allowed against the associatiom except by 
the directors. The business with the membership in Missouri is transacted the same 
as with members in Iowa, through the home office. 

The parties introduced in evidence certain statutes and decisions of the state of 
Missouri and federal cases. The sheriff's return on the summons is as follows: 

“Executed this writ in Jackson county, Missouri, on the 20th day of April, 1921, 
by leaving a copy of this writ together with a copy of the petition hereto attached 
at a business office of the within named defendant corporation, the Iowa State 
Traveling Men’s Association, with P. T. Bohan, an examining physician of the 
said defendant corporation, and person in charge of said business office during the 
absence of the president or other chief officer of the said defendant corporation from 
Jackson county, Missouri,” 


——————}> 
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The judgment of the Missouri court recites that defendant was duly summoned 
and served by personal service. The Revised Statutes of Missouri, so far as they 
seem to be applicable to the situation in hand, provide: 

Section 1186: “A summons shall be executed, except as otherwise provided by 
law, either; * * * or fourth, where the defendant is a corporation or joint stock 
company, organized under fhe laws of any other state or country, and having an 
office and doing business in this state, by delivering a copy of the writ and petition 
to any officer or agent of such corporation or company in charge of any office or 
place of business, or if it have no office or place of* business, then to any officer, 
agent or employee in any county where such service-may be obtained and when had 
in conformity with this subdivision, shall be deemed personal service against such 
corporation and authorize the rendition of a general judgment against it; * * * 
Seventh, where any action shall be commenced against any voluntary or unincor- 
porated association or organization it may be sued in the name it has selected * * * 
and summons may be served on it by delivering a copy of the writ and petition 
to the president or other officer, agent or employee, in charge of any office or place 
of business, or if it have no office or place of business, then to any officer, agent 
or employee in any county where said service may be obtained, and when had in 
conformity herewith shall be deemed personal service,” etc. 

Section 1192: “When any such summons shall be issued against any incorporated 
company, service on the president or other chief officer of such company, or, in 
his absence, by leaving a copy thereof at any business office of said company with 
the person having charge thereof, shalt be deemed a sufficient service; and if the 
corporation have no business office in the county where suit is brought, or if no 
person be found in charge thereof, and the president or chief officer cannot be 
found in such county, a summons shall be issued, directed to the sheriff of any 
county in this state, or any other state, where the president or chief officer of such 
company may reside or be found, or where any office or place of business may be 
kept of such company, and the service thereof shall be the same as above.” 

Section 6312: “Additional Service—Service of summons in any action against 
an insurance company, not incorporated under and by virtue of the laws of this 
state, and not authorized to do business in this state by the superintendent of insur- 
ance, .shall, in addition to the mode prescribed in section 6310, be valid and legal and 
of the same force and effect as personal service on a private individual, if made 
by delivering a copy of the summons and complaint to any person within this state 
who shall solicit insurance on behalf of any such insurance corporation, or make 
any contract of insurance, or collect or receive any premiums for insurance, or 
who adjusts or settles a loss or pays the same for such insurance corporation, or 
in any manner aids or assists in doing either.” 

Without restating the facts, it is clear that defendant did not have an office or 
place of business in Missouri, and that Dr. Bohan does not come within any of the 
provisions of the Missouri statute. He was not an agent contemplated as one upon 
whom service of summons might be had. We do not understand appellant to claim 
that he was. The claim is that under ‘the statutes and decisions of the courts of 
Missouri the return of the sheriff is, nevertheless, conclusive. The courts of 
Missouri do so hold. We shall not separately review all of them. It was held in 
State ex rel. Cement Co. v. Sale, 232 Mo. 166, 132 S. W. 1119, that the return of 
the sheriff is binding on all courts until amended by him; and the sufficiency of the 
service must be determined by the facts narrated in that return and by them alone. 
This case was followed in Bedell v. Richardson Lubricating Co., 201 Mo. App. 251, 
211 S. W. 104, where a default judgment against a corporation was upheld. In 
Strobel v. Clark, 128 Mo. App. 48, 106 S. W. 585, it was held that a sheriff’s 
return of service of notice of a motion in the probate court by the public adminis- 
trator to compel another, as executor, to make final settlement of his accounts, that 
personal service was had is conclusive, unless the public administrator either pro- 
cured the sheriff to make a false return, or, knowing that a false return had been 
made, took advantage thereof to obtain judgment by default. In Fraternal Bankers 
v. Wire, 150 Mo. App. 89, 129 S. W. 765, it is held that where the service of 
summons is valid, the sheriff’s return that he delivered a copy of the petition and 
writ is conclusive between the parties in the absence of collusion and fraud between 
plaintiff and the officer who executed the writ. In Barnett v. Barnett (Mo. App.) 
245 S. W. 579, the sheriff’s return of service is conclusive on the parties to a suit, 
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and a judgment by default in pursuance of the return cannot be attacked, even in 
equity, except where the judgment plaintiff aided or abetted in making the false 
return. In Elliott v. Railway, 208 Mo. App. 348, 234 S. W. 520, sheriff’s return 
showing service of summons on the defendant is conclusive upon the parties to the 
suit and their privies, and can only be controverted in a direct attack upon it in an 
action against the sheriff for false return. In Reiger v. Mullins, 210 Mo. 563, 109 
S. W. 26, 124 Am. St. Rep. 755, a suit to set aside a default judgment on the 
ground that defendant was not served with process, and that the sheriff’s return of 
service was false, will not lie; defendant having an adequate remedy at law. In 
— v. Judd, 184 Mo. 508, 518, 83 S. W. 481, 484, the Supreme Court of Missouri 
said: 

“Ever since the decision of this court in Hallowell v. Page, 24 Mo. 590, the law 
has been uniformly declared in this state to be that ‘the return of a sheriff on 
process regular on its face, and showing the fact and mode of service, is conclusive 
upon the parties to the suit. Its truth can be controverted only in a direct action 
against the sheriff for false return.’ [Citing numerous Missouri Cases.] The courts 
of some of the states have held that a sheriff’s return is merely prima facie evi- 
dence of the facts therein stated, but the law is firmly settled in this state that a 
defendant cannot controvert the truth of sheriff’s return. If the return of a sheriff 
to a process is regular on its face, it is conclusive upon the parties to the suit, and 
the remedy for the party injured is an action against the sheriff for false return.” 

In that case it was held that parol evidence was inadmissible, in aid or support 
of the return, to show service in fact, though not in the manner set out in the 
return, and was admissible against the return only in a -suit against the sheriff 
for a false return. In Barnett v. Barnett, 207 Mo. App. 683, 230 S. W. 337, the 
court said that when the return of the sheriff shows proper and valid service, the 
defendant cannot go behind the return and is left, for redress, if he be entitled to 
any, to an action against the sheriff for the wrong return. In Newcomb v. New 
York Central, 182 Mo. 687, 704, 81, S. W. 1069, 1072, the court said: 

“The plea to the jurisdiction rests on two propositions: First, that the state- 
ments in the sheriff’s return are not true, as the affidavits filed show; second, on 
the face of the return the defendant is not legally summoned. The return of the 
sheriff, for the purposes of the suit, is conclusive on the parties to it. * * * 
If the statements in the return are not true, and the defendant suffers by reason 
thereof, the officer will answer in a suit against him for a false return. The court 
* * * properly ignored the affidavits filed denying the facts stated in the return.” 

Appellant cited Storage Co. v. Gottstein, 123 Iowa, 267, 98 N. W. 770, 101 
Am, St. Rep. 319, to the same effect but we think the decision does not sustain 
appellant’s contention. That case was decided on demurrer to the petition, and the 
holding was that the judgment of a court of another state having jurisdiction of 
the parties, cannot be collaterally attacked on the ground that the complaint was 
not sufficient to warrant a personal judgment. The petition alleged that a personal 
judgment was entered by a foreign court in conformity of the law of that state, 
and ‘it was held that the demurrer admitted that the judgment was warranted by 
the pleadings. Other Missouri cases cited by appellant as to the conclusiveness 
of the return of the sheriff, also on the full faith and credit proposition, are 
Warren v. Lusk, 16 Mo. 102. The case holds that where it appears from the face 
of the record that the defendant appeared by his attorney, evidence to show that 
the attorney had no authority to appear, not admissible. In the Warren Case there 
was no service of notice on the defendant. At page 111 the court said: 

“We are free to admit that there are decisions of courts, the eminence of 
whose judges entitled them to the greatest respect, which maintain that while the 
judgment of a sister state is conclusive on the merits of the subject of controversy, 
yet the facts which give jurisdiction of the person of the defendant may be put 
in issue, and, if it is found they do not exist, the proceeding will be invalidated. 
The different views entertained of this matter are perplexing. Some of the courts 
hold that, if the appearance is entered in person, the fact cannot be contradicted, 
but that the authority of the attorney may be disproved when the appearance is 
by attorney. Others reject this distinction and admit proof of facts showing the 
want of jurisdiction over the person of the defendant, let the recitals be as they 
may; while there is not wanting a considerable weight of authority in support of 
the opinion that when it appears from the face of the record that the defendant 
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had notice of the proceedings, that fact could not be controverted, as a record 
imports absolute verity. To this opinion we incline as being consonant to the 
established rules of law.” 

In Marx v. Fore, 51 Mo. 69, 11 Am. Rep. 432, it is held by a majority of the 
court, that, in an action on a judgment of a sister state without service of notice, 
defendant may set up in his answer as a defense the fact that in the original suit no 
service was had upon him, and that the appearance entered on his behalf was fraudu- 
lent, notwithstanding that such defense contradicts the recitals contained in the rec- 
ord. Such matter is proper under the statute law of this state, authorizing equitable 
defenses. But defendant must couple with such statement allegations showing that 
he has a good defense on the merits; that judgments of courts of record, whether 
domestic or foreign, may be impeached and declared void for fraud in actions brought 
so enforce them in this state; at law, where there is no apparent irregularity, judg- 
ments import absolute verity, but in equity they may be set aside when obtained by 
undue and fraudulent contrivances, in the absence of, and without notice to, the 
opposite parties. There was a dissenting opinion to the effect that where the record 
avers the service of notice, defendant will not be permitted by his answer to deny it, 
nor to set up the defense that the judgment was obtained by traud. 

[1-3] Other cases are cited but we think it is unnecessary to review them in 
detail. We are not disposed to follow cases holding that there may be a valid per- 
sonal judgment where there has been no service of notice or process. In such a 
case there would be no jurisdiction of the person. A valid judgment cannot be ren- 
dered without jurisdiction. A void judgment is no judgment at all. It may be well 
to refer to some of our own cases, although they are not cited. They are not in 
harmony with the holdings of the Missouri court. In Hoitt v. Skinner, 99 Iowa, 
360, 363, 68 N. W. 788, we held that the sheriff’s return is not conclusive, but upon 
grounds of public policy it must be regarded as strong evidence of the facts to 
which the law requires the officer to certify. In Des Moines Coal & Coke Co. v. 
Marks Inv. Co., 195 N. W. 597, 598, we said: 

“It is well settled in this state, and doubtless in all other jurisdictions, that a 
very strong presumption obtains in favor of the return of an officer, and that it 
cannot be impeached except by a very clear and satisfactory proof.” Citing a number 
of cases. 

That was an action in equity to set aside a judgment for want of notice. Parol 
evidence was received. In Mintle v. Sylvester, 197 N. W. 305, 307, we held that it 
was the fact of service upon which the jurisdiction of the court depends. In Spencer 
v. Berns, 114 Iowa, 126, 128, 86 N. W. 209, an action to set aside a default for want 
of notice, we said: 

“There was no service and hence the court had no jurisdiction to enter default 
or render judgment against her’—citing Harmon v. Lee, 6 Iowa, 171; Lyon v. 
Thompson, 12 Iowa, 183; Le Grand v. Fairall, 86 Lowa, 211, 53 N. W. 115. 

In the Spencer case the court also said, in answer to the claim that it was a 
collateral attack, that if it were so it would not, for that reason, be bad, for a void 
judgment may be thus assailed, citing Allen v. Rogers, 27 Iowa, 106, and other cases. 
In Bank of Horton v. Knox, 133 lowa, 443, 445, 109 N. W. 201, an action on a judg- 
ment rendered in Nebraska, and the question was whether there had been personal 
notice or appearance, we said: 


“That the jurisdiction of a court to enter judgment may always be inquired into 
is doctrine too well established to admit of question.” Citing Cuykendall v. Doe, 
129 Iowa, 453, 105 N. W. 698, 3 L. R. A. (N. S.) 449, 113 Am. St. Rep. 472; 
Thompson v. Whitman, 18 Wall. 457, 21 L. Ed. 897; Knowles v. Logansport, 19 
Wall. 58, 22 L. Ed. 70. 


We said further that: 


“To authorize a judgment in personam the court must not only have jurisdiction 
of the subject-matter of the action, but of the person of the defendant; and this is 
the rule in Nebraska, as it is in this state and elsewhere. * * * 


“As well understood, jurisdiction of the person can only be obtained by service 
of notice within the state or by a voluntary appearance. Judged by this rule it is 
clear that we have no case of a judgment upon personal service, and if the judgment 
as entered by the Nebraska court can be sustained on any theory it must be because 
the filing of the request for stay or order for execution amounted to a personal 
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appearance in the action, sufficient to authorize the subsequent entry of such judg- 
ment.’ 

In that case a recovery was not permitted. In Longueville v. May, 115 Iowa, 
709, 87 N. W. 432, it was said that want of indebtedness is not one of the defenses 
to a foreign judgment; that the only defenses are fraud, want of jurisdiction, and 
satisfaction, and that in a judgment rendered where there is no service it would be 
a nullity. In the opinion the question is discussed as to defective service and no 
service at all. In the instant case there was no service because it was not had upon 
a person upon whom service could be legally made. In Cooley v. Barker, 122 Iowa, 
440, 98 N. W. 289, 101 Am. St. Rep. 276, it is held that where a suit is brought before 
a justice of one county against a resident of another on a contract purporting to con- 
fer jurisdiction, but which provision is in fact a forgery, a judgment rendered on 
default is void for want of jurisdiction, subject to attack whenever the question 
may arise, and it may be shown by parol that the provision of the contract appar- 
ently conferring jurisdiction is untrue. In Clabaugh v. Wayne, 228 Mich. 207, 199 
N. W. 710, it is held that either party to motion to set aside sheriff’s return is entitled 
to have testimony taken on the issue of service. 

It is true that the foregoing cases for the most part are upon the proposition 
as to the conclusiveness of the judgment and jurisdiction, rather than the question 
of the faith and credit to be given a judgment, although one of the Iowa cases, as 
we shall see in a moment, deals with the latter proposition. Among the cases cited 
by appellant on the last point are Sistare v. Sistare, 218 U. S. 1, 30 S. Ct. 682, 54 
L. Ed. 905, 28 L. R. A. (N. S.) 1068, 20 Ann. Cas. 1061; McElmoyle v. Cohen, 13 
Pet. 312, 10 L. Ed. 177, 183; Hampton v. McConnel, 3 Wheat, 234, 4 L. Ed. 379; 
Bryar v. Campbell, 177 U. S. 654, 20 S. Ct. 794, 44 L. Ed. 928; Mills v. Duryee, 
7 Cranch, 481, 3 L. Ed. 411. In the Sistare Case suit was brought in Connecticut on 
a judgment for alimony rendered in a court of New York. It was held that a 
recovery could be had for overdue and unsatisfied installments of alimony, under 
the full faith and credit clause, and for future installments, with certain provisos. 
There was no question in the case as to jurisdiction for want of notice, as in the 
instant case. In the McElmoyle Case, supra, at page 323, it appears that there were 
two points: First, whether the statute of limitations of Georgia can be pleaded to 
an action in that state, founded upon a judgment rendered in the State of South 
Carolina; and whether, in the administration of assets in Georgia, a judgment ren- 
dered in South Carolina upon a promissory note against the intestate, when in life, 
should be paid in preference to simple contract debts. The question as to the faith 
and credit to be given a judgment is discussed in connection with the two points 
stated, but running through the opinion is the thought that, under the federal Con- 
stitution, the judgment in another state is conclusive upon the merits, and that such 
judgments are evidence in a sister state that the subject-matter of the suit has 
become a debt of record which cannot be avoided, etc. There was no question in 
the case as to want of notice or jurisdiction. In the Longueville Case, supra, it is 
said that, where the trial court has jurisdiction, such a judgment in an action thereon 
in a sister state is conclusive as to the merits of the controversy. In other words, 
the defense may not be made that the defendant did not owe the debt, or in the 
amount claimed, or that it had been paid before judgment, and like defenses. To 
have that effect there must be jurisdiction to so determine. 

We have seen from some of the cases that the defenses of want of jurisdiction, 
fraud, etc., may be made. In the Hampton Case, supra, suit was brought in South 
Carolina upon a judgment of the State of New York. Defendant below pleaded nil 
debet. Plaintiff demurred. The demurrer was sustained, and judgment for plaintiff. 
The effect of the holding was that such a defense could not be made. There was no 
question as to jurisdiction for want of notice. In the Bryar Case, supra, the issue 
was as to the effect in a federal court in bankruptcy, of a judgment in the state 
court where there were questions in the case of delay in taking appeal, and whether 
the objection was made too late; former adjudication, and jurisdiction of state court 
after decree in federal court, and so on. No question as to jurisdiction of the person 
because of want of notice. In Mills v. Duryee, supra, it is held that nil debet is not 
a good plea in an action founded on a judgment of another state. The case has been 
followed, as stated in the D’Arcy Case, 11 How. 165, 13 L. Ed. 648>-in cases where 
process has been served. 

Conceding, as we must, and do, that in the instant case if process had been 
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served upon some one authorized, and that court had jurisdiction of the person of 
this defendant, the judgment there rendered on the merits would be conclusive upon 
the courts in this state. 

[4, 5] 2. Cases are cited by appellee wherein the question here presented has 
been determined by the Supreme Court of the United States. The question being as 
to the interpretation of the federal Constitution, the decisions of that court are con- 
trolling and binding upon us. Appellee’s proposition is that the full faith and credit 
clause is to be interpreted in connection with other provisions of the Constitution; 
that no judgment is entitled to full faith and credit which is wanting in due process 
of law; that the question of the jurisdiction of the court rendering a judgment is 
always open to inquiry in a suit thereon in the courts of a sister state, regardless of 
any rule of law. in the state in which it was rendered. They cite Old Wayne, etc., 
Assoc. v. McDonough, 204 U. S. 8, 27 S. Ct. 236, 51 L. Ed. 345; Thompson v. Whit- 
man, 18 Wall. 457,21 L. Ed. 897; D’Arcy v. Ketchum, 11 How. 165, 13 L. Ed. 648; 
Higham v. Assoc. (C. C.) 183 F. 845. These cases are uniform and some of them 
say that the doctrine is settled in the Supreme Court of the United States. In the 
Old Wayne Case, supra, plaintiff had secured a judgment in a court of Pennsylvania. 
Suit thereon was brought in Indiana, and the issue of the jurisdiction of the Penn- 
sylvania court being presented by the pleadings, the Supreme. Court said: 


“The plaintiff in error insists that the Pennsylvania court had no jurisdiction 
to proceed against it; consequently the judgment it rendered was void for the want 
of the due process of law required by the Fourteenth Amendment. If the defendant 
had no such actual legal notice of the Pennsylvania suit as would bring it into court, 
or if it did not voluntarily appear therein by an authorized representative, then the 
Pennsylvania court was without jurisdiction, and the conclusion just stated would 
follow, even if the judgment would be deemed conclusive in the courts of that com- 
monwealth. The constitutional requirement that full faith and credit shall be given 
in each state to the public acts, records, and judicial proceedings of every other state 
is necessarily to be interpreted in connection with other provisions of the Constitu- 
tion, and therefore no state can obtain in the tribunals of other jurisdictions full 
faith and credit for its judicial proceedings if they were wanting in the due process 
of law enjoined by the fundamental law. * * * No state can, by any tribunal or 
representative, render nugatory a provision of the supreme law. And if the con- 
clusiveness of a judgment or decree in a court of one state is questioned in a court 
of another government, federal or state, it is open, under proper averments, to 
neg whether the court rendering the decree or judgment had jurisdiction to ren- 

er. 

The court says further: 


“Such is the settled doctrine of this court. In the leading case of Thompson v. 
Whitman, 18 Wall. 457, 468, the whole question was fully examined in the light of 
the authorities. Mr. Justice Bradley, speaking for the court and delivering its unani- 
mous judgment, stated the conclusion to be clear that the jurisdiction of a court 
rendering judgment in one state may be questioned in a collateral proceeding in 
another state, notwithstanding the averments in the record of the judgment itself. 
The court, among other things, said that if it once be conceded that ‘the validity of 
a judgment may be attacked collaterally by evidence showing that the court had no 
jurisdicition, it is not perceived how any allegation contained in the record itself, 
however strongly made, can affect the right so to question it. The very object of the 
evidence is to invalidate the paper as a record. If that can be successfully done no 
statements contained therein have any force. If any such statements could be used 
to prevent inquiry, a slight form of words might always be adopted so as effectually 
to nullify the right of such inquiry. Recitals of this kind must be regarded like 
asseverations of good faith in a deed, which avail nothing if the instrument is shown 
to be fraudulent.’ This decision was in harmony with previous decisions.” 

And further: 


“But this [the full faith and credit clause] does not prevent an inquiry into the 
jurisdiction of the court, in which the original judgment was given, to pronounce it, 
or the right of the state itself to exercise authority over the person or the subject- 
matter. The Constitution did not mean to confer [upon the states] a new power or 
jurisdiction, but simply to regulate the effect of acknowledged jurisdiction over per- 
sons and things within their territory.’” 
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e The case of Mills v. Duryee is referred to in the D’Arcy Case, supra. The court 
said: 

“This decision was made in 1813, and has since been followed as the binding 
and proper construction of the Act of 1790, in cases where process has been served. 
But, as was then predicted (and as has been manifest ever since), great embarrass- 
ment must ensue if the construction, on the facts of that particular case, is applied 
to all others, without exception. In construing the Act of 1790 the law, as it stood 
when the act was passed, must enter into that construction; so that the existing 
defect in the old law may be seen, and its remedy by the act of Congress compre- 
hended. Now it was most reasonable, on general principles of comity and justice, 
that, among states and their citizens united as ours are, judgments rendered in one 
should bind citizens of other states, where defendants have been served with process, 
or voluntarily made defense. As ‘these judgments, however, were only prima facie 
evidence, and subject to be inquired into by plea when sued on in another state, 
Congress saw proper to remedy the evil, and to provide that such inquiry and double 
defense should not be allowed. To this extent it is declared in the case of Mills v. 
Duryee, Congress has gone in altering the old rule. Nothing more was required.” 

The instant case is not within the class with which Mills v. Duryee was dealing, 
because defendant was not lawfully served. with process in the Missouri court and 
did not voluntarily appear. As before pointed out, it was held in Old Wayne v. 
McDonough that the jurisdiction of a court rendering judgment in one state may be 
questioned in a collateral proceeding in another state, notwithstanding the averments 
in the record of the judgment itself. The recitals in the judgment were undoubtedly 
based upon the recitals in the sheriff’s return. We think the return of the sheriff 
should not be given greater weight than recitals in the judgment. If the judgment 
is open to question, notwithstanding such recitals, surely the recitals in the sheriff’s 
return may be questioned when the very purpose of the inquiry is to determine 
whether or not the cotirt had jurisdiction; in other words, whether or not the judg- 
ment is in fact a judgment. 

o the point that the defendant was not engaged in the carrying on of business 
in the State of Missouri, and that Dr. Bohan was not its agent nor in charge of its 
business office, appellee cites the following cases: Minnesota Comm. Men’s Asso- 
ciation v. Benn, 261 U. S. iy 43 S. Ct. 293, 67 L. Ed. 573; Rosenberg v. Curtis 
Brown Co., 260 U. - 516, 43 S. Ct. 170, 67 L. Ed. 372; Pembleton v. Association, 
289 Ill, 99, 124 N. 355; Higham v. Association, supra; Tomlinson v. Association 
(D. C.) 251 F. vr ‘Crews v. Assoctation (D. C.) 256 F. ‘268 ; Shwayder v. Associa- 
tion (D. C.) 255 F. 797; People’s Tobacco Co. v. American Tobacco Co., 246 U. S. 
87, 38 S. Ct. 233, 62 L. Ed. 587, Ann. Cas. 1918C, 537. In view of what has already 
been said, we deem it unnecessary to review these cases. 

Without further discussion we are of opinion that the trial court correctly 
decided the case. The judgment is affirmed. 
Arthur, C. J., and Stevens, Faville, and Vermilion, JJ., concur. 


PICKENS v. SECURITY BEN. ASS’N. (No. 25603.) 
(Supreme Court of Kansas. Jan, 10, 1925.) 
231 Pacific Reporter 1016. 
(Syllabus by the Court.) 

1. INSURANCE—GOOD HEALTH REQUIRED TO SECURE REINSTATE- 
MENT OF MEMBER NOT SATISFIED BY APPEARANCE OF GOOD 
HEALTH OR REASONABLE BELIEF OF GOOD HEALTH. 

By-laws of a fraternal beneficial society permitted reinstatement of a member 
after suspension for nonpayment of dues, by payment of arrearages and dues within 
a grace period, provided the member was in good health, and payment for purpose 
of reinstatement constituted a warranty of good health. Held, good health in fact 


was required, and the requirement was not satisfied by appearance of good health or 
reasonable belief that the member was in good health. 


(For other cases, see Insurance, Dec. Dig. § 761.) 

2. INSURANCE—BY-LAW EXCLUDING FROM MEMBERSHIP PERSONS 
CONVICTED OF FELONY DOES NOT FORFEIT EXISTING MEM- 
BERSHIP. 

A by-law, providing that no person should be eligible to membership who had 
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been convicted of felony and imprisoned in a penitentiary, considered, and held not 

to forfeit membership already existing. 

(For other cases, see Insurance, Dec. Dig. § 719 [1].) 

3. INSURANCE—PROOF OF CUSTOM "OF ACCEPTING PAYMENTS TO 
REINSTATE MEMBER WITHIN GRACE PERIOD DOES NOT ESTAB- 
LISH CUSTOM TO ACCEPT PAYMENTS OF MEMBERS NOT IN 
GOOD HEALTH. 

Proof of a custom of the society to accept payments for purposes of reinstate- 
ment within a grace period did not establish a custom to accept such payments when 
the member was not in good health. 

(For other cases, see Insurance, Dec. Dig. § 819 [3].) 

4. INSURANCE—SOCIETY HELD NOT ESTOPPED TO INSIST ON WAR- 
RANTY OF GOOD HEALTH OF MEMBER AS CONDITION TO REIN- 
STATEMENT. 

The evidence considered, and held, the society was not estopped to insist on the 
warranty of good health as a condition to reinstatement after suspension. 

(For other cases, see Insurance, Dec. Dig. § 763. 

Appeal from District Court, Shawnee County; Geo. H. Whitcomb, Judge. 

Action by Augusta Pickens against the Security Benefit Association. From 
judgment for plaintiff, defendant appeals. Reversed and remanded. 

Leonard S. Ferry, of Topeka, for appellant. 

Dennis Madden and C. B. Randall, both of Topeka, for appellee. 

Burcu, J. The action was one to recover on a beneficiary certificate issued by 
the national council of the Knights and Ladies of Security, predecessor of defend- 
ant, the Security Benefit Association. The plaintiff, Augusta Pickens, who had been 
named as beneficiary, recovered, and defendant appeals. 

Dues were payable on the first day of each month. If not paid by the last day 
of the month, the member was automatically suspended. A member suspended for 
nonpayment of dues could be reinstated within 60 days from suspension by paying 
arrearages and dues, provided he was in good health at the time of making payment 
with the view of reinstatement. Payment for reinstatement constituted a warranty 
that the member was in good health at the time of making it, and retention of such 
payment could not have the effect of reinstating the member unless he was in good 
health. The beneficiary kept up the member’s dues. It was customary for her to 
pay dues for the month in which payment was made, and arrearage for the pre- 
ceding month. Dues for January, 1921, were not paid until February 17, when pay- 
ment was made for the months of January and February. The member died on 
March 1. The defense to the action was that the member was not in good health on 
February 17 and, having been suspended for nonpayment of January dues, he was 
not reinstated by the payment made in February. 

The medical testimony gave the origin of the member’s malady, which was 
multiple neuritis, and progress of the disease until it resulted in death through 
paralysis of the heart. The member was not well from February, 1920, until he died, 
March 1, 1921. During the last two months of his life the attacks were more pro- 
nounced and closer together. The attending physician’s card showed calls or treat- 
ment given nine times in January, 1921, eight times in February up to and including 
February 24, and on February 26, 27, 28, and March 1. Another physician testified 
he examined the member in November, 1920, and found him suffering from multiple 
neuritis of traumatic origin, a disease from which a patient seldom recovers. The 
history of the case showed that, on an occasion when the member was receiving dis- 
cipline as an inmate of the penitentiary, he tried to squirm away from infliction of 
pain, and injured one of his spinal vertebre. The owner of the apartment in which 
the member lived observed him, and discussed with him the state of his health, within 
the last month or two of his life. The member would be seen to be groaning and 
carrying on, and the expression of his face and the movements of his body indicated 
great pain. He said the pains were unbearable. Plaintiff produced testimony of non- 
expert witnesses that on occasions during February, 1921, and up to February 26, 
they saw the member, that he was bright and lively, ate heartily, made no complaint 
of illness, seemed to be in the best of health, and was in perfect physical health. 

] The court instructed the jury as follows, the portion of the instruction 
which is of special importance being italicized : 

“As to the meaning of the words ‘good health’ as used in the laws of the defend- 
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ant association, I will say that the term does not mean absolute perfection, but it is 
comparative. The insured member need not be entirely free from infirmity or from 
all the ills to which flesh is heir. If he enjoys such health and strength as to justify 
the reasonable belief that he is free from derangement of organic functions, and to 
ordinary observation and outward appearance his health is reasonably such that he 
may with ordinary safety be insured and upon ordinary terms, then the requirement 
of good health is satisfied. Slight troubles, temporary and light illness, infrequent 
and light attacks qf illness, not of such a character as to produce bodily infirmities or 
serious impairment or derangement of vital organs, do not disprove the claim of 
good health. In other words, the term ‘good health’ as used in the manner set forth 
in the laws of the defendant association, means that the insured members has no 
grave, important or serious disease, and that he is free from any ailment that seri- 
ously affects the general soundness and healthfulness of his system.” 

The jury returned the following special findings: 

“(1) Was J. Sidney Pickens in good health on February 17, 1921? A. Accord- 
ing to evidence, he was in good health on February 17, 1921. * * * 

“(12) Had J. Sidney Pickens been subject to attacks of neuritis or multiple 
neuritis, prior to February 17, 1921? A. No. 

“(13) Was the last illness of J. Sidney Pickens multiple neuritis, or neuritis? 
A. Neither; paralysis of the heart.” 

It will be observed that the jury accepted the medical testimony to this extent: 
The fatal illness was paralysis of the heart. The jury did not, however, accept the 
medical testimony as to the instant cause of paralysis of the heart, namely, multiple 
neuritis. There was no evidence whatever that multiple neuritis of traumatic origin, 
manifesting itself in attacks growing more frequent and violent, is not an efficient 
cause of paralysis of the heart, and the jury may very well have disregarded the 
expert testimony, and based its finding of good health on the nonexpert testimony, 
because of the portion of the instruction to which special attention has been directed. 
The contract did not provide that a member might be reinstated by payment of 
arrearages and dues, provided he appeared to relatives and acquaintances to be in 
good health, and by hearty eating, display of good spirits, and noncomplaint of ill- 
ness, induced reasonable belief that he was in good health. The contract was that 
he should be in good health, and payment of arrearages and dues with the view of 
reinstatement was a warranty of good health. Since the instruction permitted sub- 
stitution of appearance to and belief of laymen respecting good health for the fact 
of good health, the instruction was erroneous, and under the circumstances was 
prejudicial. 

The instruction, as applied to a similar state of facts, was condemned in the 
case of Miller v. Knights and Ladies of Security, 103 Kan. 579, 175 P. 397. In that 
case, thé full definition of “good health” was contained in two instructions. In one 
it was said good health means that a person is free from any disease or ailment 
which affects general soundness of the body or its organs or parts—substantially the 
concluding portion of the instruction given in the present case. In the other, the 
appearance and belief doctrine was stated, substantially as in the instruction given in 
the present case. Reading together the two instructions in the Miller Case, we 
have, with only immaterial variation in expression, the instruction under review. 
In the Miller Case the court expressly recognized that fact that good health does 
not mean absence of all infirmity, including absence of slight and temiporary indispo- 
sitions not usually affecting soundness of the system or materially weakening vigor 
of the constitution or seriously deranging vital functions. Likewise, the court 
expressly recognized that evidence of corporeal appearance and conduct as indica- 
tive of good health, or lack of it, is relevant in determining the question of existence 
of good health. But the court pointed out that, to effect reinstatement under a war- 
ranty of good health, existence of good health as a fact is necessary, and that appear- 
ance and belief may not be substituted for the fact, because a person may uncon- 
sciously and without showing it be the subject of an insidious disease, at the point of 
becoming fatal. 

It is manifest that the instruction in the Miller Case and the instruction in this 
case were adopted from 3 Joyce on Insurance (2d Ed.) § 2004. The court had this 
section before it when it decided the Miller Case. Briefs, 103 Kan. volume 17. The 
section is contained in a chapter relating to particular representations and warranties 
intended to be illustrative of ptinciples set forth in preceding chapters. As a matter 
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of fact, the good health doctrine of section 2004 was developed in section 1849, re- 
lating to the opposite of good health—sickness and disease—where the comparative 
nature of the terms is stated. In discussing the subject of answers to questions pro- 
pounded relating to sickness and disease, the circumstances are stated under which 
answers may be based on such condition of health and strength as warrant a reason- 
able belief that health is good. The section concludes as follows: 

“But, however, although one believes and affirms that he has not a disease, yet 
if the answers are made warranties, he answers at his peril. Neither his ignorance 
nor the immateriality of the fact concealed will aid him, and by numerous decisions, 
if he expressly stipulates that all his statements shall be material, the result would 
be substantially the same.” Page 3006. 

In section 1964 it is said: 

“The rule is settled that if an affirmative warranty is false the contract is 
avoided, and the assured is not aided by the fact that there was no fraudulent intent 
on his part, or that it was not willfully but innocently made; and so it is immaterial 
whether the assured acted in good or bad faith, or whether he knew the statements 
to be untrue or not, or whether the answers were intentionally false or in accordance 
with his belief, or whether he believed them true or not.” Page 3227. 

In section 2003 it is said: 

“In the determination of the effect of the very numerous statements as to health, 
illness, disease, etc., generally required in life insurance, the principal consideration 
is whether under the terms of the contract, they are representations or warranties. 
* * *” Page 3306. 

The result is, reasonable belief in good health and appearance of good health 
may satisfy the requirements of good health when the good faith of representations 
is under investigation, but not when good health is warranted. This was made clear 
in the opinion in the Miller Case: 

“Good health, and not the appearance thereof or the reasonable belief therein, 
was the essential condition in this case. * * * It was not a question of good 
faith, but one of actual good health. * * * In this instance, to entitle her to rein- 
statement, the member must, aside from slight ‘troubles or infirmities not usually 
ending in serious consequences, have been in fact free from any disease or ailment 
which tended seriously or permanently to weaken or impair her constitution.” 
Miller v. Knights and Ladies of Security, 103 Kan. 579, 583, 175 P. 397, 399. 

After referring to reliance of counsel for defendant on the Miller Case counsel 
for plaintiff say the instruction given in the’ present case was correct in point of 
legality, and follows the form extracted from the unbroken line of legal authorities 
in this country. The implication is that the instruction condemned in the Miller 
Case was correct. If so, the decision in that case was wrong, something important, 
if true. Such of the decisions as counsel see fit to cite in support of their assertion 
may be examined. 

In the case of Barnes v. Mutual Life Ass’n, 191 Pa. 618, 43 A. 341, 45 L. R. A. 
264, an application for insurance made on October 30 contained a representation 
that the applicant was in good health. At the foot of the policy was a notation that 
it should not become binding until the first premium was paid, during the applicant’s 
lifetime, and while he was in good health. The applicant contracted an ordinary 
cold on November 25, paid the first premium and received the policy on November 
28, and died of pneumonia on the night of Thursday, November 30, following a 
severe chill on Wednesday evening. The trial court instructed the jury that a tempo- 
rary or slight cold in a man of usual good health would not constitute unsound 
health. . The jury found the applicant in good health when the policy was delivered, 
which meant that the fatal disease, pneumonia, did not set in until after the policy was 
delivered. The evidence was conflicting on all material issues of fact. The Supreme 
Court said the jury was instructed correctly as to the meaning of the words “good 
pry 8 and quoted Joyce’s section 2004. The material portions of the syllabus read 
as follows: 

“The term ‘good health,” when used in a policy of life insurance means that 
the applicant has no grave, important or serious disease, and is free from any ail- 
ment that seriously affects the general soundness and healthfulness of the system. 
* * * Held, that it was for the jury, under proper instructions of the court as to’ 
what constitutes good health, to determine whether he was in insurable good health, 
within the meaning of the representations contained in the application, at the time 
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= ones was consummated by payment of the premium.” Pages 618, 619 (43 A. 

The Barnes Case was before this court when the Miller case was decided. The 
instruction given in the Barnes Case was correct, and the case was well decided, but 
it threw no light on the matter in controversy in the Miller Case. 

The report of the case of Goucher v. Northwestern Traveling Men’s Ass’n 
(C. C.) 20 F. 596, consists of the charge to the jury, in the trial of a case in the 
federal court. Representations relating to good health and serious illness were in- 
volved, and the essence of the long disquisition is well presented in the headnotes, 
which read as follows: 

“A representation by an applicant for insurance that he is in possession of good 
health, means that he is free from apparent sensible disease, and unconscious of any 
derangement of important organic functions. 

“Severe illness’ means such as has, or ordinarily does have, a permanent, detri- 
mental effect upon the physical system. 

“A false answer, made without qualification, to an inquiry as to a matter of fact, 
oom a contract of insurance, whether the reply is designedly untrue or not.” 

age 596. 

The opinion of the court in the case of Provident S. L. Assur. Soc. v. Beyer in 
67 S. W. 827, 23 Ky. Law Rep. 2460, was withheld from publication in the official 
reports. Representations as to good health contained in an application for insurance 
were involved. Because of a statute, the application containing the representations 
was not legally admissible in evidence. It was, however, admitted without objection, 
and the court discussed the subject of good health and cited Joyce’s section 2004. 
The headnote reads as follows: 

“The statement that a party was in good health does not import that he was 
entirely free from infirmity, but simply that he was in reasonably good state of 
health, and that his life was such as might be insured with ordinary safety and upon 
common terms.” Page 2461. 

The case of Hann v. National Union, 97 Mich. 513, 56 N. W. 834, 37 Am. St. 
Rep. 365, involved a warranty relating to good health. The warranty was that, to 
the best of the applicant’s knowledge and belief, the statements he subscribed to were 
true. Concerning this warranty the court said: 

“It cannot be said under such a statement that the applicant assumed, or at- 
tempted to assume, the whole risk of his answer being true. It is a statement that 
he believed he was in good health, and, to the best of his knowledge, his statement 
was true. It was therefore material whether the applicant knew of the existence of 
the disease or not.” Page 518 (56 N. W. 836.) 

The syllabus of the case reads: 

“In order to defeat a recovery upon a life insurance policy for the breach of a 
warranty by the assured that, to the best of his knowledge and belief, he was in good 
health when the application was made, the defendant must show that the applicant 
aoe or had reason to believe that the warranty was untrue.” Page 513 (56 N. W. 

yin this connection it may be observed that, in O’Brien v. American Yeoman, 
183 Mich. 86, 150 N. W. 130, the court held that, when the testimony of medical 
experts showed deceased was affected with tuberculosis at the time she made appli- 
cation for insurance, a verdict for the insurer should have been directed, when the 
only testimony disputing the expert testimony was that of lay witnesses who said 
the applicant was about the house, was doing housework, and looked and acted well. 

The case of McDermott v. Modern Woodman, 97 Mo. App. 636, 71 S. W. 833, 
involved a warranty relating to good health and freedom from disease. The material 
portions of the decision are well digested in the syllabus, which reads: 

“The difference between the legal effect of a mere representation and a warranty 
is, that if the representation turns out to be substantially true as to facts material 
to the risk, the policy of insurance which it induced will be upheld, although the 
representation was false in unessential particulars; but a warranty must be strictly 
true, as it defines the limits of the obligations assumed by the insurer and if it 
is false in any part, whether that part affects the risk or not, there can be no recovery 
on the contract.” 

“In the case at bar, the applicant answered the interrogatory as to whether he 
was of sound mental and physical health and free from disease or injury at the date 
of the application for insurance, in the affirmative, and it is Seetet by the de- 
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fendant that this answer was false, and the trial court instructed the jury that the 
meaning of the inquiry was whether or not the applicant have any grave, important 
or serious disease, whether he had a state of health free from disease or ailment 
which affected his general healthfulness and the soundness of his system, and that 
the inquiry did not embrace a temporary ailment or indisposition having no tendency 
to undermine or weaken the constitution: Held, that although the applicant had 
some slight temporary ailment, he could say with literal and exact truth that he 
was free from disease within the meaning of the interrogatories addressed to him.” 
Page 637 (71 S. W. 836). 

The case was well decided, and gives no countenance to the notion that a war- 
ranty of good health may be satisfied by anything except good health in fact. 

Counsel for plaintiff cite Joyce’s section 2004. It has been sufficiently discussed. 
Thus endenth counsel’s unbroken line of authorities. 

The decision in the Miller Case is well sustained by authorities which are 
precisely pertinent. 

In the case of Trafton v. National Council, K. & L. of Security, 198 Ill. App. 
347, suspension for nonpayment of dues occurred on August 26. The medical 
testimony was that, on August 28, the insured was suffering from a tumor, with 
symptoms which made removal necessary. The tumor was removed on August 30. 
Immediately after the operation, the insured’s heart began to fail, and she died on 
September 2. It was not controverted that the tumor had been growing for a 
period of at least several months prior to its removal. There was testimony to the 
effect that the insured appeared to be in good health on August 26. The abstract 
of the decision reads as follows: 

“The words ‘good health’ in the rules of a fraternal insurance society with 
reference to reinstatement of a member mean that a person is in a reasonably good 
state of health and free from any disease or illness that tends seriously or perma- 
nently to weaken or impair the constitution, and such words do not refer to the 
appearance of good health.” Page 349. 

In the case of Murphy v. Metropolitan Life Ins. Co., 106 Minn. 112, 118 N. W. 
355, there was a warranty of good health in the form of a condition in the policy, 
dated May 7, 1906, that no obligation was assumed unless the insured was in good 
health on the day the policy was dated. There was medical testimony that on that 
day the insured was afflicted with sarcoma of the knee. The company’s medical 
inspector had examined the insured on April 27, and testified he discovered nothing 
wrong or unsound about the insured, but found him in good health, so far as his 
examination disclosed. The inspector reported to the company that the health of 
the insured was good and his constitution was sound, and there was nonexpert 
testimony that his general health was good when the policy was issued. On this 
testimony, a verdict was directed for the company. In approving the action of 
the trial court in directing a verdict, the Supreme Court said: 

“Tt is clear from the language of the policy that the defendant’s promise of 
insurance was not absolute, but conditional, and that the existence of life and 
sound health in the insured on the date of the policy is the condition upon which 
the promise is made. It is the fact of the sound health of the insured which de- 
termines the liability of the defendant, not his apparent health, or his or any one’s 
opinion or belief that he was in sound health.” Page 113 (118 N. W. 356). 

The court concludes that the Miller Case was well decided, and that it rules 
the present case. 

[2] The member’s certificate was dated April 11, 1911, and he agreed to abide 
by amendments of the association’s laws. In 1912, an amendment was adopted that 
no person should be eligible to membership who had been convicted of felony and 
had been imprisoned in a penitentiary, reformatory, or other penal institution. De- 
fendant offered evidence that the member had been an inmate of the boys’ reform 
school at Topeka, and had been confined in the Kansas state penitentiary three times, 
the first on conviction of burglary committed in Lyon county, the second on con- 
viction of grand larceny committed in Shawnee county, and the last time for a 
crime committed in Oklahoma. He was discharged from the last confinement on 
February 18, 1900. The evidence was rejected, and properly so. The amendment 
did not undertake to forfeit membership already existing, but looked to the future. 

[3] Plaintiff stresses custom of defendant to accept arrearages and dues for 
purpose of reinstatement within the 60-day grace period. No custom to accept 
arrearages and dues when the member was not in good health was shown. 
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[4] On the day the member died, dues for March became and were payable. 
As the result of conference with the financier of the local council, plaintiff paid the 
March dues on April 26. Proofs of death, showing cause of death and bad health 
on February 17, did not reach defendant’s secretary until May 31. The jury found 
specially that previous to that time he did not know the state of the member’s 
health on February 17. Dues were $3.50 per month, 20 cents of which belonged 
to the local council, and the remainder to the defendant. Defendant denied liability 
on the policy because the member was not in good health, and returned to plaintiff 
$10 in currency, or 10 cents more than defendant had received of the January, 
February and March dues. Plaintiff sent the money back, and defendant deposited 
in court $10.50 for her benefit. Plaintiff contends that, because defendant did not 
send or tender to her the full sum of $10.50, it is estopped to deny liability on the 
certificate. The abstract states the district court did not submit this ground of 
liability to the jury. So far as the abstract and the counterabstract show, plaintiff 
was content, and she is not permitted to mend her-hold here. Since, however, the 
subject may be agitated at another trial, it may be said the district court dealt with 
it properly. The member contracted that receipt and retention of dues after suspen- 
sion, when he was not in good health, should not restore him or his beneficiary to any 
rights under the certificate. The contract protected defendant until it was appraised 
of the fact the member was in bad health. Having knowledge of the fact the member 
was in bad health, defendant might, if it chose, waive the requirement of good health. 
When, however, defendant learned the member was in bad health, it denied liability 
on that ground, and restored to plaintiff all it had received. Conceding defendant 
was obliged to see that the 60 cents which the local council had received was repaid, 
defendant distinctly indicated its purpose not to keep plaintiff’s money, and not to 
waive the requirement of good health, and plaintiff was neither deceived nor lulled 
into security by its conduct. 

The judgment of the district court is reversed, and the cause is remanded for 
a new trial. 

All the Justices concurring. 


NATIONAL LIFE INS. CO. v. KUYKENDOLL. 
(Court of Appeals of Kentucky. Dec. 19, 1924.) 
267 Northwestern Reporter 43. 
INSURANCE—PROVISION FOR REDUCTION OF EXTENDED INSUR- 

ANCE BECAUSE OF INDEBTEDNESS ENFORCEABLE. 

Provision of policy that indebtedness on premium notes shall be deducted from 
cash value on default, and amount of extended insurance reduced accordingly, is 
enforceable, and, in absence of election to accept some other option, insurance con- 
tinues in force for term specified, but only for amount bearing same proportion to 
face of policy that difference between cash value and indebtedness bears to specified 
cash value. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal from Circuit Court, Webster County. 

Action by Whitt Kuykendoll, administrator de bonis non of the estate of Thomas 
F. Harris, deceased, against the National Life Insurance Company. Judgment for 
plaintiff, and defendant appeals. Reversed. 

Wm. Marshall Bullitt, Leo T. Wolford, and Bruce, Bullitt & Gordon, all of 
Louisville, for appellant. ‘ 

Bourland & Blackwell, of Dixon, for appellee. 

Sampson, C. J. On March 27, 1906, appellant insurance company issued its 
policy for $1,000 on the life of Thomas F. Harris, of Free Union, Webster county, 
in consideration of the premium of $33.31 paid that day, and the payment of a like 
sum annually from that date; his wife, Pheba J. Harris, being beneficiary. She 
predeceased her husband. He paid the premiums in cash for five successive years, 
and thereafter gave his note to the company for $33.31 each year for five more 
years. He then ceased to pay his premiums, either with money or by note, but 
made no election under the terms of the policy, reading: 

Agreements, Benefits, and Privileges. Nonforfeiture. 

“(a) Failure to pay any premium, or any part thereof, or any loan or premium 
note (on account of this policy) or interest thereon, when due, shall cancel the 
insurance and this contract; if, however, lapse occurs after three full annual prem- 
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iums have been paid, the company guarantees, at the end of successive policy years, 
one of the benefits or options of settlement specified in the following table, which 
are: First, without action of the insured, non-participating, continued term insurance, 
for $———— for the specified term; or second, on application and legal surrender of 
this policy, within three months, a paid-up policy (participating, if for $100 or 
more); or, third, on application and legal surrender of this policy within three 
months, a cash value. ’ 


“Table of Continued and Paid-Up Insurance and Cash Values. 

Continued Paid-Up Cash Values 

At End of Insurance Ins. (See Loans) 
3d year 4 years 40 days $102 22.37 
5th year 6 years 183 days 169 65.85 
10th year 10 years 77 days 325 184.01 


* * * * * * * * * x * * * * * 


“Note.—The same basis on which the above tables are constructed will apply 
if the policy is continued in force beyond the twentieth year. 

“(b) Should this policy lapse because of default in the payment of any premium 
note (on account of this policy), or interest thereon, all indebtedness to this com- 
pany on account of this policy shall be deducted from its cash value, and the value 
of the several options specified in the above tables shall be correspondingly reduced; 
in such case, subject to the conditions of section (a) preceding, the company agrees 
to pay the balance of said value in cash, or to convert it into an equivalent paid-up 
policy, or, if no election is made by the insured and beneficiary, to convert said 
balance into continued term insurance of reduced amount, but for the full term 
mentioned in the table.” 

After he ceased to pay, and within 6 years and 183 days, the time the policy 
is continued in force after five premium payments, the insured died. Application 
was made for blanks on which to furnish proof of the death, and the company 
denied liability on the policy, save to the extent of $40.59, which it tendered and 
offered to pay, but which tender was refused by the administrator of the insured. 
This action was then brought upon the policy to recover its face value, subject to 
credit by the five premium notes, of $33.31 each, which the deceased had given, 
but not paid, in satisfaction of premiums. 

It is the: contention of the insurance company that, by its policy of insurance 
issued March 27, 1906, it insured the life of T. F. Harris for $1,000, conditioned 
that if the policy should lapse because of default in the payment of any premium, 
or of any loan or premium note, all indebtedness on account of the said policy 
should be deducted from its cash value, and the values of the several options 
specified in the table of continued and paid-up insurance and “cash values” should 
be correspondingly reduced; that, in the absence of an election to accept the balance 
in cash or to convert it into an equivalent paid-up policy, it is provided that the 
balance of the “cash value,” after payment of the indebtedness of the company, shall 
be converted into continued term insurance of reduced amount, but for the full 
term mentioned in the table of continued insurance. The company also insists that 
the tenth annual premium, which was due March 27, 1916, was not paid, and that 
the indebtedness of the insured to the company on outstanding premium notes 
amounted to $176.54. At the end of the tenth year, the options provided in the 
policy table were as follows: 

Paid-Up Cash 
Continued Insurance. Insurance. Values. 


10 years and 77 days. $325.00 $184.01 


And deducting the indebtedness, on March 27, 1916, of $176.54 from the cash 
value of $184.01 leaves a balance of $7.47 for the purchase of continued term insur- 
ance for 10 years and 77 days; no election having been made to accept the balance 
in cash, or to convert it into a paid-up policy. If there had been no indebtedness to 
the company, the cash value at the end of the tenth year, to wit, 184.01, of converted 
into continued term insurance, would have extended the policy at its full face 
value of $1,000 for 10 years and 77 days. But since the balance, after deducting the 
indebtedness from the cash value, was only $7.47, by the terms of the policy the 
amount of insurance, which was automatically extended for the full term of 10 
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years and 77 days, was $40.59, which is the proportion that $7.47 bears to $184.01. 
In other words, the insurance is continued for the full term, but is reduced in 
amount in the proportion which the net balance, after deducting the indebtedness, 
bears to the cash value. The insured died in the fourteenth month after the policy 
lapsed, so that the continued insurance for 40.59 was in effect at the time of his 
death. So argues the company. 

It will be observed, however, that there is an exception to the condition in the 
policy that the same shall be canceled upon the failure of the insured to pay a 
premium or premium note, after three full annual premiums have been paid. The 
company guarantees, at the end of successive policy years, one of the benefits or 
options of settlement specified in the table contained on the second page of the policy 
contract. One of these options allows the insured a non-participating, continued 
term policy for $1,000, for the term specified in the table to which we have referred, 
if there is no indebtedness; and this option is given the insured without any action 
or election upon his part. It goes as a matter of course, unless the insured indicates 
he desires the benefit of some other option. In this case the insured, Harris, did 
not indicate a preference for any option; therefore brought himself within the 
clause, “Without action of the insured,” contained in the policy. He was therefore 
entitled to a continuance of his policy as a non-participating one for the term of 
6 years and 183 days after the payment of the 5 premiums, and to 10 years and 
77 days after the payment of 10 premiums, as provided in the said table. But it 
must be remembered that the 5 premium notes were not paid, and were therefore an 
indebtedness against the policy. The contract provides that such indebtedness ‘shall 
be deducted from the “cash value” of the policy as fixed by the table therein, and 
the amount of the extended insurance reduced in accordance with the reduction 
of the “cash value.” This contract is enforceable. When construed according to 
its terms, and in the light of the admissions in the pleadings, the amount available 
for the purchase of extended term insurance is the difference between the “cash 
value” and the indebtedness standing against the policy, which difference was only 
$7.47, and would buy a continuing term policy for 10 years and 77 days, according 
ot the table to which we have referred, for only $40.59. In other words, the 5 
premium notes, with interest, amount to $176.54 This was an indebtedness against 
the policy. The “cash value” of the policy at that time was $184.01. Subtract the 
amount of the indebtedness from the “cash value” and you have $7.47. This sum 
is all that remains with which to buy term insurance for a period of 10 years and 
77 days. For such a long term this amount would only be $40.59. See Jagoe v. 
7Etna Life Insurance Co., 123 Ky. 510, S. W. 598, 29 Ky. Law Rep. 984. 

Appellee relies upon the case of New York Life Ins. Co. v. Van Meter’s Adm’r, 
137 Ky. 4, 121 S. W. 438, 136 Am. St. Rep. 282, and the case of Drury’s Adm’x v. 
New York Life Ins. Co., 115 Ky. 681, 74 S. W. 663, 25 Ky. Law Rep. 68, 61 
L. R. A. 714, 103 Am. St. Rep, 351, in support of his insistence. The terms and 
conditions of the policies in those two cases are very different from the provisions 
of the policy in the case at bar, and the opinions in those cases are not authoritative 
in this case. 


As the judgment appealed from held appellant company liable for the face of 
the policy, less the premium note, w rith interest, it must be reversed for proceedings 
consistent with this opinion. 


Judgment reversed. 


CLARK v. MUTUAL LIFE INS. CO..OF NEW YORK. 
(Supreme Judicial Court of Massachusetts. Essex. Jan. 27, 1925.) 
146 Northeastern Reporter 43. 

{. INSURANCE—BURDEN OF PROOF WAS ON BENEFICIARY TO 
ESTABLISH THAT INSURED HAD NO ILLNESS SINCE DATE OF 
POLICY. 

Where policy of life insurance was reinstated on insured’s application, burden 
was on beneficiary to establish that insured had no illnesses, diseases, or injuries, nor 
had been treated by nor consulted a physician, since date of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 
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2. INSURANCE—STATUTE RELATING TO MISREPRESENTATION IN 
NEGOTIATION OF CONTRACT HAS NO APPLICATION TO RE- 
VIVAL AFTER LAPSE. 

G. c. 175, § 186, relating to misrepresentations or warranties, has application 
only to time when policy is issued, is not applicable to certificate of insurability to 
revive policy after lapse in payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. INSURANCE—FALSE STATEMENT IN APPLICATION TO REVIVE 
LAPSED POLICY HELD TO DEFEAT RECOVERY. 

Where insured made personal application for reinstatement of lapsed policy, in 
which he falsely stated that he had had no illnesses or diseases during past five 
years or since date of policy, proof of untruth of his statement defeated recovery 
on policy by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

Exceptions. from Superior Court, Essex County; F. J. Macleod, Judge. 

Action of contract by Anna Bassett Clark against the Mutual Life Insurance 
Company of New York to recover on policy of life insurance issued on the life of 
plaintiff’s husband. Defendant’s motion for directed verdict was denied, and it 
excepts. Judgment rendered for defendant. 

R. L. Sisk, of Lynn, for plaintiff. 

G. Hoague, of Boston, for defendant. 

Carrot, J. In September, 1919, the defendant issued an insurance policy on 
the life of George W. Bassett, payable in the event of his death to his wife, the 
plaintiff in the present action. The policy lapsed because of default in payment of 
the premium due September 22, 1920, and a “personal application” for reinstatement 
without medical examination was made by the insured on November 6, 1920. This 
application provided: 

“T agree on behalf of myself and of every person who has or shall have any 
interest in said policy that the foregoing statements and answers are true and are 
offered to the Mutual Life Insurance Company of New York as an inducement for 
it to waive the default which has occurred in the payment of the above-mentioned 
premium or premiums and loan interest and to reinstate said policy, and further 
that the same are material to the risk which the company is asked to assume by 
reinstating said policy.” 

In reply to the question, “What illnesses, diseases, injuries or surgical operations 
have you had during the past five years or since the date of said policy, if less than 
five years in force?” the insured answered, “None.” In answer to the question, 
“State every physician or practitioner who has prescribed for or treated you, or 
whom you have consulted during the past five years or since the date of said policy, 
if less than five years in force,” he replied, “None.” 

The plaintiff put in evidence the policy and proof of loss. She testified that the 
insured died in September, 1921; that she never knew he had consulted a doctor 
“for any physical ailment up to the time of his death, except when he hurt his arm 
in the store lifting a barrel * * * that this accident happened after the policy 
of insurance was issued; * * * that he had gone to see a physician, Dr. Hopkins, 
on account of his arm, after lifting a barrel of sugar, but she could not tell just 
when it was; she knew he went but didn’t know what for.” She further testified 
that Dr. Hopkins called at her home in February, 1920, and she “told the doctor 
[that Bassett] * * * had a cold, and he told him to take care of it, that was 
all”; that her husband visited Dr. Hopkins at his office, for his arm. Another wit- 
ness testified that the accident to Bassett’s arm happened in February or March, 
about eight or nine months before his death. The plaintiff signed the proofs of 
loss. To the question therein, “When did the health of deceased, first begin to be 
affected?” she answered, “June, 1921”; also that the immediate cause of his death 
was “heart failure,” and that Dr. O’Leary, of Wakefield, and Dr. Hopkins and Dr. 
Worthing, of Chatham, attended him or prescribed for him during the two years 
preceding his death. On cross-examination she testified that she did not remember 
whether Bassett “went to Dr. Hopkins’ office more than once, but she thinks he did.” 

In the interrogatories to the defendant, which the plaintiff put in evidence, the 
defendant answered that the insured had acute bronchitis February 12, 1920, valvular 
disease with mitral regurgitation, dilation of the heart and systolic murmur for an 
unknown period prior to February 20, 1920, until the date of his death; that he had 
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been treated by Dr. Hopkins, “possibly by Dr. T. A. O'Leary, * * * now 
deceased, and by Dr. O’Brien. * * * I am informed that these doctors treated 
said Bassett for his heart trouble.” Dr. Hopkins, called by the defendant, testified 
that he attended Bassett professionally February 9, 1920, at his (Bassett’s) home; 
he was then suffering from a cold; that he saw him again February 12, when he 
had acute bronchitis; that on February 20 he came to the doctor’s office, when 
an examination was made and it was found that the insured “showed marked mitral 
regurgitation with a systolic murmur”; “that the mitral valve was leaking.” He 
told Dr. Hopkins that he had seen a doctor in Wakefield and in Roxbury; that he 
had been examined at the Homeopathic Hospital in Boston and a blood count was 
taken; “that Dr. Caldwell advised him to have a complete physical examination as 
soon as he came home.” At the close of the evidence the defendant moved that 


the court direct a verdict for the defendant, which motion was denied and defendant 
excepted. 


[1] There was no question that the policy had lapsed. It was necessary, there- 
fore, for the plaintiff to prove the truth of the facts stated in the “Application for 
Reinstating Policy Without Medical Examination.” The insured agreed as a con- 
dition precedent to his reinstatement that every one of his answers was true, that 
these answers were material to the risk. The burden of proof was upon the plaintiff 
to establish that the insured had no “illnesses, diseases [or] injuries” since the date 
of the policy, and had not been treated or prescribed for, or had not consulted a 
physician since the date of the policy. The plaintiff’s own testimony showed that 
Bassett had gone to Dr. Hopkins’ office on account of an injury to his arm, although 
she stated this was after the date of the policy, probably meaning by this state- 
ment the date of its renewal; but she testified that Dr. Hopkins was at her home 
in February, 1920; that her husband was suffering from a cold, and that Dr. 
Hopkins treated him, and the proofs of death, which she introduced as a part of 
her case, showed that the insured died of heart failure, and had been prescribed 


for by Dr. Hopkins and two other physicians during the two years preceding his 
death. 


[2] G. L. c. 175, § 186, providing in substance that no misrepresentation or 
warranty made in the negotiation of a policy of insurance would be deemed material, 
or defeat the policy, unless the misrepresentation or warranty was made with intent 
to deceive, or unless the matter misrepresented or made a warranty, increased the 
risk of loss, is not applicable to the facts in this case: that statute does not apply 
to an application for reinstatement, it has reference only to the representations made 
when the policy is issued. 


[3] In an application for reinstatement such as the one before us the parties 
are bound by the terms of the contract. They agreed that all the answers were 
material to the risk, and were true. If the insured consulted a physician, or was 
treated by one, or had been prescribed for by a physician since the date of the 
policy and before the date of the application, or if the deceased had an illness, 
disease or injury of any kind during that time, his answers were not true. By the 
plaintiff’s own evidence, by which she was bound, it appeared that the insured had 
consulted a physician for medical treatment in February, 1920; and he then had 
an “illness” of some kind. If he had a cold at this time and a physician was con- 
sulted, or if he was treated by the physician, that fact was material. In addition to 
this, the testimony of Dr. Hopkins was not contradicted in its essential particulars: 
he testified that the insured was attended by him and found to be suffering from 
heart trouble in February, 1920, before the application for reinstatement was signed. 
Holden v. Metropolitan Life Ins. Co., 188 Mass. 212, 74 N. E. 337. 


The statements made by the insured in the request for reinstatement were not 
true. The burden resting on the plaintiff was not sustained. Having failed to 
comply with the conditions precedent mentioned in the application, the policy was 
not revived and the plaintiff could not recover. Rainger v. Boston Mutual Life 
Association, 167 Mass. 109, 44 N. E. 1088; Fondi v. Boston Mutual Life Ins. Co., 
224 Mass. 6, 7, 112 N. E. 612; Reidy v. John Hancock Mutual Life Ins. Co., 245 
Mass. 373, 139 N. E. 538. 

[4] The motion for a directed verdict should have been allowed; and under 
G. L. c. 231, § 122, judgment is to be entered for the defendant. 

So ordered. 
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STATE ex rel. SECURITY MUT. LIFE INS. CO. v. ALLEN et al., Judges. 
(No. 24883.) ; 
(Supreme Court of Missouri, in Banc. Nov. 25, 1924. Motion for Rehearing 
Denied. Dec. 18, 1924.) ; : 
267 Southeastern Reporter, 379. 
3. INSURANCE—RULES GOVERNING CONSTRUCTION OF POLICY 

STATED. 

Insurance policy must be construed liberally in favor of insured and against 
insurer ; that construction most favorable to insured must be adopted, though other- 
wise intended by insurer, where policy is susceptible to two interpretations equally 
reasonable; contract must be so construed, if possible, as not to defeat claim to 
indemnity, law not favoring forfeitures; and provisions limiting or avoiding liability 
must be construed most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—UNEQUIVOCAL LANGUAGE OF CONTRACT GIVEN 

PLAIN MEANING. 

Unequivocal language must be given its plain meaning, though found in insurance 
contract. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

David E. Blair, J., dissenting. 

Certiorari by the State of Missouri, at the relation of the Security Mutual 
Life Insurance Company, to quash opinion and judgment, in Howell v. Security 
Mut. Life Ins. Co., 253 S. W. 411, of Hon. William H. Allen and others, Judges 
of the St. Louis Court of Appeals. Writ quashed. 

Lyle M. Allen, of St. Louis, for relator. 

Howell & Jackson, of Troy, and Jones, Hocker, Sullivan & Angert, of St. 
Louis, for respondents. 

Graves, J. J. Certiorari to St. Louis Court of Appeals. The case in the circuit 
court was entitled “Myrtra M. Howell, Plaintiff, v. Security Mutual Life Insurance 
Company, Defendant,” which was an action upon an insurance policy issued to 
James E. Howell of Troy, Mo., in August, 1906, in which policy his wife Myrtra 
M. Howell was the beneficiary. The amount of, the policy was $1,000, and the 
annuakpremium was paid from 1906 up to and including the year 1912. The 1913 
premium, and no subsequent premium was paid. James E. Howell died July 12, 
1919, and after due proof of death, payment of the policy was refused, and the 
circuit court action, supra, was brought. The plaintiff had judgment for $1,130, 
and the defendant appealed to the St. Louis Court of Appeals where the judgment 
of the circuit court was affirmed. It is for the purpose of having the opinion and 
judgment of that court quashed that the instant action was brought in this court. 
In the opinion of the Court of Appeals further details are thus stated: 

“This is an action upon a life insurance policy issued by the defendant on the 
life of plaintiff's husband, James E. Howell. The cause was tried by the court 
without a jury, upon an agreed statement of facts, and the trial resulted in a judg- 
ment for the plaintiff for $1,130. Unavailing in its motion for a new trial, the 
defendant appealed. 

“The only question presented by this appeal is whether the policy in suit is a 
‘30-payment life policy’ or a ‘30-year term policy.” The policy bears date the 9th 
day of August, 1906. The provisions of the policy, pertinent to the question 
presented, are as follows: 

“ ‘Security Mutual Life Insurance Company, by this policy of insurance, agrees 
to pay $1,000 at its home office, upon receipt of evidence satisfactory to the com- 
pany of the fact and cause of death, occurring during the continuance of this con- 
tract, of James E. Howell, of Troy, county of Lincoln, state of Missouri, to Myrtra 
M. Howell, his wife, if living at the time of such death, otherwise to the executors 
or administrators of said insured. This contract is made in consideration of the 
application for this policy which is made a part hereof. Also in consideration of 
the annual premium of $29.69, to be paid in advance on delivery of this policy. 
* * * 

“ “Provisions. 

“First. To continue this policy in force subsequent premium payments of 
$29.69 each shall be made to the company at its home office on or before the 9th 
day of August in every year for the term of 30 years from the date of issue. * * * 
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“‘Fourth. This policy shall share equitably in all accumplations from lapses, 
interest and mortality savings, as determined by the actuary of the company, and, 
if in force on the 9th day of August, 1936, the insured shall then have his choice 
of the following options: 

“‘First. ‘Lo surrender this policy properly ‘receipted, and receive therefor in 
cash all such accumulations then to its credit; or, 

“Second. To receive therefor a non-participating paid-up policy for such an 
amount as its cash value will purchase at single premium rates; or, 

“*Third. Beginning on the 9th day of August, 1936, this policy may be con- 
tinued as a renewable one-year term policy at attained age, without medical re- 
examination, and all accumulations apportioned and to its credit shall be applied 
to maintain the original rate level. Should such accumulations. become exhausted 
the insured shall be required to pay only the net rate for one-year term insurance, 
and nothing for the general fund. * * *’ 

“It appears, from the agreed statement of facts, that James E. Howell paid the 
first or initial annual premium of $29.69, and also paid the annual premium of $29.69, 
due on said policy for the years 1907, 1908, 1909, 1910, 1911 and 1912, but neither 
he nor any one on his behalf paid anything on account of any premium on said policy 
due subsequent to August 9, 1912; that James E. Howell died at Troy, Mo., on 
June 12, 1919, leaving surviving him, his wife, Myrtra M. Howell, the plaintiff in this 
action; that, thereafter, on July 12, 1919, the defendant insurance company received 
from the plaintiff proofs of death of the said James E. Howell, which said company 
returned to the plaintiff with a letter in which it stated that the policy had lapsed 
for non-payment of premium. 

“The agreed statement of facts further stipulates as follows: 

“*That if the policy sued on herein is a 30-payment life policy for $1,000, then 
three-fourths of the reserve on such policy, calculated and applied as a net single 
premium in accordance with section 6946, Revised Statutes of Missouri, 1909, to the 
purchase of extended insurance, would continue said policy as extended insurance for 
its full amount, $1,000, from the date of its lapse on August 9, 1913, for the non- 
payment of the premium due on that date, to a date beyond the death of the said 
James E. Howell. 

“*A “30-payment life policy” is one which by its terms requires the payment of 
premiums thereon annually in advance for 30 years only, and which at the expiration 
of such 30-year period becomes fully paid up for life, no further premium payments 
being required thereunder, but which remains in force and is payable upon the death 
of the insured. 

“*That if the policy sued on herein is a 30-year term policy for $1,000, then three- 
fourths of the reserve calculated and applied as a net single premium in accordance 
with section 6946, Revised Statutes of Missouri, 1909, to the purchase of extended 
insurance was insufficient to continue said policy as extended insurance from the 
date of its lapse on August 9, 1913, on account of non-payment of the premium due 
thereunder on that date, to the date of the death of the said James E. Howell. 

“*A “30-year term policy” is one which by its terms requires payment of 
premiums thereon annually in advance for a term of 30 years only, and which is 
payable only in the event of the death of the insured within such stipulated term 
of 30 years and while such policy is in force, and under which nothing is payable 
in event the insured survives the stipulated term of 30 years.’ 

“In interpreting the contract in question certain fundamental canons of con- 
struction, relating to the construction of insurance contracts, should be kept in 
mind. They may be stated as follows: (1) The policy is to be construed liberally 
in favor of the assured and against the insurer. (2) Where a policy is susceptible 
of two interpretations equally reasonable, that construction most favorable to the 
assured must be adopted, even though, in fact, intended otherwise by the insurer. 
(3) The law does not favor forfeitures, and contracts of insurance must be so con- 
strued, if possible, as not to defeat the claim to indemnity. (4) The provisions in 
a policy, limiting or avoiding liability, must be construed most strongly against the 
insurer. Cunningham v. Union Cas. & Surety Co., 82 Mo. App. 614; Souders v. 
Commonwealth Casualty Co. (Mo. Sup.) 246 S. W. 613; Stix v. Indemnity Co., 
175 Mo. App. 177, 157 S. W. 870; Mathews v. Modern Woodmen, 236 Mo. 342, 139 
S. W. 151, Ann. Cas. 1912D, 483; Still v. Insurance, 185 Mo. App. 553, 172 S. W. 
625; La Force v. Williams City Ins. Co., 43 Mo. App. 530; Stark v. Insurance Co., 
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176 Mo. App, 580, 159 S. W. 758; Rosenbach v. Fid. & Cas. Co., 204 Mo. App. 154, 
221 S. W. 386; Rieger v. London Guar. & Acc. Co., 202 Mo. App. 204, 215 S. W. 
920; Wiest v. Insurance Co., 186 Mo. App. 29, 171 S. W., 570; Schmol v. Travelers’ 
Ins. Co. (Mo. App.) 189 S..W. 600; 1 Joyce on Insurance (2d Ed.) pp. 574, 575, 
581; 25 Cyc. 740; Cooley on Insurance 636; 14 R. C. L. 926.” 

[1] The Court of Appeals ruled that the policy was a “30-payment life policy” 
and under the agreed facts it was in force at the death of Howell, although no 
premium had been paid since 1912. This ruling is charged to be in conflict with 
our rulings. Counsel for relator has an assignment of errors, but such an instru- 
ment really has no place in this, an original proceeding here. The sole question 
is conflict or no conflict of opinion. Further details are left to the opinion. 

[2, 3] I. It is urged that the opinion .of our learned brothers of the Court of 
Appeals conflicts with our ruling in Mathews v. Modern Woodmen, 236 Mo. loc. 
cit. 342, 139 S. W. 155 Ann. Cas, 1912D, 483, in that in the Mathews Case we ruled: 

“That a contract of insurance, like other contracts must be construed as a whole 
and enforced along the line of its true intendment, as disclosed by a consideration 
of all its terms and provisions, and that it must be viewed from end to end and 
corner to corner, and all its terms must pass in review, for one clause may modify, 
limit. or illuminate the other.” 

The quotation, supra, is from the brief and not from our opinion. However, 
it fairly outlines one portion of a paragraph in Judge Lamm’s opinion. What Judge 
Lamm in fact said and ruled is thus stated: 

“(1) We must feel for and get at the meaning of the contract, for it is funda- 
mental that our cardinal duty is to enforce it along the line of its true intendment— 
object, subject-matter, parties, and contract terms all considered. The just interpre- 
tation of a contract arises on the whole subject-matter. It must be viewed from 
end to end and corner to corner, and all its terms pass in review; for one clause 
may modify, limit, or illuminate the other.. Taking its words in their ordinary and 
usual meaning, no substantive clause must be allowed to perish by construction, 
unless insurmountable obstacles stand in the way of any other course. Seeming 
contradictions must be harmonized away if that course be reasonably possible. 
Again, forfeitures are not favored by the law. Courts never go out of their way 
to find them, but will enforce them when plainly set forth, and there can be no 
two ways about it. They will not be allowed if ambiguities can be fairly resolved 
against them. Speaking to insurance contracts, it is a just and settled rule that 
their restrictive terms shall be taken most strongly against the insurer. The 
doctrine of contra proferentem is strictly applied with unaccommodating vigor, and, 
as said, ambiguities are blandly resolved in favor of the insured. So that, if the 
contract in suit is open to two constructions, one favorable to the insured and one 
not, if the insured has acted on the favorable construction, courts will take his view 
of the contract, being always mindful that the principal obligation [the very life 
and soul] of a policy is to pay the policy face when the contingency or event 
happens upon which payment is predicated. 

“In Renn v. Supreme Lodge, 83 Mo. App. loc. cit. 447, the court, by Smith, 
P. J., happily announces good and acceptable doctrine, viz.; ‘Conditions and pro- 
visions in policies are to be construed strictly against the company as they tend to 
narrow the range and limit the force of the principal obligation. Conditions pro- 
viding for disabilities and forfeitures are to receive where the intent is doubtful, 
a strict construction against those for whose benefit they are introduced.’” 

It will be noted that the Court of Appeals cites the Mathews Case. Following 
this, the Court of Appeals then takes up the several provisions of the contract, and 
construes them—ignoring none. After considering all, such court ruled that the 
policy (considering all its particular provisions and conditions) was a “30-year life 
policy,’ and the defendant was liable. It was stipulated and agreed that it was 
liable, if the contract of insurance should be. found to be a “30-year life policy.” 

The Court of Appeals, in fact, as evidenced by its opinion, considered every 
provision of the written instrument, but did so in the light of the four rules of 
law set out in the quotation from its opinion above. These four rules do not 
contravene Mathews Case, but are supported by it. So that, in the statement of 
abstract principles of law, there is no conflict. Whether in the application of these 
proper rules of law, to the terms of the particular contract before us, conflict was 
created will be noted later. It suffices for this point to say that the abstract rules 
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of law announced harmonize with the Mathews Case, as well as with other cases 
along the same line. 

[4, 5] II. We are next cited to the cases of State ex rel. v. Trimble et al., 297 
Mo. 659, 249 S. W. 902 and State ex rel. v. Ellison et al., 269 Mo. loc. cit. 420, 190 
S. W. 879. The first involved an indemnity insurance contract issued by the Western 
Automobile Insurance Company. The insurance contract was one against loss and 
not one against mere liability for loss. The contract provided that the company 
should not be liable until the claim had been reduced to judgment, and that judgment 
paid in cash. The Court of Appeals ruled that the payment of the judgment by 
ragged was a payment within the terms of the policy. This court ruled, and properly 
so, that: 

“The language is unequivocal and is to be given its plain meaning, though found in 
an insurance contract. State ex rel. v. Ellison, 269 Mo. loc. cit. 420.” 

Both of these cases, relied upon by relator, simply rule that plain and un- 
ambiguous language in a contract must be given its plain meaning, although in an 
insurance contract. The Trimble Case supra, concludes with these words: 

“The decision of the Court of Appeals conflicts with the cases which hold that 
unambiguous language is not open to construction to defeat an insurance company 
any more than other litigants, as is held in the case cited above, and others. No 
question concerning the liberality of construction in insurance cases is involved in 
this case. With all respect to our brethren of that court, we think the record 
should be quashed. It is so ordered.” 

There is nothing in the Court of Appeals ruling that conflicts with this rule, 
unless it be said that the language in the policy involved here is so plain and un- 
ambiguous that no court can say that it is other than a “30-year term policy.” The 
language of the policy is not of the kind and character of the language used in 
either the Trimble or Ellison Cases, supra. We find no conflict between the Court 
of Appeals opinion, and our two opinions cited first above. In fact, the Court of 
Appeals took up the divers provisions of the contract, and as best it could, by 
the application of sound rules of construction, reached a conclusion as to the mean- 
ing of a contract, which contract is by no means expressed in plain and unambiguous 
language. So that, no conflict, as stated above, appears as between the opinion of 
our learned brothers, and the two cases above mentioned. 

III. We need not go further with the case. The general rules of construction 
applied by the Court of Appeals in determining the meaning of this contract accord 
with our rules. Taken as a whole, the contract language is not free from am- 
biguities. The sole question was whether the contract language made the policy a 
“30-year life policy” or a “30-year term policy” as said policies were defined in 
the agreed statement of facts. 

[6] This court has never construed such provisions as are found in this con- 
tract with reference to the single question here involved. It was, therefore, an open 
question for the Court of Appeals to determine. Whether such court determined it 
right (which personally we think it did) or wrong is immaterial here. 

It follows that our writ was improvidently issued, and should be quashed. It is 
so ordered. 

Ragland, J., concurs. 

Woodson. J., concurs in all except the remark made as to case of State ex rel. v. 
Trimble, 249 S. W. 902. 

David E. Blair, J., dissents. 

On Hearing in Banc. 

Per Curiam. The foregoing opinion by Graves, J., in Division No. 1, is adopted 
as the opinion of the Court in Banc. 

White, Ragland, and Woodson, JJ., concur. 

Walker, J., absent. 

James T. Blair, J., not sitting. 

David E. Blair, J., dissents. 





Life] Weisman v. Continental Life Ins. Co. 


WEISMAN v. CONTINENTAL LIFE INS. CO. (No. 18082.) 
(St. Louis Court of Appeals. Missouri. Oct. 7, 1924.) 
267 Southwestern Reporter 21. 


1. INSURANCE—APPLICATION MADE PART OF CONTRACT AND 
POLICY MUST BE CONSTRUED TOGETHER, AND BOTH GIVEN 
EFFECT, IF POSSIBLE. 

Where, by terms of policy, application forms part of contract, both instruments 
must be construed together to determine parties’ intent, and both given effect, if possi- 
ble, by any reasonable construction. 

(For other cases, see Insurance, Dec. Dig., § 151[2].) 


3. INSURANCE—WORD “OR,” IN POLICY PROVISION THAT POLICY 
SHOULD NOT BE EFFECTIVE UNLESS DELIVERED WITHIN 30 
een OR INSURED IN GOOD HEALTH, CONSTRUED TO MEAN 
Where application provided that policy should not be in force if insured was 

not in good health when policy was delivered, word “or,” in policy clause that policy 

should not take effect unless first premium had been paid and policy delivered within 

30 days of its date, “or” unless applicant was in good health at time of delivery, must 

be construed as “and,” in order to harmonize provisions. 
(For other cases, see Insurance, Dec. Dig., § 136[4].) 


4. INSURANCE—WAIVER OF REQUIREMENT THAT INSURED BE IN 
ae HEALTH WHEN POLICY DELIVERED HELD JURY QUES- 
Whether insurance company waived requirement that insured be in good health 

‘ when policy was delivered by delivering policy with knowledge that he was not ‘n 

good health held for jury, and not for court, to determine. 
(For other cases, see Insurance, Dec. Dig., § 668[15].) 


5. INSURANCE—CONTRACT OF INSURANCE, DELIVERED AT _ IN- 
SURED’S OFFICE DURING HIS ABSENCE, CONSUMMATED WITH- 
OUT FURTHER ASSENT BY INSURED. 

Where policy was issued in conformity with application, contract, when delivered 
at insured’s office in his absence, was consummated without further assent by insured. 

(For other cases, see Insurance, Dec. Dig., § 136[5].) 

Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 

Action by Annie Weisman against the Continental Life Insurance Company. 
sone for plaintiff, and defendant appeals. Reversed and remanded for new 
trial. 

Charles G. Revelle and S. C. Rogers, both of St. Louis, for appellant. 

Bishop & Claiborne and Rowland L. Johnston, all of St. Louis, for respondent. 

Bruere, C. This is an action upon a life insurance policy, issued by the defendant 
on the life of plaintiff’s husband, Samuel Weisman, in which plaintiff was named as 
beneficiary. There was a verdict and judgment for the plaintiff for the full amount 
of the policy, together with 10 per cent. damages for vexatious refusal to pay said © 
policy, and $800 attorney's fees, and defendant has appealed. 

The petition is in the conventional form. The defendant, in its answer, admitted 
the execution of the policy and the death of the insured, but denied that it delivered 
the policy to Samuel Weisman, or that Samuel Weisman paid to defendant, or any 
person for it, the premium of $218.34, mentioned in the petition. 

The defendant further pleaded that on the 8th day of April, 1920, the assured 
made a written application for insurance to the defendant, then known as Pioneer Life 
Insurance Company of America, and that said application contained the following 
stipulation : 

“T hereby agree * * * that the company shall incur no liability until this applica- 
tion has been approved and policy issued thereon by the company, and actually de- 
livered to me, and the first premium required therein paid to the company during my 
lifetime, and while in good health, and that delivery to the company’s agent shall not 
be construed as delivery to me.” (Italics ours.) 

The answer also alleged that on the 14th day of April, 1920, defendant approved 
said application, and executed on that date its said policy of insurance; and that said 
policy contained, amongst others, the following provisions : 

“Insurance Takes Effect. This policy shall not take effect, unless the first 
premium hereon has been paid and this policy delivered to the applicant within thirty 
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(30) days from the date hereof, or unless the applicant is in good health at the time 
of tts delivery.” (Italics ours.) 

“This policy and the application therefor constitute the entire contract.” 

The answer further alleged that after the execution of said policy and before 
the delivery thereof, and on the 6th day of May, 1920, the assured became seriously ill 
and afflicted with cerebral hemorrhage; that said illness and affliction caused his death 
on. the 21st day of May, 1920; that the assured was not in good health from the 
6th day of May, 1920, until the 21st day of May, 1920, but was seriously and fatally 
afflicted; that the plaintiff knew of said affliction, and that the assured was not in 
good health, but, for the purpose of wronging, cheating, and defrauding defendant, 
caused knowledge of said infirmity and illness to be kept from defendant and its 
agents; that on the 13th day of May, 1920, the defendant, through its agent, relying 
upon the provisions of said policy and the application thereof, to the effect that said 
policy would not become effective unless delivered while the assured was in good 
health, undertook to deliver said policy to the assured through its agent; that said 
agent was informed by the agent of plaintiff and the assured that the assured was 
out of the city of St. Louis on business; that said agent, acting for the assured and 
for the plaintiff, by said representations induced defendant, through its agent, to leave 
said policy with said agent, and that thereafter said agent paid the premium on said 
policy; that the said statements of the said agent of the plaintiff and the assured 
were false and untrue; that they were made for the purpose of deceiving the defend- 
ant in relation to said policy, and for the purpose of securing delivery thereof; that 
said policy of insurance was never in force and effect; and that plaintiff never became 
entitled to any benefits thereunder. 

The answer further alleged that the plaintiff was estopped to prosecute her claim, 
for the reason that plaintiff, in her proofs of death, furnished to defendant, stated ° 
that the assured was sick and afflicted from and after the 6th day of May, 1920, until 
his death on the 21st day of May, 1920; and that, according to said admission to de- 
fendant, said policy was not in force and of effect at the time of its delivery to the 
assured, if delivered, on account of the terms thereof and of the application that 
was a part thereof. 

The reply put in issue the new matter set up in the answer. 

The facts in the case are briefly as follows: On April 8, 1920, the assured ginde 
a written application to the defendant company, then known as the Pioneer Life In-’ 
surance Company of America, for the policy in question. The application contained 
the stipulation set up in the answer. The policy was issued May 10, 1920, by the 
defendant insurance company for $4,500, and contained the provisions alleged in the 
answer. On May 13, 1920, defendant’s agent, Herman L. Weiss, went to the assured’s 
place of business and delivered the policy to Heyman Weisman, assured’s agent and 
clerk, and received from him a check, signed by the assured, for the first premium of 
$218.34, due on the policy in question. It further appears, according to the evidence 
adduced by the plaintiff, that when, on May 13, 1920, defendant’s agent, Herman L. 
Weiss, appeared at deceased’s place of business to deliver the policy, he was told 
by Mr. Heyman C. Weisman, before the policy was delivered that the assured was at 
home, not feeling well. This evidence was contradicted by Mr. Weiss, who testified 
that Heyman C. Weisman informed him, at the time the policy was delivered, that 
the assured was out of the city on business. 

The defendant adduced evidence tending to show that on May 6, 1920, the assured 
had fallen, in the bathroom of his home, and struck his head against a radiator, and 
that this caused cerebral hemorrhage, and his death on May 21, 1920. 

At the conclusion of the trial, the court gave a peremptory instruction of its own 
motion to the jury to find for plaintiff. In said instruction, the court charged the 
jury inter alia as follows: 

“And in this case the court instructs you, further, that the provision in this policy 
which has hereinbefore been read to you means that the policy shall not take effect, 
unless the premium has been paid and the policy delivered to the applicant within 
30 days from the date thereof; that is to say, 30 days fromm May 10, 1920, or, if de- 
livered after 30 days from its date, then it must be delivered to the applicant while in 
good health. Here it was delivered to the applicant within 30 days after its date, 
and therefore it is binding upon the defendant, irrespective of whether applicant was 
in good health at the time or not. * * *” 

Counsel for defendant ask a reversal of the judgment herein because of the 
giving of said instruction. The theory of the court, as expressed in said instruction, 
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was that there was a conflict between the provisions of the application and the policy; 
that therefore the provision in the policy prevailed over that in the application; that 
the provision in the policy was obscure and ambiguous, and susceptible of being 
understood in two different senses, and that therefore that construction most favorable 
to the assured must be adopted. 

[1] We cannot bring ourselves to subscribe to said theory and holding of the 
learned trial judge. It is a fundamental rule in the construction of contracts, includ- 
ing contracts of insurance, that the court must give the instrument under consideration 
a reasonable interpretation and adopt the construction that is consonant with the 
apparent object and plain intent of the parties, as gathered from the whole instru- 
ment. By the terms of the policy, the application for insurance forms a part of the 
contract itself. The two instruments must therefore be considered together, for the 
purpose of determining the intention of the parties, and both should be given effect, 
if possible by any reasonable construction. The clause in the application should not 
be construed as wholly repugnant to the rest of the policy, unless irreconcilable with 
the manifest intention of the parties, as ascertained upon a consideration of the whole 
instrument. 

{2] Another rule of interpretation may be well used here, which is that the word 
“or” may be read as “and,” and vice versa, as the necessity of harmonizing the pro- 
visions may require, and in order to effectuate the evident intention of the parties, as 
gathered from all parts of the instrument. Bishop on Contracts (2d Ed.) § 383; 
2 Parsons on Contracts (9th Ed.) § 495; 1 Story on Contracts, §§ 773, 774; 2 Suther- 
land on Statutory Construction, § 397; 6 Words and Phrases, First Series, p 5002; 
Endlich on Interpretation of Statutes, §303; James Auditor, etc., v. U. S. Fidelity 
& Guaranty Co., 133 Ky., 299, 117 S. W. i06; Bettman v. Harness, 42 W. Va. 433, 
26 S. E. 272, loc. cit. 275, 36 L. R. A. 566; Kennedy v. Haskell, 67 Kan. 612, 73 P. 
913, loc. cit. 914; Manson v. Dayton, 153. F. 258, loc. cit. 269, 82 C. C. A. 588; 
Thomas v. Grand Junction, 13 Colo. App. 82, loc. cit. 84, 56 P. 665; State v. Hooker, 
22 Okl. 712, 98 P. 964, loc. cit. 972. 

[3] It will be observed that the entire difficulty grows out of the use of the 
word “or,” instead of “and,” in the clause of the policy in question. It is apparent 
that in the clause in the application, which is expressly made a part of the policy, 
the parties intendéd that the policy should not be in force, in the event the assured 
was not in good health at the time the policy was delivered to him. In considering the 
clause in the policy in connection with the clause in the application, and giving it a 
reasonable, rather than a critical or technical, interpretation, it is obvious to us that 
the word “or” in said clause was used by the parties in its copulative, and not in its 
disjunctive, sense. If we read the word “or,” in the said clause in the policy, as 
“and,” we will establish a sense consistent with the clause in the application, and 
will adopt the construction that is, we think, consonant with the plain intent of the 
parties, as gathered from the whole instrument. We hold that the clause in the 
policy must be construed as if the conjunctive word “and” were substituted for the 
disjunctive “or” in said clause, and that the giving of the peremptory instruction was 
reversible error. 

[4] Learned counsel for plaintiff contend that the evidence discloses that the 
defendant, with knowledge that the insured was not in good health, delivered the 
policy and accepted the premium, and that it thereby waived the condition as to good 
health. A sufficient answer to this contention is that the question of waiver, if it be 
an issue in this case, was for a jury to determine, and not the court. 

[5] It is urged by counsel for the defendant that there was no meeting of the 
minds of the parties, and therefore no valid delivery of the policy. In support of this 
contention, counsel argue that the policy was not issued in conformity to the applica- 
tion; that there was no acceptance thereof by the assured; and that therefore the 
policy ‘never became binding. This contention is based on a false premise. The 
record herein discloses that the policy was issued in conformity to the application. 
Therefore the contract, when delivered, was consummated without any further assent 
on the part of the assured. Prindle v. Fidelity and Casualty Co. (Mo. App.) 233 
S. W. 252, and cases cited. 

[6] It is further urged by counsel for the defendant that the proofs of death 
furnished by the plaintiff show that the cause of death of the assured was cerebral 
hemorrhage, and that he suffered from this affliction from May 6, 1920, until the 
day of his death, on May 21, 1920; that said proofs of death were uncontradicted 
and unexplained; and, that therefore this case should be reversed, without remanding. 
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In view of the fact that’ this case was tried on the erroneous theory that the 
policy was binding, irrespective of whether the assured was in good health at the time 
the policy was delivered, and inasmuch as there was evidence adduced at the trial 
tending to prove that the defendant, with knowledge that the assured was not in 
good health, delivered the policy and accepted the premium, we do not think that this 
case should be reversed outright, but that the same should be reversed and remanded 
for a new trial; and the Commissioner so recommends. 

Per Curiam. The opinion of Bruere, C., is adopted as the opinion of the court. 

The judgment of the circuit court of the city of St. Louis is accordingly reversed, 
and the cause remanded for a new trial. 

Allen, P. J., and Becker and Daues, JJ., concur. 


DE ROLLER v. BOHAN ert at. 
(Supreme Court, Appellate Division, Fourth Department, Nov. 19, 1924.) 
207 New York Supplement 513 

1. INSURANCE—FRATERNAL SOCIETY MAY LIMIT BENEFICIARIES 
UNDER BENEFIT CERTIFICATE TO MEMBERS OF FAMILY. 

Under Insurance Law, § 231, subd. 2, fraternal society may limit stepson bene- 
ficiaries under benefit certificate to members of family. 

(For other cases, see Insurance, Dec. Dig., § 771.) 

2. INSURANCE—SOCIETY NAMING STEPSON AS BENEFICIARY HELD 
NOT TO HAVE WAIVED RIGHT TO OBJECT. 

Benefit society, whose by-laws confined beneficiaries to certain relatives, not 
including stepchildren, and members of insured’s family, did not waive its right to 
object to a stepson as such, where certificate naming him as beneficiary described him 
as a member of insured’s family. 

(For other cases, see Insurance, Dec. Dig., § 777.) 

3. INSURANCE—STEPSON HELD “MEMBER OF FAMILY” AT TIME OF 
ane DEATH, WITHIN BY-LAWS OF FRATERNAL BENEFIT 
Stepson, who lived with stepfather for 20 years, in mutually acknowledged rela- 

tionship of father and son, held to be “member of family” of stepfather at time of 

stepfather’s death, within by-laws of fraternal benefit association, though he had 
ee left stepfather’s home for financial reasons 14 months before stepfather’s 
death. 

(For other cases, see Insurance, Dec. Dig., § 771.) 

Davis and Sears, JJ., dissenting. 

Appeal from Supreme Court, Monroe County. 

Action by Henry De Roller against William Bohan, Jr., also known as William 
Harris, and Edward Golden, impleaded with the Modern Woodmen of America. 
From a judgment awarding to the two defendants first named a fund of $1,000, and 
dismissing the complaint as against the defendant last named, plaintiff appeals. Re- 
versed on the law and facts, and judgment directed for plaintiff. 

Argued before Hubbs, P. J., and Clark, Davis, Sears, and Taylor, JJ. 

Van Alstyne, Toan & Allen, of Rochester (Thomas L. Toan, of Rochester, of 
counsel), for appellant. 

Decker & Menzie, of Rochester (George P. Decker, of Rochester, of counsel), 
for respondents. 

Taytor, J. The defendant Modern Woodmen of America is an assessment 
fraternal benefit society organized under the laws of the State of Illinois. It appears 
that in October, 1903, one James Bohan, of Rochester, N. Y., was accepted as a 
beneficiary member of said society; that in April, 1917, upon the application of said 
member, a certificate was issued, designating this plaintiff as beneficiary, he being 
named in said certificate as a “member of his” (James Bohan’s) “family.” Section 
50 of the by-laws of this society provides, among other things, that— 

“No payment shall be made upon any benefit certificate to any person who does 
not bear the relationship as wife, surviving child, legally adopted child, heir, blood 
relative or person dependent upon, or member of the family of the member at the 
time of his death.” 

In August, 1921, said James Bohan died and due proofs of death and of plaintiff’s 
right to a benefit fund of $1,000 from said society were filed with the corporation, 
pursuant to the contract. During all the period mentioned said James Bohan was a 
member of the society in good standing, and the said certificate was of full force 
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and effect. After this action was brought against the society, defendants Bohan and 
Golden were impleaded, and the benefit fund was paid into court by the society to 
await the outcome of the action. 

_ . The plaintiff contends that it has been established that said James Bohan mar- 
ried plaintiff's mother when the latter was but six years old; that ever since that 
time plaintiff has been treated as said Bohan’s own son and raised as such; that 
with the exception of four years spent in the navy, plaintiff lived with his stepfather 
and contributed to his support and that of plaintiff’s mother; that upon his discharge 
from the navy plaintiff put into the family purse from his savings the sum of 
$500; that he paid his mother’s funeral expenses and remained with his stepfather 
until June, 1920, and supported his stepfather when the latter was not working and 
took care of him when he was sick; that while plaintiff did not live under the 
same roof with his stepfather from June, 1920, until the latter’s death in August, 
1921, the separation was temporary, due to the fact that the old homestead was sold, 
that there was a temporary business depression, and that plaintiff was away seeking 
work; that plaintiff continued to visit his stepfather and did not have the latter 
dwelling with plaintiff on account of sickness in plaintiff’s family, but that all 
cordial relations were maintained, and appellant continued to contribute to his step- 
father’s support; that during the last illness of the stepfather, plaintiff visited him 
frequently and took him provisions and money and finally paid his funeral expenses, 
amounting to the sum of $225. 

Plaintiff contends that under these circumstances the theory of the lower court 
that the words “member of family” meant merely a person living in the same house, 
that it meant mere physical presence under a common roof, like a boarder or ser- 
vant, is too narrow a construction of the language of the by-laws; in short, that the 
plaintiff was as much a member of the family as would have been a son of the 
same blood, and that whatever separations occurred were due to necessity alone and 
were not permanent. 

Respondent asserts, and correctly, that the society’s by-laws in force and the 
benefit certificate issued to James Bohan made provision in case of a “disqualified 
beneficiary.” But this, of course, does not tend to indicate that this plaintiff 
became disqualified. The respondent further claims. as to the vital point involved, 
that although the society’s representative realized that plaintiff, as proposed bene- 
ficiary, was a stepson of its member, James Bohan, the plaintiff was accepted, not 
as such, but as a member of the family simply, as one who was not a blood relative, 
one who was really only eating and sleeping in James Bohan’s house and helping 
the family somewhat financially to pay for his board and “keep”; that plaintiff 
married, that the old home was broken up, and that plaintiff, at least after Janury, 
1920, maintained with his wife a home of his own; and that at the time of and long 
before the death of James Bohan plaintiff was not of the household of his stepfather, 
and therefore not a “member of his family,” within the benefit society’s contract. 

[1, 2] We see nothing in appellant’s claim that the society accepted him as a 
stepson beneficiary under the New York statute, that its act in issuing the cer- 
tificate was ultra vires, or that the society “has waived its right to object to the 
appellant as a lawful beneficiary.” Even if the society is subject to the laws of 
the state of New York, as alleged by appellant, it is permitted by subdivision 2 of 
section 231 of the New York Insurance Law (as added by Laws 1911, c. 198) to 
“limit the scope of beneficiaries within the above classes.” Therefore the society 
had the right to limit stepson beneficiaries to “members of the family.” So no 
question of ultra vires is involved. Nor has the society waived any rights, for it 
expressly made plaintiff a beneficiary as a member of James Bohan’s family. 

[3] Taking up next the main controversy, how can it be fairly said that from 
the time James Bohan married plaintiff’s mother (plaintiff being then 6 years old) 
until 14 months before the death of James Bohan, over 20 years, plaintiff was not, to 
all intents and purposes, as fully and intimately a member of James Bohan’s family 
as a real son would have been? The testimony all indicates it; no one disputes it. 
The court below, in its memorandum of decision (folio 41), says: 

“He was looked upon by Mr. Bohan as a son and in turn called Mr. Bohan 
father, deferred to and treated him as such; in fact, composted himself more filially 
than is frequently the case in children of the flesh. That they stood in the mutually 
acknowledged relationship of father and son with the mother until her death, and 
thereafter until Mr. Bohan’s death constituted one united and happy family, cannot 
be doubted by any one conversant with the situation.” 
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If this: be granted, it must be conceded. that from June, 1920, when plaintiff was 
obliged to leave his stepfather’s home temporarily for financial reasons only, plaintiff 
continued to show toward his stepfather all the affection and solicitude and attention 
of a son consanguine. Nothing occurred, nothing was done, nothing was neglected 
to mar or weaken the old relation. It must be conceded that a blood son, situated 
as this plaintiff was, and behaving as plaintiff did during these 14 months, and on 
and after his stepfather’s death, would not have lost his standing in public estimation 
as a member of the family nor would he have lost it in law. Wherefore, then, 
should this plaintiff be held without the pale? He was more than a servant or a 
companion or a boarder or some similar mere adjunct of the family circle. He was 
the son of James Bohan’s wife, held in affection by his stepfather, giving full affection 
in return, behaving all the time as a good son should behave. What did he do or 
omit to do‘at any time which should demote him? 

Tepper v. Royal Arcanum, 61 N. J. Eq. 638, is not entirely in point; but in the 
last paragraph, on page 642, 47 A. 460, 88 Am. St. Rep. 449, is found a discussion 
of the relative status of a stepchild and a blood child, which is applicable to this case. 

Callahan v. Switchmen’s Union of North America, 189 App. Div. 5, 177 N. Y. S. 
35, is not in point; for there the half-sister named beneficiary as “sister” (the actual 
fact being unknown to the society) was specifically barred as a lawful beneficiary 
by the constitution of the society. In the instant case the society, within the language 
of its by-laws (section 50), accepted the plaintiff as beneficiary as a “member of the 
family” of James Bohan. We grant that this is not a concession that plaintiff was 
accepted otherwise than as a “member” who was not a blood relative specifically named 
in said section 50. However, beyond all this the question is: 

“What was the fact as to the character of plaintiff’s membership before and 
after James Bohan’s death; what is the full significance of the words ‘member of the 
family’. in the by-laws before us?” 

The word “family” is variously authoritatively defined, so we get little help from 
definitions. The word may mean “a group of relatives making up a household” ; it may 
mean, as respondent contends here, such a household, including servants or even 
lodgers. The court below says in its memorandum (folio 50) that if the words 
“member of the member’s family” are intended to indicate a relationship of. family 
as between (certain blood relatives), “the limiting words ‘at the time of his death’ 
would be devoid of meaning.” This is true, for such blood relatives could not lose 
their status as “members” by doing and experiencing what plaintiff did from June, 
1920, to August, 1921. But it does not, therefore, follow that the words first above 
quoted comprehend—outside of the blood relatives—merely servants or boarders or 
other similar temporary members of the household. It is easy to understand how a 
stepson might be a member of a family under such circumstances of nonintimacy that 
he might easily lose his status as such member. And it does not at all follow that a 
stepson so intimately of the family as this plantiff was and continued to be could 
not be a “member of the family” of James Bohan within this contract before and all 
along up to the time of the latter’s death, even though compelled to be temporarily 
absent from his old home. 

It is apparent that at the time this society accepted plaintiff as a beneficiary 
he was conceded to be some sort of a “member of the family” of James Bohan. 
The society does not now dispute plaintiff’s claim. It has paid the money into court 
and is indifferent. 

Everything considered, it seems clear that this plaintiff, up to June, 20, 1920, 
was in fact a member of James Bohan’s family, that the by-laws of the society can 
fairly be construed to comprehend him as such that he continued to be such member 
until August 20, 1921, and that the court, rather than seeking to find a constricted 
meaning in the language of the contract prepared by this fraternal benefit society, 
should, in justice to all these parties, construe it broadly to carry out the evidently 
benevolent purposes of such organization. 4 

The judgment should be reversed and a judgment entered, directing the payment 
of the insurance fund and appropriate interest to the appellant, with costs. 

Judgment reversed, on the law and facts, with costs, and judgment directed for 
the plaintiff, with costs. Findings of fact disapproved and new findings made, and 
conclusions of law disapproved and new conclusions made, in accordance with the 
opinion. 

Hubbs, P. J., and Clark, J., concur. : 

Davis and Sears, JJ., dissent and vote for affirmance in an opinion by Davis J. 
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Davis, J. (dissenting). The by-laws of the fraternal organization: issuing the 
benefit certificate designated explicitly who might be beneficiaries. The group did not 
include a stepson, but did include “a member of his family whom the applicant shall 
designate in his application.” And, further, that— 

“No payment shall be made upon any benefit certificate to any peson who does not 
bear the relationship as * * * member of the family of the member at the time 
of his death.” 

For convenience I will hereinafter refer to the fraternal organization as the 
“insurer,” and to Mr. Bohan, the deceased member, as the “insured.” 

The question to be determined then is. the meaning of the term “member of the 
family of the member at the time of his death.” It is a case largely of first im- 
pression, for no controlling authorities have been cited by counsel, nor have we 
been able by our own industry to discover any decision under the facts here 
presented. 

As my Brother Taylor has pointed out, the common definitions of “family” or its 
constituent “members” are not particularly helpful in reaching a decision here. We 
must look then to the meaning the parties themselves had in mind when they entered 
into the contract. 

It may be said generally that a member of a family by blood does not lose his 
status when he leaves the parental roof and makes elsewhere a home of his own. 
Matter of Shedd, 60 Hun, 367, 14 N. Y. S. 481, affirmed 133 N. Y. 601, 30 N. E. 1147. 
Relationships established by marriage ordinarily continue and are recognized as long 
as the marriage exists. But if the tie is broken by death or otherwise, the relation- 
ship is ordinarily regarded terminated after a lapse of time or by separation, lack 
of association, or the formation of new relations. The same rule is applicable in 
the case of foster children, servants, and others who come into a family and live 
there for a long time. A feeling of attachment grows up between the different 
members of such a family, the relationship is recognized, and such persons are com- 
monly spoken of as members of the family because they live in the same household. 
But when the tie is broken and the members are separated by distance and are no 
longer in intimate association, but those departing form new ties, and set up homes 
and have families and interests of their own, there can be no doubt but they cease 
to be members of the original family in the household where they once. lived. In 
this respect their status is different from children or other blood relatives who follow 
the same course. 

In the case under consideration, the parties to the contract had a definite agree- 
ment and understanding as to what should constitute a member of the family at the 
time of the death of the insured. The certificate or policy provided: 

“That all the conditions and agreements contained in said member’s application for 
beneficial membership and in this certificate and in the by-laws of this society * * * 
shall be fully complied with.” 

And provided further that— 

“If any beneficiary named in this certificate shall die * * * or in the event of 
the disqualification of such beneficiary * * * and that such. member shall have 
failed to have had another beneficiary named in the place and stead of such deceased 
and disqualified beneficiary, then the amount specified to be paid such deceased or 
disqualified beneficiary * * * shall be payable in accordance with the by-laws.” 

It is evident then that both insurer and insured had in mind that the beneficiary 
might by death or disqualification eventually lose his right to receive payment under 
the terms of the certificate. 

Before the policy was issued, the insured made an application to change the 
beneficiary, formerly his wife, then deceased, and asked that De Roller (not eligible 
as stepson) be substituted as beneficiary. In connection therewith he made a “rela- 
tionship statement” for the purpose of establishing De Roller’s right to be designated. 
This statement consisted A i printed questions on a blank furnished by the insurer 
answered by the insured. The sole reason why the insured was entitled to name 
plaintiff as his beneficiary was that the latter was a member of the former’s family. 
He had been a stepson. His mother, the wife of the insured, had died, but De Roller 
was continuing to live in the household as a member of the family of the insured. 
Certain questions and answers in the statement are as follows: 

“Q. Do you and the said proposed beneficiary live in the same house? A. Yes. 
Q. How long have you done so? A. About nineteen years. Q. Are you a member 
of the same family circle? A. Yes. Q. If so, how long have you been? A. About 
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nineteen years. Q. Who is the head of the family in which you reside? A. I. 
Q. Do you and said proposed beneficiary usually eat at the same table? A. Yes. 
(. Do you and said proposed beneficiary usually sleep in the same house? A. Yes.” 

Before the policy was issued, the insured was notified that the insurer deemed 
plaintiff eligible to be his beneficiary under the relationship of “member of immediate 
family.” His attention was called to the by-laws that no payment could be made 
unless the person was a member of his family at the time of his death, and if Mr. 
De Roller should cease to be a member of the family, insured should apply at once 
for a change of beneficiary. Thereafter the certificate was issued and delivered. 

The parties had, therefore, a definite understanding, at and before the issuance 
of the certificate, that as to them a member of the family was one of the household 
of which insured was the head, one living under the same roof, eating at the same 
table, and being a part of the “family circle”; and that the beneficiary might by 
abandoning that relation become disqualified. The right of De Roller to be a bene- 
ficiary could not arise except upon such express conditions, and could not continue 
after the conditions changed to disqualify him. The certificate, by-laws, and appli- 
cation together constituted the contract. asses v. Switchmen’s Union of North 
America, 189 App. Div. 5, 177 N. Y. S. 3 

There is no doubt but the family ee was broken by the sale of the home, 
by the fact that the plaintiff having formed other family ties went with his wife 
to a distant city and established and maintained a home elsewhere than with the in- 
sured, who had also sought another home; and that the relationship as members of a 
family within the intent of the parties to the contract had entirely ceased. Adroit- 
ness in piecing together favorable fragments of evidence into new findings cannot 
obscure the bald, outstanding fact that before the death of the insured De Roller and 
Bohan had definitely and permanently separated. 

We must give that construction to the term “member of the family of the mem- 
ber at the time of his death” that the parties themselves gave it when the certificate 
was issued, and the construction that they themselves recognized and adopted as within 
the contemplation of the by-laws with which both were familiar. Sentimental con- 
siderations should not be urged to invalidate the contract. The by-laws are con- 
trolling, and when the evidence is clear, the contract made thereunder should be en- 
forced, even though a beneficiary named by the insured loses the benefits it was 
hoped he would receive (Sweeney v. Modern Woodmen of America, 237 N. Y. 536, 
143 N. E. 733); and where the beneficiary named is disqualified, the amount due 
under the certificate will be paid to those who under the by-laws have a legal claim 
(Mendelson v. Gausman, 157 App. Div. 370, 142 N. Y. S. 293; Dusenbury v. General 
Grant Council, No. 128, 96 Misc. Rep. 665, 161 N. ¥..S. 103; Woodbury v. Schroeder, 
116 Misc. Rep. 673, 191 N. Y. S. 513. 

My conclusion is that the plaintiff prior to the death of the insured ceased to 
be a member of the family; and that under the by-laws of the insurer the amount 
due on the certificate cannot legally be paid to him; and that the judgment should 
therefore be affirmed. 

Sears, J., concurs. 
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RE 
WESTCHESTER FIRE INS. CO. OF NEW YORK v. FITZPATRICK. 
(Circuit Court of Appeals, Bice * pega December 8, 1924.) 


( ) 
2 Federal Reporter (2d) 6 

1. INSURANCE—NATURE OF “POLICY OF INSURANCE” STATED; POL- 
ICY TO BE INTERPRETED AS OTHER CONTRACTS. 

A “policy of insurance” is nothing more than a contract whereby insurer under- 
takes to protect insured from loss arising from named risks, for the consideration, 
on the terms, and under the conditions recited, and in the main it is to be interpreted 
as other contracts. 

(For other cases, see Insurance, Dec. Dig. §§ 124, 146[1].) 

2. INSURANCE—WHETHER DEFENDANTS CONCEALED, MISREPRE- 
SENTED, OR MADE FALSE OATH AS TO MATERIAL MATTER 
RELATING TO POLICY HELD FOR JURY. 

Under fire policy conditioned to be void for any material misrepresentation, and 
for any fraud or false swearing of insured, whether insured’s contract to sell prem- 
ises in question, which was concealed by him in his examination under oath, was mate- 
rial concealment or misrepresentation relating to insurance, and whether he made false 
oath concerning such matter, held questions for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

3. INSURANCE—WHETHER INSURED’S REFUSAL TO SUBSCRIBE EX- 
AMINATION AS REQUIRED BY POLICY WAS JUSTIFIED HELD FOR 
THE JURY. 

Under policy provision requiring insured, when required, to submit to examina- 
tion under oath and to subscribe the same, and precluding suit on policy until full 
compliance therewith, held, that sufficiency of insured’s justification of refusal to 
subscribe examination presented jury question. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

5. INSURANCE—WHETHER EXCESSIVE LOSS CLAIMED VIOLATED 
pla AGAINST FRAUD OR FALSE SWEARING HELD FOR 
JURY. 

Whether plaintiff’s misrepresentation of amount of loss in proof of loss violated 
condition of fire policy regarding fraud or false swearing held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14]. 

6. INSURANCE—WHETHER BUILDING INSPECTOR’S GONDEMNATION 
WAS RESULT OF CONNIVANCE WITH INSURED HELD JURY 
QUESTION. 

In action on fire policy, whether condemnation of insured building by city build- 
ing inspector was bona fide, or was result of connivance with insured for purpose of 
evicting tenants, held a jury question. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

7. INSURANCE—REFUSAL OF "INSTRUCTION AS TO MISREPRESENTA- 
TION AND CONCEALMENT HELD ERROR 
In an action on a fire policy, refusal to instruct that verdict should be for de- 

fendant if plaintiff misrepresented value of building or amount of loss, or concealed 

fact that building had been condemned by building inspector, held error. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 

8. INSURANCE—REFUSAL TO INSTRUCT IN REGARD TO INCREASE 
OF HAZARD BY CONDEMNATION OF BUILDING AND INSTRUC- 
TION TO TENANTS TO VACATE HELD ERROR. 

In action on fire policy, refusal to charge that if city building inspector condemned 
building and insured notified his tenants of such condemnation and ordered them to 
vacate, hazard was increased, and defendant should have verdict, when modified by 
appropriate reference to bona fide character of condemnation, held error. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 

9. INSURANCE—CONTRACT OF SALE RESERVING TITLE IN VENDOR 
NOT CHANGE OF “INTEREST.” 

Under fire policy providing against any change in interest, title, or possession 
of insured without insurer’s knowledge or consent, a contract of sale between insured 
and another reserving title until delivery of deed, there was no such change of interest 
as would warrant direction of verdict for insurer; “interest” meaning insurable 
interest or interest that would alter the risk. 
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(For other cases, see Insurance, Dec. Dig. § 668[5].) 

11. a OWES INSURER DILIGENCE AND GOOD 
TH. 

Agent of insurance company, in insuring property of a third person, must -act 
in good faith toward his principal, and do nothing to militate against its interest, 
giving to his principal such information in respect to the hazards as by honest industry 
he can procure. 

(For other cases, see Insurance, Dec. Dig. § 380.) 

12. INSURANCE—AGENT PROCURING INSURANCE ON OWN PROP- 

ERTY MUST DISCLOSE EVERY MATERIAL FACT. 

An insurance agent, when applying to his principal for insurance on his own 
property, having full and exclusive knowledge of the hazards, owes the utmost degree 
of good faith, and for him to withhold knowledge of any material fact is a fraud 
on his principal sufficient to avoid the policy. 

(For other cases, see Insurance, Dec. Dig. § 81.) 

Appeal from District Court of the United States for the District of New Jersey; 
Joseph L. Bodine, Judge. 


Action by Joseph F. Fitzpatrick against the Westchester Fire Insurance Com- 
pany of New York City. Judgment for plaintiff, and defendant brings error. Re- 
versed, and new trial ordered. 

Arthur T. Vanderbilt, of Newark, N. J., for plaintiff in error. 

Charles J. Stamler, of Elizabeth, N. J., for defendant in error. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

Woottey, Circuit Judge. This is an action on a policy of fire insurance issued 
by the defendant company in favor of the plaintiff, its local agent at Elizabeth, New 
Jersey, in the sum of $3,500 on an old frame ice house converted into a “two-home” 
dwelling, situate on an alley and occupied by colored people, which, together with the 
land on which it stood had shortly before the fire been purchased by the insured for 
$2,800. The plaintiff had a verdict for $2,080; the defendant sued out this writ of 
error. 

Continuing to speak of the parties as they stand on the record, the defendant 
states that the learned trial court in submitting the case to the jury restricted the issues 
of fact to the value of the burned building (which is true) and by appropriate assign- 
ments of error complains that the court deprived it of all defenses arising under the 
policy save the one mentioned. If this is so, the case must be tried again, when the 
same questions will reappear and call for decision. We shall therefore briefly dispose 
of them in the order in which they have been presented. 

{1] Keeping in mind that a policy of insurance is nothing more than a contract 
whereby one party undertakes to protect the other party from loss arising from named 
risks for the consideration and upon the terms and under the conditions recited, and 
that in the main it is to be interpreted, enforced and resisted like other contracts, we 
turn to the writing to find what the parties agreed upon. By one provision of the 
policy the parties agreed that: 

“This entire policy shall be void if the insured has concealed or misrepresented, in 
writing or otherwise, any material fact or circumstance concerning this insurance or 
the subject thereof; or if the interest of the insured in the property be not truly 
stated herein; or in case of any fraud or false swearing by the insured touching any 
matter relating to this insurance or the subject thereof, whether before or after a 
loss.” 

It developed in the testimony that, some time after the policy was issued and before 
the fire, the plaintiff had entered into a contract to sell the premises in question (in- 
cluding the land) for $3,200, and that in an examination taken under oath, as pro- 
vided by the policy, he had said nothing about this contract. The defendant moved 
for a directed verdict in its favor on the ground that the plaintiff, violating the 
quoted provision, had in his examination falsely and fraudulently concealed this fact. 
The court’s refusal of the motion is assigned as error. . 

[2] Whether the contract of sale was a “material fact” which the plaintiff con- 
cealed or misrepresented in his examination and whether he made a false oath con- 
cerning this matter or any matter related to the insurance were questions for the jury 
which the court should have submitted in addition to the single question of value. In 
view of the fact that the plaintiff made an explanation, in way of justification, of what 
happened at the examination when he made the alleged concealment, misrepresentation 
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and false swearing, we are of opinion that the learned trial court committed no error 
in denying the defendant's motion for a directed verdict on these grounds. 

[3] By other provisions of the policy the parties agreed that: 

“The insured, as often as required shall * * * submit to examination under oath 
by any person named by this company, and aieribe the same.” 

“No suit or action on this policy for the recovery of any claim shall be sustain- 
able * * * until after full compliance by the assured with all the foregoing re- 
quirements.” 

It was under this provision that the plaintiff submitted to examination; but, when 
requested, he refused to sign the transcript. The defendant moved for a directed 
verdict on this ground. The plaintiff, however, had given a reason for his refusal, the 
sufficiency of which was for the jury to determine. We are therefore of the opinion 
that the trial court committed no error in refusing this motion. 

[4] Touching the same subject the defendant specifies error in the court’s refusal 
to charge the following instruction to the jury: 

“Tf you find plaintiff refused to subscribe his examination under oath your verdict 
will be for the defendant.” 

Such an instruction, given in these restricted terms, would have deprived the 
plaintiff of his right to justify his refusal. This was his right and therefore the matter 
was for the jury. There was no error here. 

[5] Nor do we find error in the court’s refusal of the defendant’s motion. to direct 
a verdict in its favor on the ground that the plaintiff in misrepresenting the amount of 
loss in his proof of loss violated the conditions regarding fraud or false swearing. 
This also was for the jury. 

[6, 7] Aside from the plaintiff’s contract of sale showing a purchase price for the 
whole property which was less than the claimed value of the building insured, an- 
other matter developed at the trial which had a bearing on both the value of the prop- 
erty and concealment of the risks insured against. The city building inspector exam- 
ined the building, found it unsafe and in a dangerous condition and formally con- 
demed it, commanding the plaintiff to demolish and remove it. Whether this con- 
demnation was bona fide or was made in connivance with the plaintiff for the pur- 
pose of evicting the tenants was a question of fact for the jury to decide in connection 
with the issues of value and concealment. With these facts in mind the defendant 
asked the court to charge the jury as follows: 

“If you find that the plaintiff misrepresented the value of the building or the 
amount of loss caused by the fire, or concealed the fact that the building had been 
condemned by the building inspector, or concealed the fact that there had been a 
change in the interest, title, or possession of the said building, your verdict will be 
for the defendant.” 

Properly modified on the issue of condemnation, we see no infirmity in this prayer 
except in its reference to the concealment of the contract of sale. Certainly the other 
matters arose under the policy and were proper subjects of defense and should have 
been submitted to the jury. We are of opinion that the court’s refusal to charge 
the substance of this prayer (except the phase in respect to change of interest of 
which we shall speak presently) was error. 

[8] So, also, the court fell into error when it refused to change the instruction 
next prayed (when modified by an appropriate reference to the bona fide character 
of the condemnation), which was: 

“Tf you find that prior to the fire the building inspector condemned the building 
and the plaintiff notified the tenants of such condemnation and ordered them to vacate 
the premises, there is an increase of hazard and your verdict will be for the defendant.” 

[9] The defendant, by several assignments, charges error to the trial court in its 
refusal to direct a verdict in its favor on the ground that the plaintiff, contrary to 
the terms of the policy, made a contract for the sale of the insured property which 
effected a change in “interest, title or possession” without its knowledge or consent. 
It is clear from this contract there was no change of “title,” because the deed had not 
been delivered; nor was there a change of “possession,” for the owner retained the 
property. The only question is whether there was a change of “interest.” The con- 
tract of sale provided that: 

“The risk of loss or damage to such premises by fire or otherwise until the delivery 
of the said deed is assumed by the party of the first part” (Fitzpatrick). 

The risk which Fitzpatrick, the plaintiff owner, assumed in the sale contract was a 
risk to the same interest in the property against which he was initially insured. Was 
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there a possible change of interest effected by this purely executory contract contain- 
ing the quoted reservation? We construe the word “interest” as meaning either an 
insurable interest or an interest that would alter the risk. While under authority of 
many cases a contract of sale of property (without risks assumed by the vendor) 
would normally convey an insurable interest to the purchaser, the only interest in which 
risks here involved was not conveyed but by express agreement of the parties stayed 
with this vendor (the plaintiff) until delivery of the deed. Without change of title, 
possession or insurable interest it is difficult to see how the contract of sale effected 
a change in the risk. However, we repeat that the transaction of sale was relevant to 
the question of value and was also admissible as matter concealed or withheld at the 
examination on the question of the plaintiff’s alleged false swearing, of the mate- 
riality of which the jury was the judge. It is plain that the transaction of sale, stand- 
ing alone, was not a ground for a directed verdict and, therefore, the court committed 
no error in refusing the motion. 

[10] The tenth and fourteenth assignments of error are addressed to the court’s 
refusal to charge the defendant’s fourth and eighth prayers. These prayers are cumu- 
lative of about all the defendant’s contentions and are therefore so involved that, if 
charged, they would have confused the jury. It was not error to refuse them. Yet, 
each contains a reference to a matter in respect to which the jury should have been 
instructed. This is the position of the plaintiff as agent of the defendant at the 
time he applied for and was granted insurance on his own property based on his own 
representations of value and his position during the period the policy was in force. 

[11-13] In placing insurance upon property of a third person an agent of an in- 
surance company is under a duty to act in good faith toward his principal and to do 
nothing to militate against its interest. This obligation is imrposed not by special 
agreement but by rule of law. Ralston v. Turpin, 129 U. S. 663, 9 S. Ct. 420; 32 
L. Ed. 747. The principal has the right to expect from its agent such information in 
respect to the hazards of the undertaking as by honest industry he can procure. But 
when applying to his principal for insurance upon his own property, the agent is in a 
position of higher responsibility, for then he has full and sometimes exclusive knowl- 
edge of the situation and knows every risk involved. He is therefore bound at all 
times to the utmost good faith in his disclosures. To withhold knowledge of any 
material fact in such case becomes a fraud on the principal, sufficient to avoid the 
policy. Cascade F. & M. Ins. Co. v. Journal Publishing Co., 1 Wash. 452, 25 P. 331; 
Spring Garden Ins. Co. v. Wood, 194 F. 669, 671, 114 C. C. A. 416. The relation of 
interested agent and dependent principal bears directly on the evidential value of 
things done and omitted by the agent in soliciting and in continuing the insurance. 
The jury should, by appropriate instructions, have been informed of the character of 
this relation and its corresponding obligation to aid them in weighing the evidence. 
Firemen’s Fund Ins. Co. v. McGreevy, 118 F. 415, 55 C. C. A. 543. 

The judgment is reversed and a new trial awarded. 


SCHUMACHER et at. v. NORTH BRITISH & MERCANTILE INS. CO., 
Limitep. (No. 4241.) 
(Circuit Court of Appeals, Ninth Circuit. November 24, 1924. Rehearing Denied 
January 5, 1925.) 
2 Federal Reporter (2d) 509 

1. INSURANCE—INSURER IS BOUND BY CONTRACT AS MADE BY 
AGENT AND ACCEPTED. 

An insurer which accepts a contract made by an agent and retains the premium 
paid ratifies and is bound by the entire contract as made by the agent. 
(For other cases, see Insurance, Dec. Dig. § 94.) 

2. INSURANCE—INCORPOREAL INTEREST IN PROPERTY IS INSUR- 
ABLE. 

Every interest of advantage in property, corporeal or incorporeal is insurable at 
actual value and full indemnity. 
(For other cases, see Insurance, Dec. Dig. § 126.) 

3. INSURANCE—POLICY ON HOPS UNDER CONTRACT OF SALE HELD 
TO COVER INTEREST OF INSURED IN CONTRACT; POLICY NOT 
VOID AS OVER INSURANCE. 

Plaintiff, who had contracted for sale of: his season’s crop of hops, after they 
matured contracted with defendant for their insurance at the contract price and pail 
the premium, the policy reciting that they were under contract of sale and limiting 
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defendant’s liability to the contract price. When the hops were destroyed by fire, 
their market value was much less than the contract price. Held, that the policy cov- 
ered not only plaintiff’s interest in the hops, but also in the contract, and his recovery 
was not limited to the market value of the hops, nor was the contract invalid, as in 
violation of a state statute making it unlawful to insure property in excess of its “fair 
and actual value,” which-is applicable only to ordinary corporeal property. 

(For other cases, see Insurance, Dec. Dig. §§ 140%4, 507.) 

Appeal from the District Court of the United States for the Southern Division 
of the Western District of Washington; Edward E. Cushman, Judge. 

Suit in equity by L. P. Schumacher and H. L. Hart against the North British & 
Mercantile Insurance Company, Limited. From the decree, complainants appeal. Re- 
versed and remanded, with directions. 

Harold Preston, O. B. Thorgrimson, Leander T. Turner, and R. H. Coshun, all 
of Seattle, Wash., for appellants. 

Raymond D. Ogden and Fred G. Clarke, both of Seattle, Wash., for appellee. 

Before Hunt and Rudkin, Circuit Judges, and Bourquin, District Judge. 

Bourguin, District Judge. Plaintiffs appeal from a decree awarding them less 
than their prayer in a suit to reform and enforce a fire insurance policy in their behalf 
executed by defendant. Although the vital element and controlling principle of the 
case appears to have escaped the attention of the trial court and counsel, the whole 
is of that simplicity which admits of desirable brevity without sacrifice of clarity. 

The pleadings are usual, and so far as essential, the facts are that Schumacher 
had sold his 1922 crop of hops to be grown near Chehalis, Wash., to Hart for 35-cents 
per pound, in part advanced and balance to be paid on delivery and acceptance. There- 
after and as harvest and its fire hazard approached, Schumacher entered into a con- 
tract with defendant to insure the hops at the sale price of 35 cents per pound but not 
to exceed $10,000, and paid the premium. The policy was prepared, executed and 
retained by defendant’s local corporation agent, and not seen by Schumacher until 
after the fire had destroyed the hops in amount 30,496 pounds. 

This policy was of New York standard form, and the cover clause, instead of 
describing Schumacher’s interest in the sale of the hops, merely is $10,000 on hops 
being the property of insured, or on joint account, or sold but not removed. Amongst 
other and usual provisions is one, a rider, that “it is understood and agreed that in 
event of loss or damage to hops insured under this policy, on which contract for sale 
has been made, claim hereunder shall in no event exceed the contract price”; ard 
others, that the insurer shall not be liable beyond the “actual cash value” at the time 
of the loss, and in no event to “exceed what it would cost the insured to replace the 
same with material of like kind and quality.” When the hops were insured and de- 
stroyed, like hops had a market value of 12 cents per pound. 

Plaintiffs sued for the sale price of 35 cents per pound, and defendant conceded 
the market value of 12 cents per pound. The District Court found that the contract 
had been made as aforesaid, but, holding that insurance in excess of market value 
is illegal, denied reformation of the policy and to plaintiffs awarded recovery to the 
extent of market value. We agree with the finding, but not with the conclusion. 

[1] In respect to the former and in opposition to it, defendant advances the com- 
mon argument, based on the facts that Schumacher’s negotiation for insurance was 
with only the agent’s employee in that behalf and that the employee had not a statu- 
tory license as insurance agent or solicitor, and on the unproven and in this case 
immaterial assertion that its agent had no authority to insure hops at contract or 
sale price. But so plain is the evidence and so elementary and settled is the law, that 
without detail of the one or restatement of the other, it suffices to brush aside as un- 
tenable all defendant’s contentions. See Union Ins. Co. v. Wilkinson, 13 Wall, 234, 
20 L. Ed. 617. Moreover, it is equally plain and elementary that defendant having 
accepted and now retaining all the benefits of the contract, must bear all its burdens, 
has ratified all and not merely the part it would elect. 

In support of its conclusion that the contract is illegal, the District Court refers 
to the statutes of Washington and their provisions that the parties are presumed to 
know the “insurable value” of property; that it is unlawful and punishable by fine 
to knowingly insure property in excess of its “fair and actual value” ;'and that the 
standard form of policy alone shall be used, subject to incorporation of provisions 
“ading to or relating to” those contained in it. 

Sections 7033, 7148, 7149, 7150, 7152, Rem. Comp. Stat. The court then proceeds 
to say that in its opinion the “insurable value” and the “fair and actual value” of 
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the statutes and the “actual cash value” of the standard form “mean no more than 
market value”; that thus only can effect be given, as it must be, to the standard 
form’s limitation of loss to what it would “cost the insured to replace with material 
of like kind and quality”; that this limitation contemplates “only those attributes 
which fix the physical character of the ‘material’ insured,” and nmst prevail; that in 
consequence the contract contravenes the statutes; and that to reform and enforce 
the policy to conform to the contract would violate public policy and is inadmissible. 
In this, the obvious and fatal error is that the District Court overlooks that the con- 
tract for insurance embraced not only corporeal property but incorporeal as well, and 
that the limitation which in some circumstances might apply to the former in no 
circumstances can apply to the latter. 

[2, 3] The contract in substance was not merely to insure the corporeal hops, but 
was also to insure the incorporeal bargain, advantage, and profit acquired by the sale 
at treble the market value of the hops. Both were Schumacher’s property, were subject 
to fire hazard, were insurable and insured to the extent of their actual value not ex- 
ceeding $10,000, and both were destroyed. Every interest of advantage or profit in 
property, corporeal or incorporeal, is insurable at actual value and full indemnity ; 
and diverse interests in one property may be owned by several persons or by one per- 
son, as in the instant case. Schumacher had an interest in the corporeal hops, by 
virtue of ownership and title, and he had an interest in the incorporeal bargain, advan- 
tage, or profit, by virtue of the contract of sale. The local statute (section 7165) 
declaratory of the law otherwise provides, that merely expected profits are insur- 
able; more so, Schumacher’s acquired profit in the sale of the hops. But surely no 
labored argument is necessary to vindicate Schumacher’s right to insure his profit, 
so well settled is it that all incorporeal interests in property, as rents, use and occu- 
pancy, liens, profits, and the like, are insurable, or to demonstrate that in the very 
nature of things the standard form’s limitation of loss to “cost of material of like 
kind and quality” cannot apply to incorporeals. Hence the limitation must be given 
a reasonable construction, and in its application be restricted to the large field of 
operation presented by the ordinary corporeal property of commerce, readily dupli- 
cated and having established market value. 

It cannot even be applied to all corporeal property, not to that which has actual 
value but no market value, nor to that which is more valuable for the intangibles than 
for the tangibles. However, for the purposes of this case it is enough to say that 
though the limitation might apply to the corporeal hops had they alone been insured, 
it does not, as it cannot apply to the incorporeal bargain, advantage, and profit ac- 
quired by the sale of the hops, a particular crop from specific land, without duplicate, 
and also insured. 

This profit is not “material,” cannot be admeasured by nonexistent physical attri- 
butes, cannot be replaced. and its actual value to the extent of $10,000 is the measure 
of plaintiffs’ loss and of defendant’s liability. The contract is not violative of the 
statutes and is legal, and the nolicy will be reformed and enforced accordingly. 

Of the recovery, Hart is entitled to be paid as his interest appears; that is. his 
advances on the sale price of the hops. And this, whether or not he had sold them 
abroad, whether or not they were excepted from any embargo. 

The decree is reversed, and the cause remanded, with directions to enter a decree 
in conformity with this opinion. 


HARTFORD FIRE INS. CO. er at. v. CITIZENS’ BANK OF BOONEVILLE 
ET AL. (No. 51.) 
(Supreme Court of Arkansas. Dec. 15, 1924.) 
: 266 Southwestern Reporter 675. 

1. INSURANCE—ASSIGNEES OF FIRE POLICY HELD TO HAVE NO 
GREATER RIGHTS AGAINST INSURERS THAN INSURED HAD. 
Where insurance companies without consideration assented to assignment of fire 

policies after loss, assignees had no greater rights against insurers than insured had; 

hence contention that insurers were liable to assignees regardless of prior garnishment 
proceedings against insurers in another state could not be sustained. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

Appeal from Circuit Court. Logan County; Jas. Cochran, Judge. 

Action by the Citizens’ Bank of Booneville and others against the Hartford Fire 

Insurance Company and others. Judgment for plaintiffs, and defendants appeal. Re- 

versed and remanded, with directions. 
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Rittenhouse & Rittenhouse, of Oklahoma City, Okl., John P. Roberts, of Boone- 
ville, and Thompson, Knight, Baker & Harris, of Dallas, Tex., for appellants. 

Evans & Evans, of Booneville, for appellees. 

Woop, J. These actions were instituted in the Logan circuit court February 21, 
1923, by the respective plaintiffs below (appellees here) against the respective defend- 
ants below (appellants here). The actions were to recover on fire insurance policies 
issued by each of the respective appellants in favor of one F. L. Donothan, a resi- 
dent of Booneville, Ark. The policies covered a theatre building and its equipment. 
The appellants are foreign insurance companies doing business in this state, and had 
an insurance agency at Booneville through which these policies were negotiated. 

The property insured was destroyed by fire on January 26, 1923. On the 30th 
of January, 1923, Donothan, the insured, for a valuable consideration, assigned 
the policies to the appellees with the express consent of the appellants indorsed 
thereon. On the 8th or 9th of February, 1923, the terms of the policy as to notice and 
proof of loss were duly complied. The amount due under the policies was payable 
in 60 days after proof of loss. _ 

On February 12, 1923, an action was instituted in the district court of Oklahoma 
county, Okl., by the Vitograph, Inc., against Donothan for an alleged indebtedness on 
a contract in the sum of $600. Writs of garnishment in that action were issued and 
served on the appellants, garnishees, to impound the proceeds of the policies in the 
hands of the appellants. Donothan, the defendant in the action, and at that time a 
citizen of Booneville, Ark., was served with process according to the statutes of Okla- 
homa. The garnishees, appellants, were likewise duly served with process in the 
Oklahoma action, and they answered, alleging that they were not in any manner in- 
debted to Donothan, the defendant in the action, and did not have any real estate or 
personal effects in their possesson in which he had an interest. They denied 
liability to him, and further set up that the court was without jurisdiction, and that 
the proceeds of the insurance policies issued to Donothan were not subject to gar- 
nishment. 

Thereafter, on March 24, 1923, the appellants filed their amended answers in the 
Oklahoma suit, in which they set up that they were liable for loss on the policies 
issued to Donothan, and that an action had been instituted against them by the 
appellees, assignees of the policies, in Arkansas to recover said loss, and that they 
had on hand the proceeds of the amounts due under the policies which they held sub- 
ject to the garnishments and assignments mentioned. They alleged that, since the 
service of the writs of garnishment upon them the assignees of the policies, the 
appellees herein, had brought suit in Logan county, Ark., to recover the sums due 
under the policies, and they prayed that the appellees be required to interplead in the 
Oklahoma suit to the end that “the rights of all parties may be adjudicated in this 
action, and that these garnishees be not vexed with two suits for the same debt and 
be compelled to pay the same twice.” 

The appellees were thus made parties defendant to the Oklahoma suit, and were 
duly served with process in that action under the Oklahoma law and directed to 
answer within 20 days after such service. The defendant Donothan and the appellees 
failed to appear and plead in the Oklahoma action, and they were adjudged by the 
Oklahoma court on May 5, 1923, to be in default. The cause in the Oklahoma court 
came on for trial on May 7, 1923, and judgment was rendered in that action in favor 
of the plaintiff the Vitograph Incorporated Company against the defendant Donothan 
in the sum of $600, with interest, total $668.30. 

The court also rendered judgment against the appellants, against the Philadelphia 
Company in the sum of $368.88, and the Hartford Company in the sum of $645.55, 
an aggregate sum of $1,014.43, as the proceeds of the policies in their hands as gar- 
nishees, and commanded them to pay the sum of $668.30 into court, and also the sum 
of $72 to cover interest pending an appeal in the Oklahoma Supreme Court, amounting 
in the aggregate to the sum of $740. The Oklahoma court, in its judgment, further 
ordered that the appellees, who were interpleaded and made defendants in that action, 
be forever barred from any right or interest in the proceeds of the policies to the 
extent of the above judgment. The appellant insurance companies duly prosecuted 
their appeal from the judgment of the Oklahoma district court to the Supreme Court. 

At the beginning of the trial of this action the appellants tendered the appellees 
in open court the sum of $274.13 in settlement of all claims against the appellants ; 
the amount being the balance of the proceeds of the policies in their hands over and 
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above the amount of the Oklahoma judgment. In their answers in this action the 
appellants pleaded the disclaimer and interpleader statutes of Oklahoma, pursuant to 
which the Oklahoma action and proceedings were prosecuted and also pleaded the 
judgment of the district court of Oklahoma in bar of the present action to the 
extent of that judgment. 

There was testimony on behalf of the appellees to the effect that Elkins was the 
local agent of the appellants at Booneville and issued the policies to Donothan; that 
the property covered by the policies was destroyed by fire about the 26th of January, 
1923. He consented, acting for the appellants, to the assignment of the policies by 
Donothan to the appellees after the loss occurred. A few day: after the assignment 
of the policies a man by the name of Kincannon came to see witness to get him to 
give the name of the companies issuing the policies. Witness refused, and told him 
the policies had been assigned to the appellees. 

Witness Kincannon testified that he was an attorney at law in Booneville, Ark.; 
that a few days after the loss covered by the policies a man by the name of Myers, 
claiming that he represented the Vitograph Incorporated Company, came to see 
witness. He retained witness’ services. Witness interviewed Elkins, the local agent 
of the appellants, to ascertain the names of the companies issuing the policies in order 
to determine whether they had made an adjustment, and witness was advised by 
Elkins that the policies had been assigned. 

Chas. I Evans testified that he was an attorney at law at Booneville, Ark., and 
that he had a conversation with Myers a few days after the assignment of the policies 
to the appellees. Myers claimed to be representing the Vitograph, Incorporated, and 
stated that he was going to garnishee the insurance money belonging to Donothan. 
Witness told Myers that the policies had bezn assigned to the appellees. 

It was shown by the cashiers of the respective appellees that they paid Donothan 
a valuable consideration for the assignment of the policies. Donothan testified that 
he was a resident of Booneville, Ark., at the time the suit was instituted against him 
in Oklahoma by the Vitograph Incorporated Company, and he was notified of the 
pendency of that suit. At that time he didn’t have any property in the State of 
Oklahoma. 

The causes were consolidated and tried upon the above facts before the court 
sitting as a jury. The court rendered a judgment in favor of the appellees against 
the appellants amounting in the aggregate to the sum of $1,038.15, from which judg- 
ment is this appeal. 

[1] 1. The appellees contend, as stated by their learned counsel, that they had 
the right to maintain their suits in the Arkansas court upon Arkansas contracts by 
which contracts the appellants in this case had promised to pay the banks the amount 
sued for; that these suits are simply suits on contracts between the appellants and 
the appellees by which the appellants are liable to the appellees regardless of the 
prior garnishment proceedings and judgment thereon against them in the Oklahoma 
court. This contention of learned counsel for the appellees is unsound, and cannot 
be sustained for the reason that, after the loss on the policies occurred, the appellants 
merely assented to the assignment of those policies by Donothan, the insured, to the 
appellees. No consideration moved from the appellees to the appellants for such an 
assignment, and there was no contract between the appellees and the appellants by 
which the latter, for a valuable consideration, agreed to pay the loss that had accrued 
under the policies to the appellees. The contract of assignment was after the loss had 
accrued, and was between the appellees and the insured, Donothan. The effect of the 
assignment after the loss had occurred and the proof and adjustment thereof was 
to transfer Donothan’s cause of action and rights under the policies to the appellees. 
The assignment simply placed appellees in Donothan’s shoes; it did not vest the 
appellees with any other or greater rights under the policies against the appellants 
than Donothan himself would have had. 

Appellees’ pleadings show that their right of action as assignees against the 
appellants was predicated on the policies or contracts of insurance between their 
assignor, Donothan, and the appellants, and not on any separate contract between the 
appellees and the appellants, for, as we have stated, there was none and could not have 
been any by the mere assent to the assignment after the loss had accrued. 

[2] 2. The next question is, Did the action instituted by the Vitograph Company 

inst Donothan on the 12th of February, 1923, and the issuance and service of writs 
of garnishment in that action against the appellants in the district court of Oklahoma 
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and the interpleading by the appellants of the appellees give the Oklahoma district 
court jurisdiction to render the judgment therein against the appellees? The statutes 
of Oklahoma give any creditor the right to proceed by garnishment against any 
person who shall be indebteded to, or have any property, real or personal, in his pos- 
session or under his control belonging to such creditors and,.on service being had as 
provided in the statute, to enter and collect judgment against the garnishee as in 
attachment and garnishment proceedings. Sections 353-356, chapter 3, article 9, Com- 
piled Statutes Oklahoma 1921. 

Section 366 gives the garnishee the right to interplead any other person than the 
defendant who claims the indebtedness on the property in the garnishee’s hands by 
disclosing in its answer the name and residence of such claimant, and gives the garn- 
ishee the right to make such claimant a party defendant to the action and to have 
him served with process, and after such service the garnishee may pay or deliver the 
indebtedness or property into court and be discharged from all liability for the amount 
paid or property so delivered. Under this statute, upon service being had upon the 
party interpleaded, such party shall be deemed a defendant to the garnishee action, 
and is required to file an answer within 20 days, setting forth his claim or any defense 
which the garnishee might have made, and, in case of default, judgment may be 
rendered which shall conclude any claim upon the part of such defendant. It thus 
appears that under the laws of Oklahoma the Vitograph Company had the right 
to institute this action in the district court of Oklahoma against Donothan, its debtor, 
and to garnish the appellants; and, also, that the appellants, as garnishees, in their 
answer had the right to disclose that the appellees were claiming the indebtedness 
and to have them interpleaded and made parties defendant in the district court of 
Oklahoma. All this was done, as the undisputed facts above set forth show, before 
the appellees instituted this action in the Logan circuit court against the appellants to 
recover on the policies. 

The Oklahoma statutory law on garnishment is in conformity with the law that 
obtains in our own and other state jurisdictions, and also as laid down by the Supreme 
Court of the United States. In Kansas City, etc., Ry. Co. v. Parker, 69 Ark. 401, 
63 S. W. 996, 86 Am. St. Rep. 205, it is said that a “situs of a debt, for purposes of 
garnishment, is not only at the domicile of the debtor, but in any state in which 
the garnishee may be found, provided the * * * law of that state permits the debtor 
to be garnished, and provided the court acquires jurisdiction over the garnishee, 
through his voluntary appearance or actual service of procees upon him within the 
state.” Stone v. Drake, 79 Ark 384, 96 S. W. 197; Person v. Wm. Echols Dry Goods 
oie _ 467, 169 S. W. 223; Ry. Co. v. Sturm, 174 U. S. 710, 19 S. Ct. 797, 43 

In Chicago, Rock Island & P..Ry. Co. v. Sturm, supra, it is held: 

“The situs of the property in a debt can be changed only by the change of loca- 
tion of the creditor who is the owner thereof, or with his consent. * * * All debts are 
payable everywhere, unless there be some special limitation or provision in respect to 
the payment; the rule being that debts as such have no locus or situs but accompany 
the creditor everywhere, and authorize a demand upon the debtor everywhere.” 

And in Harris v. Balk, 198 U. S. 215, 25 S. Ct. 625, 49 L. Ed. 1023, 3 Ann. Cas. 
1084, it is held, quoting syllabus: 

“Attachment is the creature of the local law, and power over the person of the 
garnishee confers jurisdiction on the courts of the state where the writ issues.” 

[3] But learned counsel for the appellees say, “the undisputed proof in the case 
shows that there was no res of Donothan within the jurisdiction of the Oklahoma court, 
and that Donothan was not within the jurisdiction of such court.” They contend 
that, inasmuch as Donothan had assigned the policies to the appellees, there was no 
longer any property in the state of Oklahoma belonging to Donothan and subject 
to the process of garnishment. The fallacy of this contention and argument is in the 
premise upon which it is predicated. The premise is unsound because it assumes that 
the amount of the debt due by the appellants on the policies of insurance was not the 
res, that is, property of Donothan in Oklahoma, subject to garnishment because of 
the assignment of the policies to the appellees. Whereas the debt or amount due under 
the policies is the res, and under the Oklahoma statutes and decisions as well as our 
own, and the decisions of the Supreme Court of the United States, such debt was 
subject to the process of garnishment issued out of the Oklahoma court. As is said 
by the Supreme Court of the United States in Railway v. Sturm, supra: 
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“The essential service of foreign attachment laws is to reach and arrest the pay- 
ment of what is due and might be paid to a nonresident to the defeat of his creditors. 
To do it he must go to the domicile of his debtor, and can only do it under the laws 
and procedure in force there. This is a legal necessity, and considerations of situs 
are somewhat artificial. If not artificial, whatever of substance there is must be with 
the debtor. He and he only has something in his hands. That something is the res, 
and gives character to the action as one in the nature of a proceeding in rem. * * * 
To ignore this is to give immunity to debts owed to nonresident creditors from attach- 
ment by their creditors, and to deny necessary remedies. A debt may be as valuable 
as tangible things. * * * Of course, the debt is the property of the creditor, and 
because it is, the law seeks to subject it, as it does other property, to the payment 
of his creditors.” 

Service was had upon Donothan, the nonresident of Oklahoma, under the gar- 
nishment law of that state and also upon the appellants, as garnishees. This gave 
the Oklahoma court jurisdiction of the parties and of the res, or proceeds, of . the 
policies in the hands of the appellants as between the Vitograph Company, Donothan, 
and the appellants. The answer of the appellants in that suit and the service of 
process upon the appellees by which they were interpleaded and made parties de- 
fendant under the Oklahoma statutes also gave the Oklahoma court jurisdiction to 
dispose of the whole matter as between the appellees and the other parties to the 
Oklahoma action, provided there was no collusion or fraud upon the part of the 
appellants and the Vitograph Company by which the appellants, in their answer, 
failed to make a true statement of the facts and a full disclosure of the rights 
of the appellees as assignees of the policies. The testimony does not disclose any 
collusion between the appellants and the Vitograph Company to defraud the ap- 
pellees in any way. The Vitograph Company had the right to select the forum for 
instituting its action against Donothan,.and is not to be criticized or censured 
because it selected the forum most convenient to it, and where it could garnish 
the proceeds of the policies in the hands of the appellants. The answer of the 
appellants in the garnishment was a complete disclosure of all the rights of the 
appellees under the assignment of the policies, and appellants pursued to the letter 
the Oklahoma statute in giving appellees notice of the garnishment and praying 
that they be interpleaded and made parties defendant. There was, in short, no 
failure or negligence on the part of the appellants to perform their duty to the 
appellees. Appellants notified appellees of the garnishment, and set forth in their 
answer every fact concerning the rights of appellees as assignees of the policies. 

The case therefore differs vitally in this respect from the case of Railway v. 
Crews, 51 Okl. 144, 151 P. 879, Ann. Cas. 1918C, 823, upon which the appellees 
rely. Here every defensive matter was set up by the appellants in their answer to 
the garnishment that could be set up to protect the rights of the appellee, which 
was not the case in Railway v. Crews. The present action is likewise clearly differ- 
entiated on the facts from the case of Detroit Fire & Marine Ins. Co. v. Stewart, 
123 Ark. 42, 184 S. W. 438, upon which the appellees rely. It would unduly 
extend this opinion to set forth and discuss the facts in detail. Suffice it to say, 
the garnishee in that case did not make a full disclosure of the facts so as to 
protect the rights of strangers to the garnishment proceedings, and we held that 
the garnishees could not avail themselves of a judgment rendered against them as 
against the rights of third parties whose rights they did not disclose. In that case, 
among other things, we said: ; 

“It was the duty of the garnishee to make full disclosure of the facts, and 
in the absence of such a disclosure’ it cannot plead the judgment in the garnishment 
proceedings as a defense to the suit of a third person * * * Defendant has not 
shown that it pleaded the facts in the garnishment proceeding, or even that it gave 
the interestéd parties actual notice of the pendency of the proceedings. Therefore 
it is not entitled to plead the Texas judgment for that reason if for no other.” 

But here the appellants, as garnishees, as we have stated, fully set forth in their 
answer all the facts in the garnishment action in the Oklahoma court affecting the 
appellees, and gave them notice of the pendency of that action, and had them inter- 
pleaded and brought into that action so that appellees might protect their rights as 
assignees of the policies, In ignoring this action of the Oklahoma court, and in 
failing to appear there and set up their rights as the assignees of the policies, the 
appellees made their fatal mistake. The Oklahoma court had acquired jurisdiction 
of the parties and subject-matter before the appellees instituted their present action 
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in the Lo circuit court. In addition to the authorities already cited see St. Louis, 
etc., Ry. Co, v. Vanderburg, 91 Ark. 252, 120 S. W. 993; Citizens’ Bank of Rudyard 
v. Chippewa Circuit Judge, 186 Mich. 494, 152 N. W. 1077; Steltzer v. Ry., 156 Iowa, 
1, 134 N. W. 573, L. R. A. 1915E, 1017. 

[4] 3. The judgment of the Oklahoma district court against the appellees, being in 
all things regular, is entitled to full faith and credit in this action. St. Louis, etc., 
Ry. Co. v. Vanderburg, supra; Davies v. Patterson, 137 Ark. 187, 208 S. W. 592; 
Shaw v. Polk, 152 Ark. 18, 237 S. W. 703; Craighead County v. St. Louis, etc., Ry. 
Co., 162 Ark. 443, 258 S. W. 609, 259 S. W. 415; Howard Sevier Road Imp. Dist. 
No. 1 v. Hunt, 265 S. W. 517. Appellees are bound by that judgment and it is a bar 
to the maintenance of their action against the appellants to the extent of the Oklahoma 
judgment rendered in favor of the Vitograph Company against the appellants. In 
addition to the authorities cited see, also, B. & O. Ry. Co. v. Hostetter, 240 U. S. 
620, 36 S. Ct. 475, 60 L. Ed. 829; Stelzer v. Ry. Co., 156 Iowa, 1, 134 N. W. 573, 
L. R. A. 1915E, 1017; Rothschild v. Burton, 57 Mich. 540, 25 N. W. 49, and other 
authorities to this point cited in appellants’ brief. 

4, The appellants tendered to the appellees the balance due on the policies over 
and above the Oklahoma judgment, together with costs, which the appellees refused 
to accept. It follows, from what we have already said, that the appellees were not 
entitled to any greater amount than the sum tendered. For the errors indicated, the 
judgment is reversed and the cause will be remanded, with directions to the trial 
court to enter a judgment in favor of the appellees against the appellants in the 
sum of $274.13, and the costs that had accrued up to the time of the tender. 


GLOBE & RUTGERS FIRE INS. CO. OF CITY OF NEW YORK v. HENSLEY. 
(Court of Appeals of Kentucky. Dec. 16, 1924.) 
266 Southwestern Reporter 1074. 

1. INSURANCE—“POLICY” DEFINED. 

An insurance “policy” is a certificate of insurance, and writing whereby a con- 
tract of insurance is made, a document containing contract made by an insurance 
company with a person whose property or life is insured, often an annuity contract 
or certificate of insurance company. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

2. INSURANCE—PETITION HELD BASED ON WRITTEN CONTRACT 
FOR WHICH NO CONSIDERATION NEED BE STATED; “POLICY.” 
Under statutes treating “policy” as meaning written contract of insurance, peti- 

tion in action against insurance company, giving number of policy, and stating that 

it was executed and delivered, and was filed therewith, constituted declaration on 
writing, although policy was not filed, and it was unnecessary to allege consideration, 

under Ky. St. § 471. 

(For other cases, see Insurance, Dec. Dig. § 631.) 

4. INSURANCE—PETITION HELD SUFFICIENT TO SHOW THAT 
PLAINTIFF WAS OWNER OF INSURED PROPERTY. 

Where petition on insurance policy alleged plaintiff was owner and title holder 
of property at time of execution and delivery of policy, and thereafter referred 
to property as “his,” it was sufficient to show plaintiff was owner at time of loss. 

(For other cases, see Insurance, Dec. Dig. § 633.) 

5. INSURANCE—PETITION ON INSURANCE POLICY NOT REQUIRED 
TO ALLEGE PROPERTY DESTROYED HAD SOME VALUE. 

Under Ky St. § 700, making insurance companies liable for full estimated value 
of property as fixed on face of policy, petition in action on insurance policy need 
not allege that property destroyed had some value. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

6. INSURANCE—POLICY ISSUED ON REAL PROPERTY IMPORTS 
VALUE FIXED THEREIN, AND DEPRECIATION WEED NOT BE 
NEGATIVED. 

Under Ky. St. § 700, making insurance companies liable for full estimated value 
of property insured, as fixed on face of policy, to be diminished by depreciation 
between dates of policy and of loss, party suing thereon, is not required to negative 
depreciation in petition. 5 

(For other cases, see Insurance, Dec. Dig. § 639.) 

Appeal from Circuit Court, Harlan County. 
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Action by W. S. Hensley against the Globe & Rutgers Fire Insurance Company 
of the City of New York. From judgment pro confesso for plaintiff, defendant 
appeals. Affirmed. 

Woodward & Warfield, of Louisville, and Low & Bryant, of Pineville, for 
appellant. 

J. S. Forester, of Harlan, for appellee. 

McCanotess, J. Alleging an insurance contract, plaintiff sought recovery of 
$2,000 for the destruction of his residence by fire. Defendant was duly summoned, 
but filed no pleading of any kind. The case was assigned for trial, and judgment 
pro confesso was awarded plaintiff. 

Defendant appeals upon the sole ground that the pleadings did not sustain the 
judgment. The petition is as follows: 

“The plantiff, W. S. Hensley, states that the defendant is a stock company or- 
ganized and existing under the laws of the state of New York, and at all times 
hereinafter mentioned was engaged in the fire insurance business in Kentucky and 
in Harlan county, and had an office and place of business at Harlan, Ky., under the 
style name of Cumberland Insurance Agency; that on August 12, 1922, he was the 
owner and legal title holder of one frame dwelling house situated in Harlan county, 
state of Kentucky, near Rost Point, and on said date defendant, by and through its 
said agency at Harlan, Ky., executed and delivered to him fire insurance policy 
No. 3035779, by the terms of which it undertook to and did insure his said dwelling 
house against all direct loss or damage by fire for a period of three years thereafter 
ending August 12, 1925, which policy was for the sum of $2,000; that afterwards 
on the 9th day of May, 1923, his said dwelling house was totally destroyed by fire, 
and by reason thereof defendant then became indebted to him under said fire insur- 
ance policy in the full sum of $2,000, and, although he has complied with all the 
provisions of said insurance policy and demanded payment of said sum from the 
defendant, no part of same has been paid. Said policy is filed herewith and made 
part hereof.” 

It is urged that this pleading is fatally defective for the following reasons: 
(1) The contract must be construed as oral, and that no consideration therefor is 
stated; (2) that it is not alleged that plaintiff owned the house at the time it burned; 
(3) that there is no statement as to the value of the house at the time it burned. 

[1] The word “policy” is thus defined in Webster’s New International Dic- 
tionary. “A certificate of insurance; any writing whereby a contract of insurance 
is made; a document containing a contract made by an insurance company with a 
person whose property or life is insured; often an annuity contract or certificate 
of insurance company.” 

[2, 3] A reference to the sections of Kentucky Statutes dealing with the sub- 
ject will demonstrate that the word “policy” is treated as meaning a written contract 
of insurance. The petition gives the number of the policy, and states that it was 
executed and delivered to him (plaintiff) by the defendant, and that “said policy is 
filed herewith and made part hereof.” These allegations when used with reference 
to a word signifying a written instrument constitute a declaration on a writing, and 
such is the usual form of declaration upon notes and other instruments of like 
character. It is true that the policy itself was not filed with the petition, but on 
motion of appellant the court could have required that to be done. We are of the 
opinion that the petition is based upon a written contract and therefore the numerous 
authorities holding that in a declaration upon a parol contract the consideration 
should be stated do not apply. In declaring upon a written contract it is unnecessary 
to state the consideration. Section 471, Ky. Statutes; Bronston’s Adm’r v. Lakes, 
135 Ky. 173, 121 S. W. 1021. 

[4] As to the second ground the petition alleges that the plaintiff was the 
owner and title holder at the time of the execution and delivery of the policy, and 
thereafter refers to the property as “his.” We think the use of the personal pronoun, 
following the direct allegations mentioned, is sufficient to show that he was the 
owner throughout the period covered. Heath v. Conway, 1 Bibb, 398. 

[5, 6] Lastly it is argued that it is not stated that the property destroyed had 
some value. We do not deem such allegation essential in this case. Section 700, 
Ky. Statutes, provides that insurance companies shall be liable for the full estimated 
value of the property insured, as the value thereof is fixed on the face of the policy; 
this to be diminished to the extent of any depreciation occurring between the dates 
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of the policy and the loss. When a policy is thus issued on real property it imports 
the value fixed therein. This may be disminished as indicated, but the plaintiff is 
not required to negative depreciation in the petition. 

Perceiving no error, the judgment is affirmed. 


QUEEN INS. CO. OF AMERICA v. CUMMINS. 
(Court of Appeals of Kentucky. Dec. 19, 1924.) 
267 Southwestern Reporter 267. 
1. INSURANCE—MATERIALITY OF MATTER CONCEALED FROM IN- 

SURER USUALLY FOR JURY. 

As respects right of insurer, which made no inquiries to avoid liability on fire 
policy for insured’s concealment of material facts, materiality of matter concealed is 
generally question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

2. INSURANCE—FIRE POLICY NOT FORFEITED on CONCEALMENT, 

UNLESS MATTER FRAUDULENTLY CONCEALED 

Fire policy will not be forfeited for concealment, where insurer makes no 
inquiry, unless concealed matter was fraudulently concealed. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

3. INSURANCE—INSURED’S CONCEALMENT OF MORTGAGE HELD 

FRAUDULENT. 

Where insured disclosed to insurer one of mortgages on premises, but not other, 
and failed to notify it of mechanic’s lien subsequently filed, insured knew that dis- 
closure was important, and his concealment was fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 283{1].) 

Appeal from Circuit Court, Perry County. 

Action by Ira Cummins against the Queen Insurance Company of America. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded, with 
directions. 

T. E. Moore, Jr., of Hazard, H. H. Huffaker, of Louisville, and Roger T. 
Moore, of Hazard, for appellant. 

Bailey P. Wootton and Wootton, Smith & Wootton, all of Hazard, for appellee. 

Drury, C. A demurrer was sustained to the answer of the appellant in the 
trial court, and judgment rendered against it for $5,000 

On October 11, 1921, appellant issued a policy of fire insurance to Ira Cummins, 
by which it insured his house for $3,500, and the contents thereof for $1,500, for 
12 months, and a short time before the expiration thereof the property was destroyed 
by fire. At the time the policy was issued, this property was under mortgage to 
J. B. Eversole for more than $2,000, this mortgage having been: given by J. K. P. 
Turner, who sold the property to Ira Cummins. It was also under mortgage to 
the Hazard Bank & Trust Company for $1,200, but there is nothing in the record 
to show whether this mortgage was upon the property when Cummins bought it, or 
was placed thereon by him; neither is there anything to show that one of these 
mortgages was superior to the other. 

After the purchase of the property, Cummins employed T. D. Draughn to do 
certain work thereon. On account of this work Draughn filed a mechanic’s lien, 
on September 22, 1922, in the Perry county court clerk’s office for $575.11, credited 
by $150. After the fire Draughn began this action by filing suit against Cummins, 
the Hazzard Bank & Trust Company, and the appellant. He asserted his mechanic’s 
lien for $425.11, and asked that appellant be required to pay that sum to him. He 
took an order of attachment, which was served on appellant. Cummins and the 
bank filed a joint answer and cross-action against appellant, putting Draughn’s claim 
in issue, and, without disclosing what was due on the bank’s mortgage, asked judg- 
ment against the appellant for $5,000. 

In its answer appellant admitted execution of policy sued on, but denied liability 
thereon. It charged that Cummins, at the time he procured the policy, concealed 
from appellant the $2,000 mortgage to Eversole, and failed to notify appellant of 
Draughn’s mechanic’s lien thereon, and that Cummins did not have an insurable 
interest of $5,000 in the property. It says that, but for this concealment of these 
things by Cummins, it would not have insured the property for the full sum of 
$5,000 at the time it was so insured. Its answer contains this: 

“This defendant says that the policy of insurance upon which the defendant Ira 
Cummins and Hazard Bank & Trust Company are now suing contained certain 
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covenants and agreements that said policy should be void, if the insured had con- 
cealed or misrepresented, in writing or otherwise, any material fact or circumstance 
concerning this insurance, or the subject thereof, or if the interest of the insured 
in the property be not truly stated in same; and it was further agreed in said policy 
between this defendant and the said Cummins that the said Cummins would notify 
promptly this defendant of any changes in title, liens, or interests on said property, 
and says that this defendant, when it insured said property as aforesaid, had no 
knowledge of the lien above set out, held by J. B. Eversole, and did not discover 
said lien aforesaid until after this house was destroyed by fire, and that the de- 
fendant Ira Cummins did have knowledge or notice of said lien at the time he 
procured the policy of insurance from this defendant, and had such knowledge or 
notice thereof during the life of the policy, that he concealed said material fact 
from this defendant, and that he had knowledge and notice of the mechanic’s lien 
asserted by the plaintiff in this action, and that he never notified this defendant of 
the existence of said lien, and this defendant did not know of its existence until 
after said property was destroyed by fire.” 

In an amendment to its answer appellant says: 

“That it reaffirms, and makes part of this answer, all the allegations set out 
in the original answer, and, in addition thereto, says that Ira Cummins at the time 
he obtained the insurance policy sued on failed to state his true insurance interest 
in said property, by concealing from this defendant the mortgage lien set out in 
its original answer herein; and the said Ira Cummins at said time did not have an 
insurable interest in said property amounting to $5,000, which fact was a material 
fact, and which was concealed from this defendant, as set out in the original answer, 
and, but for concealment of said fact, this defendant would not have insured the 
said property for the full sum of $5,000 at the time it was so insured.” 

There does not appear to have been a written application for this insurance, 
nor is there anything in the pleadings to show that Cummins was asked about the 
liens on this property. As this case was heard upon demurrer, it must be taken as 
true that when this policy was written there was on this property a $2,000 mortgage 
to Eversole and a $1,200 mortgage to the bank, and that later there was placed on 
it a mechanic’s lien to Draughn for $425.11; that Cummins knew of the Eversole 
mortgage, and concealed it when the policy was written, and knew of Draughn’s 
$425.11 lien when made, and concealed that. The answer does not, in words, say 
this was fraudulently concealed, and the question for decision is: What was the 
result of the concealment of these liens? 

In Niagara Fire Ins. Co. v. Layne, 162 Ky. 665, 172 S. W. 1090, this court said: 

“Where no inquiry is made and answered concerning incumbrances, and no 
voluntary statement in regard thereto is made by the applicant for insurance, an 
avoidance of the policy will not be declared, unless the insured fraudulently failed 
to disclose the incumbrance, and it was material to the risk; * * * failure to 
disclose the existence of an incumbrance material to the risk is fraudulent when 
the insured has knowledge of the incumbrance and the facts are such that an 
ordinarily prudent person would have known that the existence of the incumbrance 
was material to the risk; * * * an incumbrance or other fact is material to the 
risk when, with a knowledge of the truth, an insurer, acting according to the usual 
practice or custom among insurance companies, would not have issued the policy; 
* * * materiality is generally a question for the jury.” 

[1-3] From that opinion we learn that generally the materiality of the matter 
concealed is a question for the jury, and that an insurance policy will not be 
forfeited for concealment, unless the concealed matter pleaded in avoidance was 
fraudulently concealed. Cummins knew it was important that liens be disclosed, 
else why did he disclose to the insurer the lien to the Hazard Bank & Trust Com- 
pany? If he knew this was important, and he concealed it, then it was fraudulently 
concealed. Any person of ordinary prudence would know that a house and lot 
with liens of $3,200 against it was not a good insurance risk for $3,500. In French 
v. Del. Ins. Co., 167 Ky. 176, 180 S. W. 85, this court said: 

“As said by this court in the case of Hartford Ins. Co. v. Hass, 87 Ky. 531, 
9S. W. 720, 2 L. R. A. 64: ‘The importance of disclosing the nature of the interest 
of the assured in the subject-matter insured cannot be overlooked.’ And, as said 
by Cooley on Insurance, p. 1370: ‘The insured’s interest must be of such nature 
that he would sustain the whole loss, if the property is destroyed.’” 
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If the insured is not the man who must sustain the entire loss, he should so 
advise the insurer, and, if after he does so the insurer is still willing to take a 
chance, that is a different matter. 

Appellee cites the case of Germania Fire Ins. Co. v. Nickell et al., 178 Ky. 1, 
198 S. W. 534, and relies thereon. The identical language quoted from the Nickell 
policy is found in this policy. In that case it was claimed that Dr. Nickell had 
concealed a lien of $1,000 due Mrs. Webster, but this matter quoted from that 
opinion distinguishes it from this case: 

“Manifestly Dr. Nickell had an insurable interest in this property, and, since 
he did not make any written application for insurance, nor voluntarily make repre- 
sentations concerning his ownership, except to inform the agent that Mrs. Webster 
had a lien upon the property, he cannot be held to have acted in bad faith, or to 
be guilty of fraud or false swearing within the meaning of the terms of the policy 
of insurance.” 

The case of Wilson v. Germania Fire Ins. Co., 140 Ky. 642, 131 S. W. 785, is 
not in point, as will be seen from this language used in that opinion: 

“The fact that appellee’s agent was advised, or had at hand the means of know- 
ing, of appellant’s want of title at the time the contract of insurance was effected. 
is, we think, reasonably apparent from the evidence. She testified that she showed 
him the deed from the sheriff under which she claimed title.” 

The case of Fireman’s Fund Ins. Co. v. Meschendorf, 14 Ky. Law Rep. 757, is 
more nearly in point, but this, taken from that opinion, distinguishes it from this 
case: 

“The property insured for $1,500 was worth $2,200. The lien upon it was for 
only $400, and in the very nature of things could not have increased the risk. Again, 
no inquiry was made of the assured as to the condition of the title. He made no 
application, written or verbal.” 

When a man takes insurance he is asking some one else to take a risk he is 
unwilling to carry himself, and common honesty requires that he give to the insurer 
all the information he has regarding the risk. In Southern California Insurance Co. 
v. Lucas, 15 Ky. Law Rep. 574, it was said: 

“An applicant for fire insurance, whether inquiry was made of him or not, 
was bound to communicate all facts known to him and by him believed to be material, 
and his failure to do so must be regarded as a concealment; and it is to be pre- 
sumed that he knew and believed what men of ordinary intelligence know and 
believe.” 

This was quoted and approved in the case of Niagara Fire Ins. Co. v. Layne, 
162 Ky. 665, 172 S. W. 1090. 

The judgment is reversed and cause remanded, with directions to overrule the 
demurrer to the answer, and for further proceedings consistent herewith. 


A. DOWNS & BRO. et al. v. FIREMEN’S INS. CO. OF NEWARK, N. J. 
(Court of Appeals of Kentucky. Dec. 19, 1924.) 
267 Southwestern Reporter 153. 

1, APPEAL AND ERROR—GENERAL ASSIGNMENT OF ERROR IN- 
SUFFICIENT TO PRESENT QUESTION OF CORRECTNESS OF 
INSTRUCTIONS OR COURT’S RULING ON EVIDENCE. 

General statements in a motion and grounds for new trial “because of error of 
law occurring at trial, which was excepted to by plaintiff” held insufficient to call 
into. question either correctness of instructions or rulings of court on matters of 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 302[1].) 

2. APPEAL AND ERROR—INSTRUCTIONS NOT REVIEWED ON AP- 
PEAL WHERE NOT IDENTIFIED OR MADE PART OF BILLS OF 
EXCEPTION. 

Instructions will not be reviewed on appeal where not identified by nor made a 
part of bill of exceptions, nor shown by bills of exceptions to have been excepted 
to by appellants. 

(For other cases, see Insurance, Dec. Dig. § 699[2].) 

Appeal from Circuit Court, Calloway County. 

Action by A. Downs & Bro. and others against the Firemen’s Insurance Com- 
pany of Newark, N. J. Judgment for defendant, and plaintiffs appeal. Affirmed. 
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Weaks & Phillips, of Murray, for appellants. 

Coleman & Lancaster, of Murray, and Robert G. Gordon, of Louisville (Bruce, 
Bullitt & Gordon, of Louisville, of counsel), for appellee. 

‘Drury, C. Appellants, Abiath Downs and G. W. Downs, tobacconists, buying 
and selling tobacco as A. Downs & Bro., sought to recover $1,000 of appellee uuon 
an alleged contract of insurance. The jury found for the appellee. 

Appellants were in the business of buying, storing and selling tobacco. They 
carried fire insurance on their tobacco through two different fire insurance agencies 
in Murray, Ky. The major portion of their insurance was written through the 
agency of McElrath & Frazee, who were not agents for appellee company, and the 
remainder of their insurance was written with M. D. Holton, who was agent of 
appellee company, as well as a number of other fire insurance companies. 

For many years they did no business at all with Holton, but beginning in 
December, 1921, and continuing until May, 1922, they took a number of policies with 
Mr. Holton. Practically all of those policies were taken for a period of five months. 
Several of those policies were canceled by the insured before expiration, and the 
remaining policies continued in force until their expiration, and no one of those 
policies was ever renewed. On April 21, 1922, Abiath Downs procured a policy 
in appellee company from Mr. Holton for $1,000 for a term of five months. That 
policy expired on September 21, 1922. The tobacco covered by that policy was 
destroyed by fire on September 28, 1922. 

Several months after the fire this suit was brought, charging specifically that 
on the 21st of April, 1922, when the policy of appellee was issued, it was agreed 
between appellants and appellee, through its agent, Holton, that upon the expiration of 
said policy, to wit, on September 21, 1922, appellee would renew the policy for a 
like term and for the same premium, and that appellee would not allow appellant’s 
insurance to lapse. Whether such an agreement was made was and is the only issue 
in this case. 

Three grounds for reversal are urged: First, that the instructions were errone- 
ous; second, that the court erred in excluding competent testimony offered by appel- 
lants ; third, that the verdict was against the evidence. 

[1] An examination of the grounds for a new trial discloses the fact that there 
is no mention at all of any error in the instructions, The only possible ground 
under which appellants might contend that it would be proper to consider an error 
in instructions is the blanket assignment “because of error of law occurring at the 
trial, which was excepted to by the plaintiff at the time.” It has been held repeatedly 
by this court that this general statement in a motion and grounds for new trial is 
not sufficient to call into question either the correctness of the instructions or the 
correctness of the rulings of the court on matters of evidence. In fact, this court 
said in the case of L. & N. R. R. Co. v. Woodford et al., 152 Ky. 398, 153, S. W. 722: 

“Furthermore, a blanket assignment ‘of error of law occurring at the trial and 
excepted to at the time,’ as we have in the seventh and last ground assigned for a 
new trial in the case at bar, is not sufficiently specific to raise any question upon 
appeal. Muex v. Muex, 81 Ky. 475; L. & N. R. R. Co. v. McCoy, 81 Ky. 403; 
American Credit-Indemnity Co. v. National Clothing Co., 122 S. W. 840.” 

[2] The instructions are not identified by nor made a part of the bill of 
exceptions, nor does the bill of exceptions show that the instructions were. excepted 
to by appellants. The case of Gardner v. Alexander, 159 Ky. 713, 169 S. W. 
466, is conclusive on this point. 

[3] The complaint of the instructions seems to be that they are not sufficiently 
comprehensive. Appellants’ evidence was to the effect that on April 21, 1922, 
Abiath Downs made the contract to renew this policy with appellee’s agent Holton. 
There was also testimony by George W. Downs that in July, 1922, he also made a 
contract of identical import and covering the same subject-matter. Appellants seem 
to think that the instructions should have referred to the alleged agreement of 
July. However, the petition is based upon an alleged contract of April 21, 1922, 
and makes no reference at all to any subsequent alleged contract, and, as the petition 
furnishes the measuring stick by which the issues in the case are defined, it does 
not lie in the mouth of appellants to criticize the court for not submitting an issue 
to the jury which was not supported by their pleadings. Appellants did not offer 
any instruction covering that feature of the case, and, having failed to offer such 
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instruction, they cannot complain of the court for failing to give one on that 
point. Deer Creek Mining Co. v. Moore, 200 Ky, 553, 258 S. W.. 123. 

[4] The appellants cannot complain here of the rulings made by the court on 
matters of evidence, for the reason that the motion for new trial and grounds in 
support thereof do not assign as error any rulings of the court in the admission 
or rejection of testimony. Gooch v. Collins, 156 Ky. 282, 160 S. W. 1038. 

[5] The complaint of appellants that the verdict was “against the evidence” is 
not well taken. The province of this court in reviewing an issue of fact which has 
been determined by a jury, is well stated in the case of East Tennessee Telephone 
Co. v. Jeffries, 160 Ky. 482, 169 S. W. 825: 

“Under this evidence it was for the jury to determine the issue. We have 
often said it is no ground for a reversal that a jury believed the fewer witnesses 
upon an issue, rather than the many.” 

Abiath Downs testified that he made a contract to renew with appellee’s agent, 
Holton. He was corroborated in some respects by his brother and coappellant, 
George W. Downs, and was also corroborated in a very uncertain way by Guy 
Downs, who claims to have heard a conversation, but did not know what policy was 
under discussion, and did not know when the conversation occurred. Holton abso- 
lutely denied making any such agreement. The issue was clear cut, the evidence 
was conflicting, and the jury credited the testimony of Mr. Holton. 

The judgment is affirmed. 


HOME INS. CO. v. KELLETT. (No. 3566.) 
(Springfield Court of Appeals. Missouri. Dec. 16, 1924.) 
266 Southwestern Reporter 736. 

1. INSURANCE—ON FAILURE OF INSURED TO FOLLOW DIRECTIONS 
OF FIRE POLICY TO SECURE CANCELLATION, NOTICE TO CAN- 
CEL POLICY NOT EFFECTIVE. 

On failure of insured to comply with requirements of fire policy for cancellation 
that he should pay full amount of premium, his giving notice to agent to cancel 
policy was ineffective. 

(For other cases, see Insurance, Dec. Dig. § 238[1].) 

2. INSURANCE—POLICY ACCEPTED CANNOT BE CANCELLED EX- 
CEPT IN WAY PROVIDED THEREIN. 

On acceptance of fire insurance policy by insured it became binding contract, 
and could not be cancelled by either party thereto except in way provided therein. 

(For other cases see Insurance, Dec. Dig. § 266.) 

3. INSURANCE—ON FAILURE TO SECURE CANCELLATION OF POLICY, 
LIABILITY OF INSURED ON PREMIUM NOTES NOT AFFECTED. 
On failure of insured to secure cancellation of policy by payment of premiums 

as required by it, his notice to agent to cancel policy as to part thereof was inef- 

fective, and he remained liable on premium notes given, and in action thereon, after 
failure to pay installment, judgment should have been for entire amount due accord- 
ing to acceleration clause. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 

Appeal from Circuit Court, Oregon County, E. P. Dorris, Judge. 

Action by the Home Insurance Company against Thomas Kellett. From judg- 
ment for defendant, plaintiff appeals. Reversed and remanded, with directions. 

J. L. Bess, of West Plains, and E. L. Snider, of Kansas City, for appellant. 

Cox, P. J. Action upon a note given for premiums upon an insurance policy, 
jury waived, trial by court who found the issues for defendant, and plaintiff appealed. 

An insurance policy was issued by the plaintiff to the defendant, covering a period 
of five years upon a dwelling house, household furniture, other buildings, certain live 
stock, including $1,000 on cattle, and hay and grain on the farm of defendant. An 
initial payment of $33.75 was made on the premium at the time the policy was issued, 
and the note in suit given for the balance. This note was payabie in installments of 
$33.75 per year for a period of four years. This note provided that in case any 
installment was not paid when due, the entire amount should at the election of plaintiff 
become due. The note also provided for reasonable attorneys’ fees. It appears that 
one installment of the note was paid, but the second installment was not paid when 
due, and no other payments were made prior to the bringing of this suit. Under the 
terms of the note, the entire balance of the note was due at the time this suit was 
filed unless the defendant was justified in refusing to make the payments. 
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[1] The contention of defendant was that he had sold the cattle covered by the 
insurance policy, and had asked the company to cancel that part of the policy, which 
they had not done. The policy provided that the insured should have the right to 
cancel it by paying the full amount of the premium to the company, in which event 
the company would retain the usual short rates from the date of the policy up to 
the time it was received for cancellation, and return the balance to the insured. 
There seemed to be no provision in the policy by which a portion of the policy could 
be cancelled without cancelling the entire policy, unless the provision for cancellation 
generally carried with it the right to cancel a portion of it; but, in the view we take 
of this case, it is not necessary to pass upon that question here. The defendant did 
not follow the directions of the policy. in seeking a cancellation. He did not make 
any payments to the company at all. He did testify that at one time he notified Mr. 
Kerby, the agent of plaintiff, at West Plains, that he had sold the cattle, and wrote 
the agent to cancel that part of the policy; but he received no answer to that letter. 
When he saw the agent nearly a year later, which was after some portion of the note 
was past due, he said that he then tendered the policy, and offered to cancel it accord- 
ing to its terms; but there is not evidence to show that Mr. Kerby had any authority 
to act for the plaintiff in the cancellation of policies, nor that.any tender of any 
money was actually made. 

[2] It is conceded in this case that the defendant accepted the policy, and that it 
became a binding contract of insurance between the parties. That being true, neither 
party could cancel the policy except in the way provided in the policy. Home Ins. Co. 
v. Hamilton, 143 Mo. App. 237, 128 S. W. 273; Home Ins. Co. v. Horrell & Cravens, 
206 Mo. App. 352, 227 S. W. 830; Continental Ins. Co. v. Phipps (Mo. App.) 190 
S. W. ; Home Ins. Co. v. Fleeman (Mo. App.) 217 S. W. 536; Dowell v. Com- 
monwealth Ins. Co. (Mo. App.) 256 S. W. 1074. 

[3] Since defendant did not comply with the terms of the policy in his efforts to 
secure a cancellation, it was not cancelled, and his liability on the note was unaffected, 
and plaintiff was entitled to a judgment for the amount due. It was admitted at the 
trial that, in case plaintiff should recover, a reasonable attorney’s fee would be $25. 
This added to the amount due on the note made a total amount due plaintiff $126.25. 

The judgment will be reversed and the cause remanded, with directions to enter 
judgment for plaintiff for $126.25, with interest at six per cent. from the date of the 
trial, which was August 29, 1923. 

Farrington and Bradley, JJ., concur. 


MORRISON v. CONCORDIA FIRE INS. CO. OF MILWAUKEE, WIS. 
MORRISON et at. v. RELIANCE INS. CO. OF PHILADELPHIA, PA. 
(No. 5580.) 

(Supreme Court of Montana. Dec. 19, 1924.) 

231 Pacific Reporter 905. 

10. INSURANCE—PROOF OF LOSS MAY BE WAIVED. 

In view of Rev. Codes 1907, §§ 8144, 8145, compliance with provisions of fire 
insurance policy that proof of loss shall be furnished may be waived. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

12. INSURANCE—EVIDENCE HELD TO JUSTIFY FINDING THAT IN- 

SURER WAIVED PROOF OF LOSS. 

In action on fire policy, in which plaintiff alleged waiver by defendant of proof 
of loss, plaintiff’s testimony as to acceptance by defendant’s adjuster of defective 
proof of loss, although contradicted and somewhat inconsistent, held sufficient to 
justify finding that defendant waived proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 665 [8].) 

Appeal from District Court, Silver Bow County; Wm. E. Carroll, Judge. 

Separate actions by Elizabeth A. Morrison against the Concordia Fire Insurance 
Company of Milwaukee, Wis., and by Elizabeth A. Morrison and another against 
the Reliance Insurance Company of Philadelphia, consolidated for trial. Judgment 
for plaintiff in each case, and defendants appeal. Affirmed. 

Toole & Toole, and T. J. Davis, all of Butte, and Milo H. Neidig, of Salt Lake 
City, Utah, for appellants. 

C. S. Wagner and N. A. Rotering, both of Butte, for respondent. 

Hotioway, J. Elizabeth A. Morrison, the owner and holder of two policies 
issued by the Reliance Insurance Company, insuring a building belonging to her 
against loss by fire, instituted an action to recover the amount of the two policies. 
She also commenced an action against the Concordia Fire Insurance Company to 
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recover upon a third policy which insured the furniture in the same building. Later 
it developed that Nora Curran owned an interest in the building and in the insurance 
thereon, and she was joined as a party plaintiff in the first action. The two causes 
were consolidated for trial, and a judgment for the amount demanded was recovered 
in each, and in each case the defendant appealed. 

The two complaints contain substantially the same allegations ; the same defense 
was interposed in each case, and the same questio as an raised on each appeal. A 
determination of one disposes of the other, and, for convenience, reference will be 
made to the record in the action against the Concordia Company. 

[1, 2] To the complaint as originally drawn, the defendant interposed a demur- 
rer, general and special, and error is predicated upon the order overruling i 

The complaint contained an allegation that proof of loss was furnished within 
the time required by the policy, and in the same count there was an allegation that 
the insurance company waived proof of loss. It is contended that these conflicting 
allegations rendered the complaint subject to a general demurrer, but with that con- 
tention we do not agree. The complaint stated a cause of action upon the theory of 
substantial compliance with the policy provision requiring proof of loss, and the 
fact that the plaintiff attempted to plead waiver, but failed in the attempt, did not 
destroy the cause of action already stated on the other theory. Mills v. Barney, 22 - 
Cal. 240. The complaint was subject to demurrer for duplicity. Schwindt v. Lane 
Potter Lumber Co., 40 Mont. 537, 107 P. 818, 135 Am. St. Rep. 639. But it is ele- 
mentary that the objection cannot be reached by a general demurrer; it can be 
raised only by a. special demurrer which points out that particular defect. Section 
9132, Rev. Codes; 21 S. C. L. 524; Bliss on Code Pleading (3d Ed.) § 288. 

13, 4] The only ground of special demurrer was: 

“That said complaint is indefinite and uncertain and unintelligible ‘in this, that 
it cannot be ascertained therefrom what were the terms and provisions of the so- 
called and alleged standard policy of insurance, referred to by plaintiff, nor what 
were the conditions thereof.” 

That this does not raise the question of duplicity is self-evident. But defendant 
was not prejudiced in any event; for the court required plaintiff to elect upon which 
theory she would proceed, and she elected to proceed upon the theory of waiver. 
Although in point of fact the allegation that proof of loss had been furnished re- 
mained in the complaint, in legal effect the election eliminated it as effectively as 
though it had been stricken from the pleading, and with that allegation withdrawn 
from further consideration, the complaint was not longer open to the attack made 
upon it. 

[5, 6] During the progress of the trial the court permitted the complaint to be 
amended, and error is predicated upon the ruling. The complaint, as originally 
drawn, contained the bald statement that the defendant had waived the requirement 
that proof of loss be furnished. By the amendment the facts constituting the waiver 
were set forth fully. While an application to amend a pleading at any stage of the 
proceedings is addressed to the sound legal discretion of the trial court, to allow the 
amendment is the rule, to deny it is the exception (Leggat v. Palmer, 39 Mont. 302, 
102 P. 327, Flaherty v. Butte Electric Ry. Co., 43 Mont. 141, 115 P. 40), and an order 
granting or refusing an amendment is subject to review only for an abuse of dis- 
cretion (De Celles v. Casey, 48 Mont. 568, 139 P. 586). Not only is there an entire 
absence of any showing of abuse of discretion, but defendant is not in a position to 
say that it was taken by surprise or placed at a disadvantage in making its defense, 
for it failed to ask for a continuance. Sandeen v. Russell Lumber Co., 45 Mont. 
273, 122 P. 913; Buhler v. Loftus, 53 Mont. 546, 165 P. 601. 

[7] When the complaint was amended to state a cause of action upon the theory 
of waiver, it superseded the original complaint, and it is by reference to the amended 
pleading that the integrity of the judgment is to be determined.' De Celles v. Casey, 
above. 

[8, 9]. Complaint is made of the ruling of the court in refusing to strike from 
the evidence two exhibits—proofs of loss furnished by the plaintiff to the defendant 
company. It is contended that they were inadmissible for any purpose, and it may 
be conceded that each one fails to furnish much of the information required by the 
policy ; indeed, in neither instance was there a technical nor a substantial compliance 
with the policy requirements. But each one does furnish some evidence of loss, and 
each one was presented to and retained by the insurance company. It was with 
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respect to these exhibits that the further negotiations were had, and they were ad- 
missible as furnishing the foundation for the additional evidence in support of the 
plea of waiver. Viewed from a purely technical standpoint, it may be said that they 
should not have been admitted at the time they were first offered, that is, before the 
complaint was amended, but they were admissible after the amendment was made, 
and the error, if such it can be called, was harmless. The order of proof is a matter 
largely within the discretion of the trial court. (Noyes v. Clifford, 37 Mont. 138, 
94 P. 842; Schauer v. Morgan, 67 Mont. 455, 216 P. 347); and it is worthy of note 
that the additional evidence in support of the plea of waiver was introduced before 
the motion to strike was made. 

The sufficiency of the evidence was raised by a motion for nonsuit, a motion 
for a directed verdict, and a motion for a new trial. Each of these motions was 
overruled and error is assigned, but upon the assignment the only serious contention 
made is that the evidence fails to prove waiver. 

[10] It is settled beyond controversy in this state that compliance with the 
policy provision that proof of loss shall be furnished may be waived. Pasherstnik v. 
a Co., 67 Mont. 19, 214 P. 603. Sections 8144 and 8145, Revised Codes, 
provide: 

“Sec. 8144. All defects in a notice of loss, or in preliminary proofs thereof, 
which the insured might remedy, and which the insurer omits to specify to him, 
without unnecessary delay, as grounds of objection, are waived. 

“Sec. 8145. Delay in the presentation to an insurer of notice or proof of loss is 
waived, if caused by any act of his, or if he omits to make objection promptly and 
specifically upon that ground.” 

{11, 12] Stated briefly, the plaintiff testified in effect that within 60 days after 
the loss occurred she delivered these exhibits (proofs of loss) to the adjuster for 
the companies; that she was advised later that the proofs should have been verified ; 
that she went to the adjuster to get them for the purpose of verifying them; that 
the adjuster said “it wasn’t hardly necessary,” but gave them over; that she then 
verified them and redelivered them to the adjuster; that the adjuster told her the 
proof of loss respecting the furniture was “all right, made in good form,” but that 
he wanted an estimate of the materials in the building; that she procured such esti- 
mate to be prepared by a carpenter and delivered it to the adjuster; that the adjuster 
said “that everything was all right; the proofs were all right.” Again plaintiff testi- 
fied that in a later conversation the adjuster said: 

“Tf I would take the price down low enough to make it satisfactory to them they 
would settle. I asked him if he needed any further proofs, if my proofs were all 
right. He said: ‘Well, there is so much red tape connected with insurance policies 
and papers, as a rule, that it is worthless, but that the proofs were all right. It 
wasn’t a question of proofs; it was a question of the amount I wanted to settle for.’” 

Most of these statements, if not all of them, were disputed by the adjuster, and 
there are some apparent inconsistencies in the plaintiff’s testimony; but it cannot be 
said that her story is so entirely improbable that no reasonable person would be 
justified in believing it. The credibility of the witnesses and the weight to be given 
to their testimony were questions to be solved by the jury, and with their findings 
we do not feel called upon to interfere. If the jury believed the plaintiff, then there 
is ample evidence to support the theory of waiver, and that they did accept her story 
as true is confirmed by the general verdict in her favor. 

The judgment in each case is affirmed. 

Affirmed. 

Callaway, C. J., and Rankin and Stark, JJ., concur. 

Galen, J., being absent on account of illness, did not hear the argument and takes 
no part in the foregoing decision. 


BREEN v. ST. PAUL FIRE & MARINE INS. CO. 
(Supreme Court, Appellate Division, First Department. November 28, 1924.) ° 
207 New York Supplement 444. 


INSURANCE—RIDER ATTACHED TO FIRE POLICY COVERING “STOCK, 
MATERIALS, AND SUPPLIES” HELD NOT TO COVER PATTERNS. 
Where fire policy exempted insurer from liability for loss of patterns, unless 

expressly insured, insurer was not liable for loss of patterns under rider prepared 
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by insured covering “stock, materials, and supplies of every description,” not specific- 
ally mentioning patterns, or using some word clearly descriptive of patterns. 

(For other cases, see Insurance, Dec. Dig. § 163[5].) 

Submission of controversy between Jacob Breen and the St. Paul Fire & Marine 
Insurance Company. Judgment directed for defendant. 

Argued before Clarke, P. J., and Dowling, Merrell, Finch, and McAvoy, JJ. 

Abraham M. Davis, of New York City (Jacob Harris, of New York City, of 
counsel), for plaintiff. 

Solomon J. Rosenblum, of New York City, for defendant. 

Downe, J. On or about January 26, 1920, a corporation known by the name 
of Harris J. Cohn Company, plaintiff’s assignor, applied to the defendant for insur- 
ance in the sum of $2,000, “on stock, materials and supplies of every description, while 
in the custody of Quaker Cloak Company, manufacturers of clothing, situate on Ger- 
shall avenue, Norma, Salem county, New Jersey,’ and then ‘and there submitted to 
the defendant a form or rider containing the words above quoted to be attached to the 
policy of insurance applied for. 

The defendant approved the said application, and accepted the said form or rider, 
and attached it to a policy of insurance, and issued that policy to the Harris J. Cohn 
Company. A copy thereof is printed in the record herein, marked Exhibit A. 

The policy of insurance so issued is in the standard form of the state of New 
Jersey and contains the provisions required by the laws of that state to be contained 
in all policies of insurance covering property located within that state, and among its 
provisions is the following: 

“This company shall not be liable for loss to accounts, bills, currency, debts, evi- 
dence of debt, money, notes or securities; nor, unless liability is specifically assumed 
hereon for loss to awnings, bullion, casts, curiosities, drawings, dies, implements, 
jewels, manuscripts, medals, models, patterns, pictures, scientific apparatus, signs, 
stone or office furniture or fixtures, sculpture, tools. * * * ” 

The insured was engaged in the manufacturing of clothing. The Quaker Cloak 
Company, the company mentioned in the rider, was a subcontractor, manufacturing 
clothing for the assured and for the purpose of such manufacture the assured deliv- 
ered to the Quaker Cloak Company the stock trmimings, materials, and patterns. 
During the lifetime of the policy a fire occurred at the premises covered by it, which 
damaged and destroyed a quantity of patterns belonging to the assured, and which 
it had delivered to said Quaker Cloak Company in order to enable it to manufac- 
ture clothing for the assured. 

The assured presented a claim for the loss of such patterns, and duly complied 
with all the terms of the policy in respect to proof of loss, and is entitled to recover 
from the defendant the value thereof, which is agreed to be $1,000, if the policy 
insured those patterns. 

The defendant denied and still denies any liability for the destruction of the 
patterns, upon the ground that its policy provided that it shall not be liable for the 
loss of patterns, unless liability therefor is specifically assumed under the policy, 
and that no such liability was specifically assumed. The plaintiff, however, claims 
that such liability was specifically assumed, because “patterns” are comprehended 
within the words “on stock and materials of every description.” 

I am of the opinion that the plaintiff cannot recover upon this policy. The policy, 
which is in the New Jersey standard form, expressly exempts the insured from lia- 
bility for a loss to patterns (among other things), unless liability was specifically 
assumed thereon. The defendant, therefore, never became liable for a loss to patterns 
under the express terms of its policy. It could only become so liable in case it 
expressly assumed that liability by some additional instrument. Plaintiff undertook 
to extend defendant’s liability by the rider, which it submitted to defendant, and which 
the latter accepted. But that rider did not in terms extend defendant’s liability to 
a loss to patterns. It only covered “stock, materials and supplies.” To impose upon 
defendant a liability for the loss to patterns, which was categorically exempted from 
the policy, unless specifically assumed, I am of the opinion that either the rider 
should have used the specific term “patterns,” or at least some other term so clearly 
descriptive of patterns as to leave no doubt that defendant accepted them as part 
of the risk assumed by it. Plaintiff cannot complain of failure to properly include 
them as part of the risk. His assignor had the standard form of policy before it, 
saw that patterns were therein listed as outside the liability assumed, and, when it 
prepared its rider, only had to include patterns therein by that designation, or some 
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satisfactory, but plainly applicable description. If defendant accepted the rider, 
would be bound thereby; if it rejected it, plaintiff's assignor could have sought sacle 
factory insurance elsewhere. 

Defendant cites the case of Bertine v. North River Ins. Co., of City of New 
York, 180 App. Div. 866, 168 N. Y. S. 156. In that case, this court did hold that 
patterns were included in the phrase “all appurtenances, apparatus and supplies used 
in the business of the assured.” Bwo two justices dissented, upon the ground “that the 
policy of insurance provided that the defendant should not be liable for loss to 
patterns, and no liability therefor was specificlly assumed in the coverage clause.” 
But defendant was held to be released from liability under another clause of the 
policy, because the patterns were destroyed by fire while in premises where the 
assured’s property was being manufactured. The judgment in favor of the assured 
was therefore reversed, and the complaint dismissed. That dismissal was affirmed 
without opinion in 229 N. Y. 642, 129 N. E. 941. In that case, however, the language 
of the rider was different from the instant case. There the rider covered “appur- 
tenances, apparatus, and supplies.” The opinion of the court did not attach any im- 
portance to the term “supplies,” but put its conclusion on the terms “appurtenances” 
and “apparatus,” and held that those words covered the patterns there in suit. In the 
case now before us, the language used is “stock, materials, and supplies.” Disre- 
garding the word “supplies,” to which the court before attached no importance, we 
have left “stock” and “materials.” I do not believe patterns can be fairly held to 
be included within those two terms. The words “appurtenances and apparatus,” upon 
which the court relied in its opinion in the Bertine Case, are not present in the policy 
now before us. 

In my opinion the policy in question, with its accompanying rider, did not insure 
plaintiff against loss to patterns. Judgment is directed in favor of defendant, with- 
out costs. 

Settle order on notice. All concur. 


WEINER v. ST. PAUL FIRE & MARINE INS. CO. 
(Supreme Court, Appellate Term, First Department. December 12, 1924.) 
207 New York Supplement 279. 

1. INSURANCE—NEITHER INSURED’S NEGLIGENCE NOR INCENDIA- 
RISM BY ANOTHER BARS RECOVERY ON FIRE POLICY. 

Mere negligence by insured or willful incendiarism by another without insured’s 
consent does not bar recovery on fire policy. 

(For other cases, see Insurance, Dec. Dig. §§ 421, 428. 

2. INSURANCE—INSURED MAY RECOVER FOR LOSS FROM SPREAD 
OF FIRE OR FROM HEAT OF STOVE OR FIREPLACE 
Insured may recover on fire policy for loss caused by spread of fire or resulting 

from heat of stove or fireplace. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

3. INSURANCE—INSURED HELD NOT ENTITLED TO RECOVER ON 
FIRE POLICY FOR JEWELRY PLACED IN STOVE FOR SAFE-KEEP- 
ING DESTROYED BY FIRE INADVERTENTLY MADE. 

Unless fire policy expressly so provides, it does not cover destruction of property 
placed in stove by fire confined to stove, regardless of how or why it was so placed; 
hence insured was not entitled to recover for jewelry placed in stove for safe-keeping 
destroyed by fire inadvertently made therein. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

Appeal from City Court of New York. 

Action by Goldie Weiner against the St. Paul Fire & Marine Insurance Company. 
From an order dismissing the complaint, on the ground that it does not state facts 
sufficient to constitute a cause of action, and from a judgment entered thereon, plaintiff 
appealed. Judgment and order affirmed, with leave to appeal to Appellate Division. 

Argued October term, 1924, before Guy, Bijur, and Mullan, JJ. 

Lesser & Lesser, of New York City (Bruce Ellison, of New York City, of coun- 
sel), for appellant. 

Solomon J. Rosenblum, of New York City (Meyer Strunsky, of New York City, 
of counsel), for respondent. 

Per CurtaM. The complaint was held to be bad upon its face. The action is by 
assured against insurer, for recovery, under the policy for the destruction by fire of 
plaintiff's jewelry. The peculiar cause of the destruction raises the question of law 
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involved. The plaintiff's wife, “for the purpose of safe-keeping and protecting 
* * * (the jewelry) from burglars during her absence from the home, placed the 
said jewelry. (of plaintiff) into a velvet handbag and deposited same in the stove of 
the household, . * * * and while the said jewelry * * * was in the stove 
ae ® the wife * * * through inadvertence caused a fire to be made in the said 

[1-3] We of the opinion that the decision below was correct. Of course, mere 
negligence would not bar recovery, nor would willful incendiarism by some one 
other than the assured. and without his consent. Upon principle and authority, recov- 
ery may be had for loss caused by the spread of fire, or the result of heat, from a 
stove or fireplace. We are not required to pass upon what may, possibly, be the 
difficult question whether recovery could be had for the loss of something that fell, 
or was blown, into a stove or fireplace. We are of the opinion, however, that, as 
matter of common sense and human experience, it must be held that unless a fire 
policy expressly includes such a cause, the parties to the policy cannot be said to 
have contemplated a loss by flame or heat wholly confined to a stove used by the 
assured: as a stove, where, as here, the property destroyed was placed in the stove, 
regardless of how or why it was so placed. 


Judgment and order affirmed, with costs, with leave to appellant to appeal to the 
Appellate Division. 


HUGHES v. PALATINE INS. CO. 
SAME v. LONDON AND LANCASHIRE CO. (No. 11631.) 
(Supreme Court of South Carolina. Dec. 13, 1924.) 
Southeastern Reporter 125. 

1. INSURANCE—TESTIMONY AS TO VALUE OF GOODS SHORTLY 
BEFORE FIRE AND AMOUNT OF SUBSEQUENT SALES HELD AD- 
MISSIBLE IN ACTION ON FIRE POLICY. 

In action on fire policy, testimony as to value of goods a short time before the 
fire and amount of sales since held admissible. (Per Watts and Fraser, JJ.) 

(For other cases, see Insurance, Dec. Dig. § 660.) 

2. INSURANCE—EVIDENCE THAT DEFENDANT’S AGENT KNEW IN- 
SURED’S NONCOMPLIANCE WITH IRON SAFE CLAUSE HELD 
SUFFICIENT TO CARRY CASE TO JURY ON QUESTION OF WAIVER. 
In action on fire policy, evidence that insurer’s agent knew when he wrote policy 

for other company, three months previous to issuance of policy by defendant, that in- 

sured had no iron safe and that he told insured at such time that absence thereof was 

“all right,” held evidence that defendant company had knowledge of insured’s non- 

compliance with iron safe clause sufficient for submission to jury of question of 

whether company waived compliance therewith. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. INSURANCE—FAILURE TO RETURN UNEARNED PORTION OF PRE- 
MIUM WHERE AVOIDANCE OF POLICY IS CLAIMED IS EVIDENCE 
OF WAIVER OF FORFEITURE. 

Failure to return unearned portion of insurance premium, where avoidance of 
policy is claimed is evidence of waiver of forfeiture. (Per Watts and Fraser, JJ.) 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

4. INSURANCE—WHETHER DEFENDANT WAIVED COMPLIANCE WITH 
IRON SAFE CLAUSE HELD FOR JURY. 

In action on fire policy, whether defendant waived compliance with iron safe clause 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Cothran and Marion, JJ., dissenting. 

Appeal from Common Pleas Circuit Court of Greenwood County; R. E. Babb, 
Special Judge. 

Consolidated suits by B. B. Hughes against the Palatine Insurance Company and 
against the London & Lancashire Company. Judgments for plaintiff, and defendants 
appeal. Affirmed. 

Smith, Hammond & Smith, of Atlanta, Ga., and Mays & Featherstone, of Green- 
wood, for appellants. 

Grier, Park & McDonald, of Greenwood, for respondent. 

Watts, J. “The plaintiff brought suit in each of the above cases on October 10, 
1922, on policies of fire insurance for $2,000 each, issued by the respective defendants 
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over a stock of merchandise, which was later burned. The cases were tried together 
by agreement in the court of common pleas for Greenwood county at the April term, 
1923, before Special Judge R. E. Babb and a jury. Verdict was found for the plain- 
tiff in each case for $2,000, and judgment entered thereon, from which this appeal 
is duly prosecuted.” The exceptions, 22 in number, raise the following questions: 
Competency of evidence; was the iron-safe clause breached? was the breach of the 
iron-safe clause waived? errors in the judge’s charge; and that the verdict was con- 
trary to the law and evidence. 

We see no error in the admission of the evidence as complained of. The appel- 
lants denied their liability to pay the policies, and that waived the right to require 
proof of loss, and the record shows that proper proof of loss was filed. There was 
no error in admitting copies of invoices; the originals were burned up; but, as a 
matter of fact, the record shows that the duplicate invoices were not admitted in evi- 
dence, but the witness only used them to refresh his memory, and then testified from 
his own memory; there was other evidence from other witnesses as to the value of the 
stock of goods destroyed, to wit, Spivey, McCord, Stalnaker, and Hasting. Gwath- 
mey v. Foor Hotel Co., 121 S. C. 237, 113 S. E. 688; Copeland Co. v. Davis (S. C.) 
119 S. E. 21; Truck Growers’ Association v. S. A. L. Ry. (S. C.) 121 S. E. 564. 

[1] We see no error in allowing evidence of witnesses to show the value of goods 
a short time before the fire and the amount of sales since. That was for the jury to 
consider. 26 Corpus Juris, 535, states: 

“Where the value of the property injured or destroyed is in issue, any competent 
evidence, either direct or circumstantial, is admissible which tends to show such value, 
and testimony as to such value is competent, notwithstanding insurer has the right to 
demand the production of inventories and books which the policy required insured to 
keep.” McMillan v. Insurance Co., 78 S. C. 433, 58 S. E. 1020, 1135. 

There is no doubt that there was a breach of the iron-safe clause, and that the 
respondent did not make the inventory as far as one policy was concerned in 30 days. 
Any evidence showing a waiver on the part of the company as to the breach of these 
conditions was competent. The evidence tended to show knowledge on the part of 
the defendant’s agent, Graham, who wrote the policies and delivered them to the 
respondent, that he did not have a safe, and the manner in which his books were kept. 

[2] The evidence was sufficient to carry the case to the jury for their determina- 
tion, as to whether there was evidence to show knowledge on the part of the defend- 
ant’s agent of the forfeiture and its consequent waiver. Pelzer v. Sun Fire Office, 36 
S. C. 215, 15 S. E. 562; Graham v. Insurance Co., 48 S. C. 223, 26 S. E. 323, 59 
Am. St. Rep. 707; Pearlstine v. Insurance Co., 74 S. C. 246, 54 S. E. 372. 

The inventory was taken in 30 days after the London & Lancashire issued its 
policy. The other company issued its policy on September 30, and no inventory as to 
it was taken until the following January. As to forfeiture, Mr. Justice Hydrick said: 

“The courts are generally inclined to hold the insurer to the performance of his 
contract, and to prevent, as far as it can be done in reason and justice, an unfair 
reliance on his part upon technical conditions of the contract to defeat it, because the 
courts lean against forfeitures. In respect of such conditions a law of waiver or 
estoppel, which may be said to be peculiar to insurance contracts, has grown up. If 
and when they are of substantial merit they will be enforced; but the courts are not 
inclined to allow them to operate merely as snares for the unwary.” 

The defendants did not return or offer to return the premium unearned after 
suit was brought or during the trial. Mr. Justice Gage in Scott v. Insurance Co., 102 
S. C. 129, 86 S. E. 489, says: 

“It may be the company might, under the contract, have returned the pro rata 
of the unearned premium, demanded the surrender [of the policy] and insisted upon 
the forfeiture. It did not choose to do that, and its election to not do it was properly 
submitted to the jury as some evidence of an intention not to stand upon the words 
of the contract about a surrender and a return of unearned premium.” 

[3] Failure to return unearned portion of insurance premium where an avoidance 
of the policy is claimed is evidence of waiver of forfeiture. Spence v. Assurance 
Co., 104 S. C. 403, 89 S. E. 319; Etheredge v. Insurance Co., 102 S. E. 313, 86 S. E. 
687; Norris v. Insurance Co., 57 S. C. 358, 35 S. E. 572; Madden v. Insurance Co., 
70 S. C. 295, 49 S. E. 855: Pearlstine v. Insurance Co., 70 S. C. 82, 49 S. E. 4; 
Powell v. Insurance Co., 97 S. C. 375, 81 S. E. 654. 

[4] The evidence shows that the appellants, having knowledge that Hughes was 
not complying with the provisions of the “iron-safe” clause, instructed their agent, 
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Graham, to cancel the policies. Graham neglected to do this. The action of the 
adjuster was sufficient to carry the case to the jury, taken with all of the evidence in 
the case as to waiver. We see no error on the part of his honor in his charge to 
the jury as complained of. 

All exceptions are overruled, and judgment affirmed. 

Fraser, J., and Henderson, Special Judge, concur. 

Cothran and Marion, JJ., dissent. 

Gary, C. J., did not participate. 

HENDERSON, Special Judge (concurring). Before the reargument herein was 
ordered an opinion by Mr. Justice Watts, concurred in by Mr. Justice Fraser, was 
filed ordering the affirmance of the judgments herein, and a dissenting opinion by Mr. 
Justice Cothran, concurred in by Mr. Justice Marion, was likewise filed, which held 
that there should be a reversal. In view of the contrariety of opinion, I was desig- 
nated to participate in the rehearing, and in the resultant decision of these appeals. 

Under these circumstances, I shall not attempt to discuss all of the somewhat 
complicated questions involved herein, but shall content myself solely with stating my 
opinion as to those matters upon which I have found the court equally divided. 

As I understand it, there are two of these debated issues: (1) Should a verdict 
have been directed in favor of the London & Lancashire Insurance Company? and (2) 
was there reversible error in the use in the trial of the duplicate invoices? As to 
the first question: 

Assuming that there was a violation of the iron-safe clause, the issue presented is 
whether there is in the record sufficient evidence of waiver to take the case to the 
jury. Mr. Justice Watts holds simply: 

“The evidence tended to show knowledge on the part of the defendant’s agent, 
Graham, who wrote the policies and delivered them to the respondent, that he did 
not have a safe, and the manner in which he kept his books.” 

In the dissenting opinion Mr. Justice Cothran states that he yields his views, 
“for the moment,” to the binding authority of the Madden Case, 70 S. C. 295, 49 S. E. 
855, and the doctrine therein established, viz. that, where an insurance agent repre- 
sents two companies, knowledge obtained by him in the preparation and issuance of a 
policy in one company will be imputed to the other company. H. M. Graham, the 
agent herein, represented both of the defendant companies. He issued the policy in 
the Palatine Company in September, 1920, and in the London & Lancashire Company 
(hereinafter referred to as the Lancashire Company) in December, 1920. In the dis- 
senting opinion it is held that there was in the Lancashire Case a compliance with the 
requirement as to an inventory, and a waiver of the requirement as to the keeping of 
a set of books, but that there was no evidence of waiver of the requirement as to an 
iron safe, for the reason that: 

The Lancashire Company “could only be charged with the knowledge of Graham 
that, when the Palatine policy was issued three months before the London & Lancishire 
policy was issued, the plaintiff did not have an iron safe; it could not be charged with 
any conduct of Graham while acting for another company, upon an entirely different 
transaction, from which it might be inferred that the other company intended to 
waive future compliance with the requirement.” 

This difference of opinion presents the main question for consideration. 

My application, to the present appeal, of the doctrine of the Madden Case, the 
authority of which I recognize, and the reasoning of which I approve, is that there 
was imputed to the Lancashire Company in December the. exact information which 
the agent of both companies had in September when he wrote the Palatine policy. 
The dissenting opinion herein exceedingly accurately states what this knowledge of 
the agent in question was, as follows: 

“The evidence also tends to show that at that time the plaintiff informed Graham 
that he did not have an iron safe in which the inventories and books were to ke 
kept; that Graham replied: ‘That is all right.’ He not only did not object to the 
absence of the safe, but approved it. It may not have been an unnatural inference 
that the absence of the safe was ‘all right’ during the continuance of the policy.” 
(Italics mine.) 11] 

I fully agree with the foregoing. statement and the suggested inference which 
might be drawn from the same, viz. that from the alleged remark of Graham the 
plaintiff might reasonably infer that, for the purposes of insurance,. the absence of 
an iron safe was “all right” during the whole period of continuance of the Palatine 
policy, which would exist until September, 1921. It is my further opinion that if 
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Graham, and through him the Lancashire Company, for whom he was then acting, 
knew in December that he (Graham) had been informed in September -that the 
plaintiff then had no iron safe, and that Graham had replied “That is all right,” and 
thereby induced the plaintiff to conclude that the absence of the safe was “all right 
during the continuance of the policy,” to wit, from September, 1920, to September, 
1921, which period covered the date of the issuance of the Lancashire policy, and 
also the date of the fire, then I think and hold that the issuance of the policy and the 
collection of the premium from the plaintiff, with this knowledge present in Graham’s 
mind, and with this knowledge imputed by law to the Lancashire Company, constituted 
evidence of waiver. 

I am not unmindful of the doctrine enunciated by this court in the cases of Mc- 
Carty v. Insurance Co., 81 S. C. 152, 62 S. E. 1, 18 L. R. A. (N. S.) 729, and Feagin 
v. Insurance Co., 122 S. C. 532, 115 S. E. 808, to the effect that knowledge by an agent 
of the intention of the insured to violate his policy in the future will not constitute 
evidence of waiver; but I consider that the distinction between these decisions and 
the present case is obvious. Herein the agent had before December, 1920, as an 
accomplished fact led Hughes to suppose that for insurance purposes an iron safe 
would not be required for the year running from September, 1920, to September, 
1921. This accomplished fact, which is relied upon as evidence of waiver, had noth- 
ing to do with future conditions or future happenings. 

Furthermore, I think and hold that there was other evidence of waiver. Graham 
in December, according to plaintiff’s testimony, visited the store, which was a very 
small establishment, measuring 20 feet by 47 feet; in which an iron safe, if it had 
existed, would have been a very imposing article of furniture. Plaintiff testified 
that Graham looked over the stock, estimated its value, and was told that the same 
system of bookkeeping—the McCaskie system—which does not call for an iron safe, 
but which is operated in connection with an iron case or box, was still in use as it 
was upon his first visit, at which time he had been specifically informed that the 
plaintiff had no safe. The witness Spivey testified in giving his version of the con- 
versation had between Graham and the plaintiff on this occasion, as follows: 

“He (Graham) asked what system did he have for bookkeeping, and he (the 
—— showed him the McCaskie, and told him that he had nothing but the Mc- 

asrié. 

Again, defendant’s witness Reynolds, who wrote the Lancashire policy, testified 
that he and Reeves, an inspector for the Lancashire Company, went in February, 
1921, to plaintiff’s store on an inspection tour which inspection was to include, “not 
only the building, but the contents thereof.’ Reeves stated that on this visit he 
“inspected his (the plaintiff’s) store,” looked over his stock of goods, suggested 
changes in his stove, and inquired about his books. 

In all this, I think and hold that there was evidence upon which a jury might 
reasonably conclude ‘that, although the iron safe was not specifically mentioned, 
Graham, Reynolds, and Reeves must all have known that there was no iron safe in 
plaintiff’s small store. 

As to the second question: 

[5] Plaintiff in an endeavor to figure his loss wrote to the dealers from whom he 
had bought his goods, and produced supposed copies of his invoices procured from 
said dealers, the originals having been destroyed in the fire. Plaintiff did not attempt 
to testify as to the accuracy of the duplicates, and had not examined de bene esse 
the dealers who made them. The presiding judge properly ruled that, not being 
proven, these duplicate invoices could not be introduced in evidence. He, however, 
allowed plaintiff, under the guise of refreshing his memory, to read these rejected 
duplicate invoices in evidence. This was done, although plaintiff frankly stated that 
neither he nor “any other man” could remember the items, even with the use of the 
duplicate invoices. This, in my opinion, was error. Gwathmey v. Foor Hotel Co., 
121 S. C. 237, 113 S. E. 688; Copeland Co. v. Davis (S. C.) 119 S. E. 19. 

[6] The final question, which presents considerable difficulty, is whether or not this 
ranks as prejudicial error and necessitates a reversal of the judgments herein. The 
case of Beaufort Truck Growers’ Association v. Railway (S. C.) 121 S. E. 554, is 
strikingly similar to the present case. This court therein sustained an exception to 
the circuit court allowing a witness, Boller by name, to testify from a memorandum 
made by another person, which memorandum Boller testified did not in fact refresh 
his memory. Hence the court held that Boller’s testimony was erroneously admitted, 
but the court refused to reverse the judgment on account of this error, holding: 
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“But, inasmuch as there is enough evidence without this to sustain the verdict of 
the jury, we are of the opinion that the admission of this evidence was not prejudicial, 
and the judgment should be affirmed.” 

In Edgefield Manufacturing Co. v. Casualty Co., 78 S. C. 73, 58 S. E. 969, this 
court held that the presiding judge therein erred in excluding a deposition taken in 
defendant’s favor. Plaintiff recovered judgment. Upon appeal this court refused, 
despite the error, to reverse the judgment, holding: 

“But this court should not order a new trial where from an examination of the 
record it has no doubt the verdict of any fair jury would have been the same, even 
if no error had been committed.” 

In the present cases, in addition to the erroneously admitted testimony, and in 
addition to his and his clerk’s estimate of the value of the goods in the store at the 
time of the fire, plaintiff presented the testimony of three traveling salesmen, each 
of whom had visited the store “within a short time” before the fire. Each of these 
traveling salesmen, who were presumably versed in mercantile affairs, estimated that 
the worth of the merchandise then in the store was between $5,000 and $6,000. The 
defendant introduced absolutely no testimony to contradict these estimates. 

It is true that the plaintiff was asked on cross-examination if a paper which was 
shown him was a copy of his tax return, to which he replied that he did not know. 
He was then asked if he did not return $820.42 as the amount of his inventory on 
January 1, 1921, to which he replied that he supposed so, but he immediately asked 
his questioner, ‘You went to the books, didn’t you?” No reply was made to this 
question, and no proof was offered as to the correctness of the paper in question or that 
it came from “the books.” The plaintiff then upon redirect examination was asked 
if he had any recollection of the correctness of the aforesaid figures. To this he 
replied: ‘No, sir; I told him he had the record.” It is evident that the plaintiff 
meant to make no admission except of what the record itself would show. Neither 
the record nor a copy of it was proven or offered in evidence, nor was any proof 
whatsoever presented of the authenticity of the paper upon which plaintiff was ques- 
tioned. I do not consider that this colloquy was effectual to draw from the plaintiff 
an admission of his tax return, even if it should be admitted that this would have 
constituted a counter showing to plaintiff’s testimony of the value of his stock of 
goods in June, 1921. It is further true that there is in the record an exceedingly 
vague notation of the existence of some testimony, which is not set out, of some un- 
stated quantity of goods having been removed from the store before the fire, “which 
issue,” the record states, “is not raised by the exceptions.” The record further fails 
to show that this alleged removal was accomplished after the estimates were made 
of the value of the stock, which estimates were made “shortly” before the fire; 
hence the court may assume that this testimony did not constitute a contradiction of 
the aforesaid estimates. 

Hence, eliminating completely the erroneously admitted testimony, we have the 
estimates of five witnesses, all versed in merchandising, before the jury, to the effect 
that the goods destroyed were worth from $5,000 to $7,000, which testimony was not 
contradicted. In other words, the only testimony before the jury on this subject, be 
its probative value weak or strong, was to the effect that the value of the destroyed 
stock of goods was in excess of the insurance. 

Under these circumstances, found to exist in this particular case, and under the 
decisions of this court herein cited, the error hereinbefore pointed out in the use of the 
duplicate invoices was not, in my opinion, prejudicial, and did not constitute reversible 
error. For these reasons I concur in the opinion of Mr. Justice Watts, affirming the 
judgment below. 

CoruRaN, J. (dissenting). I think that errors upon the trial of this case demand 
a new trial, and therefore dissent from the affrmance announced in the opinion of 
Mr. Justice Watts. 

The plaintiff held two policies of fire insurance upon his stock of goods; one 
was issued by the Palatine Company on September 30, 1920, for $2,000, the other 
by the London & Lancashire Company on December 23, 1920, also for $2,000. The 
stock of goods was destroyed by fire on June 27, 1921, within the period of insurance. 
The companies declined to pay the loss, and on October 10, 1922, separate suits were 
instituted. At April term, 1923, the two cases were tried together before Hon. R. E. 
Babb, special judge, and a jury. The trial resulted in verdicts in favor of the plain- 
tiff upon both complainants, and from judgments entered thereon the defendants 
have appealed. 





648 Insurance Law Journal, Vol. 64. [April, 1925 


The defendant’s defense in each case was a violation by the insured of what is 
commonly termed the “iron-safe” clause in the policies, which in brief, requires the 
insured : 

‘ (1) To take a complete itemized inventory of his stock of goods on hand at 
least once a year. 

~ (2) If such inventory shall not have been taken within the year prior to the 
date of the policy, to take it in detail within 30 days of its issuance. 

(3) To keep a set of books which shall present a complete record of business 
transacted, including purchases, sales, and shipments, both for cash and credit, from 
the date of the inventory, and during the continuance of the policy. 

(4) To keep his books and the inventory locked in a fireproof safe at night, 
or when the building is not actually open for business. 

(5) Should the insured fail in the preceding requirement, he must keep the 
books and inventory in some place not exposed to a fire which would destroy the 
building in which the stock of goods insured was kept. 

The Palatine policy was dated September 30, 1920, and the London & Lancashire, 
December 23, 1920. The insured claims to have taken an inventory on January 2, 
1921, which was within 30 days after the London & Lancashire policy was issued, 
but not within that time after the Palatine was issued. 

In what immediately follows, I shall take up the Palatine policy separately, and 
later refer to the other. 

It is conceded that the insured had not taken an inventory of his stock within 
the year prior to September 30, 1920, the date of the Palatine policy, and that he did 
not take an inventory within 30 days thereafter; that he did not keep a set of books 
as required by the third subdivision above set forth; that he did not have an iron 
safe in his store. He did not have books, inventory, or safe, and hardly could be 
expected to keep in a safe which he did not have, books and inventory which never 
existed, or to keep them in some other place not exposed. 

The plaintiff countered to these conceded grounds of forfeiture by alleging that 
the Palatine Company has waived its right to insist upon them. 

The- circumstances upon which he relies to establish his contention, that the ques- 
tion of waiver was properly submitted to the jury, are as follows: 

(1) That, at the time the Palatine policy was issued, the agent, Graham, knew 
that the plaintiff had not taken an inventory, did not keep a set of books, and had no 
safe. 

(2) That Reeves, the inspector for the London & Lancashire, was in his store 
during the life of the policy, and was informed that the plaintiff did not keep a set 
of books, and had no safe. 


(3) That Redding, the adjuster for both companies, applied for a nonwaiver 
agreement, and was given one limited to the matter of the cancellation of the Lon- 
don & Lancashire policy ; that he then proceeded with an investigation of the loss. 

(4) That the Palatine had not returned the unearned premium. 

As to the first circumstance: 


The evidence tends to show that when the agent, Graham, solicited the insurance 
in the Palatine Company, he was in the plaintiff’s store where the conditions sur- 
rounding the plaintiff’s business were open to his view; that he asked the plaintiff if 
he had an inventory; that he was told that he did not; that Graham said: “I don’t 
reckon it is necessary to have an inventory; there is sufficient goods here”; that 
Graham estimated the value of the stock at $4,000, and wrote a policy for $2,000. 
If this be true, and for the purposes of the appeal it must be assumed to be so, while 
Graham’s statement undoubtedly was made in reference to the amount of insurance 
to be carried, and not to any provision in the policy, it may not have been an unnatu- 
ral inference for the plaintiff to draw that the inventory was unnecessary for any 
other purpose. Graham denied this statement, and testified that the plaintiff prom- 
ised to take an inventory within 30 days, although it does not appear that any effort 
was made by him between that date and the fire to see that the promise was fulfilled. 

The evidence also tends to show that at that time the plaintiff explained to 
Graham the method he used in keeping a record of his business, the McCaskie 
system, as it is called, which admittedly does not comply with the requirement that 
the insured shall keep a set of books which shall present a complete record of busi- 
ness transactions, purchases, sales, cash, and credit, etc. It does not appear that 





Fire] Hughes v. Palatine Ins. Co. 649 


Graham interposed any objection to the method used by the plaintiff, and it may not 
have been an unnatural inference that it was sufficient. 

The evidence also tends to show that at that time the plaintiff informed Graham 
that he did not have an iron safe in which the inventories and books were to be kept; 
that Graham replied, “That is all right.” He not only did not object to the absence 
of the safe, but approved it. It may not have been an unnatural inference that the 
absence of the safe was “all right” during the continuance of the policy. 

There is also evidence tending to show that Graham returned to the plaintiff's 
store in December, and solicited insurance with the London & Lancashire Company, 
and at that time, three months after he had issued the Palatine policy, knew that 
the same method of keeping business records was in force, without objection on his 
part, and that he said nothing about the iron safe or inventory. 

I think that there is enough evidence tending to show a waiver, in this circum- 
stance, to justify a submission of the question to the jury. The defendant insists 
that the conversation between Graham and the plaintiff occurred a year before, when 
the first policy was taken out, and so Graham testifies. It strikes me that that makes 
matters worse for the company, as Graham then had a whole year to ascertain 
whether or not the conditions were complied with, and, without satisfying himself 
as to this, renewed the policy for another year. 

As to the second circumstance: 

The information received by Reeves, the inspector for the London & Lancashire 
Company, cannot be imputed to the Palatine Company. 

As to the third circumstance: : 

The adjuster for both companies was sent to Greenwood under specific instruc- 
tions to proceed with the investigation under a nonwaiver agreement. When he 
asked for it, he was given one which was limited to the matter of cancellation of the 
London & Lancashire policy, which has not been made a question in the case. He 
then went to the plaintiff, and as soon as he learned that the plaintiff had no inven- 
tory of his stock, and nothing to show his cash sales except the bank deposit account, 
he again asked for the nonwaiver agreement and, upon refusal, left. 

I think there is nothing in this circumstance which would justify the submission 
of the question of waiver to the jury. 

As to the fourth circumstance: 

I think that the true rule upon this subject is expressed in Pearlstine v. Ins. Co., 
70 S. C. 75, 49 S. E. 4; Young v. Ins. Co., 68 S. C. 387, 47 S. E. 681; Norris v. Ins. 
Co., 55 S. C. 450, 33 S E. 566, 74 Am. St. Rep. 765; McBryde v. Ins. Co., 55 S. C. 
589, 33 S. E. 491, 74 Am. St. Rep 769; note to 25 L. R. A. (N. S.) 1 (quoted by the 
writer in Whaley v. Ins. Co., 124 S. C. 173, 117 S. E. 209) ; and is substantially this : 
The question whether or not the failure to return the unearned part of premiums 
shall be considered evidence of a waiver of a forfeiture depends upon the time at 
which notice of the breach has been brought home to the company. If before the 
loss, it is evidence tending to show a waiver; if after the loss, not. The reason for 
the rule, so clearly stated in the above extracts, need not be here repeated. 

As there is evidence tending to show that the company had notice before the loss 
of the breach now relied upon, the failure to return the premium is some evidence 
tending to show a waiver, which required submission of that issue to the jury. 

It is insisted by the insurance company that the iron safe clause contains “prom- 
issory warranties,” and that a knowledge of conditions existing at the time the policy 
is issued cannot be construed into a waiver of prospective duties. This is generally 
true; but where, from that knowledge or from statements made by the agent at the 
time, a reasonable inference may be drawn by the insured that these prospective 
duties will not be required, the waiver of them is as complete as of an existing con- 
dition. 

So much for the motion for a directed verdict in favor of the Palatine Company, 
which I think was properly refused. 

Next, in reference to the motion on behalf of the London & Lancashire Com- 
pany for a directed verdict: 

The circumstances upon which the plaintiff relies as evidence of waivers of the 
three conditions in the “iron-safe clause” are the same as in the case of the Palatine 
Company. 

As to the first circumstance: 

The plaintiff seeks to impute to the London & Lancashire Company the knowl- 
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edge acquired by Graham while he was acting as agent of the Palatine Company, in 
reference to the absence of inventories, the failure to i a set of books, and the 
failure to have an iron safe in which these papers should be kept. I have consider- 
able doubt as to this proposition, upon the principle that only such knowledge as 
may, have been acquired by the agent in the course of his agency can be imputed to 
the principal (2 Joyce Ins. § 544; Cobb v. Ins. Co., 78 S. C. 388, 58 S. E. 1099) ; but, 
as the question appears to be decided contrary to my impression, in the case of 
Madden v. Ins. Co., 70 S. C. 295, 49 S. E. 855, I yield, for the moment, my doubts 
- to the authority of that decision. 

Now, as to the inventory: The plaintiff claims to have taken an inventory on 
January 2, 1921, which was within 30 days after the issuance of the policy; he does 
not rely upon a waiver of this requirement, but insists upon his compliance therewith ; 
so the matter of waiver in this connection disappears from consideration. And, 
even though it could be considered, the Lodon & Lancashire Company could only be 
charged with the knowledge of Graham that, at a time three months before its policy 
was issued, an inventory had not been taken within the past year; it could not be 
charged with any conduct of Graham, while acting as agent of another company, 
upon an entirely distinct transaction, from which it might be inferred that the other 
company intended to waive future compliance with the requirement. 

Next, as to the keeping of a set of books. The same observations are pertinent 
to the knowledge of Graham acquired while he was acting for the Palatine Company 
in regard to this matter; but the evidence tends to show that, when he solicited the 
insurance with the London & Lancashire Company, he acquired the same information 
as to the method adopted for keeping a record of the business, as he did formerly 
when the Palatine policy was issued; which, as in the case of that policy, was some 
evidence of waiver. 

Next, as to the iron safe: The London & Lancashire Company could only be 
charged with the knowledge of Graham that, when the Palatine policy was issued 
three months before the London & Lancashire policy was issued, the plaintiff did not 
have an iron safe; it could not be charged with any conduct of Graham, while acting 
as agent for another company, upon an entirely different transaction, from which it 


might be inferred that the other company intended to waive future compliance with 
the requirement. 


As to the second circumstance: 

It appears without controversy that Reeves, an inspector of the London & Lanca- 
shire Company, went to the store of the plaintiff before the fire, for the purpose of 
inspecting the risk, and that while there he asked about the books kept by the plain- 
tiff; the plaintiff showed him the McCaskie system, with which he shows by his 
testimony he was familiar. The defendant insists that Reeves was sent there merely 
to inspect the fire hazard. His testimony refutes this contention, as he admits that 
he asked about the books. It was a question for the jury whether or not his inspec- 
tion covered other matters than the fire hazard, and, if it did, the company would 
be charged with knowledge acquired by him. There was evidence therefore that the 
company, before the fire, knew that the plaintiff was not complying with the require- 


ment as to keeping books, and whether that constituted a waiver of the agreement 
was a question for the jury. 


As to the third circumstance: 

The foregoing observations in connection with the Palatine policy are equally 
applicable to the London & Lancashire. 

As to the fourth circumstance: 

The same may be said of this: 

I think therefore that there was sufficient evidence to require a submission of 
the question to the jury, as to a waiver of the requirement that a set of books be 
kept; but that there was no such evidence as to a waiver of the requirement an iron 
safe be kept, within which the inventories and books, such as they were, should be 
placed at night; and that for this reason the motion of the London & Lancashire 
Company for a directed verdict should have been granted. 

Both of the defendants assign error in permitting the plaintiff to read into the 
record the duplicate invoices, under the pretense of testifying from memory as to 
the quantity and value of the goods indicated thereon. 

The plaintiff had flagrantly violated every reasonable provision of the policies, 
intended to supply the means of information upon which a settlement of his actual 
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loss could be made; he took no inventory, except that of January, 1921; he kept no 
books showing his purchases and sales; he kept no safe in which the 
papers which might have supplied this information should have been pre- 
served; he provided no other place in which they could be kept. The origi- 
nal invoices of purchased goods were destroyed in the fire; he attempted to meet the 
situation in this way; taking the inventory of January, 1921, as a basis, he proposed 
to add thereto the purchases made between that date and the fire, and to deduct 
therefrom his cash sales, thus: 


Inventory January 2, 1921 ; $ 5,710 47 
Invoices and freight from January 2, 1921, to June 17, 1921 (date of fire) 10,289 79 


$16,000 26 
Sales during the same period, less 15 per cent. profit and goods on hand.. 8,255 56 


Net value $ 7,744 70 


The plaintiff procured from the sellers duplicate invoices, and offered them in 
evidence. Upon objection the circuit judge excluded them, upon the ground that 
they could only be proved by the person who made them as original evidence. 
Counsel for the plaintiff then, one by one, handed the duplicate invoices to the plain- 
tiff on the stand, and, over objection of counsel for the defendants, the court allowed 
the plaintiff to read from them and testify that he had purchased the goods at the 
prices indicated thereon. The plaintiff did not pretend to testify from memory; in 
fact admitted that he was not doing so, and his testimony shows that he testified 
only from the information afforded by the papers themselves. I think that this 
method of examination was a palpable evasion of the ruling excluding the invoices 
as evidence, and a plain violation of the rule in reference to refreshing memory from 
written papers. 

The rule by this time should be considered settled that, where the witness has 
made a memorandum himself of a transaction, substantially contemporaneously 
therewith, he may testify from the writing, and it may be introduced in evidence, 
although he may not at the time of testifying have a recollection of the matter; but, 
where he has not made the writing himself, the paper cannot be used except where 
the witness after referring to it speaks from his own memory. Gwathmey v. Foor 
Co., 121 S. C. 237, 113 S. E. 688; Copeland Co. v. Davis (S. C.) 119 S. E. 19, and 
cases cited, particularly in the first case. 

The question in this case is not as to the admissibility of the paper in evidence, 
for it was excluded, but whether the witness shall in manifest evasion of the rule 
be permitted to use the paper at all. What would be the efficacy of the rule, if the 
witness should be allowed to get before the jury, the facts stated in the paper which 
he did not make and could not possibly have remembered? In answer to the ques- 
tion: “Independently of these figures, you could not have told (what was bought) ?” 
the plaintiff replied: “No, sir, and no other man.” 

It is no reply to the inadmissibility of this evidence to say that other witnesses 
testified to the value of the stock. The other witnesses were men casually in the 
store, and testified after a necessarily cursory examination, giving only an estimate. 
The documentary evidence of the invoices, if properly proved, was worth a dozen of 
such estimates, and having been practically admitted, improperly, there was manifest 
error. 

There are other matters which I do not deem it necessary to discuss. The 
exceptions of the defendants numbered 8, 9, 11, 12, assigning error in not charging 
admitted facts, are well taken. 

For these reasons I think that the judgments should be reversed and a new trial 
had. The court might well order a directed verdict in favor of the London & Lanca- 
shire Company, but, as the motion was made upon a defect of proof which may be 
supplied, a new trial is to be preferred under rule 27. 
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VIRGINIA FIRE & MARINE INS. CO. v. LENNON er vx. 
(Special Court of Appeals of Virginia. Dec. 18, 1924.) 
125 Southeastern Reporter 801. 


1, INSURANCE—POSSESSION UNDER CONDITIONAL CONTRACT OF 
ates SOLE AND UNCONDITIONAL OWNERSHIP WITHIN 
Under fire policy conditioned to be void, if ownership of insured be other than 

unconditional and sole, insured cannot recover where property was purchased on 

conditional contract of sale reserving in seller title and right to take possession on 
breach of conditions. 
(For other cases, see Insurance, Dec. Dig. § 282 [13].) 


2. INSURANCE—INSURED BREACHING CONDITION AS TO SOLE AND 
UNCONDITIONAL OWNERSHIP OF PART OF PROPERTY CANNOT 
RECOVER LOSS AS TO BALANCE UNCONDITIONALLY OWNED. 
Under fire policy providing policy should be void unless ownership of property 

was sole and unconditional, the insured, whose only interest in part of the property 

was as purchaser under conditional contract of sale, could not recover as to the 
balance of property owned absolutely. 
(For other cases, see Insurance, Dec. Dig. § 282 [14].) 


3. INSURANCE—INSURED PURCHASING PROPERTY UNDER CONDI- 
TIONAL SALE CONTRACT NOT ENTITLED TO RECOVER UNDER 
POLICY STIPULATING FOR UNCONDITIONAL OWNERSHIP AND 
NONINCUMBRANCE BY CHATTEL MORTGAGE. 

Whether a conditional sales contract be in effect nothing more than a short form 
of chattel mortgage or not, an insured, whose interest in property was that of pur- 
chaser under conditional sale contract, cannot recover loss under fire policy stipu- 
lating that insured’s ownership shall be sole and unconditional, and also stipulating 
that policy shall be void if property be, or become ,incumbered by chattel mortgage. 

(For other cases, see Insurance, Dec. Dig. § 282 [13].) 

4. INSURANCE—INSURER MAY BE ESTOPPED BY COURSE OF DEAL- 
ING WITH KNOWLEDGE OF BREACH FROM INSISTING UPON 
FORFEITURE. 

Any acts, declarations, or course of dealing by insurer, with knowledge of facts 
constituting breach of a condition leading insured honestly to think that by conform- 
ing thereto forfeiture will not be incurred, followed by due confrmity on his part, 
= estop insurer from insisting on forfeiture, notwithstanding express letter of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 388 [3].) 

5. INSURANCE—RULE STATED AS TO NECESSITY THAT KNOWL- 
EDGE OF AGENT, TO ESTOP FROM INSISTING ON FORFEITURE, 
MUST HAVE BEEN PRESENT IN AGENT’S MIND AT TIME OF 
ACTS ALLEGED TO CONSTITUTE ESTOPPEL; BURDEN OF PROOF 
OF WAIVER IS ON INSURED. 

To estop insurer from asserting, or to show waiver of, forfeiture for condition 
broken by reason of agent’s knowledge, such knowledge acquired by the agent, but 
not while attending to the affairs of insured, in order to be binding upon insurer, 
must have been present in the agent’s mind at the time he did the act claimed to 
constitute estoppel or waiver, and the burden is upon the party relying on the waiver 
to prove that fact. 

(For other cases, see Insurance, Dec. Dig. § 378 [4], § 646 [5].) 


6. INSURANCE—EVIDENCE OF KNOWLEDGE OF AGENT ACQUIRED 
AS GENERAL REAL ESTATE AGENT HELD INSUFFICIENT TO 
SHOW WAIVER OF FORFEITURE BY INSURER. 

In action on fire policy conditioned that insured was sole and unconditional 
owner of the property, evidence that insurer’s agent, who was also general real 
estate agent, made a loan to insured with which to purchase furniture some months 
before he issued the policy covering insured’s furniture, held insufficient to charge 
insurer with waiver of condition, where furniture insured was purchased on condi- 
tional sales contract. 

(For other cases, see Insurance, Dec. Dig. § 665 [8].) 
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7. INSURANCE—INSURER’S FAILURE TO INQUIRE AS TO TITLE NOT 
WAIVER OF CONDITION AS TO SOLE AND UNCONDITIONAL 
OWNERSHIP. 

Issuance of fire policy on furniture without inquiry by insurer or agent as to 
title to property did not waive condition of policy that it should be void if interest 
of insured be other than unconditional and sole. 

(For other cases, see Insurance, Dec. Dig. § 389 [7].) 

Error to Circuit Court, Elizabeth City County. 

Action by W. J. Lennon and wife against the Virginia Fire & Marine Insurance 
ee Judgment for plaintiffs, and defendant brings error. Reversed and 
rendered. 

Meredith & Meredith, and Leake & Buford, all of Richmond, for plaintiff in 

error. 

John H. Bowen, of Hampton, for defendant in error. 

CuicHester, J. The defendant is a Virginia corporation with its head office 
at Richmond, Va. M: H. Morgan is its agent at Hampton, Va. He is agent for a 
number of other insurance companies, and is also a real estate agent, acting as such 
for persons desirous of renting out their real estate. The plaintiffs are husband and 
wife. About May 24, 1921, they rented, through M. H. Morgan as agent for a Mrs 
Shelton, what is known as the Shelton farm in Elizabeth City county; their object 
being to conduct a boarding house. Plaintiffs took possession of the leased premises 
in the early part of June, 1921, and on July 12th of the same year made a verbal 
application for insurance upon their furniture in the leased premises. A policy of 
$4,000 was issued by Morgan upon the furniture in favor of the plaintiffs. The 
policy was in the usual standard New York form, and containéd, among others, the 
following clauses: 

“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void, * * * if the interest of the insured be other than 
unconditional and sole ownership, * * * or if the subject of insurance be per: 
sonal property and be or become incumbered by a chattel mortgage.” 

Eight days after the policy issued, at about 3 o’clock a. m., a fire broke out on 
the premises occupied by the plaintiffs, but, through the efforts of several boarders, 
it was extinguished before any serious damage was done. We are not concerned 
with the details disclosed by the evidence as to the probable origin of the fire 
further than to say in passing that the fire was undoubtedly of incendiary origin, and 
immediately after this fire all the boarders departed from the premises, leaving only 
the plaintiffs. 

On the following Monday, July 25th, at about 2 o’clock a. m., another fire broke 
out, totally destroying the dwelling house and the insured furniture. There were 
many peculiar circumstances connected with this second fire, and, while we are not 
concerned particularly with them here, they too, and not unjustly, directed the finger 
of suspicion toward the plaintiffs as the authors. 

After the fire, when claim was made against the defendant insurance company, 
it was ascertained that plaintiffs purchased, on May 25, 1921, $1,946.60 worth of fur- 
niture from the Brittingham Furniture Company of Hampton, Va., under conditional 
sales contracts, and that only $110 had been paid on the purchase price thereof. This 
payment was made on May 25, 1921. An installment due on June 25th of $106.50 
had not been paid, and an installment of $106.50 due on July 25, 1921, the day of the 
last fire, had not been paid. 

The conditional sales contracts were identical in terms and conditions, and, as 
far as it is necessary to copy them here, were as follows: 

“It is hereby expressly understood and agreed that the title and right of property 
in said articles is to remain and be vested in the said Brittingham Furniture Com- 
pany, Inc.; that no title to the same shall pass until the said articles shall have been 
paid for in the manner herein specified; and that the said Brittingham Furniture 
Company, Inc., or their agents or attorneys, may at any time enter upon the prem- 
ises of the undersigned, without process of law, and take possession of and remove 
said articles upon default being made in any of the installments herein specified for 
more than three days, and if said articles, when so taken possession of, or at any 
time should be worth less than the balance due on them, the undersigned agrees to 
pay the balance. Provided that, if default is made upon the payment of any of the 
said installments, all the purchase price unpaid shall become due and payable, and 
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provided further that the said Brittingham Furniture Company, Inc., shall have the 
right to forthwith repossess themselves of said goods should they be removed from 
said residence without the consent of the said Brittingham Furniture Company, Inc. 

“This contract contains all the conditions upon which said goods are delivered, 
and no other condition, verbal or written shall vary or alter the same.” 

It was claimed that the defendant’s agent, Morgan, was aware of the conditional 
sales contracts, and that he became aware of them through conversation had with 
him when the plaintiffs were negotiating with him for the rental of the Shelton 
farm over six weeks before the insurance policy was written, and for a loan to pay 
on furniture to start their business with. These negotiations did result in securing 
Morgan’s indorsement of a note for $350. The details of these negotiations, how- 
ever, will be set out in full when we come to discuss the information which came 
into Morgan’s possession as to the character of the plaintiffs’ title. 

When demand was made upon the defendant for payment of the loss, it declined 
to settle, and notice of motion for $4,000 was filed by the plaintiffs against the 
defendant as aforesaid. The insurance company defended, among others, upon the 
following grounds: That the conditional sales contracts violated the sole and uncon- 
ditional ownership and the chattel mortgage clauses (supra) in the policy, and 
thereby avoided it. 

The plaintiffs denied this, but alleged that, even if these conditions of the con- 
tract of insurance, or either of them, would ordinarily have been violated by the 
conditional sales contracts, the company’s agent had knowledge of the contracts, and 
his knowledge was imputed to the company, and this constituted a waiver of the 
breach of these clauses. 

Trial of the case was had on October 10 and 11, 1922, and resulted in a verdict 
of $3,000, and judgment in favor of the plaintiffs. 

There are five assignments of error. They consist of alleged errors as to the 
admissibility of evidence; as to the giving of certain instructions asked for by the 
plaintiffs; refusing certain instructions asked for by the defendant; in modifying 
others offered by the defendant; and as to the action of the court in refusing to set 
the verdict aside. As we view it, however, the case can be disposed of by consider- 
ing the questions of law raised by the action of the court in giving instructions 
Nos. 1 and 4 and in refusing to give instructions Nos. 1A and 2A offered by the 
defendant and the refusal of the court to set the verdict aside. 

The instructions 1 and 4 were as follows: 

“The court instructs the jury that, if they believe from the evidence that at the 
time the insurance was applied for through M. H. Morgan, agent of the Virginia 
Fire & Marine Insurance Company, the said M. H. Morgan, agent, had been told by 
the plaintiffs that a portion of the furniture insured was bought on the installment 
plan from the Brittingham Furniture Company, then the court instructs the jury that 
such notice to the agent was notice to the company, and amounts to a waiver of the 
condition of the contract against incumbrances and liens and requiring the plaintiffs 
to be the sole and unconditional owners thereof; and the jury should find for the 
plaintiffs in a sum not exceeding three-fourths of the actual cash value of each item 
of the property destroyed immediately preceding the fire, but in no event to exceed 
$4,000. And the burden of proving such value to a reasonable degree of certainty 
rests upon the plaintiffs. 

“The court further instructs the jury that the conditional sales contract in ques- 
tion is a short form of chattel mortgage, the reservation of the title being merely 
security for the payment of the debt, and was not such an estate in or title to the 
property within the meaning of the provision in the policy sued on that if the inter- 
est of the assured be other than unconditional and sole ownership or be or become 
incumbered by chattel mortgage, the interest of the assured continues to be an uncon- 
ditional and sole ownership notwithstanding such contract.” 

The instructions 1A and 2A, offered by the defendant and refused by the court, 
were as follows: 

“The jury are instructed that, under the terms of the policy of insurance sued 
on in this case, if any of the insured property was held under the Brittingham 
contracts introduced by the plaintiffs, then the policy was revoked or annulled, 
unless the jury believe and are satisfied from a preponderance of the evidence that 
the defendant had knowledge, at the time of issuing the policy, of the nature of the 
plaintiffs’ interest in such property. If, therefore, you believe from the evidence 
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that a portion of the property destroyed by the fire of July 25, 1921, was held by 
the plaintiffs under the Brittingham contracts, and if the jury further believe from 
the evidence that the: defendant company did not, at the time of issuing said policy, 
know or have in mind, as hereinafter stated in these instructions, that the plaintiffs, 
held a part of said property under the Brittingham contracts, you should find for 
the defendant. 

“You are further instructed that, if you believe from the evidence that Mr. 
Morgan, the local agent of the Virginia Fire & Marine Insurance Company, at the 
time of issuing the policy of insurance, had knowledge, acquired in and about the 
prosecution of the business of that company, of the nature of the interest of the 
plaintiff in the property bought from the Brittingham Furniture Company, or if 
you believe from the evidence that said Morgan had, prior to issuing said policy, 
acquired such knowledge not in and about the prosecution of that company’s business, 
and further believe, from the evidence, that he had such knowledge in mind at the 
time of issuing such policy, then, but not otherwise, would such knowledge on the 
part of Mr. Morgan be imputed to the defendant, Virginia Fire & Marine Insurance 
Company.” 

The instructions 1 and 4 present the theory of the case as contended for by 
the plaintiffs and as accepted by the court. The defendant’s theory as embodied in 
instructions 1A and 2A was rejected by the court. The question is, Did the court 
proceed and try this case upon the proper theory. 

It is apparent from the foregoing that the trial court proceeded upon the 
theory : 

(1) That, in Virginia at least, a conditional sales contract is a short form of 
chattel mortgage, even as between insured and insurer. 

(2) That, this being true, where title to personal property was retained by a 
vendor by conditional sales contract, and vendee insured said personal property in 
his own name, there is no violation of the ordinary “unconditional and sole owner- 
ship” clause (such as the one above quoted) in the insurance policy. 

(3) That neither did such a conditional sales contract, under such conditions, 
violate the chattel mortgage clause contained in the policy and heretofore quoted. 

(4) That under the evidence in this case it was a question for the jury to 
determine whether Morgan, agent for the defendant, had such knowledge of the title 
of the plaintiffs in the personal property insured as would be imputed to the de- 
fendant insurance company and estop it from pleading violation of these clauses as 
matters of defense. 

In our view of the case the determination of whether the trial court was right 
in the view it took of these several questions of law will dispose of this case without 
considering separately the assignments of error as they are presented in the petition. 

The legal questions raised by (1) and (2) will be considered together, as they 
involve one proposition; (2) being the logical conclusion if the correctness of (1) is 
conceded. 

There is some conflict of authority among the courts as to whether a conditional 
sales contract constitutes a violation of the sole and unconditional ownership clause 
found in the standard form of policy and as it appears in the policy in this case. 

{1] The great weight of authority is to the effect that the vendee under such 
conditional sales contract is not the sole and unconditional owner within the mean- 
ing of the condition of an insurance policy that it shall be void if the ownership 
of the insured be other than unconditional and sole. 

This exact question has never been adjudicated in Virginia, and we therefore 
feel free to follow the weight of authority, since the cases so holding also appear 
to have with them the weight of reason. 

A distinction is to be observed, and very properly, between those cases when 
title is reserved in the vendor until the purchase price is paid in full and cases 
where title passes and a lien is retained for the purchase price. 

In 26 Corpus Juris, p. 176, the result of an examination of the authorities is 
thus stated: 

“Tf the title has actually passed to the purchaser, the fact that a lien has been 
retained for the purchase price does not make his interest other than sole and un- 
conditional, and it has even been held that the purchaser is the sole and unconditional 
owner, nothwithstanding the seller retains title to secure the unpaid purchase money, 
since such sale imposes upon him an unconditional obligation to pay for the 
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property and subjects him to all the risks of loss incident to complete ownership. 
The general rule, however, is that, if title is to remain in the seller until the entire 
purchase price is paid, the purchaser is not the sole and unconditional owner while 
a portion remains. unpaid, and a policy so describing him is avoided by such 
statement.” 

In 14 R. C. L., pp. 1059, 1060, in stating the rule with reference to personal 
property, the text declares: 

“When the subject of ‘insurance is personal property, and the vendee is in 
possession under a conditional contract of sale, the title to remain in the vendor 
until the conditions are performed, the vendee is not the sole and unconditional 
owner.” 

On page 1382 of volume 2 of Cooley’s Briefs on Insurance, it is stated: 

“It is a well-established rule that one who buys personal property on condition 
that the title thereto shall remain in the seller until it is paid for is not the sole 
and unconditional owner of such property before full payment of the purchase 
price. 

On page 473 of volume 6 of Cooley’s Briefs on Insurance, the author again 
refers to the same subject in the following language: 

“The clause as to the sole and unconditional ownership contemplates a beneficial 
and practical ownership. Bacot v. Phoenix Ins. Co., 96 Miss. 223, 50 So. 729, 25 
L. R. A. (N. S.) 1226, Ann. Cas. 1912B, 262. Such ownership is in those on whom 
the loss would certainly fall, not as a matter of mere contract obligation, but as a 
result of real bona fide rights in the property. To be unconditional and sole, within 
the meaning of the phrase, the interest or ownership of the insured must be com- 
pletely vested, not contingent or conditional, nor in common or jointly with others, 
but of such a nature that the insured would also sustain the entire loss if the 
property be destroyed whether his title be legal or equitable. Phenix Ins. Co. v. 
Hilliard, 59 Fla. 590, 52 So. 799, 138 Am. St. Rep. 171. That is to say, insured’s 
ownership is ‘sole’ when no one other than insured has any interest in the property 
as owner, and is ‘unconditional’ when the quality of the estate is not limited or 
affected by any condition.” 

These citations state the rule followed by the majority of courts of last resort 
correctly, clearly, and briefly. The cases from which the legal principles there 
enunciated are gathered are too numerous to attempt citation.to them all, and to 
quote at length from any of them would unnecessarily prolong this opinion. 

In Dumas v. Northwestern National Insurance Company, decided by the Court 
of Appeals of the District of Columbia in 1898, 12 App. D. C. 245, 40 L. R. A. 
p. 358, an action was instituted to recover upon a policy of fire insurance. Among 
other stipulations, the policy there involved contained the sole and unconditional 
ownership clause found in the policy issued to the plaintiffs in this case. It appeared 
in the Dumas Case that of the furniture insured for $3,000 about $600 in value had 
been purchased by plaintiff upon the installment plan under a contract whereby the 
vendor delivered possession but retained ownership until full payment of the pur- 
chase price. The company defended the suit upon several grounds; one being that 
the policy was avoided by reason of the fact that the plaintiff was not the sole and 
unconditional owner of the furniture held under the installment contract of 
purchase : 

“In the sense of absolute ownership, clear and unincumbered, as commonly 
understood, the plaintiff had title only to about one-half of the property which she 
sought to insure. With reference, however, to the portion of the property purchased 
from Craig & Harding, and which was covered by a chattel mortgage, she may, 
in view of the authorities on the point, be also regarded as the sole and unconditional 
owner. * * * But it is not apparent how, in any sense of the words, she can be 
regarded as the sole and unconditional owner of the residue of the property; * * * 
and it would be difficult to conceive an ownership more distinctly of the character 
against which the defendant company sought to guard its liability. If, therefore, 
we are to give any force whatever to the condition in the policy of insurance that 
the person insured must be the sole and unconditional owner, we cannot hold that 
the condition was observed in regard to a considerable part of the property sought 
to be protected by this instrument. It may well be that the plaintiff had an insurable 
interest in all of it, possibly even in the piano, which she had only rented, and that 
the defendant company might have insured that interest, if only that had been pre- 
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sented to them for insurance. But certainly it was not the interest that was actually 
presented for insurance; it was not sole and unconditional ownership, and it does 
not follow that, even if the defendant would have insured, it would have done so 
on the same terms and conditions. On the contrary, in such cases, the terms and 
conditions are usually different from the case of either absolute or unconditional 
ownership.” 

This case states with clearness the reasons which have moved the courts to the 
majority rule. To the same effect are MacWilliams v. Cascade Fire & Marine 
Insurance Co., 7 Wash. 48, 34 P. 140; Phoenix Ins. Co. v. Public Parks Amuse- 
ment Co., 63 Ark. 187, 37 5. W. 959; Brown v. Commercial Fire Ins. Co., 86 Ala. 
189, 5 So. 500; Lasher v. St. Jos. Fire & Marine Ins. Co., 86 N. Y. 423; Barnard 
v. National Fire Ins. Co., 27 Mo. App. 26; Farmville Ins. & Banking Co. v. Butler, 
55 Md. 233; Geiss v. Franklin Ins. Co., 123 Ind. 172, 24 N. E. 99, 18 Am. St. Rep. 
324; Westchester Fire Ins. Co. v. Weaver, 70 Md. 538, 17 A. 401, 18 A. 1034, 5 
L. R. A. 478; Garver v. Hawkeye Ins. Co., 69 Iowa, 202, 28 N. W. 555; Havens 
v. Home Ins. Co., 111 Ind. 90, 12 N. E. 137, 60 Am. Rep. 689; Phenix Ins. Co. v. 
Pickel, 119 Ind. 155, 21 N. E. 546, 12 Am. St. Rep. 393; Pickel v. Phenix Ins. 
Co., 119 Ind, 291, 21 N. E. 898; Dow v. National Assurance Company, 26 R. I. 379, 
58, A. 999, 67 L. R. A. 479, 106 Am. St. Rep. 728. 

[2] In the last case the court said: 

“The question raised in this case is the validity of the policy, which covered 
household furniture of every description, in the house occupied by the plaintiff. 
The policy * * * contains a clause that the policy shall be void if the interest of the 
insured be other than unconditional and sole ownership, unless other ownership be 
assented to in writing. It is admitted that a considerable portion of the furniture 
was owned by others than the plaintiff, she holding it under what is called the install- 
ment plan. 

“The plaintiff claims the right to recover on what she owned herself, and had 
a verdict, under an instruction to that effect, to which the defendant taxes exception. 

“The condition of the policy is plain, and the breach of it is admitted. Owner- 
ship is an important element in a contract of insurance.. As said by Marshall, C. J., 
in Columbian Ins. Co. v. Lawrence, 2 Pet. 25: ‘Underwriters do not rely so much 
on the principles as on the interest of the assured; and it would seem therefore, 
to be always material that they should know how far this interest is engaged in 
guarding the property from loss.’ 

“Accordingly, when insurance is contracted upon property as a whole, it is no 
answer to say that the insured owned a part of it. A new element would be intro- 
duced into the contract. We cannot say that the contract would have been made as 
it was, or even at all, if the fact had been known that only a small part of the 
property belonged to the plaintiff. Such a fact is deemed to be so important that 
it is no longer merely a provision of contract, but of statute, for the statute pre- 
scribes the clause in question. The terms of it apply to the policy as a whole. 
The policy is made void; not void simply as to the part of the property in which 
there may not be absolute ownership and valid as to the rest. We see no room for 
such a construction of the terms of the policy.” 

An examination of the foregoing cases will establish the correctness of the 
conclusion of the text-writers quoted, and they are also authority for the principle 
quoted in the last-mentioned case (Dow v. National Insurance Co.) that title to all 
of the personal property insured must be unconditional, and that insured, when his 
title to part thereof is conditional, cannot recover for the loss of such part as he 
owns unconditionally. 

But it is contended that in “Virginia conditional sales contracts are not violative 
of the sole and unconditional ownership clause in an insurance policy, and in support 
of this contention are cited: Exposition Arcade Corp. v. Lit Bros., 113 Va. 574, 
75 S. E. 117, Ann. Cas. 1913D, 335, in which Keith, P., speaking for the court used 
this language: “The agreement that the title should remain in the payee until the 
notes were paid * * * is a short form of chattel mortgage,” and Manhattan Fire 
Ins. Co. v. Weill, 28 Grat. 389 (69 Va.) 26 Am. Rep. 364; Morotock Insurance Co. 
v. Rodefer Bros., 92 Va. 747, 24 S. F. 393, 53 Am. St. Rep. 946; and Union Assur- 
ance Society of London v. Nalls, 101 Va. 613, 44 S. E. 896, 99 Am. St. Rep. 923, 
which hold that the unconditional and sole ownership clause is not broken by the 
existence of a mortgage on the property as the date of the policy. 
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As shove stated, it is the contention of counsel for plaintiffs that the result of 
these decisions is to remove any legal distinction between a conditional sales contract 
and a chattel mortgage in a case such as we have under review, and to hold that 
the existence of a conditional sales contract does not violate the unconditional and 
sole ownership clause in a policy of insurance. 

We cannot concur in this view. Of course it is universally held that a chattel 
mortgage on personal property does not violate the unconditional and sole ownership 
clause in an insurance policy, and in some jurisdictions, as stated, a conditional sales 
contract does not . 

We do not, however, construe Arcade Corporation v. Lit Bros., supra, to abolish 
the distinction between conditional sales contracts and chattel mortgages in a con- 
tention between insurer and insured in a case such as we are now considering, and 
even if we did it would avail the plaintiffs nothing, because in that event the condi- 
tional sales contract, being construed as a chattel mortgage, would violate the con- 
dition of the insurance policy against incumbering the insured personal property by 
chattel mortgage. 

In the case just above referred to (Arcade Corporation v. Lit Bros.) the con- 
troversy was between buyer and seller for the unpaid purchase price of goods delivered 
to the buyer, which were subsequently destroyed by fire, and the court held they were 
held by the latter at his own risk, and that in legal effect the conditional sales con- 
tract was the same as if the buyer had ebtained title from the seller and had given 
back a mortgage to secure the purchase price. This case follows Chicago R. Equip- 
ment Co. v. Merchants’ Bank, 136 U. S. 268, 10 S. Ct. 999, 34 L. Ed. 349, in which 
the same expression is found. But this was also a controversy between seller and 
purchaser, and involved a series of notes which, in addition to setting out that title 
was retained by the seller, also declared that they were secured on the freight cars 
sold to the railway company. Whether the interest or ownership of the vendee in 
the property was unconditional and sole ownership was not before the court in 
either case. In the Chicago Equipment Co. Case, Justice Harlan, at page 280 (10 S. 
Ct. 1002) of the opinion says: 

“The fact that, by agreement, the title is to remain in the vendor of personal 

roperty until the notes for the [purchase] price are paid, does not necessarily 
Fitaties ours] import that the transaction was a conditional sale.” 

And again at page 282 (10 S. Ct. 1002): 

“It is a mistake to suppose that there is any conflict between these views and 
those expressed in the subsequent case of Harkness v. Russell, 118 U. S. 663, 680, 
where the whole doctrine of conditional sales of personal property was carefully 
examined, and in which the particular instrument there in question was held to 
import not an absolute sale but only an agreement to sell upon condition that the 
purchasers should pay their notes at maturity. With the principles laid down in 
the latter case we are entirely satisfied.” 

In Harkness v. Russell (118 U. S. 663, 7 S. Ct. 51, 30 L. Ed. 285), referred to 
by Justice Harlan, quoting from the syllabus, the court held: 

“A., having agreed to sell certain personal property to B. on the performance 
of conditions on his part, delivered it to him, and took from him a promissory note 
stating the following as the condition of the sale: ‘The express condition of this 
transaction is such that the title, ownership, or possession of said property does not 
pass from the said A. until this note and interest shall have been paid in full, and’ 
the said A. has full power to declare this note due and take possession of said 
engine and sawmill when he may deem himself insecure, even before the maturity 
of this note. In case said property shall be taken back, A. may sell the same at public 
or private sale without notice, or he may without sale indorse the true value of 
the property on this note, and I agree to pay on the note any balance due thereon 
after such indorsement, as damages and rental for said machinery.’ B. entered. into 
possession, and, without performing the conditions of sale, sold the property to C. 
who knew that it had not been paid for, and that A. claimed title to it. At the 
time of the sale to C., the value of the property was less than the amount due on 
the note. In an action against C. to recover the value of the property, held, that 
this transaction was not a mortgage, but was an executory conditional sale; and, 
7“ free from fraud, that it was valid.” 

t is obvious from the foregoing that the United States Supreme Court was 
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particular to draw a distinction between cases which, at first blush, may seem to be 
in conflict, and not to become committed to the hard and fast rule that every case 
where a-vendor undertakes to retain title to goods sold that his contract with the 
vendee amounts to nothing more than a chattel mortgage; and so in Virginia our 
court in using similar language in construing a contract in a similar case did rot 
intend to lay down a hard and fast rule. 

In Virginia it should be noted that conditional sales contracts and sales con- 
tracts retaining title to personal‘ property in the vendor have been specifically recog- 
nized by statute as distinguished from liens reserved thereon. Section 5189, Code 
1919, as amended by Acts 1923, c. 159, and Sections 5190 and 5191. 

The sales contract in the instant case not only provides that title and right of 
property in the furniture in question shall remain in the vendor, but that, in the 
event that the vendee fails to pay the purchase price or any installment thereof as 
provided, the vendor shall have immediate right to take possession of same, and the 
vendor also retains the right to repossess if the furniture is removed from the resi- 
dence then occupied by vendee. The possession of vendor is thus qualified, and 
the ownership is conditioned upon full payment of the purchase price. There is 
only one characteristic of ownership here, viz., the right to use the furniture and 
that was restricted to the premises then occupied by vendee. This contract is to 
all intents and purposes identical with the contract referred to in Harkness v. 
Russel, supra, in which the United States Supreme Court held that the transaction 
was not a mortgage, but was an executory conditional sale. As above shown, this 
holding was specifically approved in Chicago Ry. Co. v. Merchants Bank (U. S.) 
supra, and this was the case Keith, P., followed in Arcade Corp. v. Lit Bros., supra. 
See, also, Bailey v. Baker Ice Machine Co., 239 U. S. 268, 36 S. Ct. 50, 60 L. Ed. 
a and. Bryant, Trustee, v. Soofford Bros., 214 U. S. 279, 29 S. Ct. 614, 53 L. Ed. 
9 

So, while it may very well be, as between the vendor and vendee, a conditional 
sale contract, when the property is destroyed, will not relieve the vendee from the 
payment of the purchase money, yet as between the purchaser of property and an 
insurer, who contracts with the purchaser upon the express stipulation that the 
interest of the purchaser shall be unconditional and sole ownership, the existence of 
a conditional sales contract, without the knowledge of the insurer, would render 
the policy void. 

To hold otherwise under the conditions of the contract above set out would 
be to totally disregard the plain meaning of ordinary English. One whose owner- 
ship and interest in property are dependent upon his performance of an act which 
has not been performed cannot be said to be in unconditional ownership. If this 
is not conditional ownership, then there is no such thing as conditional ownership. 
The unconditional and sole ownership clause in an insurance policy is aimed at just 
such ownership. It is all well enough to talk about such a clause referring to the 
interest of the insured and not to the legal title, but the interest of the insured is 
nothing, where he has paid little or nothing and is insolvent, as the plaintiffs are 
shown to be by the record in this case. As was said by Keith, P., in Westchester Ins. 
See Ocean View Co., 106 Va. 633, 56 S. E. 584, quoting May on Ins. (4th Ed.) 

“Violation of a condition in the policy that if the building is on leased ground 
it must be so expressed will be fatal, although no question was asked in the application 
in respect to the matter. And land held under a lease to A. and his heirs and assigns 
forever, reserving a perpetual rent to the grantor, is a leasehold,”—and Ostrander on 
Fire Ins. (2nd Ed.) § 66, p. 224: 

“When the true ownership is not required to be stated by the conditions of the 

policy, generally it will be sufficient if the insured has an insurable interest; but 
when such requirement is the condition of the policy it becomes a material part of 
the contract, and all rights under it are forfeited by noncompliance. A failure in 
such case to disclose truly the interest in the property cannot be regarded an im- 
material circumstance. By express stipulations the parties made it material, and the 
validity of the contract depended upon the compliance with the condition.” 

And then the learned judge continues at page 639 (56 S. E. 586): 

“The condition of the policy was that it should be void if the interest of the 
insured was other -than unconditional and sole ownership, or if the building insured 
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should be upon greand st owned by the insured in fee simple. It appears that no 
inquiry was made by the insurer; that it had no knowledge of the true condition 
of the title; and the case dependend upon a construction of the effect of the condition 
in the policy just recited. The court held that it was incumbent upon the applicant 
to disclose the nature of his title; that the insured, by accepting the policy in ques- 
tion, was charged with notice of its contents and bound by its conditions; that the 
company, by issuing the policy without inquiry, did not waive the conditions as to 
title and ownership.” : 

And Buchanan, J., in Va. Fire & Marine Ins. Co. v. Case, 107 Va. at page 
590, 59 S. E. 369, 122 Am. St. Rep, 875, repeats the foregoing language with ap- 
proval. Thus it will be seen that in Virginia the unconditional and sole ownership 
clause and the chattel mortgage clause have been recognized and upheld, and further 
that an insurance company, by issuing its policy without making specific inquiry as to 
the title or ownership of the insured in the property, does not waive these conditions. 
See, also, Rochester Ins. Co. v. Monument Savings Ass’n, 107 Va. 701, 60 S. E. 93. 
We therefore hold that in the absence of knowledge on the part of the insurer a 
conditional sales contract, such as appears in the case under consideration here, 
affecting the personal property insured, would render the policy void when it con- 
tains the standard “unconditional and sole ownership” clause. 

[3] But, even if it were true that, according to the Virginia authorities, a 
conditional sales contract is in legal effect nothing more than a short form of chattel 
mortgage between insurer and insured, it is immaterial so far as the ultimate out- 
come of this case is concerned. 

If the conditional sales contract did not violate the unconditional and sole owner- 
ship clause, then, being a chattel mortgage, it undoubtedly violates that clause pro- 
viding that, if the property is incumbered by chattel mortgage, the policy shall be 
void, unless the trial court was right in that part of the instruction which told the 
jury in effect that the conditional sales contract was a short form of chattel mort- 
gage, and was not such an estate in, or title to, the property, within the meaning of 
the policy sued on as to render it void if the property was or became incumbered 
by chattel mortgage. 

This brings us to consideration of contention 3 by plaintiffs: 

Among others, there are two distinct clauses in the policy sued on in the instant 
case intended to cover conditions different in character; the sole and unconditional 
ownership clause, and the chattel mortgage clause. 

Both clauses are in the contract between the parties; they are not identical in 
language, and they were not intended to be identical in meaning or in scope. No 
decision of the appellate court of this state has ever declared them identical, and 
so far as we are aware, no decision of any other appellate court has so declared. 
them. It is true that the Supreme Court of Virginia has declared that a chattel 
mortgage does not violate the sole and unconditional ownership clause, but it is not 
true that it has declared that a chattel mortgage does not violate the chattel mort- 
gage clause. On the contrary, it has held the reverse and avoided the policy, under 
that clause, because of a chattel mortgage. Virginia Fire & Marine Ins. Co. v. 
Case, 107 Va. 588, 59 S. E. 369, 122 Am. St. Rep. 875. 

In a very comprehensive discussion appearing in volume 15, Va. Law Register, 
p. 842, Judge Crump reviews the Virginia cases in which chattel mortgage clauses 
similar to the one under consideration in the instant case were considered. The cases 
there discussed are the cases relied on by the plaintiffs to establish the contention 
upon which the instruction just referred to is based. He closes the discussion with 
this. conclusion : 

“Considering these three latest cases as bearing upon the question with which 
this article is headed, the conclusion is inevitable that the Nalls Case is to be regarded 
as overruled, and that the law in this state as to the effect of a chattel mortgage 
existing upon personal property when it is insured is to be regarded as settled in 
accordance with the decisions in the Sulphur Mines Co. case in 94 Va., and Virginia 
F. & M. Ins. Co. v. Case in 107 Va. We conclude, therefore, that the rule in 
Virginia is now to be regarded as fixed—that the breach of the stipulation against 
a chattel mortgage, upon compliance with which the validity of the policy by its 
terms is made to depend, it will avoid the policy and defeat a claim upon it, unless 
knowledge of the chattel mortgage is brought home to the company, or it is other- 
wise estopped from relying upon it. 
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“This principle is in accordance with the decision of the Supreme Court of the 
United States upon this question, and also with the weight of authority. Hunt v. 
Insurance Co., 196 U. S. 47; Vance, Ins., pp. 447, 448; Ostrander on Fire Ins. Co., 


p. 7 2 Cooley Briefs on the Law of Ins., pp. 1396-1398; and 13 Virginia Law 
Reg. 718.” 


In these conclusions we concur, so that the plaintiffs’ case must fail in either view 
of the situation, unless they have shown a state of facts or submitted evidence which 
established knowledge on the part of the defendant company’s agent, Morgan, of the 
condition of the plaintiffs’ title, such as would be imputed to the company. i 
brings us to the fourth proposition, and in considering this proposition it is neces- 
sary to inquire whether there is sufficient evidence in the record to submit the ques- 
tion to the jury under proper instruction, or whether as a matter of law the agent had 
no such knowledge. 


[4] We will examine first into the legal requirements, and then measure the 
evidence by these requirements. 


The case of Foreman v. German Insurance. Ass’n, 104 Va. p. 694, 52 S. E. 337, 
3 L. R. A. (N. S.) 444, 113 Am. St. Rep. 1071, is practically on all fours with 
the instant case so far as the question we are discussing is concerned. In that case 
Albert Morris & Co. were agents for the insurance company as well as for the 
Building & Loan Association, which held a mortgage tipon the property of the insured. 
On the 5th of June, the premium on the policy not having been paid, Albert Morris 
& Co., as agents for the Building and Loan Association, paid the premium. On 
July 5th the insured vacated the premises and gave the key to Albert Morris & Co., 
as agents for the Building & Loan Association. The buildings were destroyed by 
fire in November, and the insuarnce company denied its liability on the ground that 
the vacancy clause in the policy had been violated. In disposing of the question of the 
knowledge of the agent as to the vacancy of the premises being imputed to the 
insurance company, the court said: 


“Tt is well settled that any acts, declarations or course of dealing by an insurance 
company, with knowledge of facts constituting a breach of a condition in the policy, 
leading the party insured honestly to think that by conforming thereto a forfeiture of 
his policy will not be incurred, followed by due conformity on his part, will estop the 
insurance company from insisting upon the forfeiture, though it might be claimed 
under the express letter of the policy. Georgia Home Ins. Co. v. Goode, 28 Grat. 88; 
Morotok Ins. Co. v. Pankey, 91 Va. 259, 260, 21 S. E. 487; Va. Fire & C. Ins. Co. 
v. Richmond Mica Co., 102 Va. 429, 433, 46 S. E. 463, 102 Am. St. Rep., 846, and cases 
there cited; Ins. Co. v. Eggleston, 96 U. S. 572, 24 L. Ed. 841. 

“Applying that principle to the facts of this case, it is manifest, we think, that the 
plaintiff in error has failed to show that the insurance company has waived or estopped 
itself from relying upon the forfeiture set up as a defense. The premium was paid 
on June 5th, and the building did not become vacant until July 5, and there is no evi- 
dence that the insurance company knew that it became vacant before the fire occurred. 

“It is argued that its agents, Albert Morris & So., knew that it was vacant, and 
that their knowledge was notice to the insurance company. It is true that Albert 
Morris & Co. did know it, but that knowledge was acquired by them as agents of the 
Building & Loan Association, and not while attending to the affairs of the insurance 
company. Knowledge acquired in that manner, in order to be binding upon the in- 
surance company, would have to be present in the agent’s mind at the time he did the 
act which it is claimed constituted the waiver, and the burden is on the party relying 
upon the waiver to prove this.” 

In the instant case Morgan was agent for the defendant insurance company, and 
he was also a general real estate agent. In the latter capacity he negotiated a loan 
of $350 to the plaintiffs, or he personnally indorsed a note to enable plaintiffs to secure 
$350, but the loan was made in May and the insurance policy was issued on the 12th 
of the following July. 

Let us examine the evidence as to the information vouchsafed Morgan as to the 
conditional ownership of, or the mortgage upon, the property by the plaintiffs at the 
time the loan was made, and later when the policy was written, and see if there was 
anything said or done which could fairly be said to give him-knowledge which would 
be imputed to the defendant and estop it from defending upon the ground that either 
or both of the clauses in the policy had been violated. 
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[5] First we will take the bare circumstances that Morgan was agent for the 
insurance company and that he was also a general real estate agent. But the making 
of the loan and issuing of the policy were so far apart that, even independently of the 
principle enunciated in Foreman v. German Ins. Co., supra, he could not have been as- 
sumed to have carried the knowledge in his mind for that length of time. But did he 
have any knowledge, even if he had kept everything that was said continuously in 
mind, that the $350 was to buy furniture under a conditional sales contract or to make 
a cash payment and place a mortgage, or that there was to be such a contract or a 
mortgage, without considering Morgan’s testimony? Here is what the plantiffs offer ; 
Mrs. Lennon testifying : 

“Q. Did you tell him on May 24th that you wanted to borrow some money to pay 
on the furniture? 

“A. Yes; I told him we wanted $3,000, and he lent me $350.” 

W. J. Lennon testified : 

“Q. What took place between you and the agent with reference to buying furni- 
ture on the installment plan? In that connection | want you to confine yourself to the 
furniture. 

“A. I and my wife went to Morgan; she wanted to get fire insurance down there. 
So he said ‘All right ; how much have you got in there?’ ‘Oh, around $5,000 or $6,000.’ 
He said, ‘Well, I will insure it for $4,000.’ So he insured the furniture. I and Mrs. 
Lennon went to Mr. Morgan before that and got a note for $350 off him for the pay 
on the furniture to stock the place up with. 

“Q. Did he know what you got it for? 

“A. Yes, sir. 

“Q. How did he know it? 

“A, Because we could not start without it. 

“(Note: Answer objected to.) 

“By Mr. Spratley: Q. How did he know that you wanted it to pay on the 
furniture? 

“A. We told him that we could not start the place up without getting a loan. 

“Q. How long before the policy was taken out did you tell him that? 

“A. We told him that when we were starting up the place.” 

The conversation referred to as to the loan took place on May 24th, and the 
policy was issued on July 12th. 

Morgan’s testimony was as follows: 

“Q. State the circumstances under which it (the fire insurance policy) was issued. 

“A. Mr. and Mrs. Lennon leased the place from me, and when she did she told 
me that when they moved out there I might write the insurance. I told her all right. 
She came in—I will refresh my memory from that paper (examining)—on July 12th 
and said that she wanted $4,000 insurance on the furniture out there. I told her that 
in order to carry $4,000 of insurance she would have to have about $6,000 worth of 
furniture. She said she had that or more. I asked some questions about the furniture 
and wrote the policy for her on the 12th for one year, premium $40, amount $4,000. 

“Q. Anything else? 

“A. She said she could not pay the premium all at that time, that she would pay 
part of it, and on July 22d, I think it was, she came in and paid $10 on the premium.” 

Mrs. Lennon further testified : 

“A. I went into Mr. Morgan’s place of business on King street and I told him 
‘Mr. Morgan, I have got a lot of furniture there, part of it belongs to me, and part does 
not belong to me; I want to insure my furniture.’ He said, ‘How much have you?’ I 
said, ‘I have $5,000 or $6,000 worth, but I would like for you to come out and take 
an inventory to be sure; I will leave it entirely to you, the amount of insurance.’ He 
said, ‘Very well; do you want to insure it?’ I said, ‘Yes, but I won't be able to pay the 
entire premium to-day: I will pay $10 on the premium to-day.’ He said, ‘That will be 
all right; I will issue the policy, mail a copy of this to Richmond to the company, and 
hold a copy myself, and they will return the copy to you or return the copy to me, 
and I will deliver it to you.’” 

[6] In view of the obvious absolute insufficiency of the foregoing evidence, con- 
ceding it all to be true, and after drawing every proper legal inference therefrom to 
impress the agent of the insurance company with knowledge of the condition of the 
plaintiffs’ title to the insured property, when measured by the requirements as laid 
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down in Foreman v. Assurance Ass’n, supra, we unhesitatingly reach the conclusion 
that there was nothing in the record which justified the court in*submitting the ques- 
tion to the jury. It must be remembered that the only knowledge on the part of the 
agent of the insurance company which would effect an estoppel, so far as the com- 
pany is concerned, to defend on the ground that the “unconditional and sole ownership” 
clause or the chattel mortgage clause had been violated, would be knowledge on his 
part that the title was conditional; that is, bought on the installment plan under con- 
ditional sales contract, or that a mortgage or other lien existed against it. The fact 
that he (the agent) loaned the Lennons $350, even if he knew they were using the 
funds to buy furniture, certainly did not even tend to give him any such knowledge, 
as neither he nor the company he represented took a mortgage or other lien upon the 
furniture, and the Lennons do not even claim that they told him they intended to buy 
furniture on installment or to buy it and mortgage it. If what they say is taken as 
entirely true, it amounts, at best, to only an inference that he knew. The most that 
Morgan could have known so far as the evidence shows is that the Lennons wanted 
some money to pay on furniture, and he loaned them some, and that they “could not 
start the place up without a loan.” And this information he obtained in May as a 
real estate and loan agent. When the policy of insurance was issued, he was told, “I 
have got a lot of furniture there, part of it belongs to me, and part does not belong 
to me; I want you to insure my furniture.” 

[7] The company issued the policy without inquiry as to the title, as it had a 
right to do, and it did not thereby waive the conditions thereof. Westchester Ins. Co. 
v. Ocean View Co., 106 Va. 633, 56 S. E. 584, and Virginia Fire & Marine Ins. Co. v. 
Case, 107 Va. 588, 59 S. E. 369, 122 Am. St. Rep. 875. 

For the foregoing reasons we are of opinion that the trial court erred in not 
setting aside the verdict of the jury and in not entering judgment in favor of the de- 
fendant, both of which this court will now do. 

Reversed. 
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MARINE 
PHCENIX INS. CO v. BAKOVIC. 
GREAT AMERICAN INS. CO v. SAME. 


(Circuit Court of Appeals, Ninth Circuit. December 15, 1924.) 
(Nos. 4314, 4315.) 
2 Federal Reporter (2d) 857. 
2. INSURANCE—EVIDENCE OF FIRE LOSS HELD TO PRECLUDE DI- 

RECTED VERDICT FOR INSURER. 

In an action on policy of marine insurance, evidence that fishing gear insured, of 
at least value stated, was loaded on vessel in manner required by policy, that fire 
destroyed vessel, that master and crew attempted in vain to save property, that gaso- 
line tank exploded, and that vessel filled with water and sank, held to preclude directed 
verdict for defendants, insurers. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

In Error to the District Court of the United States for the Northern Division 
of the Western District of Washington; William H. Sawtelle, Judge. 

Separate actions by Ivan Bakovic against the Great American Insurance Company 
and against the Phcenix Insurance Company. Judgments for plaintiff, and defendants 
bring error. Affirmed. 

Cosgrove & Terhune, of Seattle, Wash., for plaintiffs in error. 

Van C. Griffin, of Seattle, Wash., for defendant in error. 

Before Gilbert, Ross, and Hunt, Circuit Judges. 

Girzert, Circuit Judge. The defendant in error as plaintiff brought actions 
against the two insurance companies involved herein to recover from each the sum 
of $3,500 on a policy of insurance on fishing gear of the agreed value of $7,000 on 
the gas boat Fairplay, from Seattle, Wash., to Ketchikan, Alaska, alleging in the 
complaints that the Fairplay was accidentally “destroyed by fire, and all the fishing 
gear thereon was badly burned and destroyed by fire, or so damaged that it sank 
and was totally lost.” The jury found for the plaintiff for the full amounts sued 
for, and judgments were rendered accordingly. 

{1, 2] Error is assigned in each case to the denial of the defendants’ motions for 
instructed verdicts, and it is now contended that there was no proof that all of the 
alleged insured cargo was placed on board the vessel or that the cargo on deck was 
not of greater value than limited by the policy, or that there was any loss of under- 
deck cargo, or an actual total loss. In discussing these assignments the defendants 
apparently overlook the rule that this appellate court is not authorized to weigh the 
evidence which was submitted to the jury, but is required only to ascertain from the 
record whether substantial evidence was submitted to the jury sufficient to sustain 
their verdict. In this case there was testimony of disinterested witnesses, as well as 
the testimony of the plaintiff, that the fishing gear was placed on board the vessel, 
and that its value was at least $7,000, and that five-sevenths of it was shipped under 
deck as required by the terms of the policy. As to the proof of loss of underdeck 
cargo and proof of actual total loss there was testimony that about 2 o’clock in the 
morning, while the vessel was anchored in Smallpox Bay, San Juan Island, fire broke 
out on the vessel, and, being unable to extinguish it, the master and crew took to a 
boat; that they stood watching and tried to save some nets from the vessel, but 
failed; that after burning 20 minutes the gasoline tank exploded, the vessel filled 
with water, and sank in about one hour; that nothing was saved from the fire except 
the fire extinguishers, a handsaw, and the skiff; that everything else was lost. One 
witness testified that all the fishing gear put on board the boat “was destroyed by 
fire,” and that, if any of the nets were still there when the vessel sank, they would 
be good for nothing. Clearly in view of this testimony the trial court would not have 
been justified in instructing the jury to find for the defendants. 

The judgments are affirmed. 


CHICAGO S. S. LINES, Inc., er a wa STATES LLOYDS, Inc., er at. 
(No. 34728. 
(District Court, N. D. Illinois, E. D. November 28, 1924.) 
2 Federal Reporter (2d) 767. 
1. INSURANCE—MERE RAISING OF VESSEL HELD NOT ACCEPTANCE 
OF ABANDONMENT TO UNDERWRITERS. 
Mere raising of vessel which had sunk alongside dock by salvor employed by 
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underwriters’ surveyor held not an acceptance of an abandonment of the vessel to the 
underwriters. 


(For other cases, see Insurance, Dec. Dig. § 470.) 


2. INSURANCE—UNDERWRITERS HAVING RAISED VESSEL TO MINI- 
MIZE LOSS HELD NOT OBLIGED TO MAKE REPAIRS BEFORE TEN- 
DERING HER BACK. 


Underwriters, having raised vessel to minimize loss, held not obliged to make 
repairs before tendering her back. 
(For other cases, see Insurance, Dec. Dig. § 470.) 


3. INSURANCE—ACTS OF PRESIDENT OF OWNER CORPORATION 
HELD WAIVER OF ATTEMPTED ABANDONMENT OF VESSEL TO 
UNDERWRITERS. 

Acts of president of owner corporation, after attempted abandonment of vessel 
to underwriters, in continuing in possession, making temporary repairs, soliciting 
cargo and insurance, requesting a survey for “class,” attempting sale of part interest, 
and appearing in foreclosure suit by mortgagee, held waiver of attempted aban- 
donment. 

(For other cases, see Insurance, Dec. Dig. § 470.) 


4. INSURANCE—IT IS DUTY OF INSURED OWNER OF VESSEL, ON ITS 
SINKING, TO MAKE ADEQUATE INVESTIGATION OF CAUSE AND 
COST OF RAISING AND REPAIRING BEFORE ABANDONMENT TO 
UNDERWRITERS. 

It is duty of insured, owner of vessel, on its sinking, to make prompt and ade- 
quate investigation to determine the cause and possibility and cost of raising and re- 
pairing ; and to warrant abandonment it must appear that the vessel sank by reason 
of peril insured against, and that the cost of raising and repairing would in high 
probability exceed the stipulated amount. 

(For other cases, see Insurance, Dec. Dig. § 470.) 


5. INSURANCE—WHETHER LOSS IS IN AN AMOUNT WARRANTING 
ABANDONMENT OF VESSEL TO UNDERWRITERS NOT PECU- 
LIARLY QUESTION OF FACT; “HIGH PROBABILITY” RULE BEING 
APPLICABLE. 

Whether loss of vessel is in an amount warranting abandonment to underwriters 
is not purely a question of fact, the “high probability” rule being applicable. 
(For other cases, see Insurance, Dec. Dig. § 470.) 


6. INSURANCE—EVIDENCE HELD INSUFFICIENT TO WARRANT 
OWNER OF SUNKEN VESSEL IN ABANDONING HER TO UNDER- 
WRITERS. 

Evidence held insufficient to warrant owner of sunken vessel in abandoning her to 
underwriters. 
(For other cases, see Insurance, Dec. Dig. § 665[4].)” 


7. INSURANCE—UNDERWRITERS HELD NOT LIABLE FOR DAMAGES 
FROM SINKING OF VESSEL DUE AT LEAST IN PART TO OWNER’S 
NEGLIGENCE. 

Where sinking of loaded vessel alongside dock was due to leaking of water- 
through rivet holes along vessel’s side, negligently permitted to remain in defective 
condition by owner, held, insurer was not liable for damages from the sinking, even 
if conceded to be due in part to the master’s negligence. 

(For other cases, see Insurance, Dec. Dig. § 416.) 

8. INSURANCE—UNDERWRITERS HELD LIABLE FOR DAMAGES TO 
RUDDER AND BOILER OF VESSEL. 

Underwriters held liable for damages to rudder and boiler of vessel. 

(For other cases, see Insurance, Dec. Dig. § 408.) 

In Admiralty. Libel by the Chicago Steamship Lines, Inc., and the Northern 
Trust Company of Chicago, against the United States Lloyds, Inc., and others. De- 
cree for libelants for part only of the recovery sought. 

Kremer, Branand & Hamer, of Chicago, IIl., for libelants. 

Ickes, Lord, Wire & Cobb, of Chicago, Ill., Bigham, Engler & Jones, of New 
York City, and Burry, Johnstone & Peters of Chicago Ill. (F. Bruce Johnstone, of 
Chicago, Ill., and D. Roger Englar and Henry N. Longley, both of New York City, 
of counsel), for respondents. 
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CarpPEeNnTER, District Judge. This action is to recover from underwriters on the 
theory of constructive total loss of the steamer George W. Clyde (built in 1872) as 
a result of her sinking alongside her dock at Little Current, Canada. -It is also claimed 
that if not liable on this theory, underwriters are nevertheless liable for damages 
caused by the sinking. There are also partial loss claims for damage to rudder and 
boilers prior to the sinking. 

The libel was filed by the owner, Chicago Steamship Lines, Inc.; and Northern 
Trust Company of Chicago, a mortgagee. J. C. Hoskins was president of the owner 
corporation. ‘The master of the vessel was Capt. Goodrow. 

All the policies sued upon named R. Parry-Jones of Cleveland as underwriters’ 
surveyor, and directed that he be notified in event of any loss. Parry-Jones has been 
for many years in charge of the Great Lakes district on behalf of the Salvage Asso- 
ciation, a concern organized for the benefit of English underwriters and having its 
headquarters in London. 

On Saturday, August 25, 1923, the Clyde loaded a cargo of print paper at Little 
Current, Canada. Half an hour after loading was completed, she commenced to list 
to. port and continued listing slowly for about an hour until she leaned against the 
dock. Then for 10 to 20 hours she gradually settled until she rested on the bottom. 
The water was clear and about 25 feet deep. She lay practically on an even keel in 
a sheltered position. Her upper deck was entirely out of water. There was neither 
wind nor current and the weather was fair. Except for some boulders under the bow, 
the bottom was firm and smooth. The Clyde was 256 feet in length, and 22 feet from 
the stem the ship rested on a 4-foot rock. Forty-six feet from the stem, and from 
there on aft, she lay practically on an even keel. The only sign of damage to the 
hull was one hole in the bottom caused by settling down on the 4-foot rock. 

On Sunday, August 26, the master notified Hoskins in Chicago of the sinking. 
Hoskins thereupon telegraphed that fact to Parry-Jones in Cleveland, saying nothing 
about abandonment. On Monday Hoskins wired the master asking the cause of the 
sinking. Goodrow replied that the cause was unknown. On the same day Hoskins 
wrote Parry-Jones confirming his telegram and adding that the Cylde had been 
abandoned to underwriters. 

On receipt of the telegram announcing the sinking, and before abandonment had 
been suggested, Parry-Jones solicited bids for_ raising the vessel. On Wednesday 
evening, August 29, Capt. Reid, a salvor, arrived at Little Current. He learned from 
the master how long the Clyde had taken to settle, and that same night made Parry- 
Jones a “no cure no pay” bid by telegraph. He raised her in three days. To use 
his expression, “The whole affair was a mere pumping job.” 

donment. 

It is contended by respondents that no abandonment was made to underwriters: 
First, because Parry-Jones was not the proper person to receive the notice, he being 
underwriters’ surveyor, and not being agent of the insurers, within the meaning of 
the policy; second, because the letter of August 27, 1923, was merely a report made 
to Parry-Jones that the Clyde had already been abandoned; and, third, because the 
alleged abandonment was not joined in or ratified by the Northern Trust Company, 
the mortgagee. The Northern Trust Company not only did not join in the abandon- 
ment, but several weeks thereafter it commenced proceedings in this court to fore- 
close its mortgage on the vessel, and it is at least doubtful whether under these cir- 
cumstances the abandonment was effectual. In the view I have taken of the case, how- 
ever, it is not necessary to decide any of the foregoing questions. 

Acceptance of Abandonment. 

Libelants insist that the underwriters raised the vessel and that this action con- 
stituted an acceptance of abandonment. While the contrary might be urged with some 
force, I am assuming for the purpose of this opinion that Capt. Reid of the wrecking 
company was the agent of the underwriters. Did their conduct constitute an accept- 
ance of abandonment? , 

The sue and labor clause of the policies, which covers also the matter of abandon- 
ment, provides as follows: : 

“And it is especially declared and agreed that no acts of the insurer or insured 
shall be considered as a waiver or acceptance of the abandonment.” 

[1] This provision is in the public interest. It leaves-both insurer and insured free 
to act for the safety of the vessel without prejudice to their rights under the policy. 
Neither party, however, is permitted to take refuge under this clause from the con- 
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sequences of inconsistent conduct. The acts which are protected are those reason- 
ably tending toward the recovery of or the safety of the vessel. In my opinion the 
mere raising of the Clyde did not constitute an acceptance of abandonment. 


{2] Libelants insist, however, that having raised the vessel, the underwriters were 
bound to repair, and could not tender her back in damaged condition. 

I have examined the cases cited by libelants in support of this position, com- 
mencing with the leading case of Peele v. Merchants’ Insurance Co., 19 Fed. Cas. 
98, decided by Mr. Justice Story in 1822. As I read them, they do not sustain 
libelants’ contention. In the Peele Case the question was whether underwriters had 
a right, without consent of the owners, to take possession and management of the 
ship and afterward to repair the ship for owner’s account. Justice Story held 
that the underwriters had no such right and must be deemed to have accepted the 
abandonment which had been duly tendered. In the instant case, however, the 
policies give the underwriters no right to make repairs. They at no time took 
possession and control of the ship, but, on the contrary, the ship remained con- 
stantly under the control and direction of the owner and its master. 


In Richelieu Navigation Co. v. Boston Ins. Co., 136 U. S. 408, 10 S. Ct. 934, 34 
L. Ed. 398, where a judgment in favor of underwriters was sustained, the Su- 
preme Court held that the acts of the underwriters in sending a wrecking party, 
taking possession of, and repairing the vessel, did not amount to an acceptance of 
abandonment. The court said (page 433 [10 S. Ct. 941]): 


“Whether the insurer accepts or not is a matter of construction of his words 
and conduct. Any act done for the purpose of making the most of the property, 


to whomsoever it may prove to belong, ought not to be construed against the party 
who thus seeks the common interest.” 


In the absence of a provision to the contrary in the policy of insurance, the 
underwriters cannot be punished for trying to minimize the damage. 


In Peele v. Merchants’ Insurance Co., supra, Justice Story said, 19 Fed. Cas. at 
page 119: 


“If after abandonment, the owners were to proceed to repair the ship without 
consultation with the underwriters, it would be a waiver of the abandonment, be- 
cause it would be doing an act inconsistent with the asserted transfer of ownership. 
It would deprive the underwriters of the right of electing whether to repair the 


ship or not, and thus compel them to spend their money in a way which they might 
deem useless.” 


The alleged abandonment took place on August 27th. Hoskins, president of 
chief libelant, however, at no time relinquished control of the vessel. His master 
and his crew remained continuously on board. From the moment of sinking, Hos- 
kins directed every movement. He was in constant telegraphic communication with 
the master; he ignored Parry-Jones’ suggestion that the Clyde be dry-docked at 
Ecorse and ordered her to Manitowoc, 50 miles further away from the scene of 
disaster; he solicited and obtained a cargo late in September; he hired his own 
surveyors at South Chicago to check up damages with the underwriters’ surveyors; 
he caused her to be repaired for the purpose of going after his promised cargo; he 
exercised an owner’s privilege in making temporary instead of permanent repairs; 
he solicited insurance, both on the vessel and on expected profits on freight; he 
requested survey for “class” by the American Bureau; and, finally, he attempted to 
sell a half interest in the vessel. 


On October 2, 1923, when a receiver was appointed in proceedings brought by 
the Northern Trust Company to foreclose its mortgage on the Clyde, the Chicago 
Steamship Lines, Inc., appeared by its representative in open court as the owner of 
the vessel. It was only after classification had been refused on October 15th, seven 
weeks after the alleged abandonment of August 27th, that abandunment was again 
suggested by the owner. 


[3] Hoskins’ conduct was a complete waiver of his abandonment. 
Respondents insist that having waived abandonment, the owner is now precluded 
from urging a constructive total loss. The position is logically sound, .but its 


adoption is not necessary for the purpose of this decision, and I prefer to deal with 
the question of constructive total loss on its merits. 
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THE CLYDE WAS NOT A CONSTRUCTIVE TOTAL LOSS 


A careful consideration of the testimony taken in this case has convinced me that 
Hoskins, president of and acting for the owner, was not warranted in abandoning 
the vessel to the underwriters. 

[4] In a case of sinking it is the duty of the insured, as I conceive it, to 
make prompt and adequate investigation, both to determine the cause of the disaster 
and the possibility and cost of raising and repairing the vessel. If such investigation 
satisfies the owner that the vessel sank by reason of one of the perils insured against, 
and that it would cost more than the stipulated amount to raise and repair it, he 
has the right to abandon the vessel to underwriters. He is not entitled, without 
investigation, and without due foundation of fact or extreme probability of fact, 
to throw the burden upon the insurers. In the present case, Hoskins made no 
investigation before attempting abandonment. 

The policy provides: “No abandonment shall in any case be effectual unless the 
amount of the loss exceeds 75 per cent. of the combined value in this policy as 
set forth above.” This combined value was $100,000. Therefore, the loss must 
exceed $75,000—either actually or in high probability—to make an abandonment 
effectual. 

[5] There are cases holding that the question is purely one of fact, but the 
Court of Avpeals for this circuit, in its decision in the Argo Case (Royal Ex- 
change v. Graham & Morton Co.) 166 F. 35, 92 C. C. A. 66, has recognized the 
so-called “high probability” rule, and I am not permitted to depart from it. 

[6] The record shows that the cost of raising the Clyde, discharging her cargo, 
and repairing the damages caused by the sinking, would not exceed $21,000. The 
salvor’s bill was $6,300, and the cost of unloading cargo about $4,400. The damages 
caused by the sinking could have been repaired for about $10,000. Andrews, the only 
witness who testified for libelants on this question, put the amount at $36,000. He 
was unable, however, to defend this figure on cross-examination. Andrew’s com- 
plete list of repairs was check over by respondents’ witnesses, who testified that 
they could have been made for $10,000. 

Pommer. and Colton, marine experts, who testified it would have cost $75,000 
to $85,000 to restore the Clyde, admitted that they were figuring on a restoration 
sufficient to warrant reclassification by the American Bureau. The Clyde’s classi- 
fication had expired in April, 1923. Although examined that month for the purpose 
of renewing her certificate (and before the insurance policies involved herein were 
written), she was unable to obtain classification. On August Ist, when examined 
by a government inspector at Sturgeon Bay, she was found to be badly corroded. 
Because of her corroded condition, she was refused class at South Chicago after 
repairs had been completed in October, 1923. Respondents, however, were not 
obliged to put her in shape for reclassification. If liable at all, they were liable only 
for the amount required to make good such damages as were actually caused by 
the sinking. 

When questioned on the high probabilities of the situation, the cost of raising the 
vessel, discharging cargo, and repairing damage was placed by respondents’ witnesses 
at amounts ranging from $15,000 to $30,000. None of libelants’ witnesses testified 
that the loss would reach $75,000. Several of them. swore that, had they been the 
owner of the Clyde under the circumstances, carrying $100,000 of insurance, they 
would have abandoned the vessel; but this is not the question. On this issue of high 
probability, therefore, I find with respondents. 


THE LOSS WAS NOT COVERED BY THE POLICIES. 


[7] Libelants contend that if not liable on the theory of a constructive total loss, 
the underwriters must at least respond to the extent of the damages caused by the 
sinking. This depends on whether the loss fell within the provisions of the policy. 

The sinking of the Clyde was directly due to water leaking through rivet holes 
along the vessel’s side a few inches below the load water line. The water found its 
way into a gutter along the lower deck, but, there being no scuppers, instead of 
running down into the bilge, where it could have been reached by pumps, was soaked 
up by the cargo—the rolls of paper—thereby causing the list, which increased until 
the vessel sank. , 

The Clyde had been taken to Sturgeon Bay in July prior to the sinking at 
Little Current, when a new lower gangway was cut in the port side forward and a 
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compensating or doubler plate 26 feet long was applied below the new opening. 
The work was defectively done. The plan approved by the American Bureau re- 
quired that this doubler plate be applied flat against the skin of the vessel. Instead, 
it was lapped over the fender strake, leaving an open space under the plate. The 
work was neither lined nor caulked; old rivets were burned out and new ones 
inserted through the old rivet holes. The work was not tested for water tightness. 

Libelants contend that the sinking was caused by the negligence of the master 
in overloading the vessel, and they rely necessarily upon the Inchmaree clause, which 
in these policies reads as follows: 

“This insurance also specially to cover * * * loss of, or damage to, the hull 
* * * through the negligence of master, mariners, * * * provided such loss or 
damage has not resulted from want of due diligence by the owners of the vessel, 
or any of them, or by the manager.” 

Respondents insist that the sinking was caused by the defective work done at 
Sturgeon Bay under the direction of the owner, and they rely upon the rule laid 
down by the United States Supreme Court in Union Insurance Co. v. Smith, 124 
U. S. 405, at page 427, 8 S. Ct. 534, 546 (31 L. Ed. 497): 

“A defect of seaworthiness, arising after the commencement of the risk, and 
permitted to continue from bad faith or want of ordinary prudence or diligence 
on the part of the insured or his agents, discharges the insurer from liability for any 
loss which is the consequence of such bad faith, or want of prudence or diligence; 
but does not affect the contract of insurance as to any other risk or loss covered 
by the policy and not caused or increased by such particular defect.” 

The work on the Clyde at Sturgeon Bay was done under the direction and per- 
sonal supervision of Hoskins. He submitted the plans and saw they were not fol- 
lowed. There is no dry dock at Sturgeon Bay, and the Clyde was afloat and light. 
Hoskins told the repair men that the entire doubler plate would be above load 
water line. He knew or should have known this to be contrary to fact. The master 
objected to the 1,200-ton load awaiting at Little Current, and Hoskins overruled 
him. The master asked for additional ballast in the after hold. Hoskins promised 
to install it, and failed to do so. Hoskins hurried the Clyde out of Sturgeon Bay, 
leaving the work unfinished, the doubler plate uncaukled, and the rivets untested, 
because he was anxious to get to Little Current for his cargo. 

In my opinion libelants have failed to meet the proviso of the Inchmaree clause, 
because the loss in fact resulted from the negligence of the owner. If it be con- 
ceded that the negligence of the master contributed to that loss, it was, however, 
the leaking rivet holes which were the causa sine qua non. The Supreme Court, in 
the rule laid down in Union Insurance Co. v. Smith, supra, recognizes that there 
may be other causes contributing to a loss, but denies relief to the owner unless he 
can show that his negligence did not increase the hazard. The Clyde was laden 
well within the limits of safety, save for the defective riveting, for which Hoskins 
was responsible. Under this rule laid down by the Supreme Court, therefore, I 
hold that the loss was not covered by the policy. 


RUDDER AND BOILER LOSSES. 


[8] Shortly after the insurance became effective, and on the 21st of June, 1923, 
the Clyde, then about to depart on a voyage from Ecorse to Little Current, Ontario, 
Canada, got under way, moved out of the slip in which she had been lying, and 
in doing so the current of the Detroit river caught her stern, swinging it with con- 
siderable violence against the dock below the slip, so that the rudder came into 
collision with the dock, with the result that the rudder stock and blade were bent, 
and a gudgeon and socket on the stern post were broken, so disabling the steamer that 
she was compelled to go into dry dock to make repairs, where she remained for 
two or three days. 

After the repairs to the rudder and while the Clyde was on her voyage from 
Little Current to Chicago, and when she was in Lake Michigan, at North Manitou 
Island, on the 30th day of June, 1923, the furnace of one of her two boilers fell, 
and it became necessary to draw the fires so that the boiler became useless. The 
steamer proceeded with steam from the remaining boiler for some hours, when that 
furnace also dropped, leaving the steamer without steam. Shortly after she was 
picked up drifting in the lake and towed into Manistee, Mich. Afterwards she was 
towed to the port of Chicago, where repairs on the boilers could be and were 
made. Claim is made for $2,127 for rudder damage and for $6,258.53 boiler damage. 
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There is some controversy in this case as to whether the insurance company 
was properly notified of the loss, and whether proper proofs were submitted ac- 
cording to the terms of the policies. However, it appears from the record that 
an agent of the underwriters refused to approve of the damage claim of $2,127, and 
ae allow the claim of $6,258.53, but was willing to allow it to the extent 
of $3,500. 

Under the circumstances I find the underwriters liable for the partial loss, and 
there will be a reference to the commissioner to determine the extent of the rudder 
and boiler damage. 

Let a decree prepared accordingly. 
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ACCIDENT 


AUSTIN v. PRUDENTIAL HEALTH & ACCIDENT INS. CO. 
(Supreme Judicial Court of Maine. Jan. 24, 1925.) 
127 Atlantic Reporter, 276, 
1. INSURANCE—FAILURE TO SPECIFICALLY PLEAD BREACH OF CON- 
oar OF INSURANCE CONTRACT AS REQUIRED BY STATUTE 

In action on insurance contract, where plea was non assumpsit, failure to speci- 
— plead breach of condition, as required by Rev. St. c. 87, § 83, held fatal to 

efense. 

(For other cases, see Insurance, Dec. Dig. § 645 [3].) 

Report from Supreme Judicial Court, Somerset County, at Law. 

Action by Ruel A. E. Austin against the Prudential Health & Accident Insurance 
Company. On report. Judgment for plaintiff. 

Argued before Cornish, C. J. and Philbrook, Dunn, Morrill, Wilson, Deasy, 
Sturgis, and Barnes, JJ. , 

Harry R. Coolidge, of Pittsfield, for plaintiff. 

Butler & Butler, of Skowhegan, for defendant. 

PuHiLprook, J. The plaintiff seeks to recover a sum of money which he claims to 
be due him by virtue of a contract of insurance. The case comes to us on report 
based upon an agreed statement and a stipulation that all the exhibits, the writ, 
declaration, and pleadings are made part of the case. The report to the law court is 
for the rendition of such judgment as the law and the evidence shall require. 

In the application for the policy, expressly made a part of the contract between 
the parties, the plaintiff agreed to pay “the monthly premium of one and 50/100 dollars 
in advance without notice.” Neither the application for the policy nor the policy itself 
designates any day in the month when the time for the advance payment has arrived. 
A premium receipt book, however, offered as an exhibit by the plaintiff, and issued 
to him by the company, states that the first premium must be made on or before 
March 1, 1921, and on or before the first day of each month thereafter. Later a second 
premium receipt book, issued to the plaintiff by the company, offered by the plaintiff 
as an exhibit, states that the first premium must be paid on or before May 1, 1922, and 
on or before the first day of each month thereafter. Examination of these books, and 
also of receipts aside from the books, shows that the plaintiff paid and the company 
acknowledged payment of monthly premiums on several dates later than the first day 
of the calendar month. On June 25, 1922, the plaintiff sustained an accidental injury 
for which he claimed a compensation from the company under the terms of his policy. 
His June premium was not paid until June 24, 1922, when he mailed his check to the 
company and it acknowledged payment under date of June 27, 1922, the receipt stat- 
ing that the payment was for the month of June. On July 4, 1922, the plaintiff sent by 
mail written notice to the defendant of his injury and claim for compensation under 
said policy. Reply thereto was made by the defendant, as shown by his letter of July 
5, 1922, as follows: 

“We are in receipt of your preliminary notice of disability, and in reply would say 
that you were injured on the 25th of June and your June dues were not received until 
June 27th. Consequently at the time of accident your policy was not in force.” 

One clause in the policy provides that, “if the payment of any renewal premium 
shall be made after the expiration of the policy or the last renewal receipt, neither the 
assured nor the beneficiary will be entitled to recovery for any accidental injury hap- 
pening between the time of.expiration and time of the renewal of this policy.” Upon 
this clause in the policy the defendant now bases its defense. . 

Such defense demands examination of the law of this state applicable to this ac- 
tion. This is an action of assumpsit brought by special authority of R. S. c. 87, § 38, 
which applies to “all actions ae law on insurance policies.” Thé same section permit- 
ting this form of action also prescribes the form and limits the scope of the defend- 
ant’s pleadings, as follows: 

“If the defendant relies upon the breach of any condition of the policy by the 
plaintiff as a defense, it shall set the same up by brief statement or special plea, at its 
election; and all conditions the breach of which is known to the defendant and not 
so specifically pleaded shall be deemed to have been complied with by the plaintiff.” 

[1] The plaintiff observed the demand of the statute by stating in his declara- 
tion that “he has complied with all the conditions of said policy of insurance.” The 
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breach claimed by the defendant was surely known to it as shown by its letter of 
July 5, 1922, but it has not “so specifically pleaded,” and by the terms of the statute 
the conditions of the policy must be “deemed to have been complied with by the 
plaintiff.” The defendant pleaded the general issue, non assumpsit, and nothing more. 
In commenting upon this statute in Russell v. Fire Insurance Co., 121 Me. 248, 116 A. 
554, in an opinion of this court handed down only nine short months before the date 
of the writ in the case at bar, Mr. Justice Spear says: 

“This rule of pleading is too plain for interpretation and too positive to admit of 
the exercise of discretion. It was undoubtedly meant to be both restrictive and 
technical.” 

And again: 

“Whether by brief statement or special plea the Legislature limits and restricts 
the defendant to what it ‘has traversed in its plea to what it has ‘so specifically 
pleaded.’ It enacted this statute for this specific form of action and no other; and the 
brief statement cannot therefore be extended by construction, but must be confined to 
what is ‘so specifically pleaded.’ ” 

[2] It may be urged that when a case comes up on report it is unnecessary to con- 
sider technical questions of procedure and pleading (Robbins v. Railway Co., 100 Me. 
496, 62 A. 136,1 L. R. A. [N. S.] 963), but the question here presented is something 
more than a technical question, it is a positive command of the lawmaking power “too 
positive to admit of the exercise of discretion.” Russell v. Fire Insurance Co., supra. 

The defendant having failed to properly plead the defense upon which it relies, 
under the stipulations and order of court the mandate will be. 

Judgment for plaintiff for $61.25 and interest from the date of the writ. 


AURNHAMMER vy. BROTHERHOOD ACC. CO. 
(Supreme Judicial Court of Massachussetts. Hampden. Jan 20, 1925.) 
146 Northeastern Reporter, 47. 
1. INSURANCE—QUESTION WHETHER THERE WAS “WRECKING” OF 

CAR WITHIN POLICY TERM HELD ONE FOR COURT. 

Where there was no evidence that word “wrecking” had special or local signi- 
ficance, question whether there was wrecking of car within meaning of accident in- 
surance policy was for court. 

(For other cases, see Insurance. Dec. Dig. § 668 [11].) 

2. INSURANCE—QUESTION OF RIGHTS UNDER UNDISPUTED CON- 

TRACT AND FACTS RAISES NO JURY QUESTION 

In action on accident insurance policy, where parties were in agreement concerning 
what actually occurred, construction of contract and rights thereunder presented no 
disputed fact for jury. 

(For other cases; see Insurance, Dec. Dig. § 668 [11].) 

3. INSURANCE—EVIDENCE HELD TO SHOW “WRECKING” OF ELEC- 

TRIC CAR WITHIN POLICY TERM. 

Evidence that dashboard and controller at front of car in which insured was rid- 
ing were bent, displaced, and forced backwards, air pipes severed, brake standard and 
handles disabled, partition damaged, glass broken, bonnet smashed and crushed, held 
to show ‘ ‘wrecking” of car within accident insurance policy; “to wreck” meaning to 
destroy, disable, or seriously damage. 

(For other cases, see lacie Dec. Dig. § 452.) 

5. INSURANCE—GENERAL DOUBTFUL PROVISION RESOLVED IN AS- 

SURED’S FAVOR. 

Generally, in construction of insurance contracts, doubt arising on face thereof 
as to meaning is resolved in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146 [3].) 

6. INSURANCE—INJURIES OF INSURED HELD RESULT OF WRECK- 

ING OF CAR RATHER THAN COLLISION. 

Where wrecking of car, in which insured was riding at time of receiving injury 
for which claim was made, was caused by collision with another car, the wrecking and 
collision being in reality one transaction, held that the injury must be deemed to have 
— from, or in consequence of, the wrecking within policy, rather than from 
collision. 

(For other cases, see Insurance, Dec. Dig. §452.) 
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7. INSURANCE—PROOF OF LOSS FROM ACCIDENT HELD SUFFICIENT. 

Statement, in proof of loss in answer to questions as to what insured was doing 
when injured, and how accident happened, that he was traveling in an electric car, and 
that accident happened from collision, held sufficient proof of loss; proofs submitted 
on blanks furnished by insurer being filled out responsively, and no other information 
being requested. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

Exceptions from Superior Court, Hampden County; Alonzo R. Weed, Judge. 

Action of contract by Charles F. Aurnhammer against the Brotherhood Accident 
Company to recover on accident insurance policy. Directed verdict for plaintiff, and 
defendant excepts. Exceptions overruled. 

Green & Bennett, of Springfield, for plaintiff. 

W. H. Brooks, J. P. Kirby, D. H. Keedy, and C. Brooks, all of Springfield, for 
defendant. e 

CarroLt, J. This is an action of contract upon an accident insurance policy. It 
provided (clause 1) that the insured would be paid $9 a week indemnity, if he suf- 
fered any bodily injury of the kind set out in the policy, and by clause K, a special 
indemnity of $60 per week, if the bodily injury should “be received while said insured 
is riding as a pasenger in any railway passenger car, operated by * * * electricity, * * * 
and such injury [should] be due directly to or in consequence of the wrecking of said 
car.” 

The parties agreed that the plaintiff was a passenger upon on open, 15-bench pas- 
senger car, operated by electricity, when it collided with another car; that: 

“The impact of said collision caused the plaintiff, who was sitting about in the 
middle of the car, to be thrown first forward and then backward”; and that he 
“sustained injuries * * * which * * * totally disabled him for the period of seven weeks 
and three days from the date of the accident.” 

It was also agreed that the dashboard and controller, at the end where the col- 
lision occurred, were bent, “displaced and forced backward against the seat in front 
of the front platform partition”; that the air pipes were severed at this end of the 
car; that the brake standard and handle by which the brakes were operated were 
forced backwards and disabled; that the partition between the front platform and the 
rest of the car was damaged and the glass broken; that the bonnet (which is the part 
of the roof built over the front platform) was crushed, the front part of the running 
board was damaged, four, five or six uprights on one side of the car were broken, and 
the brass castings which fastened the seats to the standards were bent; that the col- 
lision did not derail the car, and it was brought back to the barn at Springfield under 
its own power; that for this purpose the controller and the hand brake at the other 
end of the car were used; that the air brakes could not be operated on the return trip; 
that the value of the car was about $9,000, and cost of repairs, including labor, 
amounted to about $260. 

The plaintiff gave the defendant written notice of injury and seasonably sent the 
company proof of loss on the form furnished by the defendant. In this notice and in 
the proof of loss the plaintiff stated that his injury was due to a collision. 

The defendant requested the court to rule that there was not sufficient evidence 
that the plaintiff's injury was due to the wrecking of the car; that there was not suf- 
ficient evidence that the collision and the injuries to the car constituted a wrecking ot 
the car, and the plaintiff was not entitled to recover under clause K; that the plaintiff 
was not entitled to recover an indemnity exceeding that set out in clause 1, and “there 
is no evidence sufficient to warrant the jury in finding that due and sufficient proof 
of loss was furnished the defendant to permit recovery under clause K of this policy.” 
The court ruled that there was no disputed fact for the consideration of the jury; 
that the plaintiff’s injury was due directly to or in consequence of the wrecking of the 
car in which he was riding within the meaning of clause K, and directed the jury to 
return a verdict for the plaintiff in the sum of $544.22, it being agreed that this amount 
is correct if the plaintiff was entitled to recover under clause K: The defendant ex- 
cepted to the refusal to grant its request for rulings, to the rulings given, and to the 
direction of a verdict for the plaintiff. 

[1, 2] The question whether there was a “wrecking of the car” within the mean- 
ing of clause K of the policy was for the court to decide; as there was no evidence 
that the word “wrecking” had a special or local significance, there was nothing for 
the jury to decide, and no error in the court deciding the question. Campbell v. Whor- 
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iskey, 170 Mass. 63, 64, 48 N. E. 1070. The parties being agreement concerning what 
actually occurred, the construction of the contract and their rights thereunder pre- 
sented no disputed question of fact for the jury to pass on. See Eaton v. Smith, 20 
Pick. 150, 156; Waldstein v. Dooskin, 220 Mass. 232, 107 N. E. 927. The defendant 
relies on McDonough v. Metropolitan Life Ins. Co., 228 Mass. 450, 117 N. E. 836; 
New York Central & Hudson River Railway v. York & Whitney Co., 230 Mass. 206, 
119 N. E. 855, and St. John Brothers Co. v. Falkson, 237 Mass. 399, 130 N. E. 51. 
They are not in conflict with this principle; in these cases more than one rational in- 
ference of fact from the evidence was possible. 

[3] The meaning of the word “wreck” has been passed on in many cases arising 
under maritime law. In such cases the word has a technical significance and is de- 
scriptive of a vessel that is a total loss, and may be abandoned by the owner. Com- 
monwealth Ins. Co. v. Chase, 20 Pick. 142, 145; Taber v. China Mutual Ins. Co., 131 
Mass. 239. A ship becomes a wreck, in the words of Chief Justice Parsons (Wood v. 
Lincoln & Kennebeck Ins. Co., 6 Mass. 479, 482 [4 Am. Dec. 163])— 

“when, in consequence of the injury she has received, she is rendered absolutely in- 
navigable, or unable to pursue her voyage, without repairs exceeding the half of her 
value.” 

See Proctor v. Adams, 113 Mass. 376, 18 Am. Rep. 500, where it was said that a 
boat cast ashore by the sea, “was a wreck, in the strictest legal sense.” See, also, Chase 
v. Corcoran, 106 Mass. 286, 288. This particular meaning of the term “wrecking,” is 
not given to it, so far as we are aware, except in maritime decisions, or in decisions 
arising under marine insurance, and kindred cases. 

[4, 5] In the present case, injuries are included which were received while riding 
in a passenger car, or in a passenger elevator, or while a passenger on a “steam 
vessel,” and the word should be given its usual and customary interpretation. Eaton v. 
Smith, 20 Pick. 150, 156; Rice v. Dwight Manuf. Co., 2 Cush. 80, 86; Aldrich v. Bay 
State Construction Co., 186 Mass. 489, 493, 72 N. E. 53. In ordinary speech an article 
is said to have been wrecked when it is disabled or seriously damaged, although it may 
not be totally destroyed or rendered incapable of use. A common use of the verb “to 
wreck” is to destroy, disable, or seriously damage. The evidence agreed to shows that 
the car was disabled, and in part, at least, was seriously damaged. To ascertain the 
intent of the parties, the contract is to be construed as a whole. Atwood v. Cobb. 16 
Pick. 227, 229, 26 Am. Dec. 657. While contracts must stand as they are made and; 
in the absence of fraud or other legal reason justifying their repudiation, the parties 
must be held bound by them, it is the general rule in the construction of an insurance 
contract that any doubt arising upon its face as to its meaning is to be resolved in 
favor of the insured. Ferguson v. Union Mutual Life Ins. Co., 187 Mass. 8, 14, 72 
N. E. 358; Lewis v. Brotherhood Accident Co., 194 Mass. 1, 6, 79 N. E. 802, 17 L. R. 
A. (N.S.) 714; Hatch v. United States Casualty Co., 197 Mass. 101, 105, 83 N. E. 
398, 14 L. R. A. (N. S.) 503, 125 Am, St. Rep. 332, 14 Ann. Cas. 290. 

The car in which the plaintiff was riding was seriously damaged. The dashboard 
and controller at the front of the car were bent, displaced and forced backward, and 
the air pipes at this end were severed, the brake standard and handles were disabled, 
the partition between‘the platform and the rest of the car was damaged, the glass 
broken, a part of the roof called the bonnet was smashed and crushed, some of the 
uprights of the running board were injured, and the brass castings bent. In our 
opinion the evidence shows that the front part of the car at least was wrecked, that 
there was a wrecking of the car; and that the plaintiff’s injuries resulted “directly 
to or in consequence of the wrecking of said car,” within the terms of the policy. 

[6] If there was a wrecking of the car, it would be giving the words of the con- 
tract too narrow a meaning to say that the plaintiff’s injuries were not due, or did not 
result in consequence of the wrecking, and were to be attributed, as the defendant con- 
tends, solely to the collision. The wrecking of the car was caused by the collision. 
The collision and the wrecking were almost simultaneous, the one following the other. 
In reality, they constituted one transaction. Construing the policy fairly, and carrying 
out the intent of the plaintiff and the defendant, the injuries to the insured resulted 
from “or in consequence of” the wrecking of the car. 

[7] The defendant further contends that due and sufficient proof of loss to permit 
recovery under clause K was not furnished. The question, “What were you doing 
when injured?” was answered by the plaintiff, “Traveling from Springfield to Holyoke 
in an electric car.” He was then asked: “How did the accident happen?” and he re- 

















Acc. ] Feis v. United States Ins. Co. 675 






plied, “Collision.” The notice of injury was seasonably given, the proofs submitted 
on the blanks furnished by the defendant were filled out in a responsive manner and 
within the specified time sent to the defendant. It was not necessary, in the proof of 
loss, that the plaintiff should go into further details, unless additional information was 
requested. See Traiser v. Commercial Travelers’ Eastern Accident Association, 202 
Mass. 292, 395, 88 N. E. 901, 24 L. R. A. (N. S.) 1199, 132 Am. St. Rep. 511; Sil- 
berstein v. Velierman, 241 Mass. 80, 85, 134 N. E. 395. 
We discover no error in the conduct of the trial. 
Exceptions overruled. 


FEIS v. UNITED STATES INS. CO. (No. 22928.) 
(Supreme Court of Nebraska. Dec. 29, 1924.) 
201 Northwestern Reporter 558. 
(Syllabus by the Court) 

1. INSURANCE—REFUSAL TO PAY ON GROUND THAT POLICY WAS 
NOT IN FORCE AT TIME OF INJURY CONSTITUTES WAIVER OF 
NOTICE AND PROOF OF LOSS. 

Before an action is begun to recover upon a policy of accident insurance, re- 
fusal of payment made on the ground that the policy was not in force at the time 
the injury was sustained constitutes a waiver of notice and proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

2. INSURANCE—PROVISION OF POLICY MAKING INSURER LIABLE 
ONLY IN CASE OF EXTERNAL AND VISIBLE MARKS OF INJURY 
TO BE LIBERALLY CONSTRUED IN FAVOR OF INSURED. 

An accident insurance policy made the insurer liable only “where there are some 
external and visible marks of an injury.” In such a policy these provisions should 
be liberally construed as regards the insured. 

(For other cases, see Insurance, Dec. Dig. § 456.) 

3. INSURANCE—“EXTERNAL AND VISIBLE MARKS” OF INJURY RE- 
QUIRED BY ACCIDENT INSURANCE POLICY NEED NOT BE IM- 
MEDIATELY VISIBLE OR ENDURING; EVIDENCE AS TO INJURY 
HELD TO MEET REQUIREMENTS OF ACCIDENT POLICY AS TO 
EXTERNAL AND VISIBLE MARKS. 

It is not required that such marks shall be either immediately visible or enduring 
in their nature, and where the evidence shows that the insured received a violent 
blow upon the stomach sufficient to knock him down, to affect his breathing, and 
to cause a slight pallor in his face at the time of the accident, and there is also 
medical testimony that such a blow would probably cause a reddening of the skin 
which would soon disappear, the requirements of the policy as to “external and 
visible marks” are sufficiently met. 

(For other cases, see Insurance, Dec. Dig. § 456.) 

4. INSURANCE—EVIDENCE JUSTIFIED SUBMISSION OF QUESTIONS 
OF INSURER’S LIABILITY AND WHETHER THERE WERE EX- 
TERNAL AND VISIBLE MARKS OF INJURY. 

Evidence examined and held sufficient to justify the submission of the questions 
as to whether the death of the deceased was the result of an accident such as is 
covered by the provisions of the policy, and whether there were some “external 
and visible marks of an injury.” 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from District Court, Lancaster County; Shepherd, Judge. 

Action by Herman.Feis against the United States Insurance Company. From 
judgment for plaintiff, defendant appeals. Affirmed. 

C. L. Clark, of Lincoln, and R. F. Ireland, of Crete, for appellant. 

J. C. McReynolds, of Lincoln, for appellee. 

Heard before Morrissey, C. J., and Letron, Rose, Goon, and THompson, JJ. 

Letton, J. Plaintiff’s son held an accident insurance policy in the defendant 
company. The policy provided that, in case of the death of the insured from 
accident, $1,000 should be paid to the beneficiary, who is the plaintiff in this case. 
The son died from what is claimed by the plaintiff to be ‘the result of an accident. 
Defendant denied liability, pleading that the policy was void at the time the insured 
sustained the injury; that no notice was given of the injury within 20 days, as the 
policy requires; that the policy only insured “against loss resulting directly, inde- 
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pendently, and exclusively of all other causes from bodily injuries effected during 
the life of this policy, solely through external, violent, and accidental means, and 
where there are some external and visible marks of an injury”; that tne imjury 
and death were not so caused, but were “caused primarily and directly from gastric 
hemorrhage due to an ulcer or ulcers of the stomach”; and that there were no 
external and visible marks of the injury alleged in plaintiff’s petition. The reply 
denies the allegations in the answer, and pleads that the defendant, before the 
filing of the action, denied any liability on the policy and waived proofs of loss 
and notice of the accident and death. 

[1] Defendant absolutely denied any liability before suit was brought, alleging 
that the policy was not in force at the time of the injury. This is a waiver of 
the defense based upon the provision of the policy requiring notice of the accident 
and proof of death. Where it is denied that the policy is in force at the time the 
injury is received, a defense based upon a provision of the policy is inconsistent 
with it, and proofs of loss are dispensed with. Omaha Fire Ins. Co. v. Hildebrand, 
54 Neb. 306, 74 N. W. 589; A=tna Ins. Co. v. Indiana Nat. Life Ins. Co., 191 Ind. 
554, 133 N. E. 4, 22 A. L. R. 402, and cases in note, p. 408. 

A fair interpretation of the petition is that it charges that the insured received 
an accidental blow upon the stomach, and also an injury from two heavy lifts in the 
course of his employment. The evidence is to the effect that on September 26, 
the day of the first accident and injury alleged, the deceased, a young man about 
20 years of age, who was working for a farmer named Macklin, with Macklin 
and his son, a young man of about the same age as the insured, were loading an 
implement, commonly known as a “haybuck,” upon a wagon, and that the wind 
caught it and blew it over. A projecting beam or sweep upon it struck the insured 
across the stomach and “knocked the breath out of him,” a witness says, and he 
was a little pale. He was knocked into a sitting position. He said he was not 
hurt much. Afterwards he worked as usual. There was apparently no difference 
in his appetite, but he was restless at night and did not sleep well, while before 
he was a sound sleeper. On that night he rubbed his hands across his stomach 
several times and did so more or less all the week. On September 28 the insured 
and young Mr. Macklin were about to remove a water tank partly filled with water. 
They had to lift one side high enough to empty it before they could load it. It 
was heavy and hard to lift. After it had been lifted young Mr. Macklin says he 
noticed the insured stoop over, that he was trembling, and sweat broke out on his 
forehead. He worked on September 29 and 30, and on the evening of October 1 
he vomited blood. A physician was called, who gave him a hypodermic, but he 
vomited blood again twice before morning. His father arrived at the farm in the 
morning. Upon consultation with the doctor it was decided to take the young man 
to a hospital in Lincoln. This was done. He was able to walk into the hospital; 
but, while there, had recurrent hemorrhages, which he vomited. He had lost so 
much blood that an attempt was made a few days afterwards to save his life by 
transfusion of blood from his brother’s arm but he died during this operation. 

Among the defenses pleaded are that insured died from hemorrhages caused 
by gastric ulcer, and not from the result of an accident; that, if it should be found 
that he died from an accident, defendant was not liable under the policy, because 
the injury did not occur “solely through external, violent, and accidental means,” 
and there were “no external and visible marks of an injury.” 

[4] There is no direct proof that the blow upon the stomach caused any ex- 
ternal and visible mark upon the body. Apparently the insured was not examined 
by any one until the night of October 1, when the physician was called. There is 
no proof that there was then any visible mark of the blow upon his body. Two 
attending physicians at the hospital testified that, when examined at that time, 
there were no visible external marks upon the body, and that in their opinion the 
hemorrhages were the result of gastric ulcers. Another physician testified, in answer 
to a hypothetical question, that a blow such as was described would be apt to show 
a reddening of the skin, that if there had been a reddened spot it might disappear 
in a day, and that it would be unusual for such evidence to be in existence six 
or seven days after the blow. Another doctor testified that a blow such as described 
might possibly, but not very probably, cause a rupture of a small blood vessel in 
the stomach. Much medical testimony was adduced upon the question whether, if 
a mark had been made upon the body at the time of such a blow, it would have 





Acc.] Mayhew v. Mutual Life of Illinois. 677 


disappeared before the time that the examination was made, and upon the question 
as to the probable existence of gastric ulcer. 

The court gave the following instruction, the latter clause of which is vigorously 
urged to be reversible error: 

“If the death of the insured was not the proximate result of his alleged acci- 
dental injuries, independent and exclusive of all other causes, the plaintiff cannot 
recover. Moreover, if you find from the evidence that the injury of the deceased, 
if any, did not cause any external visible mark upon him, you should find for the 
defendant; but you are further instructed in this connection that if he received a 
violent blow upon the abdomen sufficient to knock him down, and if you. so find 
from the evidence, you are at liberty to find and believe that the injury did produce 
an external mark upon him, though the same did not long remain.” 

Considering the undisputed facts in evidence, we are inclined to think, taking 
the instruction as a whole, that it was not prejudicial. There is no denial that at 
the time the insured was struck he appeared to have “the breath knocked out of 
him,” and was pale, and that afterwards, when he lifted the heavy tank filled with 
water, his face became pale, he trembled, perspiration broke out upon his brow, and 
he stood for several minutes attempting to recover. Three nights after he vomited 
blood and had recurring hemorrhages until he died. Up until that day he had ap- 
parently been a strong, healthy young man, working every day, with a good appetite 
and apparently sound digestion. He had never complained of any trouble with his 
stomach. While there was a conflict in the evidence of the doctors as to whether 
the injury resulted “directly, independently, and exclusively of all other causes from 
bodily injury,” there was sufficient evidence to warrant the jury in so finding. 

[2, 3] Were there any “external and visible marks”? The words must not be 
strictly, but liberally, construed as regards the insured. It is not required that such 
marks shall be either immediate or enduring in their nature. What is essential is 
that there is some manifestation abnormal in its nature and affecting the physical 
man, the existence of which may be ascertained by observation or examination. 
Pennington v. Pacific Mut. Life Ins. Co., 85 Iowa, 468, 52 N. W. 482, 39 Am. St. 
Rep. 306. The question of what constitutes an external and visible mark has 
been before the courts in a number of cases. A case very similar to this is Horsfall 
v. Pacific Mutual Life Ins. Co., 32 Wash. 132, 72 P. 1028, 63 L. R. A. 425, 98 Am. 
St. Rep, 846. The insured in that case had overtaxed his strength by a heavy lift. 
Immediately thereafter he showed pallor, he trembled, and perspiration stood out 
upon his forehead. Such indications were held by the court proper to be submitted 
to the jury to determine whether they were visible and external marks within the 
meaning of the words in the policy. See, also. Modern Woodman Accident Ass’n 
v. Shryock, 54 Neb. 250, 74 N. W. 607, 39 L. R. A. 826; Barry v. United States 
Mutual Accident Ass’n, 23 F. 712; Peterson v. Locomotive Engineers’ Mutual Life 
& Accident Ins. Ass’n, 123 Minn. 505, 144 N. W. 160, 49 L. R. A. (N. S.) 1022, 
and note, Ann. Cas. 1915A, 536; Lewis v. Brotherhood Accident Co., 194 Mass. 
1, 79 N. E. 802, 17 L. R. A. (N. S.) 714; Root v. London Guarantee & Accident 
Co., 92 App. Div. 578, 86 N. Y. S. 1055; 4 Joyce, Insurance (2d Ed.), § 2617; Fuller, 
Accident and Employers’ Liability Insurance, 121. Under the authorities cited, there 
were some “external and visible marks of an injury,” 

Considering all the facts in the case, we are of the opinion that no prejudicial 
error occurred, and the judgment is therefore affirmed. 


MAYHEW v. MUTUAL LIFE OF ILLINOIS. (No. 3666.) 


(Springfield Court of Appeals. es Dec. 16, 1924. Rehearing Denied Dec. 
31, 1924.) 
266 Southwestern Reporter 1001. 
1. INSURANCE—PETITION HELD TO SUFFICIENTLY ALLEGE TERMS 

OF POLICY AND COMPLIANCE THEREWITH. 

Petition alleging that policy was issued and delivered to assured, that insurer 
thereby insured life of assured against death by accident, that he was accidentally 
killed, that he complied with terms of policy, and required proof of death was 
furnished, held to sufficiently allege terms and conditions of policy and compliance 
therewith. 

(For other cases, see Insurance, Dec. Dig. § 629[2], §634 [2].) 
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5. INSURANCE—EVIDENCE HELD THAT NOT TO CONCLUSIVELY 
SHOW FALSE STATEMENT BY ASSURED AS TO PRIOR SICK- 
NESS, AVOIDING POLICY. 

In action-on policy, evidence held not to conclusively show that insanity, during 
which insured killed himself, resulted from attack of influenza prior to issuance 
of policy, warranting peremptory instruction for insurer, on ground of false state- 
ment in application as to medical attention. 

(For other cases, see Insurance Dec. Dig. § 668[7].) 

6. INSURANCE—SUICIDE BY INSANE PERSON “ACCIDENTAL DEATH.” 
Suicide by a person while insane is “death by accident,” and Rev. St. 1919, 

§ 6150, prohibiting insurance companies from contracting against liability for death 

by suicide while insane, unless suicide was contemplated when application was made, 

applies to accident insurance companies. 

(For other cases, see Insurance, Dec. Dig. § 465.) 

7. INSURANCE—POLICY DELIVERED TO DEFENDANT RESIDING IN 
MISSOURI HELD A MISSOURI CONTRACT. 

Where policy issued in Illinois provided that it should not be in force until 
delivery and payment of first premium, and assured lived in Missouri, and policy 
was delivered to him there, held, that such policy was a Missouri contract. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

Appeal from Circuit Court, Lawrence County; Chas. L. Henson, Judge. 

Action by D. S. Mayhew, administrator of the estate of Fern B. Wilmeshir, 
against the Mutual Life of Illinois. From judgment for plaintiff, defendant 
appeals. Affirmed. 

Dave Dabbs. of Kansas City, for appellant. , 

James E. Sater, of Monett, for respondent. 

Cox, P. J. Action upon an accident insurance policy. Verdict and judgment 
for plaintiff, and defendant appealed. 

The name of the insured was Samuel F. Wilmeshir, who was a dentist, living 
at Monett, Mo. The beneficiary in the policy was his wife, Fern B. Wilmeshir. 
The insured, while insane, shot and killed his wife and himself. They were at 
the time visiting the wife’s parents, at Bourbon, Md. Shots were heard in their 
room, and when parties got into the room the husband, Samuel F. Wilmeshir, was 
dead, and his wife almost dead. She breathed once or twice only after the parties 
reached the room. The plaintiff was appointed her administrator and brought 
this suit. 

At the trial the sufficiency of the petition was attacked by an objection to the 
introduction of any testimony, on the ground that the petition failed to state a cause 
of action, and the appellant insists here that its objection should have been sustained. 
The petition after alleging the incorporation of defendant in the state of Illinois, 
and its authorization to do business in Missouri, and the death of Fern B. Wilmeshir, 
and his appointment as her administrator, contains the following as the statement 
of plaintiff’s cause of action, to wit: 

“Plaintiff states that on the 6th day of April, 1923, the defendant, in consideration 
of the payment to it of certain premium and reward, made, executed and delivered 
to Samuel F. Wilmeshir its policy of insurance, which said policy is hereto attached 
and marked Exhibit A, by which it insured the life of the said Samuel F. Wilmeshir 
against accident in the sum of three thousand dollars for the benefit of the said 
Fern B. Wilmeshir. 

“Plaintiff states that on the 23d day of April, 1923, the assured, Samuel F. 
Wilmeshir, was accidentally, externally, and violently killed by a gunshot wound, 
inflicted by his own hand while insane. 

“Plaintiff says that the said assured had complied with the terms and provisions 
of the said policy in every manner, and that after his death aforesaid proofs of 
death were furnished the said defendant as required by the said defendant.” 

The petition then alleged demand and refusal to pay. 

[1] Three objections are made to the sufficiency of the petition: First, it does 
not allege that the policy was in force at the time of the death of the assured; 
second, it does not allege that the beneficidry, Fern B. Wilmeshir, survived the 
assured nor her relationship to him; third, it does not allege the terms and con- 
ditions of the policy, and that these had been complied with. Of these in inverse 
order. The petition does allege that the policy was issued and delivered to Samuel 
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F. Wilmeshir, and that defendant thereby insured the life of said Samuel F. Wil- 
meshir against death by accident, and that he was accidentally killed, and that the 
assured had complied with all the terms and conditions of the policy, and that after 
his death proofs of death were furnished defendant as required by it. We think. 
this sufficient as against the third objection aforesaid. 

[2] The second objection is that the petition does not allege that the beneficiary, 
Fern B. Wilmeshir, survived the assured nor her relationship to him. The fact that 
her administrator was suing to recover on the policy was notice to defendant that 
the claim of plaintiff would be that, under the terms of the policy, a right of 
action accrued to her in her lifetime. She was named as beneficiary in the policy, 
and if she did not survive the assured, or was not a person for whose benefit he 
could legally procure a policy, those were matters of defense, and, while the petition 
would have been better form, had it alleged goth the survivorship and the relation- 
ship, a failure to specifically make those allegations should not be regarded as fatal 
after verdict. 

[3] The first objection, to wit, that the petition does not allege that the policy 
was in force at the time of the death of the assured, is of a more serious import. 
We do not, however, think it fatal after verdict. Had defendant filed a demurrer 
to the petition and stood on it, its position here would be much stronger. The 
answer admits that defendant issued the policy sued on; then alleged it was void 
because of fraud and misrepresentation in procuring it. This was equivalent to 
an admission that the policy was in force at the time of the death of the assured 
unless the alleged fraud and misrepresentation voided it. The omission of an 
essential allegation in a petition may be cured by an admission in an answer or by 
the answer putting in issue the omitted allegation of fact. Davidson v. Laclede 
Land & Improvement Co., 253 Mo. 223, 161 S. W. 686; McIntyre v. Federal Life Ins. 
Co. 142 Mo. App. 256, 265, 126 S. W. 227 : Hays v. Miller’s Estate, 189 Mo. App. 72, 
77, 78, 173 S. W. 1096. 

[4] The only objection to the petition at the trial was made by an objection 
to the introduction of any testimony. This form of attack on a petition, while 
allowable, is not favored by the courts, and after verdict all reasonable intendments 
will be indulged in favor of sustaining it. The ultimate purpose to be accomplished 
by the allegations of a petition is to furnish a basis for a judgment, and to notify 
the defendant what he must defend against. After answering in this case, and 
admitting it issued the policy sued on, and then putting its validity in issue by 
an allegation of fraud and misrepresentation in procuring it, and trying the case 
on that theory, we do not think defendant is now in position to complain that the 
petition failed to specifically allege that the policy was in force at the time of the 
death of the assured. See, also, Howe v. Insurance Co., 75 Mo. App. 63, 66. While 
the petition in this case is not well drawn, we think it sufficient after verdict. 

[5] It is next insisted that a demurrer to the testimony should have been 
sustained. The policy provided that statements in the application for the policy 
were warranties, and, if untrue, should avoid the policy. In answer to questions, 
the assured had stated in his application that he had not received medical attention 
within five years, except to have his tonsils removed, and that he was then in 
good health. In the death proofs, the statement of the physician who attended 
him just before he committed suicide, and who was called immediately after the 
shot, stated that the remote cause of death was insanity following “flu,” and that 
he had received his information as to the “flu” from the deceased. He had never 
treated the deceased for “flu,” but there was other evidence in the case that deceased 
had had a slight attack of “flu” or influenza in February before this policy was 
issued, on April 6th. The physician who made the statement in the death proofs 
testified at the trial, and then gave it as his opinion that deceased was insane when 
he shot himself, and also that such insanity had been produced as the result of 
an attack of influenza in February. There was other evidence that the attack of 
influenza was light and only confined him to the house for about one week on 
or near the Ist of February, and that he had fully recovered before he applied for 
this policy. There was nothing about him to indicate insanity or a mental affliction 
of any kind until about five to eight days before he shot himself. There was evidence 
that influenza may, and often does produce insanity, but it is not confined to any 
particular form of insanity. Deceased had illusionary insanity, which may result 
from influenza, and, of course, may result from other causes. It was shown con- 
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clusively at the trial that the assured was insane when he shot himself, and the 
issue fought out on the evidence was whether his insanity resulted from the attack 
of influenza in February before the policy was issued or whether it was an affliction 
which came upon him suddenly, and was produced from some cause other than 
influenza. There was abundant evidence to have justified a finding that insanity 
resulted from the influenza, but we are not prepared to say that it was so con- 
clusively shown as to have required a peremptory instruction for defendant to have 
been given. 

[6] This policy provided that it should not apply to any injury by any acci- 
dent while the assured was insane. It is now well settled in this state that suicide by 
a person while insane is death by accident, and we have a statute (section 6150, Rev. 
St. 1919) which forbids life insurance companies from contracting against liability 
for death by suicide while insane, unless suicide was contemplated when the appli- 
cation for insurance was made, and this statute applies to accident insurance com- 
panies. Logan v. Fidelity & Casualty Co., 146 Mo. 114, 47 S. W. 948; Aufrichtig 
v. Columbia Nat. Life Ins. Co., 298 Mo. 1, 249 S. W. 912; Wacker v. National 
Life & Acc. Ins. Co. of Nashville, Tenn., 201 Mo. App. 586, 213 S. W. 869. 

[7] Contention is made that the petition does not allege facts to show that this 
policy was a Missouri contract, and hence evidence to show that fact was inadmis- 
sible, and, since the policy provided that it should be suspended for all purposes 
upon the assured becoming insane, no recovery could be had. This is harking 
bac’x to the petition which we have held is good after yerdict. The policy in this 
case, while issued by an Illinois company, provided that it should not be in force 
until delivered to the assured while in good health, and the first premium paid. 
It was conceded that the first payment of premium had been made, and this was 
tendered back at the trial. The asSured lived at Monett, Mo., and delivery took place 
there, and hence this policy was clearly a Missouri contract, and is to be construed 
under the Missouri law. Lukens v. International Life Ins. Co., 269 Mo. 574, 191 
S. W. 418. 

Objection is made to the instructions. It is said that No. 1 for plaintiff is 
erroneous because it omits all references to the defenses offered by defendant. A 
mere reading of this instruction will show that it does refer to the defenses, and 
is not open to the criticism leveled against it. 

[8] The following instruction asked by defendant was refused: 

“The court instructs the jury that, if you find and believe from the evidence 
that deceased, Samuel F. Wilmeshir, was insane at the time he made application 
for the policy of insurance, or at the time said policy was delivered to him, then 
your verdict must be for the defendant.” 

This instruction had very little evidence on which to base it. It might have 
done no harm, had it been given, but we do not think its refusal reversible error. 
The real issue in the case was not so much the time at which the deceased really 
became affected with insanity, but was whether the insanity of deceased, which, it 
was conceded, existed when he shot himself, was caused from the influenza which 
attacked the deceased in February, or whether it came from some other cause. If 
the influenza did not cause the insanity, then there was no evidence on which the 
jury could have found that the assured was insane when the policy was issued, or 
when it was delivered. The jury were told in other instructions that, if they 
should find that the assured had stated in his application that he was then in good 
health, and should find that he was not in good health at said time, or at the time 
when the policy was delivered, but was then suffering from the effects of influenza, 
and that said influenza either caused or contributed to the cause of his death, then 
they should find for defendant. The fact whether the influenza affected him in any 
way at the time he made the application or at the time the policy was delivered was 
not an issue, but the real issue in this case was whether, as a matter of fact, the 
influenza brought about the insanity with which he was afflicted at the ‘time of his 
death, and whether the influenza in’ that way contributed to his death. That issue 
was clearly submitted to the jury. Other refused instructions were along the same 
line, and the same holding applies to them also. 

We find no reversible error, and the judgment will be affirmed. 

Farrington and Bradley, JJ., concur. 


. 
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SCHWARTZ v. NATIONAL ACC. SOC. (No. 18598.) 
(St. Louis Court of Appeals. Missouri. Dec. 2, 1924.) 
267 Southwestern Reporter 87. 

1. INSURANCE—WHETHER INSURED’S INJURIES SUFFICIENT TO 
PREVENT HER FROM ATTENDING TO EVERY KIND OF BUSINESS 
HELD FOR JURY. 

In action on accident insurance policy, whether insured’s injuries, if any, were 
sufficient to prevent her from wholly attending to any and every kind of business, 
so as to be entitled to full amount of seven weeks’ indemnity sued for, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE—STATUTE PROVIDING FOR DAMAGES ON INSURER’S 
VEXATIOUS REFUSAL TO PAY LOSS CONSTRUED. 

Under Rev. St. 1919, § 6337, court or jury may in addition to loss, on insurer’s 
vexatious refusal to pay loss, allow plaintiff damages not to exceed 10 per cent. and 
any reasonable attorney’s fees, and court may enter judgment for aggregate sum 
found in verdict. 

(For other cases, see Seniadeniie. Dec. Dig. § 602.) 

4. INSURANCE—TO RECOVER FOR VEXATIOUS DELAY IN PAYING 
LOSS THERE MUST BE APPROPRIATE ALLEGATIONS THEREOF 
SUPPORTED BY PROOF. 

To warrant recovery under Rev. St. 1919, § 6337, on insurer’s vexatious refusal 
to pay loss, there must be appropriate allegations in petition showing facts con- 
stituting vexatious delay, and such allegations must be supported by proof. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

8. INSURANCE—WHETHER INSURER’S FAILURE TO PAY LOSS WAS 
VEXATIOUS HELD FOR JURY. 

In action on accident insurance policy, whether insurer vexatiously refused to 
pay loss held for jury. 

(For other cases see Insurance, Dec. Dig. § 668[1].) 

Appeal from St. Louis Circuit Court, Benjamin J. Klene, Judge. 

Action by Alice Schwartz against the National Accident Society. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Hudson & Hudson, of St. Louis, for appellant. 

Max Sigoloff, of St. Louis, for respondent. 

Becker, J. Plaintiff brought her action before a justice of the peace in the 
city of St. Louis upon a policy of health and accident insurance issued to her by the 
defendant company. Upon a trial of the case de novo on appeal in the circuit court 
a verdict was returned for plaintiff for the amount alleged in plaintiff’s petition 
to be due under the policy; namely, $175 plus interest amounting to $12.25 and 
attorney’s fees of $75, the total verdict aggregating $262.25. From the resulting 
judgment, the defendant appeals. 

Plaintiff’s petition alleges that on December 12, 1920, in consideration of the 
statements in plaintiff’s application, and of a premium of $10 paid by her, the de- 
fendant company issued and delivered to her its policy of health and accident 
insurance for the term‘of one year; that on August 3, 1921, while the policy was 
in full force and effect, plaintiff, while walking on a sidewalk of a public street in 
the city of St. Louis, was kicked by a horse that was tied to a telegraph pole; that 
plaintiff thereby suffered injuries which confined her to her bed for a period of 
7 weeks; that under the terms of the policy a weekly indemnity of $25 per week 
for a period not to exceed 7 weeks is provided in the event the insured meets with 
injuries as the result of being kicked by a horse or gored by a bull or cow, pro- 
vided such injuries shall from the date of the accident continuously and wholly 
prevent the insured from attending to any and every kind of business; that due 
notice of said injuries and the cause thereof was furnished to said defendant, and 
that plaintiff demanded $175 of said defendant, being the amount due plaintiff under 
the terms of the policy of insurance in question, but that defendant vexatiously 
refused to pay plaintiff, and still refuses to pay said sum or any part thereof, and 
plaintiff prayed judgment for $175, together with interest thereon from the 28th day 
of December, 1921, and 10 per cent. damages thereon and a reasonable attorney’s 
fee for the prosecution of her suit for the said defendant’s vexatious refusal to pay 
plaintiff said loss, and costs. 

The defendant’s answer. admitted the issuance to plaintiff of its policy of health 
and accident insurance as stated in plaintiff’s petition, and set up four special de- 
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fenses: First, that the plaintiff had made false and fraudulent warranties in her 
application for the policy in question in that she stated she had no other health 
or accident insurance, when in fact plaintiff knew that she was insured in the 
North American Accident Insurance Company and in another company, the name 
of which was unknown to the defendant; second, that if plaintiff sustained any 
injuries they were not sufficient to prevent her from wholly attending to any and 
every kind of business, nor did they confine her to her home at any time; third, 
that, under the provisions of the policy with reference to insurance carried by the 
insured in any other company than the defendant, the defendant is liable only for 
such portion of the indemnity promised as the said indemnity bears to the total amount 
of like indemnity in all policies covering such loss, and that therefore the defendant, 
if liable at all under its policy of insurance, the plaintiff having two other policies 
in two other companies, is liable only for $8.33 per week, instead of $25 per week; 
fourth, that under the terms of the policy the defendant “shall have the right and 
opportunity to examine the person of the insurer when and so often as may be 
reasonably required during the pendency of the claim hereunder,” that such pro- 
vision is a condition precedent to the payment of any disability claim, and that 
plaintiff refused the defendant the right to examine her as provided by said terms 
of the said policy. 

Plaintiff adduced evidence which, if believed by the jury, warranted a verdict in 
plaintiff’s favor for the full amount of her claim of $175 and interest as prayed in 
her petition. Though we have read the record before us carefully we have not found 
any testimony adduced on behalf of the defendant in support of the charge in its 
answer that the plaintiff made fraudulent and false warranties and representations 
in her application for the policy, or that the plaintiff carried any other insurance 
than the policy in question. 

As to the defense that the plaintiff's injuries, if any, were not sufficient to 
prevent her from wholly attending to any and every kind of business, a witness for 
the defendant, Nelson by name, testified that he was employed as a special investigator 
by the defendant, and that he called at plaintiff's home two weeks after the date on 
which plaintiff alleges she had been kicked, and found plaintiff with a broom in her 
hand sweeping up crumbs around the floor near the table; that upon his telling her 
the object of his visit plaintiff immediately went to the bed, sat down on it and com- 
plained about her ills, and that three days thereafter when he made another call he 
found plaintiff sitting on her door step, and that when plaintiff saw him she went into 
her home, and when he entered the house he found her in bed. 

About 15 days after plaintiff suffered her accident, Dr. Glasscock, a witness for 
defendant, testified that he went to plaintiff’s house, where he met by previous 
arrangement Dr. Pasceutia, the plaintiff’s attending physician. Dr. Glasscock on 
direct examination, when asked what objective symptoms he discovered during his 
examination of the plaintiff, answered: 

“She seemed to have severe pains all over her abdomen everywhere at touch. 
I found an area six or eight inches painted with iodine, and she claimed she had 
been kic' ed by a horse at this point, and from the discoloration of the iodine I 
could not tell whether there was a discoloration of the skin or not. She said there 
was great pain there. 

“Q. Now, doctor, do you remember just what particular region she claimed to 
pain at this time? A. Well, she claimed it was sore from about the navel up and 
into the right side. 

“Q. Did pressure on that part of the body indicate she was suffering pain 
there? A. Anwyhere I placed my hand on her abdomen she said she was sore 
throughout. 

“Q. All through? A. Yes, sir.” 

Dr. Glasscock testified that, in his opinion if plaintiff had been hurt as much 
as plaintiff said she was, there would have been swelling and discoloration of the 
skin, which he did not find, and that in his opinion, even though there had been 
swelling for 15 days after the injury, the plaintiff would not have been obliged to 
stay in bed 7 weeks. He further testified that his examination took about an hour 
and a half. . 

Dr. Van Hoefen, as a witness for defendant, testified that at the request of 
the defendant he called on the plaintiff and told her the object of his visit was to 
examine her for the defendant company, and that she refused to permit him to 
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make an examination. Dr. Van Hoefen stated that the date of his visit was 
August 23, 1921, being 5 days after Dr. Glasscock had examined plaintiff, and but 
6 days after the witness Nelson had been to see plaintiff as an investigator. 

Plaintiff herself, in rebuttal, testified that when Nelson visited her he found 
her in bed, and that she had never seen Dr. Van Hoefen at her house, and did not 
have any talk with him. 

[1]There can be no question but that under the record in this case plaintiff 
made out a case for the jury and adduced testimony sufficient also, if believed, to 
support the jury’s yerdict in plaintiff’s favor for the full amount of the 7 weeks’ 
indemnity sued for. 

[2] There is no merit in appellant’s contention that plaintiff’s main instruction 
contains reversible error in failing to require the jury to find, first, that the premium 
on the policy in question had been paid; and, second, that the said policy was in 
force and effect at the time of the alleged accident. 

Defendant’s answer itself admits the issuance and the delivery of the policy 
in question to the plaintiff as of the 12th day of December, 1920, and the policy itself 
carries the recitation to the effect that, “in consideration of the statements in the 
application a copy of which is endorsed hereon and made a part hereof and of 
$10 premium, hereby insures Elice Schwartz, St. Louis, Missouri, * * * for 
the term of one. year from noon, standard time, of the day and at the place 
this policy is dated. * * *’ Consequently it was not necessary.to burden the 
said instruction with the requirement that the jury find either that the premium 
was paid or that the policy was in force and effect on August 13, 1921, the time 
of the alleged accident. ‘ 

We next take up the contention which is here seriously urged that “there were 
not facts sufficiently pleaded in the petition to show vexatious delay.” 

[3, 4] It is no longer open to question but that under section 6337, Revised 
Statutes of Missouri, 1919, which provides that, in actions against insurance com- 
panies should it appear from the evidence that such company “vexatiously refused to 
pay such loss,” the court or jury may in addition to the amount thereof, allow 
the plaintiff damages not to exceed 10 per cent. and any reasonable attorney’s 
fee, and that the court may enter judgment for the aggregate sum found in the 
verdict, that in order to warrant the recovery thereunder there must be appropriate 
allegations in the petition showing the facts constituing vexatious delay; and that 
such allegations must be supported by proof. Aufrichtig v. Insurance Co., 298 Mo. 
1, 249 S. W. loc. cit. 916; Non-Royalty Shoe Co. v. Insurancé Co., 277 Mo. loc. 
cit. 420, 210 S. W. 37; Fay v. Insurance Co., 268 Mo. loc. cit, 389, 187 S. W. 861; 
Young v. Insurance Co., 269 Mo. loc. cit. 7, 187 S. W. 856. 

[5] As to the sufficiency of the pleading in the instant case, we note that plaintiff 
began her action before a justice of the peace. The pleading must therefore be 
determined by the requirements of section 2735, Revised Statutes of Missouri of 
1919. Conn. Co. v. Orr, 150 Mo. App. 705, 131 S. W. 765; Steinbruegge v. Insur- 
ance Co., 196 Mo. App. loc. cit. 206, 190 S. W. 1018. 

Defendant at no time filed a formal demurrer, nor did the defendant at the trial 
in the circuit court offer a demurrer ore tenus, in fact the record discloses that on 
the issue of vexatious refusal to pay vel non counsel for plaintiff was permitted 
to testify as a witness without objection to the services that he had rendered plaintiff 
in the case, and that another witness was permitted to testify, without objection, 
as to the value of such legal services rendered plaintiff by said attorney. 

[6] A petition when attacked for the first time after verdict will be regarded 
as sufficient if, after allowing all reasonable implications and intendments in its 
favor there appears to be sufficient statement to apprize the defendant with reason- 
able certainty of the character of the action and the issues to be met and bar another 
action for the same subject-matter. See Heckfuss v. American Packing Co. (Mo. 
App.) 224 S. W. 99; Quinley v. Traction Co., 180 Mo. App, 289, 165 S. W. 346; 
Wyler v. Ratican, 150 Mo. App. 474, 131 S. W. 155. ; 

[7] We have carefully examined plaintiff’s petition and judging it as we must 
as a pleading before a justice of the peace and after verdict we must rule it states 
sufficient allegations to sustain the judgment herein. 

[8] Furthermore we are satisfied that the circumstances in this case are such 
as to warrant the submission of the question of vexatious refusal to pay to the 
jury. Here the company, it appears rejected plaintiff’s claim in toto, yet admittedly 





684 Insurance Law Journal, Vol. 64: [April, 1925 


no one representing the insurance company visited plaintiff until two weeks after 
the date that it is alleged she met with her injuries, and no testimony of any kind 
was adduced by defendant to controvert plaintiff’s witnesses, as to her actually 
having been kicked by a horse, or as to her being confined to her bed by the 
resulting injuries at least during the period of two weeks following the date of 
her said injuries, and on that day Dr. Glasscock, representing defendant company, 
found the plaintiff at her home in bed, and according to his own testimony “she 
seemed to have severe pains all over her abdomen at touch. * * *” Again, the 
defendant in its answer set up the defense that plaintiff had made false and fraud- 
ulent warranties and representations in her application for the policy, alleging she 
had other policies of accident insurance than the one in question, and that she had 
stated in the application that she had none such, yet the company adduced no evidence 
in support of this defense. The same is true with reference to the defense that, 
instead of being liable for $25 per week, as stipulated in the policy, the company 
should be liable only for one-third of the amount, because plaintiff had two other 
policies of insurance. 

In this situation, having in mind that the testimony of plaintiff and her wit- 
nesses as to the accident itself stands uncontradicted, we must rule that the learned 
trial court properly submitted the question of vexatious refusal to pay to the jury. 

[9] Nor will the defendant be heard to complain that the jury awarded plaintiff 
an attorney’s fee, but failed to include in their verdict an additional 10 per cent. 
as damages for the vexatious refusal to pay. An examination of the instructions in 
the case discloses that the question of vexatious refusal to pay was properly sub- 
mitted to the jury. Though it was technical error to assess attorney’s fees without 
assessing penalty for damages, yet the error is in favor of the defendant and 
against the plaintiff, and the defendant, under these icrcumstances, will not be heard 
to complain. Non-Royalty Shoe Co. v. Insurance Co. supra, loc. cit. 42. 

The case was well tried, and the defendant had full opportunity to present the 
merits of its case. We find no error in the record prejudicial to the defendant’s 
rights, and, the judgment being for the right party, it should be affirmed. It is so 
ordered. 

Allen, P. J. and Daues, J. concur. 


LANDAU vy. PACIFIC MUT. LIFE INS. CO. (No. 23289.) 
(Supreme Court of Missouri, in Banc. Nov. 25, 1924. Motion for Rehearing Denied 
Dec. 18, 1924.) 

267 Southwestern Reporter, 370. 

1. INSURANCE—BURDEN ON BENEFICIARY, THOUGH INSURER UN- 
NECESSARILY PLEADED SUICIDE. 

The beneficiary suing on accident indemnity policy held to have burden to prove 
accidental death of insured, though insurer unnecessarily pleaded suicide, for which 
smaller indemnity was provided. 

(For other cases, see Insurance, Dec. Dig. § 646 [7].) 

2. INSURANCE—EVIDENCE TENDING TO SHOW SUICIDE OF INSURED 
HELD NOT TO SUSTAIN VERDICT FOR BENEFICIARY UNDER 
ACCIDENT POLICY. 

Evidence strongly tending to show that insured’s death was suicidal held not to 
sustain verdict for beneficiary in suit on accident indemnity policy. 

(For other cases, see Insurance, Dec. Dig. § 665 [6]. 

4. INSURANCE—VERDICT ON ACCIDENT POLICY MUST REST ON 
EVIDENCE AS TO CAUSE OF DEATH. 

A verdict on an accident indemnity policy is not supported by evidence which 
leaves to speculation or conjecture the question whether insured’s death was by acci- 
dent or suicide. 

(For other cases, see Insurance, Dec. Dig. §665 [6]. 

5. INSURANCE—WHERE EVIDENCE NEGATIVED DEATH By ACCI- 
DENTAL MEANS, FAILURE TO DIRECT VERDICT FOR INSURER 
HELD ERROR 
In action on accident indemnity policy, where evidence wholly failed to show that 

death of insured was by accidental means, failure of court to direct verdict for in- 

surer was error. 
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(For other cases, see Insurance, Dec. Dig. § 668 [11].) 

Appeal from Circuit Court, Lincoln County; Edgar B. Woolfolk, Judge. 

Action by Amelia Corinne Landau against Pacific Mutual Life Insurance Com- 
pany. Judgment for plaintiff and defendant appeals. Reversed and remanded. 

Creech & Penn, of Troy, and Jones, Hocker, Sullivan & Augert, of St. Louis, for 
appellant. 

John L. Burns and D. E. Killam, both of Troy, and Abbott, Fauntleroy, Cullen 
& Edwards, of St. Louis, for respondent. 

RAGLAND, J. This suit has for its basis a policy of insurance issued by defendant 
to one Morris Rich. According to certain provisions of the policy, the defendant ob- 
ligated itself to pay to plaintiff, the beneficiary therein named, the sum of $30,000 in 
the event that the insured, while on a public conveyance, sustained bodily injury, 
through accidental means, which resulted directly, independently, and exclusively of 
all other causes in death. The policy contained the further provision that in case of 
the death of the insured from suicide the defendant would pay the beneficiary the sum 
of $1,000. 

The petition, after alleging the execution of the policy and pleading the pro- 
visions thereof above referred to, except the stipulation as to suicide to which no ref- 
erence was made, stated: ; 

“That the death of the said Morris Rich occurred on or about the 9th day of 
June, 1919, and resulted solely from bodily injuries effected directly and independently 
of all other causes through external, violent and accidental means, to wit: 

“The insured was engaged in riding upon a Creve Coeur Lake street car, return- 
ing from the lake to the city of St. Louis, at a point about 11%4 miles east of the lake, 
when and where he attempted to change his seat on the car and stepped into and on 
the side passageway of said car, and while being in and on the floor of said passage- 
way of said sar and in the act of going from one part of the car to another for that 
purpose, he accidentally fell from the car, which resulted in the following injuries, 
to wit: 

“Badly crushed leg and severe nervous shock and loss of blood which caused the 
death of the insured on said 9th day of June, A. D. 1919.” 


The answer admitted the execution of the policy and that the defendant thereby 
undertook and agreed to pay the plaintiff the sum mentioned in case of death of the 
insured from bodily injuries sustained while said policy was in force, from external, 
violent, and accidental means, but denied all the other allegations of the petition. It 
further averred, however, that the death of the insured was due to suicide, and that 
said policy expressly provided that in such event the liability of the defendant should 
be limited to $1,000. In addition to the above, the falsity of certain declarations made 
by the insured in his application for the policy and in his applications for the annual 
renewal thereof, alleged to have been warranties, was pleaded as a defense. 

With respect to the facts, the following from appellant’s statement fairly outlines 
those about which there is no essential controversy : 


“The insured, Morris Rich, was born January 14, 1850, and died June 9, 1919. In 
his earlier years he had been a mining engineer in the West; subsequently, a con- 
tractor in St. Louis; and for perhaps 10 or 12 years before his death he had done 
nothing. He had one child, the plaintiff here, married to one Landau, with whom Rich 
resided in St. Louis. He was quite fond of this daughter and her child. To his friends 
and social acquaintances he exhibited nothing wrong—nothing abnormal. * * * 

“The Creve Coeur electric line runs a distance of about 12 miles in St. Louis 
county from Delmar Garden to Creve Coeur Lake. Delmar Garden is its point of con- 
nection with the city cars; Creve Coeur Lake, its other terminus, is a kind of summer 
resort. It runs (a double track) over a private right of way, mostly fenced, over hill 
and down dale, through cuts, over embankments and bridges. In physical character- 
istics it is in no respect unlike any ordinary steam railroad traversing a similar country, 
and is not at all like unto the ordinary city or large town electric-car line. The longest 
trestle on the line is one spanning both a creek and the tracks of the Rock Island Rail- 
road, and situated about a mile and a half from the Creve Coeur Lake terminus. This 
trestle is 300 feet or more in length and from 25 to 35 feet high. The western ap- 
proach thereto is upon an embankment of 300 or 400 feet in length, which, at its 
junction with the trestle, has a height of about 25 feet. The iron supports of the 
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trestle project above the track level some 3 or 4 feet and are visible to passengers on 
a car approaching from the west 600 or 700 feet away; the track being straight and 
level for that distance. There are some 60 stopping places between Delmar Garden 
and Creve Coeur, 7 of which are between the Rock Island trestle and Creve Cceur. 
Cars only stop at these places where there are either persons to get on or passengers 
to get off. At no point on the line will more than a minute elapse after a passenger on 
the car rings the bell before the car will reach and stop at the next stopping place, 
so frequent are they along the line. The running time from Delmar Garden to Creve 
Cceur was 35 minutes, with a 5-minute stay at each terminus. 

“Car No. 810 of the Creve Coeur Lake line is an open ‘Moonlight’ car. The seats 
run crosswise the car and are as long as the car is wide. The left or inner side of the 
car is inclosed with iron netting. There is a running board along the right-hand side 
of the car for passengers to step on in boarding the car, and handholds on the ends of 
the seats to assist the passenger in lifting himself from the running board to the 
floor level. Stanchions at every other seat support the roof and these also serve as 
handholds for the same purpose. Each seat is like every other seat. Each of them 
will seat six persons in entire comfort. The back of each seat is equipped with bells 
at convenient intervals, so that passengers may signal for stops. There are no accom- 
modations of any kind on the car other than a place to sit down and ride. * * * 

“At about 12 o'clock on the day of his death, June 9, 1919, Rich, the insured, 
boarded this car No. 810 at Delmar Garden and rode the 35-minute, 12-mile ride from 
Delmar Garden to Creve Coeur Lake. He sat in one of the rear seats. He did not get 
off the car during its 5-minute stay at the lake, but rode back again to Delmar Garden. 
Arriving there, he again remained on the car during the stop, and rode back to Creve 
Coeur. Here he again did not get off. During all of this time he sat toward the rear 
of the car. He had not moved at all unless at one of these stops he had moved from 
one of these long seats to another next to it, as to which the operators of the car were 
uncertain. When the car was leaving Creve Coeur on Rich’s second round trip, he oc- 
cupied the third or fourth seat from the rear, alone. There were about 20 passengers 
on the car, and its capacity was 60.” 

On his second return trip, and while the car on which he was riding was enter- 
ing upon the Rock Island trestle, heretofore described, Rich fell, or jumped, from the 
car landing close to the railroad tracks some 25 or 30 feet below. He thereby sus- 
tained such injuries that he died within a few hours afterward. 

Three eyewitnesses attempted to detail from the witness stand Rich’s movements 
at and immediately prior to the time he left the car; Robert Hendricks, a high school 
boy 16 years of age; a Mrs. Youngblood, the wife of the conductor in charge of the 
car; and a negro man named Blakesly. Just preceding the happenings testified to by 
these witnesses, Rich.was sitting on the end of the third seat from the rear, on the 
right-hand side of the car next to the running board; Mrs. Youngblood was on the 
seat immediately in front of him, sitting a little to his left and with her face turned 
toward her husband, who sat on her right and with whom she was engaged in con- 
versation; Hendricks and a companion were sitting near the center of the seat im- 
mediately back of the one occupied by Rich; and Blakesly sat on the rear seat directly 
behind Rich. 

Hendricks was offered as a witness by plaintiff. His version of what occurred is 
fully comprehended within the following excerpts from his testimony : 

“Q. Now, this gentleman, Mr. Rich, who sat in the seat before you, I wish you 
would tell what you saw him do in the way of moving about, if. anything? A. He got 
up and looked out along the car as if he was looking for the stop, and he set down for 
about a minute, and he got out on the running board and down about the space of 
one handhold would be, and he left loose with his right hand and faced away from 
the car, and then the left one, and the next I saw of him he was going through the air. 

“Q. What did he have hold of with his hands when he first got out on the run- 
ning board? A. The handhold. 


“Q. Which way was he facing towards the car? A. Towards the car when he first 
got out there. 

“Q. What was he doing with both his hands when he first got out there? A. He 
first got up and went out. He was holding on the handhold with both hands. 

“Q. Would you come down here and show me about how he was holding to those 
two uprights? Suppose this is the upright, and suppose you are on the running board 
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like he was? A. The car would be going in that direction, the seats run crossways, and 
the running board runs along here, and he got out here and held on with both hands on 
the handholds, and he turned around holding to this handhold like this, and it looked 
like he was ready to get off the car at the stop, and the next time I saw him he was 
going through the air and his hands over his head and back to the car and about this 
far down (indicating to his waist). * * * 

“O. I understand you, he raised up out of his seat and held by this support and 
leaned out of the car and looked down the track as though he was looking for some- 
thing? A. Yes, sir; along the track like a man would look for a stop. 

“Q. Whether he was looking for a stop or the trestle, you don’t know, of course, 
but he was leaning out and looking down the track, didn’t he? A. Yes, sir. 


“Q. He was looking at the ground, not the floor of the car, wasn’t he? A. He was 
looking along the outside. * * * 


“Q. Then he sat down? A. Yes, sir. 

“Q. He sat there a minute, or a short interval? A. Yes, sir; a short time. 

“Q. And then he got up and he had hold of the support with his right hand and 
support with his left and backed off on his running board, didn’t he? Is that right? 
A. Yes, sir. 

“Q. Stepped down? A. Yes, sir. 

“Q. With his face turned in? A. Yes, sir. 

Q. And his back turned out? A. Yes, sir. 
“Q. Well, now, at that time you hadn’t gotten to the trestle quite, had you? A. 
No, sir. 

“Q. You were then running along the ground? A. Yes, sir. 

“Q. Well, now, he turned loose with his right hand? A. Yes, sir. 

Q. And turned around with his back to this car? A. Yes, sir. * * * 

. And where was his face; where was his head; which way was his face 
turned? A. Away from the car. * * * 


“Q. And then he left loose with that hand—what did he do with his body, Robert? 
A. Next I saw him— 

“Q. Did he swing his body? A. No, sir; I couldn’t say that he swung his body. 

“Q. The next you saw his hands were up and his feet down, and he was going out 
from the car? A. He was in an upright position with his hands about his head and his 
back to the car, and he was going down. * * * 

“Q. I want you to show how he got down from his seat, how he went off the 
step, how he first got down on the step, what he did; just go ahead and do it. A. He 
took hold of this handbold and stepped out and grabbed the handhold néxt to it, and 
he would be standing in this position looking at the car. He left go with his right 
hand like this, and stepped around, turned his body, still holding this handhold, and 
the next time I saw him in this position with his back to the car going through the 
air, he had just dropped a few feet then. ; 

“Q. So you didn’t see him actually in the act of leaving the car; the last you saw 


him he had hold with his right hand, turned around with his back to the car? A? 
Yes, sir. 


“ 


“ 


“Q. You said a moment ago, I believe, he was standing there like a man who was 
coming to a stop? A. Waiting for the-car to stop, ready to get off the car. * * * 

“Q. That’s the way he looked? A. Yes, sir. * * * ‘ 

“Q. Robert, you told the jury the other day about this man going down with his 
hands up and his back towards the car and his feet down; was he longside of the 
car or out from it? A. He was away from the car a pretty good distance. * * * 

“The Witness: He was standing holding with both hands like that, and he left 
aloose with his right hand and still holding with his left hand, like we go to get off 
the car, and he didn’t swing down hard, just let aloose ordinary like, like he was get- 
ting ready to get off the car. * * * 


‘ “ Did you see him at any time grab for anything as though he was falling? 
A. No, sir. 


“Q. Did he make any outcry? A. No, sir. 
“Q. Did he say anything? A. No, sir. * * * 
“Q. Now these movements, the old man getting off and his hand being aloose 


from the car and turning around, * * * did that occur quickly or not? A. Just a min- 
ute or a few minutes.” 


Mrs. Youngblood -and Blakesly were called as witnesses by defendant. The 
former’s description of Rich’s movements and of the manner of his exit from the car 
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corresponded in all essential with that given by Hendricks, except that she stated that 
the motion of Rich’s body as it left the running board indicated a swing or jump. 
Blakesly testified : 

“When we got near McKelvey road, I thought maybe he was going to get off 
the car. When we got to McKelvey road, he got up and looked down the track, and 
he sat down and pulled his hat down over his head and pulled it off, and wiped his 
‘face and looked awfully funny in the face, and his eyes rolled; and when he got 
near the trestle he leaned out and looked out again, and when he got right on the 
trestle he run out on the step and made a jump.” 

Immediately following the occurrences just narrated, the car was stopped, and 
the motorman, Burnett, a passenger named De Armas, and the negro, Blakesly, went 
down the railroad embankment to the bottom of the trestle where Rich lay. As they 
approached the latter, one of them said, “The man is dead.” Rich said, “No, I am 
not dead.” He told them his name and address. He also gave them the name of his 
son-in-law, Landau, and that of Dr. Sandperl, and as‘<ed that they be called. No par- 
ticular examination was made as to his injuries, but it was observed that the bone of 
one leg had gone through his shoe, tearing the sole loose from the upper. He was 
carried to the car and laid on the back seat, and De Armas sat by him as the car pro- 
ceeded on its run. He asked De Armas whether he thought that he ((Rich) would 
get well and was reassuringly told that he would. He then said that he was suffering 
such pain that he wished he could die. De Armas testified further : 

“Q. What other conversation did you have with him in the car? A. I set him up, 
I put my hand around his head, holding his head on my hand; I said, ‘Old Man, did 
you really jump off or fall off?’ He did not answer me. I thought he could not talk 
or was unconscious. I said, ‘Did you jump off?’ and he looked at me, and then I 
said, ‘Did you fall off?’ He did not answer. Right after that he gave me the envelope. 

“Q. What did he do? A. To have his name right, to keep it. 

“QO. Was his voice strong then? A. Pretty strong then.” 

The envelope referred to by the witness had on it Rich’s name and address. 
Prior to Rich’s fall from the car, it was running at the rate of from 15 to 20 miles 
an hour until it approached the trestle, when its speed was homewhat diminished. It 
had some rocking motion, but there is not indication from the evidence that there was 
a jerk or lurch at any time. The facts summarized in this paragraph were taken 
from the testimony of De Armas and Burnett, witnesses called by plaintiff. 

The evidence as to the presence or absence of a motive for suicide took a wide 
range. That on the part of defendant tended to show that Rich in early life had been 
infected with syphilis; that owing to what he deemed inadequate treatment for it, he 
was in constant fear that locomotor ataxia would develop, rendering him a helpless 
paralytic and disgracing him in the eyes of his family and friends by its disclosure 
of an incident of his private life; that he read all the literature on the subject that 
was obtainable and was treated by eminent specialists both in this country and in 
Europe; that he repeatedly stated that he would commit suicide if locomotor ataxia 
developed; and that marked symptoms of the disease, plainly discernable to the 
trained eye of the physician but not noticeable to the layman, had made their appear- 
ance a short time before his death. 

In rebuttal plaintiff called a large number of personal friends and associates of 
the deceased whose testimony tended to’show, in the language of her counsel: 

That “he (Rich) was in good health, free from all financial difficulties, happy in 
his home life, devoted to his daughter and grandchild, a believer in God and a future 
state of rewards and punishment. That he was happy, bouyant * * * loving life and 
his friends, and possessed ((apparently) in full * * * measure all those things that 
make one cling to life and regret that the day of death is approaching.” 

The trial court refused a request by defendant for a peremptory instruction in 
the nature of a demurrer to the evidence, at the close of plaintiff’s case in chief and 
again when all the evidence was in. For plaintiff the court gave, among others, the 
following instructions: 

“(6) The court instructs the jury that as to the defense that the deceased com- 
mitted suicide, the presumption of the law is Rich did not commit suicide, which pre- 
sumption of law must be overcome by the weight of the evidence in the case, and if 
you believe such defense is not established by the weight of all the evidence in the 
case, you should not find against plaintiff on that issue. 

“(7) The court instructs the jury that, although the jury may find and believe 
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from the evidence in the case that Morris Rich did not commit suicide, yet the burden 
of proof that the death of Morris Rich was from accidental cause rests upon the 
plaintiff, and that unless such burden of proof is met by the proof of death of said 
Rich by accidental cause by the greater weight of all the evidence in the case, your 
verdict will be for the plaintiff for the sum of $1,500 only, and interest as provided 
in other instructions.” 

It also instructed the jury at the instance of defendant that it devolved upon 
plaintiff to prove by the greater weight of the evidence in the case that the insured 
accidentally fell from the car. The defendant also asked a series of inhtructions cov- 
ering its pleaded defense of breach of warranties, which were refused. The jury re- 
turned a verdict for plaintiff in the sum of $32,010. From the judgment rendered in 
accordance therewith defendant prosecutes this appeal. 

Appellant assigns as error: (1) The refusal of the trial court to direct a verdict 
in its behalf; (2) the giving of plaintiff’s instructions 6 and 7; and (3) the refusal 
of its instruction with reference to the alleged false statements made by the insured 
in his applications for the policy and the annual renewals thereof. 

[1] 1. The policy of insurance that is the basis of this action provides for the 
payment of indemnity upon the happening of either of two distinct and unrelated 
casualties—death from accidental injury and death from suicide. These two casual- 
ties are generically unrelated, because death resulting from accidental injury is not a 
species of suicide, nor is suicide in any sense the result of accidental injury. Not 
only are they unrelated, but the existence of one negatives the existence of the other. 
To say that death was caused by accidental means is to assert that it was not the re- 
sult of suicide, and vice versa. In this case, the plaintiff alleged that the death of the 
insured was the result of accidental injury and predicated her cause of action thereon. 
The tender by defendant of judgment for the indemnity provided by the policy for 
suicide was, gratuitous. It was no defense to the cause of action pleaded, except that 
it was an indirect denial that death was caused by accidental means. The setting up 
of suicide in the answer was illogical and unnecessary, tending to confuse the issue. 
The defendant could have offered proof that the death was the result of suicide or 
resulted from disease or natural causes, under a general denial. Under the general 
issue, the defendant can offer any evidence that tends to prove that plaintiff’s alleged 
cause of action never existed. The rule is elementary. Recurring to the petition, it 
alleged as the predicate of defendant’s liability that the death of the insured resulted 
from bodily injury effected through accidental means. This was denied in the answer 
in direct terms, and>also indirectly by the averment that the death resulted from 
suicide. The issue under the pleadings therefore was whether the insured died as a 
. result of bodily injuries effected through accidental means. It was affirmed by the 

piaintiff and denied by the defendant. Consequently, the plaintiff had the burden of 
proof. Griffith v. Continental Casualty Co.,°290 Mo. 455, 235 S. W. 83; Griffith v. 
Continental Casualty Co. (Mo. Sup.) second appeal, 253 S. W. 1043. 

[2] 2. Appellant’s principal contention is that it was entitled to a directed verdict 
in the court below because of the entire absence of any evidence tending to show that 
the insured died as the result of bodily injury effected through accidental means. 
There is no question of insanity in the case and no suggestion of death from natural 
causes. Plainly the insured died from bodily injuries sustained as a result of his fall 
from the car. Was his precipitation from the-car voluntary or involuntary? That was 
the sole question before the jury. Whether there was any evidence upon which to base 
their finding that it was involuntary is the question presented here. 

The only way in which a tribunal can determine the intention with which a given 
act was done by one who was at the time a free moral agent, at least in the absence 
of a declaration by the actor, is through the inferences that may be drawn from his 
acts and conduct accompanying the principal act, in connection with the circumstances 
surrounding him at the time it was done. In a very true sense, therefore, the finding 
as to such intention must be based on circumstantial evidence. Notwithstanding, 
where all the facts and circumstances from which the inferences as to intention may 
be drawn are in proof, and they are of such character as to evidence a specific in- 
tention, the finding with respect thereto must be predicated on them, and not on legal 
presumptions which obtain only in the absence of evidence. Such is the case at bar. 

[3] In reviewing the evidence for the purpose of determining whether it affords 
any basis for the jury’s finding that the insured’s fall was unintentional, every per- 
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missible inference that may be drawn therefrom, tending to support the finding, must 
be indulged. In this connection, it should be said that defendant’s evidence, viewed 
from every possible angle, does not, whether considered by itself or in connection with 
that offered by plaintiff, give rise to any such inference, even the slightest. It may 
therefore be eliminated from consideration. 

The facts disclosed by the evidence have been fully set forth in the preceding 
statement and need not be repeated. Those that are wholly unambiguous and speak 
with but one voice as to Rich’s intention relate to his acts and movements immedi- 
ately preceding and accompanying his fall from the car. All that he did up to that 
time is entirely consistent with either view; that is, that his fall was involuntary, or 
that it was intentional. We come therefore at once to an examination of the facts and 
circumstances immediately attending that occurrence. 

[4] Rich was a man 69 years old; he was short and rather stout, weighing about 
200 pounds; he was familiar with the railroad over which he was riding, its cars and 
equipment, and its physical features and characteristics. Shortly before the Rock 
Island trestle was reached, he stood up and looked, with his head outside of the car, 
“along the track like a man would look for a stop.” He then sat down. After a short 
interval he again stood ‘up, took hold of the handhold on the end of the seat upon 
which he had been sitting, with his left hand, and the hold on the seat in front of him 
with his right hand, and stepped down onto the running board with his face turned 
in toward the car, and his back turned out. He then “left loose with his right hand 
and faced away from the car, and then with his left one.” The next instant he was 
going down in an upright position and his hands about his head and his back turned 
toward the car. There was no intimation by the witness Hendricks that Rich’s holds 
on the handholds were released by any jerk, jar, or other movement of the car, nor 
can any inference of that kind be drawn from his description of the occurrences. 
On the contrary, he said that Rich “let loose ordinary like, like he was getting ready 
to get off the car.” The witness did not see Rich at the very instant that the latter 
left the running board and could not say that he swung his body in leaving it. Im- 
mediately thereafter, however, when he did see him (at that instant Rich was visible 
to the witness from his waist up), he was going down “away from the car a pretty 
good distance.” When he was picked up near the Rock Island Railroad track 25 or 
30 feet below, there were no visible injuries to any part of his body except his feet 
and legs, which were broken and mangled, the bone of one leg had gone through his 
shoe severing the sole from the upper, circumstances plainly indicating that during 
the fall he had held his lower limbs rigid; that he had gone down “stiff-legged.” 

What was Rich’s purpose in getting out on the running board? It cannot be sup- 
posed that one of his mature years were merely seeking the novel experience of riding 
on the running board of an electric car, running at the rate of from 15 to 20 miles 
an hour. If he were attempting to change his seat simply, it is extremely improbable 
that he would have relinquished his holds on the handholds or supports, or that he 
would have turned and faced away from the car. But whatever may have been his 
purpose in getting out onto the running board, there is not a fact or circumstance in 
evidence which gives rise to the inference that any motion or movement of his was 
involuntary. There was no unusual movement of the car, no sudden jerk or roll, and 
no curve of the track to give rise to*the operation of centrifugal force. On his part 
there was no movement of arms or body indicating an effort to restore lost equilib- 
rium; no outcry or appeal for help. He “just let loose ordinary like, like he was get- 
ting ready to get off the car,’ and “went down in a upright position,” “stiff-legged,” 
and with his hands up about his head, “away from the car a pretty good distance.” 

Nothing that was said or done by Rich after his fall affords any evidence that the 
fall was accidental. His refusal to answer De Armas’ question whether he really fell 
off, or jumped off, gives rise to a contrary inference. 

In cases where the question is presented of whether death resulted from acci- 
dent or suicide, courts as well as juries are reluctant to reach the conclusion of suicide. 
Sometimes they shut their eyes to the facts and resort to presumptions to avoid such 
an untoward result. In this case, however, not only are all the facts in evidence, but 
those facts are of such character as to afford a sufficient evidentiary basis for a find- 
ing as to the insured’s intention with respect to the acts which culminated in his injury 
and death. For that reason the aid and comfort so frequently sought from the pre- 
sumption against suicide must be foregone. Nothwithstanding that the presumption 
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may not be invoked, in passing upon the evidence it should be kept in mind that the 
instinct of self-preservation is deeply implanted in all living things, and that such 
instinct is an ever active principle of life; nor, on the other hand, should it be for- 
gotten that men do frequently voluntarily destroy themselves. With all these things 
in mind, and assuming further that there was no apparent motive for suicide, we have 
searched the record in vain for a single fact or circumstance from which the infer- 
ence may be legitimately drawn that the insured’s fall from the car was involuntary— 
unintentional. On the contrary, many of them point all but irresistibly to the conclu- 
sion that the fall was his voluntary act. It has been suggested that many things might 
have happened, unknown to the witness or unobserved by him, which would have put 
an entirely different aspect upon the occurrences which he did see. Or that the in- 
sured may have been thrown from the car by hidden forces whose operations were 
not discernable to the witness. All of which may be true. But an affirmative finding 
that the insured came to his death by accidental means must find support, if at all, in 
the evidence in the case, and not in speculation or conjecture. 

This case differs from Reynolds v. Casualty Co., 274 Mo. 83, 201 S. W. 1128, and 
Brunswick v. Ins. Co., 278 Mo. 154, 213 S. W. 45, 7 A. L. R. 1213, cases cited and 
strongly pressed by counsel for respondent as supporting their contentions. In each 
of these cases the evidence relied upon to show the cause and manner of the insured’s 
death was wholly circumstantial. It was specifically ruled in the Brunswick Case, 278 
Mo. 154, loc. cit. 176, 213 S. W. 45, 7 A. L. R. 1213, following the Reynolds Case, 
that as the facts proved and which tendered to show suicide were’ not sufficient to 
exclude every reasonable hypothesis showing accident, there was left, on account of 
the presumption against suicide, an inference of accident sufficient to take the case to 
the jury. The basis of that ruling was the fact that the evidence was entirely circum- 
stantial. In the case at bar the occurrence that resulted in the insured’s injuries and 
death, together with all the attending circumstances, was first minutely described by 
an eyewitness called by the plaintiff, and then by two called by defendant. The facts 
and circumstances so detailed by them ‘cannot be said to be so equivocal in character 
as to preclude a finding on them unaided by presumption, as was the case in Griffith v. 
Casualty Co., 290 Mo, 455, 235 S. W. 83. On the contrary, they signify very definitely 
that the action of the insured in his every movement until he finally committed him- 
self to the unrestrained force of gravitation was wholly voluntary. With such evi- 
dence in the record, the legal presumption against suicide had no place in the case for 
any purpose whatever. Mockowik v. Railroad, 196 Mo. 550, 571, 94 S. W. 256. 

[5] As the evidence wholly failed to show that the insured’s death was effected 
through accidental means, the trial court should have directed a verdict for defendant. 

From what has been said as to the issues and the burden of proof, it is manifest 
that instructions 6 and 7 given for plaintiff were erroneous. Griffith v. Casualty Co., 
supra. 

[6] Defendant’s instructions relating to breach of warranties did not submit to 
the jury the question of the materiality of the alleged misrepresentations. It was not 
error to refuse them. Lamport v. Assurance Corp., 272 Mo. 19, 197 S. W. 95. 

Burnham, the motorman, was the first person to reach Rich after the latter’s fall 
from the car. While Burnham was testifying as a witness for plaintiff, he was.asked 
by her counsel what statement, if any, Rich made on his first getting to him as to how 
he (Rich) happened to be there. Defendant’s counsel objected on the ground that the 
question called for a self-serving statement on the part of the insured.. The objec- 
tion was sustained. If the statement sought to be proved tended to show an acci- 
dental fall, and if it was competent as a part of the res geste (as to which we ex- 
press no opinion), it, in connection with the other evidence in the case, would have 
been sufficient to take the case to the jury. 

For the errors pointed out, the judgment is reversed, and the cause remanded. 

Graves, C. J., and Woodson, White, and David E. Blair, JJ., concur. 

James T. Blair, J., concuts in the result only in separate opinion. 

James T. Briar, J. The opinion in division in discussing the facts seems to me 
to go off, on that question, on a weighing of the evidence. The fact that there was 
once a presumption in the case, operative for procedural purposes, which it was not 
proper to use as the basis of a direction to the jury, did not take out of the case the 
“biological fact” which “is a part of common knowledge” (Griffith v. Continental 
Casualty Co. [Mo. Sup.] 253 S. W. loc. cit. 1048), and which, with the other evi- 
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dence, ought to be weighed by the jury and not by this court. The opinion concedes 
this in principle and denies it in fact. Ihe dissent was designed to bring this question 
into banc. There was error in instructing the jury, and for that reason I concur in 
reversing the judgment and remanding the cause. 


LANDAU vy. TRAVELERS’ INS. CO. (No. 23290.) 
(Supreme Court of Missouri, in Banc. Nov. 25, 1924. Motion for Rehearing Denied 
Dec. 18, 1924.) 
267 Southwestern Reporter, 376. 

1, EVIDENCE—ADMISSIBILITY OF EVIDENCE AS RES GESTAE DE- 
PENDENT ON PARTICULAR FACTS OF EACH CASE. 

Res gestae is a term of varying significance, difficult to limit by definition, each 
‘ case depending on its own particular facts. 

(For other cases see Evidence, Dec. Dig. § 118.) 

2. EVIDENCE—RULE AS TO ‘ADMISSIBILITY OF DECLARATIONS AS 
PART OF RES GESTAE, STATED. 

In an action on an accident indemmity policy for accidental death of insured, the 
admissibility of declarations of insured made after his injury should be determined 
by considering whether they were instinctive and spontaneous and made at a time 
when the facts and circumstances would indicate an absence of considerations of 
self-interest. 

(For other cases see Evidence, Dec. Dig. § 123 [10].) 

3. EVIDENCE—IN ACTION ON ACCIDENT POLICY EXCLUSION OF DEC- 
LARATIONS OF INSURED AS NOT PART OF RES GESTAE HELD 
NOT ABUSE OF DISCRETION. 

In action on accident insurance policy, exclusion of statement by insured, im- 
mediately after fatal injury, that he undertook to change seats in car and fell off, 
held not erroneous abuse of discretion, in view of- all facts and circumstances in 
evidence.* 

(For other cases see Evidence, Dec. Dig. § 123 [10].) 

Appeal from Circuit Court, Lincoln County; Edgar B. Woolfolk, Judge. 

Action by Amelia C. Landau against the Travelers’ Insurance Company. Verdict 
for plaintiff, and from an order granting defendant’s motion for a new trial, plaintiff 
appeals. Affirmed. 

Jno. L. Burns and D. E. Killiam, both of Troy, and Abbott, Fauntleroy, Cullen 
& Edwards, of St. Louis, for appellant. 

Creech & Penn, of Troy, and Jones, Hecker, Sullivan & Angert, of St. Louis, 
for respondent. 

Racianp, J. This is a suit on a policy of accident insurance. The appeal 
in this case and that in the case of Landau v. Pacific Mutual Life Insurance Co., 
267 S. W. 370, decided at this term, were argued and submitted-together. While the 
issues were slightly different in the two cases, the evidence in each discloses sub- 
stantially the same state of facts. 

As the ground of defendant’s libility under the provisions of the policy, the 
petition alleged: 

“That the death of the said Morris Rich occurred on or about the 9th day of 
June, 1919, and resulted solely from bodily injuries effected directly and independ- 
ently of ali other causes through external, violent. and accidental means, to wit: 

“The insured was engaged in riding upon a Creve Coeur Lake street car, re- 
turning from the lake to the city of St. Louis, at a point about 14 miles east of the 
lake, when and where he attempted to change his seat on the car and stepped into 
the side passageway of said car, and while being in and upon said passageway and 
in the act of going from one part of the car to another for that purpose, he 
accidentally fell from the car, which resulted in the following bodily injuries, to wit: 
Badly crushed leg and severe nervous shock and loss of blood, which caused the 
death of the insured on said 9th day of June, A. D. 1919.” 

The answer denied that the insured’s death was effected through accidental means, 
but averred that, on the contrary, it was the result of suicide. An affirmative de- 
fense, based on a provision of the policy, was also pleaded, to the effect that the 
insured’s injury and death resulted from voluntary exposure to unnecessary danger. 

The jury found the issues for plaintiff and returned a verdict accordingly. On 
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defendant’s motion the verdict was set aside and a new trial granted. From the 
order granting a new trial plaintiff prosecutes this appeal. 

Among other grounds set forth in the motion for a new trial, it was alleged 
that the court erred in refusing the instruction in the nature of a demurrer to the 
evidence, offered by defendant at the close of all the testimony, and that the verdict 
was against the weight of the evidence. The order allowing a new trial did not 
specify the ground or grounds on which the new trial was granted. In passing on 
the motion, however, the court delivered itself orally as follows: 

“This is a $15,000 suit on accident insurance policy. It was strongly urged that 
the deceased, Morris Rich, met his death by willfully jumping from a moving street 
car down over a trestle some 20 feet to his death, and the additional defense that 
voids the policy, if true, that the deceased voluntarily moved from a place of safety 
to one of peril, to one of great danger. 

“The facts in this case are that this man, Morris Rich, was on a street car, a 
car not filled with passengers, but where seats could readily be obtained among seats 
that were of the same construction, the same degree of comfort. That he occupied 
a seat where he was safe for the greater portion of the time of his voyage or trip 
over this street car line; that a while or just before he approached this trestle from 
which he fell or leaped, as the case may be, he got up and looked ahead and sat 
down, and when they were moving over the trestle, or starting over, he was seen 
to move from his seat, where he was safe, down onto the running board of this 
car. This running board was out, perhaps, flush, or about flush, with the open way 
20 feet to the bottom of this valley that this trestle spanned over the Rock Island 
Railroad at that point. The evidence was that he turned about on that running 
board, holding the uprights of the car with each hand, one hand gave away first 
when his body turned right about, facing from the car or out into the open of this 
death fall that he was about to take or receive, when he turned the other hand aloose 
from the upright, and was seen to go out with his hands stretched up over his 
head to his death. 

“So the case is made from the witnesses by the plaintiff and defendant, by the 
evidence in this case from both sides; most of the witnesses say that he jumped, or 
that he left the car as one will leave a car voluntarily. Under those statements of the 
witnesses, it is up to the court and jury to say whether or not this man, Morris 
Rich, met his death by reason of violence from some external cause causing his 
death. That would seem to be a perplexing proposition of itself to a jury and a court. 

“That issue makes a very, very close case as to whether or not the evidence 
would justify a judgment for the claimant, but when to that issue is added the 
further issue, the clause in the policy that voids it if a person riding on a steam or 
electric railway or other vehicle for that matter, leaves a place of safety and 
voluntarily assumes one of great peril or hazard, unnecessarily assumed, when that 
is added to the other issue, the court finds it impossible to sustain the verdict, and 
will set the verdict aside.” 

From the statement by ‘the court it is not elear whether the new trial was 
granted on the ground that a verdict should have been directed for the defendant, or 
on the ground that the verdict was against the weight of the evidence. If on the 
latter ground, the ruling is conclusive; if on the ground that the evidence was not 
sufficient to show that the insured’s death was due to accidental means (and that 
was the only ground upon which a demurrer to the evidence could have been sus- 
tained), the ruling was fully warranted. Landau v. Pacific Mut. Ins. Co., supra. 
However, certain statements made by the insured immediately following his injury, 
excluded by the court, would, if they had been admitted, have made a case for the 
jury on the issue of accident. The witnesses were not entirely clear as to just what 
the insured said. As best we can gather from the record, however, the material 
statements made by him were these, “I decided to change my seat in the car,” and, 
“T fell off. I went to change seats.” These statements were excluded on the ground 
that they were hearsay and self-serving. The propriety of that ruling was not 
raised on the record in the Pacific Mutual Insurance Co. Case, but it is properly 
challenged here. 

The opinion in the Pacific Mutual Insurance Company Case should be read in 
connection with this for a statement of the facts generally. Only those will be 
restated which have an immediate bearing in characterizing the statements in 
question. While the insurancd was in the act of falling, or jumping, from the car, 
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some of the women passengers screamed; the car was brought to a stop after it had 
passed over the bridge and run some 200 feet. The motorman then backed the car 
to the end of the bridge, got off, and walked across the bridge followed by 
the two passengers, the witnesses De Armas and Blakely. After crossing the bridge, 
‘they started down the embankment toward the insured, who lay motionless at the 
bottom of the ravine. As they were approaching him, some one on_the bridge said, 
“He is dead.” The insured said, “No, | am not dead.” On coming up to him, the 
motorman by three successive questions obtained from him his name, place of resi- 
dence, and telephone number. He then asked, “How did this happen?” The insured 
said, “I decided to change my seat in the car.’ The motorman then asked, “Did 
you fall off, or jump off?” The insured merely nodded his head. From this the 
motorman implied that he meant that he fell off. De Armas then immediately asked, 
“Old man, did you jump off, or fall off?” The insuted said: “I fell off. I went to 
change seats.” In reply to other questions then asked by De Armas, he gave his 
name and address and handed De Armas an envelope on which his name and address 
were written; gave the name of his son-in-law, Mr. Landau, and told where he 
might be found; and gave the name, address, and possibly the telephone number 
of his physician, Dr. Sandperl. After he was carried up to the car and made as com- 
fortable as possible, De Armas again asked him twice whether he jumped off or fell 
off. In each instance the insured just looked at De Armas but would not answer. 

[1, 2] Appellants contend that the excluded declarations should have been ad- 
mitted as a part of the res geste. This general statement of what is deemed the 
ground of admissibility conveys no precise meaning. “Res geste” is a term of pro- 
tean significance. It has been applied to so many different and unrelated situations 
that it has been said that “the difficulty of formulating a description of ‘res geste’ 
which will serve for all cases seems insurmountable.” Cox v. State, 64 Ga. 374, 410, 
37 Am. Rep. 76. For the same reason no precise rule has been, or can. be, formu- 
lated for determining what statements are part of the res geste. 

“The general doctrine is well enough understood; its application is difficult. It 
may accurately enough be said that there is no specific rule of precise application. 
In each case the application must depend upon the particular facts.”” Roach v. Great 
Northern Ry. Co., 133 Minn. 257, 259, 158 N. W. 232. 

In the instant case the admissibility. of the statements excluded by the trial court 
depends upon whether they were so spontaeous and so related to the insured’s fall 
as to appear to be a by-product, so to speak, of the reaction of his senses to the 
physical shock engendered by the fall. If the utterances were thus instinctive or 
automatic, they fall within a well recognized exception to the hearsay rule. The 
reasons for excepting such statements from the prohibition against hearsay are set 
forth in a standard text as follows: 

“To judicial administration, the automatic is the true. What a declarant asserts, 
not so much of himself as overborne and forced thereto by overwhelming emotion, 
the stress of sudden shock or intense pain, the law of evidence assumes to be the 
fact. That which judicial administration, nervous, as it were at being deprived of the 
test of cross-examination, the greatest guaranty for the discovery of truth which the 
English jurisprudence has as yet been able to devise, fears in connection with such 
statements is refection, the opportunity for adjusting facts to self-interest, consci- 
ously or unconsciously blending the true and false coloring, distorting and preventing 
that which is real. In an instinctive automatic utterance where the declarant speaks 
from his subjective or soul-mind rather than from the promptings of that which is 
habit, really conscious, this element of reflection is largely, if not wholly absent. The 
speaker is not so much voluntarily declaring himself as instinctively reacting to an 
outside stimulus. More physically considered, it would rather seem that the trans- 
action is speaking through the declarant than that the latter is consciously talking 
about the transaction.” 4 Chamberlayne on Evidence, § 2983. 

And by Wigmore, as follows: 

This general principle is based on the experience that, under certain external 
circumstances of physical shock, a stress of nervous excitement may be produced 
which stills the reflective faculties and removes their control, so that the utterance 
which then occurs is a spontaneous and sincere response to the actual sensations and 
preceptions already produced by the external shock. Since this utterance is made 
under the immediate and uncontrolled domination of the senses, and during the 
brief period when considerations of self-interest could not have been brought fully to 
bear by reasoned reflection, the utterance may be taken as particularly trustworthy 
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(or, at least, as lacking the usual grounds of untrustworthiness), and thus as express- 
ing the real tenor of the speaker’s belief as to the facts just observed by him; and 
may therefore be received as testimony to those facts.” 3 Wigmore on Evidence 
(2d Ed.) § 1747. 

With reference to the same principle, the following language of the court in 
charging the jury in United States v. King (C. C.) 34 F. 314, has been quoted as 
particularly illuminative. 

“There is a principle in the law of evidence which is known as ‘res geste’; that 
is, that the declarations of an individual made at the moment of a particular occur- 
rence, when the circumstances are such that we may assume that his mind is con- 
trolled by the event, may be received in evidence, because they are supposed to 
be expressions involuntarily forced out of him by the particular event, and thus 
have an element of truthfulness which they might otherwise not have. * * * But 
you are not to give any more weight to a declaration thus made, or any weight at all, 
unless you are satisfied that it was made at a time when it was forced out as the 
utterance of a truth; forced out against his will, or without his will, * * * and at 
a period of time so closely connected with the transaction that there has been no 
opportunity for subsequent reflection or determination as to what it might or might 
not be wise for him to say.” 

It should be further said that in order for a statement to fall within the ex- 
ception, it is not necessary that it be precisely contemporaneous with the occurrence 
which is supposed to have evoked it (Leahy v. R. R. Co., 97 Mo. 172, 10 S. W. 58, 
10 Am. St. Rep. 300) ; nor can spontaneity be denied it merely because it was made 
in response to a question (State v. Martin, 124 Mo. 514, 28 S. W. 12). 

[3] In view of the principles just adverted to, the question is: Do the insured’s 
declarations, “I decided to change my seat in the car,” and “I fell off, I went to 
change seats,” appear to have been spontaneous, evoked by his fall, and made with- 
out premeditation or reflection? They were made at the scene of the occurrence and 
almost immediately after its happening. The physical shock sustained must have 
been profound. The evidence does not disclose whether the declarant was then 
suffering pain; it is probable that sufficient time had not elapsed for the sensory 
nerves to react to the injury. Great excitement prevailed; but the record gives 
the distinct impression that he was the least perturbed of any of the persons 
present. As he lay at the bottom of the ravine and while the motorman and the 
two passengers were coming down the embankment toward him, some one on the 
bridge above said, “He is dead.” He said, “No, I am not dead,” and that seems to 
have been the only statement he volunteered. In thinking of this his first reaction to 
the situation, one cannot help connecting it in an intangible way with his movements 
which immediately preceded his fall and which indicated both preparation and de- 
liberation. Another impression conveyed by the record is that the insured was un- 
willing to talk about the cause of this fall. He readily gave the information asked 
with respect to his own name, address, and telephone number, as well as that of his 
relative and his physician. But in the face of persistent questioning as to what oc- 
casioned his fall, he either answered meagerly or remained silent. In response to the 
motorman’s first question, “How did this happen?” he said, “I decided to change my 
‘seat in the car.” But when the motorman pressed him with the further question, 
“Did you fall off or jump off?” he merely nodded his head. The witness De Armas 
then took up the interrogation. He asked, “Old man, did you jump off, or fall off?” 
In response to this the insured answered: “I fell off. I went to change seats.” De 
Armas seems not to have been satisfied with the answer and repeated the questions 
after the insured had been carried up and placed on the car, but got no response. 
“I asked him, ‘Did you fall off?’ and he did not answer. ‘Did you jump off? He 
looked at me and would not answer.” The apparent reluctance manifested by the 
insured in answering questions as to the cause of his fall negatives the idea of 
spontaneity in connection with the statements he did make relative thereto; on the 
contrary, such statements seem to have been extorted from him in a fashion by his 
interrogators. 

There is some element of discretion in the trial court in determining whether the 
trustworthiness of unsworn statements, claimed to constitute a part of the res geste, 
is such that they may safely go to the jury. Roach v. Great Northern Ry. Co., 
supra; State v. Ah Loi, 5 Nev. 101; Vicksburg Ry. Co. v. O’Brien, 119 U. S. 99, 
7 S. Ct. 118, 30 L. Ed. 299. After a careful consideration of all the facts and cir- 
cumstances attending the making of the statements in question in this case, we are 
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unable to say that their exclusion was not within the excercise of a sound judicial 
discretion. 

The order granting a new trial is affirmed, and the cause remanded. 

Graves, C. J., and Woodson, White, and David E. Blair, J. J. concur. 

James T. Blair, J., concurs in he result only. 


PARTRIDGE vy. FIDELITY & CASUALTY CO. OF NEW YORK. 
(Supreme Court, Erie County. January 13, 1925.) 
267 New York Supplement, 502. 
INSURANCE—PROVISION OF ACCIDENT POLICY THAT IT DID NOT 

COVER PERSON OVER 65 YEARS OF AGE HELD INCONSISTENT 

WITH PROVISION INSURING FOR ONE YEAR, AND NOT EN- 

FORCEABLE. 

Where application for accident insurance disclosed that insured would become 
65 years within year following date of policy, policy provision authorized by Insur- 
ance Law, § 107 (20), that policy should not cover person over 65 years of age, held 
inconsistent with provision that insured was insured for one year from date of 
policy, and under rule that policy should be strictly construed against insured not 
effective. 

(For other cases see Insurance, Dec. Dig. § 169.) 

Action by Lillian M. Partridge against the Fidelity & Casualty Company of 
New York. On defendant’s motion for leave to amend its answer. Motion denied. 

Charles W. Strong, of Buffalo, for plaintiff. 

Franklin R. Brown, of Buffalo, for defendant. 

Crosby, J. This action was brought by plaintiff to recover upon an accident 
policy issued to a man who is claimed to have died as a result of blood poisoning re- 
sulting from an accident. By the terms of the policy plaintiff was named as benefi- 
ciary in case of the death of the insured. The answer puts in issue the claim of 
plaintiff that the death of insured resulted from the accident and alleges that death 
resulted from causes not insured against. 

The policy insures the decedent for a period of one year from its date, and a 
full year’s premium was paid by the insured and accepted by the defendant. The 
application which the decedent made for the policy is, by the terms of the policy, 
made a part thereof, and such application plainly disclosed that the insured would 
become of the age of 65 years within the year following the date of the policy. The 
policy also contains a provision, authorized by section 107 (20) of the Insurance 
Law (as added by Laws 1913, c. 155), as follows: 

“The insurance under this policy shall not cover any person under the age of 
eighteen years nor over the age of sixty-five years. Any premiums paid to the 
company for any period not covered by this policy will be returned upon request.” 

This provision is inserted into the policy, notwithstanding the provision appear- 
ing on the first page of the policy, in bold letters, that the defendant insures the 
insured against death, from certain causes, “during the term of one year,” etc., “from 
the day that this policy is dated.” The insured may be charged with knowledge of 
the provision first above quoted, and the defendant must be charged with knowl- 
edge of the provision last above quoted; and since defendant drew up the policy 
it must be charged with knowledge (gained from the application) that the insured 
would become 65 years of age, before the termination of one year from the date 
of the policy. 5 

This motion is made by defendant to be permitted to amend its answer, so as 
to claim the protection of the provision of the policy first above quoted; the in- 
sured having suffered his injury and death after he became 65 years of age, but 
within the year after the date of the policy. If that defense ought not to be per- 
mitted, it were better to say so here upon this motion than to permit the question to 
be involved in a trial on the merits. An appeal from an order made herein can 
more easily and cheaply be made than an appeal on a case in which the question here 
raised may be the only question. 

The defendant ought not to be permitted to issue a policy containing two in- 
consistent provisions, then claim for itself al Ithe benefits under one, and escape all 
the liabilities under the other. There is no ambiguity here. The two provisions are 
plainly inconsistent. In one provision the defendant says, “I insure you for a year.” 
In the other it says, “I insure you for six months,” or whatever the exact period is. 
But it takes a premium in advance for the whole year, with the agreement that 
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it will return the part paid for the period beyond the time when the insured became 
65. But why take the premium at all for a period beyond the sixty-fifth birthday 
of the insured? It becomes a fraud ab initio for the defendant to take premiums 
for a year, and then play fast and loose with the inconsistent provisions which de- 
fendant itself, with full knowledge of the inconsistency, placed in its policy. 

There are three horns to the dilemma: Either (1) both these provisions of 
the policy must be given force and effect or (2) neither, or (3) one of them. To 
give effect to both is manifestly impossible, for they cannot be reconciled. To give 
effect to neither is equivalent to holding that no policy at all was issued, and that 
is manifestly contrary to the intent of the parties. We come, then, to the conclu- 
sion that one provision must stand and the other fall. The defendant made its elec- 
tion which provision it intended, when it took a year’s premium with full knowledge 
of the age of the insured. It is also true that the policy should be construed more 
strictly against the defendant than against the insured, who paid for it without 
seeing it, and in all probability never saw the provision now relied upon by de- 
fendant, at least until after the policy was delivered. 

I find the defendant guilty of no laches in making its application. It appears 
that, after proofs of loss were filed with defendant, it wrote a letter to plaintiff, 
stating the ground on which refusal to pay the face of the policy was made. Plain- 
tiff contends that defendant is now precluded from urging in its answer any reason 
for refusal to pay the policy, other than the reason stated in said letter. I have not 
considered that argument. My determination to deny the motion is placed solely 
and squarely on the ground that the defendant cannot issue a policy containing the 
two inconsistent provisions above quoted and then reap the benefits (by way of pre- 
miums) from the one that insures for a year, and at the same time claim the pro- 
tection of the one that insures for a half year. 

Motion denied, without costs. 


HOPE v. TRAVELERS’ PROTECTIVE ASS’N OF AMERICA. (No. 11653.) 
(Supreme Court of South Carolina. Jan. 5, 1925.) 
126 Southeastern Reporter 45 
INSURANCE—MEMBER OF BENEFICIARY SOCIETY HELD NOT EN- 

TITLED TO BENEFITS WHERE INJURED DURING PERIOD OF DE- 

LINQUENCY. 

Where the constitution of a beneficiary society provided that a member ceased 
to be a member on nonpayment of dues when due, but could be reinstated on pay- 
ment within 30 days and denied benefits to member injured between date of default 
and date of reinstatement, a member could not recover benefit for injury sustained 
during period of delinquency though society retained premium paid within 30 days 
after default, since only effect thereof was to reinstate policy from date of payment. 

(For other cases, see Insurance, Dec. Dig. § 755 [5].) 

Appeal from Common Pleas Circuit Court of York County; S. McG. Simkins, 
Special Judge. 

Action by William H. Hope against the Travelers’ Protective Association of 
America. Judgment for defendant, and plaintiff appeals. Affirmed. 

Spencer & White, of Rock Hill, for appellant. 

Dunlap & Dunlap, of Rock Hill, for respondent. 

Fraser, J. Mr. Hope, the appellant, had a policy in the Travelers’ Protective 
Association of America. His premium was due on the 3lst of December, 1922. 
He did not pay the premium until the 18th day of January, 1923. On the 3rd of 
January, 1923, he received the injury for which this suit is brought. The con- 
stitution: of the order recognized in the policy is as follows: 

“The above dues shall be due from, and paid by every member annually in 
advance, or in semiannual installments of $5.50 each in advance, on or before De- 
cember 31st, and June 30th, without notice. Any member may pay said dues before 
they became due, as aforesaid, but any member failing to pay said dues in advance 
on the day on which they become due, as aforesaid, to the secretary of the state 
division of which he is a member shall, by such failure, cease to be a member of 
this association, and he and his beneficiary shall cease to be entitled to any benefits 
under his benefit certificate. Should he within 30 days after such default pay 
such dues, he may be reinstated and receive a new card of membership, but he 
shall receive no insurance benefits of any kind under his benefit certificate between 





698 Insurance Law Journal, Vol. 64. [April, 1925 


the date of said default and the date of his reinstatement; and, if injured during 
the 30 or less days of his delinquency, the delinquent shall receive no indemnity 
therefor, nor shall the beneficiary of such delinquent be entitled to any benefits 
should said delinquent be fatally injured during such period of delinquency.” 

It is very clear from this that Mr. Hope ceased to be a member and is not 
entitled to the benefits of the association from January 1, 1923, until the 18th of 
January, 1923, unless there has been a waiver. Where a premium is not paid when 
due, and the retention of the premium can have no other purpose but to keep the 
policy in force, then the retention of the premium is evidence of waiver. Here the 
retention of the premium reinstated the policy in full force from the date of payment 
until the next semiannual period. 

The constitution specifically provided for a suspension and no liability until 
the premium should be paid. The injury occurred during the suspension period. 
There was no chance for waiver, and there was nothing his honor could do but 
direct a verdict for the defendant. 

The judgment is affirmed. ; 

Watts, Cothran, and Marion, JJ., concur. 

Gary, C. J., did not participate. 


PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. HALE. (No. 1668.) 
(Court of Civil Appeals of Texas. El Paso. Nov. 13, 1924. Rehearing Denied 
Dec. 4, 1924.) 

267 Southwestern Reporter 282. 


1. INSURANCE—POLICY HELD GOVERNED BY LAW OF STATE IN 
WHICH EXECUTED AND DELIVERED TO INSURED. 

Validity, interpretation, and obligation of policy, applied for, executed, and 
delivered to insured by California corporation, through its agent, in North Carolina, 
from which insured subsequently moved to Texas, held governed by laws of North 
Carolina, in absence of provision as to place of performance, laws of Texas apply- 
ing only as to remedy and procedure. 

(For other cases see Insurance, Dec. Dig. §125 [2], 147 [2].) 

3. INSURANCE—FALSE REPRESENTATION AS TO ILLNESS AND 
TREATMENTS BY PHYSICIANS BEFORE APPLICATION HELD MA- 
TERIAL AS MATTER OF LAW. 

Under C. S. N. C. §§ 6289, 6483, false representation, in answering to question 
in medical examiner’s report, that insured had had no other illness than one specified, 
nor been treated by any other physician than one named for 7 years preceding ap- 
plication, is material, as matter of law, as affecting acceptance of fisk and hazard 
assumed by insurer. 

(For other cases see Insurance, Dec. Dig. §§ 291 [2], 292.). 

4. INSURANCE—MATERIALITY OF FALSE REPRESENTATIONS IN 
APPLICATION HELD NOT GOVERNED BY LAW OF FORUM AS 
RELATING MERELY TO REMEDY. 

Materiality of false representations, in answer to questions in medical examiner’s 
report as to previous illnesses and treatment by physicians, held matter of substantive 
law, and hence governed by law of state in which policy was executed and delivered, 
not by Rev. St. art. 4959, as relating merely to remedy. 

(For other cases see Insurance, Dec. Dig. § 251.) 

5. INSURANCE—IN VIEW OF MATERIALITY OF CERTAIN FALSE REP- 
RESENTATIONS, FINDINGS OF NO INTENT TO DECEIVE, OF 
FREEDOM FROM CERTAIN DISEASE WITHIN STATED PERIOD 
BEFORE APPLICATION, HELD IMMATERIAL. 

False representations as to freedom from other illnesses than influenza, and 
uontreatment by other physicians than one named during certain period before applica- 
tion, being material to risk under law of state in which policy was executed and 
delivered, findings that insured did not intend to deceive and did not have tubercu- 
losis during such period were immaterial and di not warrant recovery, though sup- 
ported by evidence. 

(For other cases see Insurance, Dec. Dig. § 670.) 

Appeal from District Court, El Paso County; P. R. Price, Judge. 

Action by Joseph Weatherby Hale against the Pacific Mutual Life Insurance 
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Company of California. Judgment for plaintiff, and defendant appeals. Reversed, 
and rendered. 

Dyer & Morton, of El Paso for appellant. 

W. E. Rogers and C. L. Galloway, both of El Paso, for appellee. 

Higgins, J. Appellant, a California corporation, issued to the appellee Hale a 
life, health, and accident insurance policy, dated January 6, 1923. At that time, 
and prior thereto, Hale was a resident of North Carolina, in which state the appellant 
was doing business. The policy was delivered to Hale in that state where he 
continued to reside until his removal to El Paso, Tex., in May, 1923. The policy 
insured Hale “against disability commencing while this policy is in. force and re- 
sulting from sickness”; such sickness “to be such as will result in continuous, neces- 
sary, and total loss of all business time.’ The rate of indemnity was fixed at 
$150 per month during the continuance of such disability, provided that no indem- 
nity should be paid for the first two months of any period of disability. 

This suit was brought by Hale in El Paso county upon the policy alleging that 
on April, 12, 1923, he became disabled from pulmonary tuberculosis and has re- 
mained so disabled. Recovery was sought for the monthly payments contracted to 
be paid excluding the first two months of disability. Recovery was also prayed for 
interest, attorneys’ fees, and the penalty as provided by the Statutes of Texas. 
Plaintiff recovered: judgment as prayed for, and the defendant appealed. 

The defendant in bar of the action and as the basis of a cross-action for 

rescission, pleaded that the contract was governed by the laws of North Carolina, 
which were specifically set up, and that the policy was procured— 
“by said plaintiff by reason of material misrepresentations of fact made and con- 
tained in answers made by said plaintiff to questions contained in the written applica- 
tion, and to questions asked said plaintiff by the defendant’s medical examiner in 
connection with said application in this: that in the application, question No. 15 is 
as follows: ‘Have you ever had or have you now any bodily or mental infirmity 
or deformity, including hernia and rupture), or have you impaired hearing, any 
disease of either eye, lost a limb or the sight of an eye, or are you in any respect 
maimed or in unsound condition mentally or physically? (Give particulars.)’ To 
which the plaintiff answered: ‘No.’ The said application was duly signed by said 
plaintiff, and a photographic copy thereof attached to the policy. And in that in 
questions to be asked by the medical examiner, which is a part of the application, and 
in question 5 thereof, subsection (C), the plaintiff was asked: ‘Have you ever had or 
been treated for: * * * (C) Influenza, pneumonia, pleurisy, bronchitis, or tuber- 
culosis?” Answer; ‘Yes; three weeks with flu in 1918.’ And in section (L) of said 
question 5, plaintiff was asked: ‘(L) Have you given full information about each 
disease or symptom mentioned above which you have ever had or been treated for?’ 
To which plaintiff answered: ‘Yes.’ And in that in question 6 the plaintiff was asked: 
‘Have you had any injuries or illnesses or consulted or been treated by any physician 
or practitioner during last seven years?’ To which the plaintiff made answer as 
follows: ‘Give particulars each illness, injury, consultation and treatment: Flu. 
Date: 1918. Duration: Three weeks. Result: Excellent. Physician’s name and 
address: Dr. W. I. Taylor, Burgaw, N. C’ 

“That said questions to be asked by the medical examiner were duly signed by 
said plaintiff, and are a part of the application; photographic copies of all being 
attached to the policy. That the answers aforesaid made by said plaintiff to said 
questions 15 and 5 (L) were false and untrue; that the answers made by plaintiff 
to questions 5 (C) and 6 were incomplete, and in that respect were false and 
untrue, and that within the period of seven years immediately preceding the date of 
said application, which bears date of December 8, 1922, the plaintiff had had, or had 
been treated for, a condition described as: ‘Stooped, flushed face and tubercular 
facies—mouth neg.—some chronic pharyngitis. Chest neg., save rales and leathery 
rub at left base post.’ And that the answer made by plaintiff to question 6 was false 
and untrue, because plaintiff consulted or had been treated by a physician or practi- 
tioner within the seven years preceding the date of said application, to wit, during 
the month of December, 1919, and January, 1920. At said time plaintiff consulted or 
was treated by Dr. James R. Robertson, of ‘Wilmington, North Carolina, who made 
the finding hereinabove quoted, as: ‘Stooped, flushed face and tubercular facies— 
mouth neg.—some cronic pharyngitis. Chest neg., save rales and leathery rub at 
left base post.’ He had an X-ray picture made of plaintiff’s chest, and advised 
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plaintiff to go to Asheville, N. C., and put himself under the care of a tubercular 
specialist. That said false and untrue answers and misrepresentations, made by 
plaintiff as aforesaid, materially affected the acceptance of the risk and the hazard 
assumed thereunder by defendant company, in connection with the issuance of the 
policy herein sued upon, and were material misrepresentations and were of such 
character as to entitle this defendant to rescind said policy and contract of insurance, 
and the defendant would not have issued said policy, had it known the truth.” 

It was further pleaded that if the laws of North Carolina did not apply then 
the contract was governed by the laws of California which were pleaded, and that 
under the laws of that state the matters above set up avoided the contract. 
ian The court submitted three questions to jury with accompanying instructions as 

ollows : 

“Question No. 1. Do you find from the evidence that the failure of plaintiff, 
in response to questions propounded by the medical examiner of the company, to 
mention that in the latter part of 1919, or in January, 1920, he was treated by a 
physician, amounted to the misrepresentation or concealment of a fact material to 
the risk in the policy for which he was applying? Answer Yes or No. 

“In connection with this question you are charged that a fact is material to an 
insurance risk which would reasonably induce the company to decline the insurance. 

“Question No. 2: Do you find from the evidence that plaintiff’s failure to an- 
swer that he had been treated by Dr. Robertson in 1919 or 1920 was a concealment of 
a fact material to the risk? Answer Yes or No. 

“You will look to the direction given you under question No. 1, in answering 
this question, as to what is material fact in an insurance risk. If you have answered 
question No. 1, and No. 2 in the negative, then answer this additional question: 

“Question No. 3, Do you find from the evidence that the plaintiff, with intent 
to deceive the defendant company, failed to mention the fact of his illness in 1919 
or 1920, and his treatment by Dr. Robertson? Answer Yes or No.” 

The above questions were answered in the negative. 

At the request of defendant these additional questions were asked: 

“No. 1. Do you find from the evidence that it plaintiff had given information 
concerning symptoms of his illness, consultation and treatment in December, 1919, 
ny 1920, that defendant would have issued the policy herein? Answer Yes 
or No. 

“No. 2. Do you find from the evidence that the plaintiff had tuberculosis on the 
14th day of December, 1922? Answer Yes or No. 

“No. 3 Do you find from the evidence that plaintiff on or before December 14, 
1922, had been advised that he had tuberculosis? Answer Yes or No. 

“This issue is to be answered in the event you answer defendant’s special issue 
No. 2 in the affirmative, otherwise you will not answer same. 

“No. 4. Do you find from the evidence that plaintiff had tuberculosis during 
December, 1919, or January, 1920? Answer Yes or No.” 

No. 1 was answered Yes; Nos. 2 and 4 were answered No; No. 3 was not 
answered, in accordance with the conditional instruction given by the court. The 
medical examiner’s report and the questions therein answered by appellee is dated 
December 14, 1922. 

Apellant presents numerous assignments, but under the view which we have of 
the case it is necessary to consider only the sixteenth, which complains of the refusal 
of a peremptory instruction in favor of the defendant, and those which question the 
sufficiency of the evidence to support the jury’s findings. 

[1] The validity, interpretation, and obligation of the contract is to be governed 
by the laws of either North Carolina or California. The laws of Texas apply only 
as to matters of remedy and procedure. 

In cases where the application is made in one state and the same accepted in 
another, it sometimes is difficult to determine in which state the contract was finally 
executed but in the state of the pleadings here there is no difficulty of the kind. 
The plaintiff alleged that the defendant was doing business in North Carolina, and, 
on January 6, 1923, through its regularly constituted agents at the city of ee 
ton in said state, made, executed, and delivered to him the policy in question. The 
defendant pleaded that the application was taken in North Carolina by its agent 
in that state, and the policy delivered to plaintiff by said agent in said state after 
the same had been there countersigned by its agent and the premium then paid. 
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These affirmative allegations of both parties each show that the contract was finally 
executed in North Carolina, and it is governed by the laws of that state, the 
policy itself being silent as to the place of performance. 

[2] The controlling question arises upon appellee’s answer to question No. 6 
contained in the medical examiner’s report. This answer imports that except for an 
illness of influenza in 1918, continuing for three weeks when he was treated by 
Dr. Taylor, he had had no other illness for the 7 years preceding the application, 
and during that time had been treated by no other physician. 

This was untrue according to his own testimony, as shown by the following 
excerpts : 

“T did not consult or call on Dr. Robertson in December, 1919, but I did call 
on him in January, 1920. As to what I went to him for—well, the first, I had a 
fever, he said it was typhoid fever, and sent me to the hospital, and he pronounced 
it a cold. I stayed five days, and that is all there is to it. Yes, sir; he had ar 
X-ray made of my chest, had my sputum examined, and kept me under observation 
at that hospital five days. When I went to him at first I did not tell him that I 
had been suffering from a pain in my back of such intensity that I had to have 
morphine to ease it. I didn’t tell him anything about morphine, and he didn’t give 
me any. I did not tell him that I had had morphine recently to ease the pain. Yes; 
I had a little pain, and I had fever. After keeping me in the hospital five days, he 
did not tell me I had tuberculosis, and he did not tell me to go to Asheville, N. C., 
and put myself under the care of Dr. Minor, a tubercular specialist. What he did 
tell me was he advised me to go to see a specialist; he said he couldn’t find anything 
the matter with me, and recommended Dr. Minor. He didn’t tell me to go to him, 
he recommended him, but he didn’t tell me to go. They say that is a T. B. resort, 
a place where tubercular people go; I have never been there. At the time I went 
to Dr. Robertson, in 1920, I did so voluntarily. I chose him myself, without sug- 
gestion from anybody else. At the time I went to him, in January, 1920, I did 
not tell him I had a pain in my back for about ten days, and that I was nauseated 
somewhat. I say that after this test was made, and after keeping me in the hospital, 
he advised me to go and see a specialist, and recommended Dr. Minor. Yes; he 
mentioned his name, but he didn’t care where I went, he just recommended him. I 
did not know Dr. Minor was a noted tubercular specialist; I don’t know that now, 
only what he told me, he recommended him. Dr. Robertson told me Dr. Minor was a . 
tubercular specialist, he said he was a chest specialist, and advised be to go there for 
examination. I didn’t go because I didn’t think it was necessary. I didn’t try to get 
Dr. Robertson to get me in some state sanatorium. * * *” 

“At that time, in Mr. Schroeder’s office, I did not admit to them, or to Mr. 
Schroeder or to Mr. Schroeder or Mr. Zoeller, in his presence, that Dr. Robertson 
was consulted by me and told me about having T. B. in January, 1920, but that I 
didn’t believe it was so. I didn’t tell him such a thing. I didn’t say anything about 
T. B., or tuberculosis or pulmonary tuberculosis. I did not say, in the presenc? of 
Mr. Zoeller and Mr. Schroeder at that time, on August 29th, that Dr. Robertson 
had told me the things that are contained in that notice just read. No, sir; I didn’t 
believe they were so. I told them he advised me to see a specialist, but I didn’t 
name Dr. Minor. Dr. Robertson mentioned him, and that he was a chest specialist, 
but I didn’t say that to Mr. Schroeder. I told the truth all along. Nothing was said 
between Dr. Robertson and myself about me going to Asheville, he recommended a 
specialist at Asheville. When I talked to Mr. Schroeder and Mr. Zoeller, I didn’t 
tell them what Dr. Robertson had told me, I told them he couldn’t find nothing 
the matter with me, in 1920, I told Mr. Schroeder he recommended that I consult 
a specialist, but I didn’t believe there was anything wrong with me. * * *” 

“I didn’t go to Dr. Robertson in December, 1919, but I did go to him in Jan- 
uary, 1920—about the 10th of January. When I first went to him he told me he 
thought I had typhoid fever. I was under his care about six days, at the hospital 
in Wilmington. I was staying at the Y. M. C. A., and he thought best that I go 
to the hospital. If I had been home I wouldn’t have gone. My home was in Virginia. 
I was a single man then, but I have married since. Dr. Robertson gave me medicine 
while I was at the hospital—it was quinine, I reckon. He advised me he was giving 
it for a cold. That was in January, 1920. At that time he had an X-ray made of 
my lungs, which he advised me showed nothing at all, that it was negative. At that 
time he also had my sputum examined, sent it to Raleigh, and advised me that it 
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was negative. Dr. Robertson did not advise me that I had tuberculosis. As to why 
he advised me to go to Asheville—he thought there might be something wrong, but he 
couldn’t find it. He did not send me there for treatment for tuberculosis. I was 
sick with that spell five or six days, not over six, and went back to work then. 
That was in January, 1920, and from then until April 4, 1923, my health was 
good. * * *” 

“In answering the questions asked by the medical examiner, I did not mention 
about going to Dr. Robertson in 1920 because I didn’t think of it. I did not fail to 
answer that question with the intention to defraud the company. I just had a cold 
in January, 1920. The physician certainly did tell me he found nothing the matter 
with me. He thought at first it was typhoid fever, and sent me to the hospital, and 
finally found nothing. * * *” 

“IT consulted Dr. Taylor at the time they had the first flu epidemic, I think it 
was in 1917. At that time he made no suggestion that I consult anybody about my 
lungs. In 1920, when I consulted Dr. Roberts, he couldn’t find anything the matter 
and advised me to go and see a specialist. The flu is the only real sickness I had. 
No; I didn’t go to the hospital when I had the flu, and didn’t have an X-ray made 
or my sputum examined, I just had my lungs thumped on. In 1920 I not only had 
them thumped, but they made tests. When I answered that question, which asked 
for all physicians that I had consulted or been treated by within 7 years. I said 
Dr. W. I. Taylor, and I didn’t think of the other. I had never had the tests made 
before, and the X-ray impressed itself on my memory, but I never thought of it 
until April 12th, when I went back he called my attention to it. I disagreed with 
him still. In April, 1923, I didn’t agree with Dr. Robertson’s finding; I didn’t think 
I had it; and I went to Dr. Bellamy, whose deposition I have taken. Dr. Robertson 
recommended my going to this sanatorium; we didn’t discuss it. I don’t know 
whether he was going to try to get me in if he could; he didn’t say anything about 
it. Surely, I went to Dr. Robertson when I had the breakdown in April, 1923, and 
he told me for the first time that I had pulmonary tuberculosis. Then I went to 
see Dr. Bellamy and he told me the same thing—he said I had it for six weeks, 
however. Dr. Robertson didn’t examine me for the company in this case; I was 
examined by Dr. Duval. * * *” 

“At the time of the spell in January, 1920, there was no suggestion or anything 
said about getting me in a sanatorium. When my health broke down in April, 1923, 
I went to Dr. Robertson for examination of my own volition, the man to whom 
I had gone when I had the six days’ spell in 1920.” 

“In 1920 Dr. Robertson gid not tell me he was worried about my condition, 
and recommend that I go to Asheville.” 

The testimony of Dr. Robertson in vital respects differs from the plaintiff’s 
version, but in deference to the jury’s findings it must be assumed as to such con- 
flicts that the plaintiff’s version is true. However, much of Dr. Robertson’s testi- 
mony is pertinent in the consideration of the materiality of the representations and 
we quote from his testimony as follows: 

“I know Joseph Weatherby Hale, the plaintiff, and have known him since he 
came to see me as a patient December 22, 1919, when he first came to me as a 
patient. I know him only as a patient and in no other capacity. I did have a 
professional relationship with the plaintiff in December, 1919. He was treated by me 
in December, 1919. My relationship was that of physician to patient. He complained 
to me at that time of pain in the back, which had begun ten days previously, with 
pain around the navel and back and right side. Complained of some nausea and 
pain on urination with tenesmus. The attack had lasted four days, requiring mor- 
phine for the relief of it, and the pain returned after he got up out of bed. He was 
in bed four days. His appearance indicated stooped shoulders, flushed face and 
tubercular facies. Mouth negative. Some chronic pharyngitis. The chest examin- 
ation was negative except for rales and leathery rub at the left base posteriorly. His 
heart negative, abdomen negative and extremities negative. He gave me the following 
as his family history and previous personal history: Mother was living and well; 
father 70 years old, has cough; four brothers and three sisters living and well. 
One brother died of an accident, and as to his personal history he had influenza 
one year ago and told me he had malaria four years ago, about which I had some 
question. He denies any injuries or any operations. Temperature at 6 p. m. 98 F., 
pulse 80. Respiration 17. Urine examination: Specific gravity, 1010, acid, no albu- 
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men, no sugar. Occasional white blood cell and ocasional red blood cell. Wasser- 
mann pa negative. Sputum—negative for tubercle bacilli (two separate exam- 
inations ). 

“From the above facts, ascertained from examination, I suspected tuberculosis, 
and on about January 10, 1920, sent him to the James Walker Memorial Hospital for 
several days for observation during which time I attended him. After this observa- 
tion, I diagnosed his trouble as pulmonary tuberculosis, and advised him to go to 
Dr. Minor at Asheville, N. C., and take such treatment as he might give him. The 
above answer covers my treatment and consultation with patient up to April 10, 1923, 
when he consulted me again. His complant on April 10, 1923, was that he had been 
having fever and pain in his left chest, which began five days previously, when he 
expectorated some bloody sputum containing streaks and clots of blood. The bloody 
streaks continued for three days. That is all he complained of, and he said, incident- 
ally, he had gained 30 pounds since he had seen me in 1919. Temperature at five 
p. m. 99.4; pulse 100; respiration 20; good appetite; slept all right. Urine examin- 
ation showed no albumen, no sugar, no white blood cell. Examination showed 
friction rub and dry rales in the left chest at the anterior exillary line at about 
the level of the second to fifth rib. 

“I have given the full details as to conversation at the first treatment in Decem- 
ber, 1919, and after the stay in the hospital in January, 1920. * * * 

“I do not recall having given him any medicines. There was some la grippe 
and severe colds in Wilmington at the time I treated plaintiff in 1919 and 1920, but 
I did not diagnose Mr. Hale’s cases as la grippe or influenza. I had an X-ray 
picturé made of plaintiff, but have no copy of it. I do not recall exactly what the 
X-ray picture showed, but it and the other examination together caused me to come 
to the conclusion that he had lung trouble. I sent his sputum to the state laboratory - 
of hygiene at Raleigh, N. C., for examination for tubercle bacilli on two occasions, 
and at each examination it was negative. All this was in 1919 and 1920. I did not 
report to the plaintiff that the examination showed no tuberculosis, but no tubercle 
bacilli. I discharged the plaintiff about five days after observation and treatment 
at the hospital, but advised him to go to Asheville for treatment. The plaintiff did 
not have fever when he came to me for treatment and I did not diagnose his case 
as typhod fever, or so inform him. I did not advise the plaintiff that he did not 
have tuberculosis, or that I thought probably his lungs might be affected from cold 
or influenza, but I did advise him in 1920 to go to Dr. Minor, a lung specialist at 
Asheville, for examination. I made this recommendation because I diagnosed his 
case as pulmonary tuberculosis. * * * 

“When I examined the plaintiff in 1919, I took his history, tested his tempera- 
ture, pulse and respiration, made a complete physical examination of him, including 
urine analysis, blood Wassermann, sputum examination, and_sent him to the James 
Walker Memorial Hospital, where I kept him for four or five days under observa- 
tion, and during that time had his temperature, pulse, respiration, recorded every 
three hours, and had X-ray pictures made of: his lungs. After completing the 
examination I advised him to go to Dr. Minor at Asheville, N. C., for treatment. 
* * * After the completion of the examination in January, 1920, I advised Mr. Hale 
that he had tuberculosis of the lungs, and that it would be best for him to go 
to Asheville, N. C., and put himself under the care of Dr. Minor.” 

Dr. Sawyer, assistant medical director of appellant, passed upon appellee’s appli- 
cation and testified : 

“It was part of my duties, as assistant medical director of the Pacific Mutual Life 
Insurance Company of California, to examine and approve or disapprove, on behalf 
of the Pacific Mutual Life Insurance Company of California, the medical examiner’s 
report submitted with applications for insurance received by that company. When 
an application for insurance, with a medical examiner’s report upon the applicant, 
was submitted to me, I determined from that medical examiner’s report whether the 
application presented a satisfactory risk from a medical standpoint. During Janu- 
ary, 1923, an application for noncancellable income insurance by Joseph Weatherby 
Hale, of Bolton, N. C., was submitted to me for examination, and at that time 
I passed upon said application. In passing upon said application, I examined the 
medical examiner’s report signed by Joseph Weatherby Hale and by the local medical 
examiner for the company, Dr. T. Forney-Duval, dated at Bolton, N. C., December 
14, 1922. The paper I have here is the original medical examiner’s report of the 
examination of Joseph Weatherby Hale, made December 14, 1922, in connection with 
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said Hale’s application for noncancellable income insurance in the Pacific Mutual 
Life Insurance Company of California, and this is a photographic copy of the 
original medical examiner’s report, Exhibit A hereto attached, which I first handed 
you; this other paper I have is the original application of Joseph Weatherby Hale, 
of Bolton, N. C., for noncancellable income insurance in the Pacific Mutual Life 
Insurance Company of California, dated December 8, 1922, and this is a photographic 
copy of the original application of Joseph Weatherby Hale which I first handed 
you (Exhibit No. 2 hereto attached). (Photographic copies of application and 
questions are attached to the policy of insurance heretofore introduced in evidence, 
being Exhibits No. 2 and No. 3 attached hereto.) After examination of the applica- 
tion of Joseph Weatherby Hale and the medical examiner’s report thereon, 

approved the application. In thus approving the application, I relied upon the in- 
formation as to the applicant’s condition of health, as shown by the answers to 
questions to be asked by medical examiner, being Exhibit No. 3, hereto attached, 
and the examiner’s report, being Exhibit A hereto attached. If the medical examiner’s 
report submitted to me with the application of Joseph Weatherby Hale, in January, 
1923, had disclosed the fact that the said Joseph Weatherby Hale had consulted a 
physician or practitioner in December, 1919, that said physician or practitioner had 
examined him, and that’said physician or practitioner had found rales at the base 
of the left lung, and had had an X-ray picture made of plaintiff’s chest, and had 
advised plaintiff to go to Asheville, N. C., and put himself under the care of another 
physician or practitioner, and that plaintiff had at said time complained of pain in the 
back and side, running around to the umbilicus, and that said attack had occurred 
about 10 days previously and lasted about 4 days, and that the pain was so severe 
that plaintiff had to have morphine, and that said physician or practitioner had diag- 
-nosed plantiff’s condition as ‘stooped, flush face and tubercular facies—mouth neg.— 
some chronic pharyngitis, chest neg., save rales and leathery rub at left base post.’ 
I would have declined to approve the application. In approving the application of 
Joseph Weatherby Hale, I relied upon the answer of Joseph Weatherby Hale given 
to the medical examiner of the company, Dr. T. Forney-Duval, as shown from 
Exhibit 3, above referred to, that the said Joseph Weatherby Hale had never had 
or been treated for the condition shown and set forth in the foregoing previous 
page. In approving the application of Joseph Weatherby Hale, I also relied upon the 
answers of Joseph Weatherby Hale to question 15 in the application (Exhibit 2 
above referred to) and questions 5 (C), 5 (L), and 6, as. shown by the questions 
to be asked by the medical examiner (Exhibit 3 above referred to). If the answers to 
questions in Exhibit 3 had been correctly made and answered, and showing the above 
facts, I would have declined to approve the application, and I would not have approved 
the application for the issuance of a policy of noncancellable income insurance thereon, 
by the Pacific Mutual Life Insurance Company of California, to Joseph Weatherby 

ale.” 

Dr. Bellamy of Wilmington, N. C., testified that he treated appellee in April, 
1923, and found him suffering with tuberculosis of the left lung accompanied by 
pleurisy. The sputum was negative for tubercular bacilli. In his opinion the dis- 
ease was in the incipent stage and had existed for about six weeks. Dr. Bellamy 
further testified. 

“At the time of that consulation, Mr. Hale stated that several years before he 
had consulted Dr. J. F. Robertson, of Wilmington, N. C., on account of a cough and 
cold that he had at that time, and that Dr. Robertson told him that he would not 
make a diagnosis of his condition, but advised him to consult Dr. Minor, in Asheville. 
Mr. Hale stated that within a week after consulting Dr. Robertson the cough and 
cold disappeared, and that he was entirely well and had had no further cough or 
cold until shortly before consulting me in April, 1923. * * *” 

Dr. Price, of El Paso, Tex., testified that plaintiff had been under treatment 
by him for tuberculosis since May, 1923, and in his opinion plaintiff had had the 
disease but a short time and he was improving. He further testified: 

“Some cases of tuberculosis get arrested, become quiescent. Tuberculosis can 
develop, and then reach a quiescent or arrested stage, and by reason of some extra 
exertion, or other causes, break out at once, and it does do so at times. Nobody 
can tell when this tuberculosis first developed in him, when it first came into his 
body. The only way we can do is go back on the symptoms. I didn’t see him in 
1919 or 1920, I didn’t see him until 1923. I see what Dr. Robertson says, and how he 
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diagnosed it at that time, and his recommendation. On the basis of that history, 
I would say that tuberculosis did not exist in 1919 or 1920. Eliminating that history, 
I couldn’t say he didn’t have it in 1919 or 1920, but in my judgment he didn’t. I 
wouldn’t make a diagnosis of tuberculosis from his findings. * * * From that 
examination, I would not conclude that the patient had tuberculosis, that sounds more 
like he had a stone in the kidney, or kidney cholic, than anything else. That examina- 
tion does not indicate to me tuberculosis. If there was also an X-ray taken of the 
lungs, which was negative, that is very strong evidence it was not tuberculosis.” 

Drs. Hendricks, Homan, and Miller, of El Paso gave their opinions based upon 
Dr. Robertson’s statement of his findings in January, 1920. 

Dr. Hendricks testified: _ 

“T would place the plaintiff in the category of a tubercular suspect at that time.” 

Dr. Homan testified : 

“From those facts I would say that a positive diagnosis of tuberculosis would not 
be authorized, but as a tubercular suspect, or feeling that there was a possibility that 
there was tuberculosis, would be, and would justify, further investigation in the case. 
With a history of influenza, and physical findings of rales, rough breathing, and 
thickened pleura in the chest, one would strongly suspect tuberculosis, and would 
keep the patient under observation and make further investigation. If that same 
person, in April, 1923, three years and a few months later, had gone to the doctor, 
at which time he had fever and pain in his left chest, which had begun five days 
before he consulted the doctor, when he expectorated some bloody sputum containing 
streaks and clots of blood, the bloody streaks continuing for three days, that his 
temperature at 5 p. m. on that day was 99.4, pulse 100, respiration 30, good appetite, 
slept all right, urine examination showed no albumen, no sugar, no white blood cell, 
examination showed friction rub and dry rales in the left chest at the anterior exillary 
line at about the level of the second to fifth rib—if that condition was found three 
years and four months later, I would say that it was a natural result of the finding 
in December, 1919, or January, 1920, I would think he had been tuberculous all the 


time; = 3 =” 

Dr. Miller testified : 

“Under the foregoing facts I would regard him as tubercular.” 

The testimony of all the medical experts shows that pulmonary tuberculosis may 
become arrested or quiescent and then suddenly recur. According to the plaintiff’s 
testimony, after leaving the hospital in January, 1920, he resumed his work as a 
shipping clerk and stenographer, and worked constantly up until his breakdown in 
April, 1923; that his working hours were from 9 to 14 hours a day, and his place of 
employment in a low malarial country, and during this time he was in good health 
with no sickness and gained about 30 pounds in weight. . 

[3] Sections 6289 and 6483 of the Consolidated Statutes of North Carolina read 
as follows: 

Section 6289: “Statements in Application Not Warranties. Al] statements or de- 
scriptions in any application for a policy of insurance, or in the policy itself, shall be 
deemed representations and not warranties, and a representation, unless material or 
fraudulent, will not prevent a recovery on the policy.” 

Section 6483. “False Statement in Application. The falsity of any statement in 
the application for any policy covered by this subchapter shall not bar the right to 
recovery thereunder unless such false statement was made with actual intent to deceive 
or unless it materially affected either the acceptance of the risk or the hazard assumed 
by the insurer.” 

It is shown that section 6289 applies to life insurance policies, while section 6483 
applies to the combination policy issued to Hale. 

Mr. Carr, an attorney and counselor at law, of Wilmington, N. C., testified that 
section 6289 had been several times construed by the Supreme Court of that state, 
citing the cases, but that the latter section had not. He stated that under the law of 
that state the truth or falsity of a representation is for the jury to decide, whereas 
the materiality of the same is for the court to decide. However, Mr. Carr evidently 
did not intend to imply that in every case the question of materiality is exclusively 
for the court, for he refers to the case of Hines v. Casualty Co., 172 N. C. 227, 90 
S. E. 131, L. R. A. 1917B, 744, which he says “will explain just how the question of 


oe should be submitted to the jury when the question of materiality is for 
the jury.” 
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The Hines Case is not very enlightening to us upon the question of when the mate- 
riality of a representation is for the jury or the court under the law of North Caro- 
lina. In this connection see also Mutual Life Insurance Co. v. Leaksville Woolen 
Mills, 172 N. C. 534, 90 S. E. 574, and Gardner v. North State Life Ins. Co., 163 N. C. 
367, 79 S. E. 806, 48 L. R. A. (N. S.)714, Ann. Cas. 1915B, 652, which indicate that 
the question of materiality is frequently for the jury to decide. 

From the cases cited by Mr. Carr we are unable to definitely determine when the 
question of materiality is for the court or the jury, but it is clear that the courts of 
that state frequently treat proven misrepresentations to be material as a matter of 
law. Mutual Life Insurance Co. v. Leaksville Woolen Mills, supra; Bryant v. Met- 
ropolitan Life Ins. Co., 147 N. C. 181, 60 S. E. 983; Gardner v. North State Life 
Ins. Co., 163 N. C. 367, 79 S. E. 806, 48 L. R. A. (N. S.) 714, Ann. Cas. 1915B, 652; 
Schas v. Equitable Life Insurance Co., 166 N. C. 55, 81 S. E. 1014; Hardy v. Phoenix 
Mutual Life Ins, Co., 167 N. C. 23, 83 S. E. 5. 

In response to a hypothetical question based upon the findings testified to by Dr. 
Robertson, Mr. Carr further testified: 

“In my opinion the insurance company issuing a policy to such applicant would 
have the right to rescind and cancel the policy, and, under the laws of the state of 
North Carolina, the misrepresentations referred to would be regarded as material 
and affecting the acceptance of the risk and the hazard assumed by the insured to 
the extent of voiding the policy. * * * ” 

Also: “In my opinion the question of the materiality of the information not 
divulged in the application for the policy in suit is not for the jury but for the court.” 

In Schas v. Equitable Life Ins. Co., supra, the applicant for life insurance stated 
he had not consulted a physician during the two preceding years, when in fact he 
had been treated by several physicians during that time. There was also evidence 
that he had been afflicted with a serious nervous disease which increased in intensity 
until he died. This case reviews the previous decisions upon the materiality of rep- 
resentations. In that case it is said: 

“Every fact which is untruly stated or wrongfully suppressed must be regarded as 
material, if the knowledge or ignorance of it would naturally and reasonably influence 
the judgment of the underwriter in making the contract at all, or in estimating the 
degree or character of the risk, or in fixing the rate of premium. 16 Am. & Eng. 
Enc. of Law (2d Ed) 933; Vance on Insurance, 284. This definition was ‘adopted 
by us in Fishblate v. Fidelity Co., 140 N. C. 589, 53 S. E. 354, and has since been 
approved several times, and is also the definition of other courts. Bryant v. Insurance 
Co., 147 N. C. 181, 60 S. E. 983; Alexander v. Insurance Co., 150 N. C. 536, 64 S. E. 
432; Annuity Co. v. Forrest, 152 N. C. 621, 68 S. E. 139; A. L. Insurance Co. v. Con- 
way, 11 Ga. App. 557, 75 S. E. 915; Maddox v. Insurance Co., 6 Ga. App. 681, 65 
S. E. 789; Talley v. Insurance Co., 111 Va. 778, 69 S. E. 936; Penn M. Life. Insur- 
ance Co. v. N. S. & Trust Co., 73 Fed. 653, 19 C. C. A. 316, 38 L. R. A. 33; 3 
Cooley’s Briefs on Insurance, p. 1953; Vance on Insurance, pp. 267, 269. It may be 
stated as a general rule that where, in an application for insurance, a fact is specific- 
ally inquired about, or the question is so framed as to call for a true statement of the 
fact, or to elicit the information desired, reason and justice alike demand that there 
should be a full and fair disclosure of the fact, or at least a substantial one. 
3 Cooley’s Briefs on Insurance, p. 2009 (d). Our case is not essentially different from 
Alexander v. Insurance Co., supra, in which the court said: ‘The company was im- 
posed upon (whether fraudulently or not is immaterial) by such representations and 
induced to enter into the contract. In such case it has been said by the highest court 
that, “assuming that both parties acted in good faith, justice would require that the 
contract be canceled and premiums returned.” Insurance Co. v. Fletcher, 117 U. S. 
519 (6 Sup. Ct. 837, 29 L. Ed. 934)’—citing Bryant v. Insurance Co., supra, as decisive 
of the question. Our statute (Revisal of 1905, § 4808) affirms this view, for while 
it declares that all statements in an application for insurance shall be construed as 
representations merely, and not as warranties, it further provides that no represen- 
tation, unless material or fraudulent, shall prevent a recovery, the meaning of which 
plainly is that a material representation shall avoid the policy, if it is also false and 
calculated to influence the company, without notice of its falsity, in making the con- 
tract at all, or in estimating the degree and character’ of the risk, or in fixing the 
premium. Bryant v. Insurance Co., supra. 

“Our case is well within this rule. It is not necessary, as said in Fishblate’s Case, 
that the act or conduct of the insured, which was represented by him in the applica- 
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tion, should have contributed in some way or degree to the loss or damage, for which 
the indemnity is claimed. Whether it was material depends upon how, if at all, it 
would have influenced the company in the respect we have just stated. The deter- 
mining factor, therefore, in such case is whether the answer would have influenced 
the company in deciding for itself, and in its own interest, the important question of 
accepting the risk, and what rate of premium should be charged. The questions gen- 
erally are framed with a view to estimating upon the longevity of the applicant, and 
any answer calculated to mislead the company in regard thereto should be considered 
as material. There are some contingencies that cannot be provided against; but the 
company is entitled to have a fair and honest answer to every question, which will 
enable it to exercise its judgment intelligently, and to have the necessary information 
as a basis upon which to make its calculations, although its best deduction therefrom 
man only approximate the actual result in the particular case. 3 Cooley’s Briefs on 
Law of Insurance, pp. 1952, 1953; Insurance Co. v. Conway, 11 Ga. App. 557, 75 
S. E. 915. The applicant is required to act in the utmost good faith in giving the 
information. Insurance Co. v. Conway, supra. In life insurance it is important for 
the company to know the individual history and characteristics of the applicant, his 
idiosyncracies, or the peculiarities of his mental and physical constitution or tempera- 
ment, and his environment at the time of his application. In no other way could the 
risk or hazard be well determined, or the premium fixed. Is he weak in body or in 
mind, and, if so, to what extent, and in what particular way, and what are his in- 
herited traits or the mental and physical characteristics of his progenitors? The 
inquiry must be, not only individual, but ancestral, and the investigation searching as 
to his past life and future intentions, as experience has shown, in order to make any- 
thing like a reliable estimate of the risk incurred. And his habits and surroundings 
are also to be known, considered, and weighed. Has he been exposed to any con- 
tagious, infectious, or transmissible disease? is a perfectly legitimate inquiry. Does 
he propose to change his residence, so that his exposure to climatic or other diseases 
will be greater, and the hazard correspondingly increased? These and many other 
questions of like kind any prudent man engaged in the business of life insurance would 
be more than likely to ask, and the answers to them would surely tend to shape the 
judgment of the underwriter and influence his decision in regard to the risk. Any 
insurance company that would issue a policy or contract for insurance upon any other 
basis, and without proper inquiry, would be so reckless as to forfeit the confidence 
of the public. 

“The foregoing was the language we used in Gardner v. Insurance Co., 163 N. C. 
367, 79 S. E. 806, and, as it is closely applicable to this case, we repeat it here. We 
need only add what was decided by this court in Bryant v. Insurance Co., 147 N. C. 
181, 60 S. E. 983, as follows: (1) Under Revisal, § 4808, providing that statements 
or descriptions in application for policies of life insurance, or in the policy itself, are 
to be construed as representations, and not as warranties, and shall not prevent a 
recovery, unless material, it is not necessary to defeat a recovery that a material mis- 
representation by the applicant should contribute in some way to the loss for which 
indemnity is claimed. (2) In an application for a policy of life insurance, every fact 
stated will be deemed material, under Revisal, § 4808, which would materially influence 
the judgment of the insurance company either in accepting the risk or in fixing the 
premium rate. (3) When it appeared that the insured, in his application for a policy 
of life insurance, made a statement that he had not been under the care of a physi- 
cian within twelve months next preceding its date, it was not necessary that he should 
have been bedridden to constitute the relationship, for, if he was apprehensive as to 
his condition, though ‘up and around’, within the time named, consulted a physician, 
and intrusted his case to him, it would be a material representation, and, if false, 
would relieve the defendant from the obligation of the contract by reason of the 
death of the insured. (4) It was error in the court below not to submit a deter- 
minative issue to the jury for their finding as to the truth of a statement made by 
the applicant that he had not been under the care of a physician within two years 
next preceding the date of the application, when there was evidence proper for the 
consideration of the jury upon that question. (5) When there was evidence that the 
insured made a misrepresentation in his application for a policy of life insurance, that 
he had not been under the care of a physician within two years, such conditions and 
relevant facts and circumstances relating to the truth or falsehood of the statement 
should be determined by the jury upon a proper issue. 

“In this case it appears that the insured was under the care of a physician, Dr. 
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Sevier, a very short while before the application was made for the policy, and also 
under the treatment of other physicians, a half dozen of them, in the years 1911 and 
1912, and there is room for the inference that he was under the care of a doctor 
almost immediately before he made the representation. In either of the events men- 
tioned, and if the evidence is true, he could hardly have failed to know that his rep- 
resentation was false, nor could he well have forgotten the fact of treatment so soon 
after it occurred. That it was material for the company to know the state of his 
health and his physical and mental condition in order to decide whether it would issue 
the policy, and, if issued, to determine the amount of the premiums, will hardly be 
questioned. Whether the representation was made by him, and, if made, whether 
it was false, are, of course, questions for the jury.” . 

We conclude from the consideration of the North Carolina decisions that the 
false representation concerning plaintiff’s previous illness and consultation and treat- 
ment by a physician must be treated as material as a matter of law, as affecting the 
acceptance of the risk and the hazard assumed by the insurer. 

The appellee admits that in January, 1920, he consulted Dr. Robertson “for—well, 
the first, I had a fever, he said it was typhoid fever, and sent me to the hospital, and 
he pronounced it a cold.” He further admits that he stayed there five days under 
observation, had an X-ray made of his chest, and his sputum examined. He says that 
Dr. Robertson could not find anything the matter with him, but advised him to see 
a specialist, and recommended Dr. Minor, and that Dr. Robertson told him Dr. Minor 
was a tubercular and chest specialist and advised him to go there for examination. 
The inference is unavoidable from appellee’s own admissions that Dr. Robertson at 
that time regarded him as a tubercular suspect and plaintiff knew it but disagreed 
with the doctor. 

[4] The present case is very similar to Fidelity, etc., v. Harris, 94 Tex. 25, 57 
S. W. 635, 86 Am. St. Rep. 813, in which was considered a policy governed by the 
laws of Pennsylvania. In that case untrue statements were made in the application 
concerning previous medical treatment and consultation with physicians. Provisions 
in the application and policy made the statements warranties, but perforce a statute 
of Pennsylvania the untruthfulness thereof did not avoid the policy, unless the same 
related to some matter material to the risk. The following language by Judge 
Williams in that case is applicable here, viz.: 

“It thus appears that by the law of Pennsylvania, statements such as those made in 
Harris’ application concerning previous medical attendance are material to the risk, 
and when untrue, avoid the policy. This.is a rule of substantive law and not merely 
one of procedure. How it is to be made effectual in the trial of a case, whether by 
peremptory instruction or by a declaration in the charge that the matter is material, 
or by setting aside a verdict rendered in disregard of it, is a question of procedure, 
and we agree with the Court of Civil Appeals that the practice in Pennsylvania, as 
_ shown by these decisions, is not materially different from our own. In both states, 
when the evidence is clear and uncontroverted, it is error to submit the question to 
the jury and error to allow a verdict thus against the law and evidence to stand. 
That the representations under discussion were material is sufficiently shown by the 
quotations from the decisions. See, also, Bliss on Life Ins.; Cobb v. Mut. Ben. Assn., 
26 N. E. Rep. 230; Numrich v. Supreme Lodge, etc., 3 N. Y. Supp. 553. It may be 
true that an error in statement in an application concerning medical attention might, 
in some cases, appear to be immaterial, but this cannot be held as to those in this case. 

“Applying to the contract the law most favorable to defendant in error, we must 
hold the policy was avoided by representations which were both false and material. 
And, as the facts are undisputed, there is no reason for remanding the case. The 
judgments of the Court of Civil Appeals and the district court are reversed, and 
judgment will be here rendered for plaintiff in error.” 

Appellee suggests that the materiality of false representations relates merely to 
the remedy, and is governed by article 4959, R. S., of this state, but this is a matter 
of substantive law as held by Judge Williams in the quotation above. We are of 
the opinion the court erred in refusing the requested peremptory instruction, and that 
the answers of the jury to the first two questions propounded by the court, and to 
question No. 1, submitted at the request of the defendant, are unsupported by the 
evidence. 

[5] The finding that plaintiff was without intent to deceive in failing to mention 
the fact of his illness in 1919 or 1920 and his treatment by Dr. Robertson is sustained. 
We also sustain the’ findings made in response to questions 2 and 4, submitted at 
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request of defendant. The findings sustained are immaterial in view of the ruling 
upon the materiality of the false representations concerning the illness and treatment 
in December, 1919, or January, 1920, under the North Carolina statute. 

The cause is reversed, and judgment here rendered that the plaintiff take nothing, 
and in favor of the defendant upon its cross-action. 

Reversed and rendered. 


SOUTHERN SURETY CO. v. BENTON. (No. 7229.) 


(Court of Civil Appeals of Texas. San Antonio. Dec. 1, 1924. Rehearing Denied. 
Dec. 24, 1924.) 


267 Southwestern Reporter 302. 


INSURANCE—FALSE ANSWER AS TO HEALTH HELD NOT TO AVOID 
POLICY WHERE NOT CONTRIBUTING TO CONTINGENCY UPON 
WHICH POLICY PAYABLE. 

In view of Rev. St. art. 4959, insured was entitled to recover under health 
policy for time lost by sickness, notwithstanding he stated he was in good health, 
whereas he had tuberculosis and pyorrhea, where jury found that such statement 
was not fraudulently made, and that such condition did not contribute to illness upon 
which claim was based, and insurer had knowledge of facts when policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 291[2].) 

Appeal from Bexar County Court, McCollum Burnett, Judge. 

Action by Jonas A. Benton against the Southern Surety Company. From judg- 
ment for plaintiff, defendant appeals. Affirmed. 

Barrett & Barrett, of San Antonio, for appellant. 

Carlos Bee and Douglas, Carter & Childers, all of San Antonio, for suniie 

Cosss, J. Appellee sued appellant to recover on a policy of insurance issued 
by appellant, described as “Business and Professional Men’s Policy,” for loss of 
time resulting from sickness or illness alleged to be covered by said policy, and for 
12 per cent. additional damage for failure to pay within the time required by law, 
and for $100 reasonable attorney’s fees. It is alleged that on July 17, 1923, appellee 
became ill from intestinal intoxication, and was confined to his bed with said illness 
for a period of four months, during which time he was unable to follow his occu- 
pation or attend to any business. 

The answer of appellant was general and special exceptions and denial of any 
liability: First, because at the date when said policy took effect the appellee was 
not in good health, and free from the effects of any disease, injury or bodily 
infirmity, as required and agreed to by the application for said policy of insurance, 
but was afflicted with tuberculosis and pyorrhea at the delivery of the policy, which 
diseases were the contributory cause upon which appellee bases the claim for sick 
indemnity ; second, that the policy was obtained by misrepresentations that were 
material to the issuance of the policy, and actually contributed to the contingency 
upon which the policy was issued, and falsely and fraudulently answered question 
No. 9, therein, to wit, “Does your income per week exceed the gross amount of 
single weekly indemnity under all policies now carried by you?” which question was 
answered “yes” by appellee, whereas he was earning only $40 per week or $160 per 
month, and the policy provided for a sick indemnity of $200 per month; and that 
appellee falsely and fraudulently answered question No. 15, in said application, “Are 
you in sound condition, mentally and physically?” to which his answer was “Yes,” 
when he was at that time afflicted with pyorrhea and tuberculosis, and was drawing 
drawing compensation therefor from the United States government as a disabled 
soldier; also that he falsely and fraudulently answered question No. 16, in said appli- 
cation, “Have you been disabled or had any medical or surgical treatment during the 
past five years?” by answering “No,” and failed to disclose the aforesaid ailments, 
and concealed from the appellant his true physical condition. 

Appellant further alleged that: 

“The plaintiff was in default of the agreed premium for the policy until on or 
about July 18, 1923, one day after his alleged illness began, and the policy provided 
that in such event it would only cover such sickness as might begin more than 10 days 
after a of said premium.” 

at: 


“The defendant notified plaintiff on September 10, 1923, within 90 days after dis- 
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covering the falsity of the misrepresentations in his application for said contract of 
insurance that it would not be bound thereby, and tendered plaintiff the premium paid 
on said policy, and canceled same.” 

Appellee filed a full, responsive reply to appellant’s answer. The case was tried 
before a jury and submitted upon special issues. Upon the findings and verdict of the 
jury, the court rendered judgment for the plaintiff for the sum of $996; being $800 
for loss of time, $96 penalty, and $100 attorney’s fees. : 

The jury answered that appellee was not in good health at the time the policy 
was issued to him, and was not free from the effects of any disease, and that the 
statement that he was in sound condition mentally and physically was false, but that 
appellee did not make an untrue answer false and fraudulently. Nor was the 
answer that was made material to the risk or actually contribute to the contingency 
or event on which said policy of insurance became due and payable. That the 
answer of appellee that he had not been disabled nor had any medical treatment during 
the past 5 years was false, but that appellee did not, with the intent of inducing the 
appellant to issue and deliver said policy of insurance, fraudulently make an untrue 
answer to question No. 16, nor was it material to the risk or actually contribute 
to the contingency or event on which said policy was issued. 

We have set out only the questions and answers of the jury that we think ma- 
terial for the disposition of this case, and when reduced they are (a) that appellee 
was not in good health when the policy was delivered; (b) that the false answers 
were not made with the intent and purpose of inducing the appellant to issue the 
policy, nor to make a false, untrue and fraudulent answer; (c) that the false answers 
were not material to the risk, and did not actually contribute to the contingency or 
event on which said policy of insurance became due and payable. While the jury 
has found that the appellee’s answer as to his sickness at the time of the delivery 
of the policy was false, that becomes immaterial by the further finding that such an- 
swer was not fradulently made, nor was it such a sickness or disease that contributed 
to his sickness for which this claim is made. The single false answer as to his 
previous sickness is not material, under our statute. The decisions of the Supreme 
and Appellate Courts construing the law, establish the rule that false answers alone, 
will not per se avoid a policy, unless it be shown in connection therewith, that the 
false representations in question were material and actually contributed to the con- 
tingency upon which the policy became due and payable. Here the cause of illness 
was intestinal auto intoxication. His condition existing at the time of the delivery 
of the policy did not, according to the jury’s finding, contribute to the illness upon 
which this claim is based; besides, appellant knew all the facts through its agent 
when the policy was issued. First Texas Prudential Ins. Co. v. Gamble (Tex. 
Civ. App.) 257 S. W. 1006; Rev. Stats. art. 4959. 

We have carefully examined all the points raised by appellant, and considered 
all the assignments raised. Without setting them out or discussing the points 
separately, we have confined our discussion more particularly to the real points raised, 
and find no reversible error assigned. Believing this case to have been fairly tried, 
and substantial justice done, the judgment is affirmed. 





Haas & Howell v. Godby. 


HAAS & HOWELL v. GODBY. (No. 15459.) 
(Court of Appeals of Georgia, Division No. 2, Dec. 15, 1924.) 
125 Southeastern Reporter 897 
(Syllabus by the Court.) 

1. INSURANCE—ONE MEDDLES WITH ANOTHER’S PROPERTY AT HIS 
PERIL; AGENT TAKING ANOTHER’S PROPERTY AND DELIVER- 
ING IT TO PRINCIPAL THEREBY CONVERTS IT; EVIDENCE HELD 
TO AUTHORIZE INFERENCE OF CONVERSION AS ALLEGED; 
WHEN EFFECT OF ADMISSION NOT AVOIDED AS MATTER OF 
LAW STATED. 

“Whoéver meddles with another’s property, whether as principal or agent, does 
so at his peril, and it makes no difference that in dong so he acts in good faith, 
nor, in case of an agent, that he delivers the property to his principal before receiv- 
ing notice of the claim of the owner. If an agent takes the property of another 
without his consent and delivers it to the principal, it is a conversion, and trover 
will lie for the recovery of the property or for damages,.as the plaintiff may elect.” 

(a) “An agent, who, for and in behalf of his principal, takes the property of 
another without the latter’s consent, is as to him guilty of a conversion, although, 
being ignorant of the true owner’s title, the agent may have acted in perfect good 
faith, and such agent may be sued in trover for the property, even after his delivery 
of it to his principal.” 

(b) Assuming that the plaintiff was the owner of the property in dispute, the 
evidence was sufficient to authorize the inference of a conversion by the defendants 
as alleged. 

(c) It is true that admissions may be the subject of explanation, but where the 
party to whom they are ascribed denies that he made them, and it is thus issuable 
before the jury as to whether they were made or not, and there is no evidence that, 
if they were made, their author was laboring under a misapprehension of the facts, 
their effect is not avoided as a matter of law merely by other testimony pointing to a 
different conclusion, even though such other testimony is not directly contradicted. 

(For other cases see Insurance, Dec. Dig. § 93.) 

2. REPLEVIN—EVIDENCE HELD TO SUSTAIN VERDICT FOR HIRE. 
Assuming that, where a verdict is rendered in favor of the plaintiff in a trover 

case for a certain sum as the value of the property converted, and for another sum as 
hire, the defendant may, under a general assignment attacking the verdict as a whole, 
bring into question the sufficiency of the proof to sustain the verdict as to the 
amount awarded for hire, the verdict for hire was fully warranted by the evidence 
in this case. 

(For other cases see Replevin, Dec. Dig. § 72.) 

3. REPLEVIN—TITLE PROVED PRESUMED TO CONTINUE; TITLE 
PRESUMED TO FOLLOW POSSESSION; EVIDENCE HELD TO SUS- 
TAIN INFERENCE THAT TITLE TO AUTOMOBILE WAS IN PLAIN- 
TIFF AT TIME SUIT WAS BEGUN. 

Title to property in a certain person, once proved or admitted, is presumed to 
continue until the contrary appears, but the law presumes that title follows the 
possession of property, and this presumption applies to personalty as well as realty. 
Where A. is shown to have been at one time the owner and possessor of property, 
and it is proved that subsequently the property is in the possession of B., and 
where nothing elese appears, the presumption of the continuance of the title in A. 
is rebutted, the presumption then being that the title went with the property to B. 
Applying these principles to the facts dealt with in the third division of the 
opinion, the inference was warranted that the title of the property in dispute was in 
the plaintiff at the time he brought the action for its recovery. 

(For other cases see Replevin, Dec. Dig. § 72.) 

4. REPLEVIN—EVIDENCE HELD TO © AUTHORIZE INFERENCE THAT 
TITLE TO AUTOMOBILE WAS IN PLAINTIFF’S VENDOR. 

Nor was such inference negatived by additional facts stated and discussed 
in the fourth division of the opinion. The plaintiff claimed to have purchased 
the property in question on November 6, 1920. It was conclusively established 
that some time prior thereto the title to the property was in a person other 
than the plaintiff’s vendor, and that such other person who held a policy of insur- 
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ance thereon against theft, had, subsequently to the plaintiff’s purchase, collected 
the insurance upon a claim that the property had been stolen from him, and had 
thereupon undertaken to invest the insurer with title. The jury were authorized 
to find, under the evidence, that the automobile had not been stolen, but that the 
title prior to the orgination of the claim of the insurance company had passed from 
the assured into the plaintiff's vendor, and from the latter to the plaintiff, notwith- 
standing that such vendor delivered to the plaintiff a fictitious or forged bill of sale 
along with the delivery of the property, the circumstances warranting the conclusion 
that the assured and the plaintiff’s vendor had entered into a conspiracy with refer- 
ence to the use of this instrument, and that there was a combination between them 
whereby the assured might fraudulently collect the insurance, although having con- 
veyed the title to the plaintiff’s vendor. 

(For other cases see Replevin, Dec. Dig. § 72.) 

5. APPEAL AND ERROR—INSTRUCTION THAT IF AUTOMOBILE WAS 
NOT STOLEN, BUT WAS SOLD TO PLAINTIFF WITH KNOWLEDGE 
AND CONSENT OF ASSURED, LATTER COULD NOT HAVE CON- 
VEYED INTEREST TO INSURER, HELD WITHOUT HARM. 

The decisive issue between the parties being whether or not the property in 
dispute—an automobile—had been stolen as the assured had represented to the 
insurance company, which, on the collection of the insurance, he purported to invest 
with the title, there was no error harmful to the defendants in the following in- 
struction: “If you believe, under the evidence, that the car was not stolen, but was 
sold to the plaintiff with the knowledge-and consent of [assured] in November, 1921, 
then [the assured] would have no title or interest in the car, and could not have 
conveyed any right to the insurance company or any other person; the assignment 
thereon being that there was no evidence to show that the property was sold to the 
plaintiff with the knowledge and consent of the assured. If the automobile was 
not stolen, no other inference was authorized except that the plaintiff in his purchase 
procured the title, and the defendants were not prejudiced by the instruction that, as 
a condition to this result, the sale must have been with the knowledge of the 
assured, whether there was evidence authorizing an inference of actual knowledge 
on his part of the immediate transaction or not. If the plaintiff’s vendor was the 
assured’s vendee, as the jury were authorized to find, then the sale to the plaintiff 
was aged by the assured’s implied consent. 

(For other case see Appeal and Error, Dec. Dig. § 1064 [1].) 

6. TROVER AND CONVERSION— ‘CONVERSION” DEFINED; INSTRUC- 
TION HELD WITHOUT ERROR. 

Any distinct act of dominion wrongfully asserted over another’s property, in 
denial of his right or inconsistent with it, is a “conversion.” Any act which negatives 
or is inconsistent with the owner’s title and right of possession is necessarily wrong- 
ful. It is not error, therefore, to instruct the jury that such an act would amount 
to a “conversion,” without also informing them that in order to amount to a 
“conversion” it must have been wrongful. 

(For other cases see Trover and Conversion, Dec. Dig. § 4.) 

7. APPEAL AND ERROR—INSTRUCTION ‘MAKING DEFENSE DEPEND 
ON INSURER'S RIGHT OF SUBROGATION HELD WITHOUT RE- 
VERSIBLE ERROR. 

Nor, in view of the issues, did the court commit reversible error in so instruct- 
ing the jury as to make the claim asserted by the defendants—namely, that the title 
to the property was in the insurance company—depend upon its right of subrogation, 
notwithstanding that the insurance company at the time of paying the alleged loss 
took a writing from the assured expressly conveying to it the property which was 
the subject-matter of the insurance, since the company could not have had title 
either by this instrument or under the right of subrogation unless the property had 
in fact been stolen, and since the instruction complained of required the jury, if they 
found the property had been stolen, to recognize the right of the insurance com- 
pany under its claim of subrogation as fully as they might have recognized such 
right under the purported express conveyance. 

(For other cases see Appeal and Error, Dec. Dig. § 1066.) 

8. REPLEVIN—EVIDENCE HELD TO AUTHORIZE VERDICT FOR PLAIN- 
TIFF. 

The evidence authorized the verdict, and for no reason urged was it error te 
overrule the defendants’ motion for a new trial. 
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(For other cases see Replevin, Dec. Dig. § 72.) 
Error from Superior Court, Fulton County; W. D. Ellis, Judge. 


Action by H. A. Godby against Haas & Howell. Judgment for plaintiff, and 
defendants bring error. Affirmed. 


On July 20, 1920, Morris Miller purchased and had delivered to him a new 
five-passenger Buick touring automobile from John M. Smith Company, taking a 
bill of sale from the seller to himself. On the same date he procured to be issued 
in his favor by the Provident Washington Insurance Company, through their agents 
Haas & Howell, a policy upon the automobile, insuring it against theft for the 
period of one year. The policy contained a provision “requiring the assured to 
assign to the company, upon the payment of a loss for the theft of the car all 
of his right, title, and interest in and to the car, as well as all right of recovery 
against any party ‘for loss or damage to the car.” 

On December 27, 1920, Miller submitted to the company sworn “proofs of loss,” 
in which he claimed that the automobile was stolen from him on the previous October 
27th. The amount of his claim was $1,450. Attached thereto was the original bill 
of sale procured by him from the dealer at the time of his purchase. The insurer 
paid the claim and took from him a receipt, which recited that in consideration of 
the payment he invested the company “with full rights of ownership in and title to” 
the automobile, and in which he also subrogated the company to all his “claims or 
rights against any third person or persons to the amount of the loss and expenses paid.” 

The Automobile Underwriters’ Detective Bureau, acting for the insurer, and 
having located the automobile in the possession of H. A. Godby, demanded the same 
of him on December 3, 1921. The detectives declared to him that the car was stolen 
property to which the insurance company had title, and inquired of him whether 
he would surrender it peaceably or would exact that they proceed at law for its 
recovery. He permitted them to take it without process. He subsequently brought 
an action of trover against Haas & Howell, in which a verdict was rendered in 
his favor for $1,000 as the value of the property, and for $500 as hire. The defend- 
ants made a motion for a new trial, which was overruled, and error is assigned upon 
that judgment. Other material facts are given in the opinion. All the transactions 
involved in the case occurred in the city of Atlanta, except as otherwise stated. 

Underwood, Pomeroy & Hass, of Atlanta, for plaintiffs in error. 

Hardwick & Jordan, of Atlanta, for defendant in error. 

Betx, J. (after stating the facts as above). [1] 1. One of the contentions made 
by the plaintiffs in error, the deendants in the court below, is that, assuming that the 
plaintiff had title to the automobile, the evidence failed to show any possession of, 
or any exercise of dominon over, the car by them, or any act on their part amount- 
ing to a conversion. It is insisted that the evidence established without dispute that 
the Automobile Underwriters’ Detective Bureau was maintained by certain insur- 
ance companies, including the Provident Washington, and that the defendants Haas 
& Howell had no connection therewith. After the car had been seized by the de- 
tectives it was stored in a garage, from which it was later delivered to a salvage 
company on the order of the detective bureau. The ‘salvage company sold it for the 
insurer and remitted to the insurer the proceeds of the sale. It is contended that the 
defendants had no relation, directly or indirectly, to any of these transactions. 

We cannot agree that the evidence was such as to demand a finding in favor 
of these contentions. Mr. Herman J. Haas, a member of the defendant firm, testi- 
fied that when Miller informed them that the car was stolen they immediately notified 
the Automobile Underwriters’ Detective Bureau “to try and look out for it.” The 
detectives, on the seizure of the car, having referred Godby to Haas & Howell, his 
wife called at their office on the same day and had a conversation with Mr. Haas, 
looking to a recovery of the automobile. She testified: 

“I went to the office of Haas & Howell * * * to see if I could get the car, and 
I talked with Mr. Herman Haas. * * * He said they had the car; I understood him 
to. say that. He says, ‘We have the car.’ I says, ‘What can I do, Mr. Haas?’ And 
he says, ‘I don’t know, unless I sold it back to you.’ I says, ‘I don’t want to buy our 
own car;’ and he says they had the car, and it was stored down on Auburn avenue. 
He says, ‘We have it stored.’ * * * I was in the office of Haas & Howell at that 
time. * * * He wouldn’t deliver the car back; he insisted I pay the money for it. 
He called up John M. Smith and asked him the price of a car, and then turned to me 
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and said, ‘The price of the car, judging by what they said, would be between $800 
and $1,000;’ and he said he could sell the car back to me. * * * I did not pay the 
$600, and they never delivered the car to me. * * * I went there for the purpose of 
getting the car. 

“T don’t know that what he did was on the information from my conversation, 
or on his own knowledge. * * * I couldn’t say that Mr. Herman Haas spoke of it 
as ‘them’ or ‘they.’ I couldn’t say that [he] said ‘we’ the insurance company. * * * 
He said ‘we.’ I presumed he meant Haas & Howell. He didn’t say the insurance 
company.” 

The plaintiff also introduced a letter dated March 17, 1922, signed by Haas & 
Howell, addressed to his wife, reading as follows: 

“Replying to your favor of the 11th, I regret exceedingly that we cannot accept 
$400 for this car. As stated to you before, $500 would be the minimum price that 
I would be willing to sell it for.” 

It is not insisted that Mr. Haas was not speaking with the full authority of 
the firm of which he was a member. If, in using the word “we,” he referred to the 
insurance company and not to his firm, he nevertheless, in thus speaking in the 
first person, identified his firm with the act of the insurance company in seizing the 
car. The testimony of the plaintiff’s wife was contradicted at every point where it 
would tend to connect the defendants Haas & Howell with the conversion, but, the. 
jury having found in favor of the plaintiff, this court, on a consideration of the 
general grounds of the motion, is bound by that version of the testimony most favor- 
able to the plaintiff which the jury were authorized to adopt. The evidence of 
Mrs. Godby, and the letter quoted above, tended to show admissions on the part of 
the defendants from which it was inferrable that they were parties to the conversion 
of the automobile—assuming that the plaintiff had title thereto. Upon this point the 
jury were fully authorized to find in favor of the plaintiff. 

“Whoever meddles with another’s property, whether as: principal or agent, does 
so at his peril, and it makes no difference that in doing so he acts in good faith nor 
in the case of an agent, that he delivers the property to his principal before receiv- 
ing notice of the claim of the owner. If an agent takes the property of another 
without his consent and delivers it to the principal, it is a conversion, and trover 
will lie for the recovery of the property or for damages, as the plaintiff may elect.” 
Flannery v. Harley, 117 Ga. 483, 485, 43 S. E. 765, 766. “An agent, who for and in 
behalf of his principal, takes the property of another without the latter’s consent, 
is as to him guilty of a conversion, although, being ignorant of the true owner’s 
title, the agent may have acted in perfect good faith; and such agent may be sued 
in trover for the property, even after his delivery of it to his principal.” McConnell 
v. Prince, 12 Ga. App. 54, 76 S. E. 754, and cases cited. See, also, National Bank 
of Tifton v. Piland, 22 Ga. App. 471, 96 S. E. 341; Coley v. Dortch, 139 Ga. 239, 
77 S. E. 77; Wilkes v. Dixie Cotton Co., 143 Ga. 588, 589, 85 S. E. 706; Ocean 
Steamship Co. v. Southern States Naval Stores Co., 145 Ga. 798, 89 S. E. 838; 
Porter v. Jones, 23 Ga. 467 (1); Byrd v. Freeman, 32 Ga. App. —, 122 S. E. 630. 

It is true that admissions may be the subject of explanation (Hill v. Armour 
a Works; 21 Ga. App. 45 [5], 93 S. E. 511; William Hester Marble Co. 

Walton, 22 Ga. App. 433 [4], 96 S. E. 269; 1 R. C. L. 473, § 9), but, where 
the party to whom they are ascribed denies that he made them, and it is thus issuable 
before the jury as to whether they were made or not, and there is no evidence, that, 
if they were made, their author was laboring under a misapprehension of the facts, 
their effect is not avoided as a matter of law, merely by other testimony pointing 
to a different conclusion, even though such other testimony is not directly contradicted. 
Chero Cola Bottling Co. v. Southern Express Co., 29 Ga. App. 656 (2), 116 S. E. 
325; Redd v. Lathem, 32 Ga. App. — (1), 123 S. E. 175. Thus the jury were not 
precluded from inferring, from the evidence in relaton to the admissions, that the 
defendants were parties to the conversion, merely because there was other testimony 
which, if standing alone, might have demanded the conclusion that the defendants 
were in no way connected therewith. The rule is not here applicable that, where 
an inference is drawn solely from circumstances and is not demanded thereby it 
may be overcome as a matter of law by the positive and uncontradicted testimony 
of unimpreached witness, consistent with the circumstantial evidence relied on by 
the other party. Frazier v. Georgia R. Co., 108 Ga. 807 (1), 33 S. E. 996; Western 
& Atlantic R. Co. v. Beason, 112 Ga. 553 (1), 37 S. E. 863; Atlantic Coast Line R. 
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bs + — 21 Ga. App. 81 (4), 94 S. E. 65; Neill v. Hill, (Ga. App. No. 15452), 
If the defendants had admitted (or not denied) the making of the admissions, and 
had shown by unimpeached evidence consistent therewith that they were made by 
mistake, or the like, a very different question would have been presented. See Re- 
public Truck Sales Corporation v. Padgett, 30 Ga. App. 474 (12), 118 S. E. 435. 

[2] 2. It is further urged that the verdict should be set aside on the ground that 
there was no sufficient proof of the value of the hire. The only evidence on this 
point was that of the plaintiff himself, who testified as follows: 

“T don’t know what the reasonable value of the hire of that car would be per 
day. I have never hired a car very much, but anywhere from $5 to $10 a day. I 
don’t know much about the subject, but I should say $5 a day for hire.” 

There was no objection to this testimony. The original cost of the automobile, 
which was a Buick touring car, was not in dispute. It could not have been in 
use more than a year and a half before the detectives seized it. The j jury upon com- 
petent evidence found its value at the time to be $1,000. The testimony of the 
witnesses as to the value of the hire thus related to the hire of an article, as to the 
cost, value, and apparent serviceability of which the jury were informed by the 
other evidence. While the plaintiff estimated that the value of the hire would be 
$5 per day, the jury allowed only about $1 per day from the date of the seizure until 
the trial. We cannot say that their finding on this issue was without evidence to 
support it. See Civil Code 1910, § 5875; Moon v. Wright, 12 Ga. App. 659 (7), 
78 S. E. 141; Maynard v. American Railway Express Co., 29 Ga. App. 329 (2), 
115 S. E. 35, and cases cited. 

This contention of the plaintiff in error is made only under the general grounds 
of the motion in which the verdict it attacked as a whole. It may be that there 
should have been a special assignment going to the specific part of the verdict relat- 
ing to hire. Believing, however, that the finding for hire was warranted, we as- 
sume without deciding that the question is properly rased. See Hobbs v. Citizens’ 
Bank of Wren, 32 Ga. App.—(8), 124 S. E. 72. 

(3] 3. There is yet another question ptesented under the general grounds of the 
motion, and it is one that has caused us much difficulty. As a preface to its con- 
sideration we should state some additional facts. The plaintiff purchased the auto- 
mobile on November 6, 1920, from a man representing himself as Scott Hughes. 
Hughes had run an advertisement of an automobile for sale in an Atlanta newspaper, 
to which the plaintiff had responded by telephone. As a result Hughes carried the 
car to the plaintiff’s home in College Park, and sold and delivered it to him for the 
consideration of $1,150, which the plaintiff paid by a check produced at the trial. It 
will be noticed that this transaction was only about 10 days after the loss as alleged 
by Miller in the proofs of loss submitted by him to the insurer, and was some weeks 
before the insurer paid the “loss” and took the receipt purporting to convey to it 
the title to the automobile and to subrogate it to the rights of Miller. There is no 
question as to the identity of the car, and it is undisputed that the title at one time 
was in Morris Miller. 

Miller was introduced as a witness by the defendants, and testified to the facts 
generally set forth in the proofs of loss. His evidence in part, was as follows: 

“Some time in October I had to go to New York * * * on some business. I 
sent the chauffeur home to get some papers, so when he came back with the papers, 
a short time afterwards, when he went down to get the car, it was missing, and I have 
never seen it until this day. The last time I saw it was in October. * * * I had 
it just a short time, a couple of months or a little longer. I was paid undér my 
insurance policy for the theft of my car; I think I was paid $1,450. I never sold 
that car or transferred it to anybody but the ‘insurance company. I never sold it to 
Scott Hughes, I don’t know Scott Hughes. * * * I never turned that car over to 
some one who called himself Scott Hughes, for the purpose of selling it.” 

There was no other evidence whatsoever in regard to the circumstances of the 
alleged theft of the automobile. Neither the “chauffeur” nor “Hughes” testified, nor 
was either accounted for. 

The plaintiff introduced in evidence certified copies of an indictment and con- 
viction of Morris Miller in the state of Louisiana for the offense of highway robbery, 
and of an indictment and conviction in Fulton superior court for the offense of 
receiving stolen goods. Two witnesses introduced by the plaintiff testified that they 
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knew Miller’s general character, that it was bad, and that they would not believe 
him on oath. 

It is insisted on behalf of the plaintiffs in error that the evidence demanded a 
finding against the plaintiff's claim of title, and that the title to the automobile was in 
a third person, namely, the insurance company. Generally, where the plaintiff in a 
trover action relies on his title to recover possession of property, and the evidence 
shows that a paramount outstanding title is in a third person, he cannot recover. 
Beverly v. Wilson, 19 Ga. App. 393 (1), 91 S. E. 515. A plaintiff in trover must 
recover on his title, and not on a lack of title in the defendant. Everroad v. Dickson 
Planing Mill Co., 26 Ga. App. 329 (1) 106 S. E. 193; Perdue v. Griffin, 32 Ga. App. 
—(1), 122 S. E. 713. There is also a general rule that “the bare possession of goods 
without any strict legal title confers a right of action against a mere wrongdoer, 
having no right, and not clothed with any authority from the real owner.” Mitchell 
v. Georgia & Alabama Railway, 111 Ga. 760 (1), 763, 36 S. E. 971, 972, 51 L. 
R. A. 622. The Code provides that “mere possession of a chattel, if without title, or 
wrongfully, will give a right of action for any interference therewith, except as 
against the true owner or the person wrongfully deprived of possession.” Civil Code 
1910, § 4482. Whether, in view of this Code section, the defendants will be permitted 
to assert as a defense that the title was in a third person—that is, in the insurance 
company—unless they were authorized to act for it in the transaction which the 
jury attributed as a conversion, it is umnecessary to decide. We will assume that 
they were entitled to set up that defense. Did the evidence then demand a finding 
in their favor upon this question? 

Title to the property having been shown to have been at one time in Morris 
Miller, a presumption of his ownership would continue until the contrary appeared. 
Coleman v. Rice, 105 Ga. 163, 31 S. E. 424; Russell v. Morris, 134 Ga. 65 (2), 67 
S. E. 404; Sasser v. Byrd, 8 Ga. App. 824, 70 S. E. 157. There is another rule, 
however, to the effect that the law presumes that title follows the possession of 
property, and this presumption ws to personalty as well as realty. McLendon 
v. Horton, 95 Ga. 54 (2), 22 S. 45; Reid v. Butt, 25 Ga. 28 (3); Mashburn v. 
Dannenberg Co. 117 Ga. 567 ey. 579, 44 S. E. 97; Burt v. Rubley, 113 Ga. 1144 
(1), 39 S. E. 409; Harris Loan Co. v. Elliott, 110 Ga. 302 (3), 34 S. E. 1003; 
ae v. Taggart, 57 Ga. 355, 356; Culpepper v. Culpepper, 18 Ga. App. 182 (3), 
89 S. E. 161; Branch v. American Agricultural Chemical Co., 22 Ga. App. 52 (2), 
95 S. E 476; Cox v. Adams, 2 Ga. 158 (2); Mitchell v. Georgia & Alabama Rail- 
way, 111 Ga. 760, 36 S. E. 971, 51 L. R. A. 622, supra. ae a deed is not 
necessary to convey titles to personalty.” Civil Code 1910, § 4186 

Thus, when it appeared that the plaintiff was in the peaceable possession of the 
automobile prior to the execution of the papers upon which rested the claim of the 
insurance company, and that such possession remained in the plaintiff until the seizure 
of which he complained in his suit, the presumption arose, in the absence of anything 
to the contrary that the title was in him; that it had passed to him from Miller 
through Scott Hughes with the delivery of the automobile. The presumption that 
title was still in Morris Miller was overcome by the presumption that the title fol- 
lowed the car. See Farmers’ Bank v. Powell, 29 Ga. App. 100 (2), 113 S. E. 818. The 
burden of the evidence was then shifted to the defendants to maintain their conten- 
tion that the title did not follow the property, but that because it had been stolen the 
title thereto remained in Miller until he made the conveyance to the insurance com- 
pany. In order to carry this burden they relied solely upon the testimony of Miller. 
In view of the impeaching testimony, the jury were authorized to a his 
evidence entirely. Civil Code 1910, §§ 5883, 5884. Their verdict indicates t they 
did so. 

The mere act of impeachment, howevér, could not establish a substantive fact. 
Central Railroad Co. v. Maltsby, 90 Ga. 630 (4), 16 S. E. 953; Georgia Railroad 
Co. v. Andrews, 125 Ga. 85, 87, 54 S. E. 76; Stallins v. Southern Railway Co., 140 
Ga. 55, 57, 78 S. E. 421. The case should be considered, therefore, merely as if 
Miller had never testified. The jury having had the right to discard his evidence in 
toto, and it appearing by the verdict that they did so discard it, we should pass upon 
the question as to whether the verdict was authorized just as though we found no 
testimony from him in the record. This leaves the case exactly where it was before 
the defendants introduced him. We have seen that at that point there was a presump- 
tion that the title passed out of him and through Scott Hughes into the plaintiff 
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Godby along with the possession of the automobile. The defendants having failed 
to carry the burden—that is, the evidence which they offered for that purpose hav- 
ing been wiped out—the presumption in favor of the plaintiff continued. That pre- 
sumption being that Miller had parted with his title not later than November 6, 
1920, before the execution of the papers to the insurance company on the following 
December 27th, it results that these papers gave the insured nothing, and the at- 
tempt on the part of the defendants to assert title in a third person, or to show 
that the plaintiff himself did not have title, failed. See, in this connection, Giles v. 
Citizens’ Insurance Co. of Mo. (No. 15160) 32 Ga. App. —, 122 S. E. 890. 

[4] 4.. There are certain other facts which are material to be examined in con- 
nection with the matters discussed in the preceding paragraph.” We have thus far 
omitted them for the purpose of clarity. The plaintiff testified: 

“The man I bought the car from produced a bill of sale from John M. Smith. 
* * * Tt seems there had been a car bought from one party and delivered to another. 
He brought and purported to give me the original bill of sale from John M. Smith 
a He also gave me a bill of sale himself at the time I delivered the check 
or the car.” 

It appears that the original and true bill of sale issued by the John M. Smith 
Company to Morris Miller was attached to the proofs of loss and remained there- 
after in the possession of the insurance company. What Hughes claimed to be a 
bill of sale from John M. Smith Company must, therefore, have been a forgery. 
This document is not shown in the record, and we are unable to determine whether 
it purported to convey the property to Scott Hughes or to some other person. It is 
inferable from the testimony of the plaintiff that the grantee therein was some 
other person. However, in our view, the result of the case would not necessarily 
be different whether the grantee was Scott Hughes or some one else. 

The question now is whether or not the presumptions in favor of the plaintiff 
which we have alluded to in the preceding paragraph, were conclusively rebutted by 
the fact that Hughes delivered along with the automobile a spurious bill of sale. In 
other words, did this fact impeach the presumption to which the plaintiff otherwise 
would have been entitled, and leave intact the other presumption that the title 
remained in Morris Miller, in the absence of anything to the contrary? We 
must remember that we are still to consider the case as if Morris Miller had 
never testified. Thus we have Miller in the possession of the car at one time, 
and it is next seen in the possession of Hughes. The inference is authorized, 
therefore, that the property passed directly from Miller to Hughes, there being 
no evidence of intermediate possession by any one else. If this be true, they at 
some time came together and consummated a transaction with reference to 
the automobile, unless it was stolen. We have attempted to show that under the 
facts as dealt with in the preceding division of this opinion the inference was not 
demanded that the car had been stolen. Was it demanded in view of the further 
facts touching the fictitious bill of sale? If Hughes was the purported grantee 
in such document, the inference would be authorized that he himself was im- 
plicated in the forgery. The jury were also warranted, as we have seen, in finding 
that Miller was a person of bad character. The jury could thus have believed that 
neither Hughes nor Miller would seriously object to participation in a dishonest 
transaction. While, as we have stated above, the mere act of impeaching a witness 
does not prove a substantive fact, yet his general bad character as shown at the 
same time could be considered by the jury in determining whether he would enter 
into a scheme to defraud the insurance company. McClure v. State Banking Co., 
6 Ga. App. 303, 65 S. E. 33. Fraud may not be presumed, but, being in itself 
subtle, slight circumstances may be sufficient to carry conviction of its existence. 
Civil Code 1910, § 4626. 

Under the circumstances, we do not think that the presumption which otherwise 
would have existed in favor of the plaintiff was necessarily negatived by the fact that 
his vendor delivered to him a forged bill of sale. The jury in their rightful province 
were authorized to believe that Scott Hughes procured the automobile directly from 
Morris Miller, and that the instrument in question did not show a theft, but was a 
device concocted between them for the double purpose of concealing Miller’s prior 
ownership, making it safe for him to represent that it had been stolen, and of satis- 
factorily meeting whatever inquiry a purchaser might make as to Hughes’ right to 
sell, and that the genuine bill of sale was retained for the purpose of p alt to the 
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insurance company. They were authorized thus to find that the forged bill of sale 
was the result of a mere collusion between Milier and Hughes to defraud the insur- 
ance company, and, in spite of it, to conclude that the true legal title was transmitted 
to the plaintiff in the sale to him by Hughes. The case would not be weaker for the 
plaintiff if the grantee in the instrument was some one other than Hughes himself. 

The evidence authorizing the inference that both Hughes and Miller were char- 
acters who would not hesitate to engage in a fraudulent enterprise, and that there 
was no intermediate ‘holder, we cannot say that the conclusion was demanded that 
Hughes did not have the right to sell the automobile merely because he may have 
misrcpresented the true source of his title. Let it be understood that we do not hold 
in this connection that proof that the two men were of bad character would be suffi- 
cient, without more, to establish the existence between them of an unlawful agree- 
ment to make a covert disposition of the automobile in order that one of them 
might defraud the insurer by a false claim of loss. We saw in the preceding divi- 
sion that, in the absence of the fraudulent bill of sale, the inference was warranted 
(even demanded when we also omit the testimony of Miller) that the title to the 
property was in the plaintiff. What we hold here is that this inference was not 
conclusively rebutted by the presence of that document, but that the facts touching 
the same, in view of all the circumstances, could have been explained by the jury in 
some other way. Thus the finding of the existence of such conspiracy, which we 
think was authorized upon a consideration of all the evidence, depends not alone upon 
the facts first referred to in this immediate connection, but upon those together with 
the inference which we had observed to have been authorized in favor of the plain- 
tiff’s ~~ of title, before we entered upon a discussion of the effect of the forged 
bill of sale. 

The position of the defendant in error may be strengthened by the additional 
facts that Hughes advertised the automobile for sale in a newspaper in the city where 
Miller resided and within a very few days after the date of the alleged theft; that 
he demonstrated it upon the open streets shortly thereafter in the town of College 
Park; that he delivered what appeared to the plaintiff to be the original keys to the 
car and that Miller, when making the proofs of loss, on being called upon by the 
defendants, then as insurance agents, to deliver the keys, represented that he had them 
and would produce them, but never did. 

[5] 5. What is said above practically disposes of one of the grounds of the 
amended motion for a ‘new trial in which error is assigned upon the following charge 
of the court: 

“Tf you believe, under the evidence, that the car was not stolen, but was sold to 
the plaintiff with the knowledge and consent of Morris Miller in November, 1921, then 
Morris Miller would have no title or interest in the car, and could not have con- 
veyed any right to the insurance company or any other person.” 

It is insisted that there was no evidence to show that the car was sold to the 
plaintiff with the knowledge and consent of Miller, and thus that the charge was 
unwarranted. The decisive issue in the case was whether the car was stolen. If 
it was, the insurance company had the title thereto. If not, the title was in the 
plaintiff. Perhaps the possession of the automobile by Hughes would not raise a 
presumption that he was the agent of another to sell it, but merely that he himself 
was the owner. If he had bought it from Miller, his resale would necessarily be 
by Miller’s consent, though not perhaps with his knowledge. If Hughes procured the 
automobile from Miller by purchase, actual knowledge by Miller of the resale would 
be immaterial, and an unauthorized reference thereto in the charge would be harm- 
less. The conclusion is demanded that if the car was not stolen there was a valid 
sale to the plaintiff. The excerpt complained of having instructed the jury that if 
they believed the car was not stolen then Miller would have no title or interest therein, 
and could not have conveyed any right to the insurance company, the defendants were 
not prejudiced by the instruction that, as a condition to this result, the car should 
have been sold to the plaintiff with the knowledge and consent of Miller. 

In saying in the preceding paragraph that the jury were authorized to infer the 
existence of a collusion between them, we referred to a possible scheme by the exe- 
cution of which Miller would be enabled to collect unjust money from the insurance 
company, and not to a state of facts establishing the relation of principal and agent 
for the sale of the automobile. It may be that the only inference beneficial to the 
plaintiff to be drawn from the mere fact that the possession of the car, which at one 
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time was in Miller, subsequently passed to Hughes was that Hughes thereupon 
became the owner authorized to sell in his own right, and not as agent for another, 
and that the charge complained of was inaptly intended to submit the question of 
agency. Even in this view we would think the charge harmless for the reasons given. 

[6] 6. Error is also assigned upon the following charge of the court: 

“By conversion is meant any wrongful act of dominion in denial of the plaintiff’s 
right. That is to say, if the defendants did any act negativing or inconsistent with 
plaintiff’s possession, the plaintiff can recover against them.” 

The only complaint upon this excerpt is that it omitted to tell the jury that the 
defendant’s act should be wrongful before it could amount to a conversion. The last 
sentence in the excerpt being an explanation or modification of the first, the omis- 
sion is apparent; but we do not think that the charge was thereby rendered erroneous. 
If this instruction had been given in the abstract, so-as to refer to the owner’s right, 
and not to the “plaintiff’s right,” and to “plaintiff’s possession,” and had not stated 
that under the conditions embraced therein the “plaintiff” could recover, we should 
have no hesitancy in upholding it under the decisions in Merchants’ & Miners’ Trans- 
sortation Co. v. Moore, 124 Ga. 482 (1), 52 S. E. 802, and Roper Wholesale Grocery 
Co. v. Faver, 8 Ga. App. 178 (2), 68 S. E. 883. If the plaintiff’s title had been con- 
clusively established, the court then could very well have instructed the jury that “if 
the defendants did any act negativing or inconsistent with plaintiff’s possession,” the 
plaintiff could recover without reference to the wrongful character of the act, for in 
that case the only issue would be one of conversion, and such act, if committed, 
would necessarily be wrongful. There is no exception, however, upon the ground 
that this excerpt improperly assumed the plaintiff’s ownership, and under this assump- 
tion the charge was not erroneous. This is not to intimate that other assignments 
in this connection might have been sustained, since it appears, by an examination of 
the general charge, that the jury were fully informed that the plaintiff could not 
recover unless he sustained his claim of title. 

[7] 7. The court charged the jury as follows: 

“Defendants claim that this car was sold by the John M. Smith Company to 
Morris Miller; that this car was stolen from the possession of Morris Miller; that 
an insurance company of which defendants were agents paid the loss under provisions 
of a theft policy theretofore issued by such insurance company to Morris Miller; and 
that at or about the time of such payment the insurance company took from Miller 
a contract subrogating the insurance company to the rights of Miller, if he had any 
rights in this car. The right of subrogation does not exist until there arises a legal 
duty to pay a loss on the part of the person or corporation claiming to be subrogated. 
The right» of subrogation would give to the insurance company just such right, or 
the person acting for it, such rights in the car as Morris Miller had. The burden 
would be upon the defendants, on the issue of subrogation, to show that the car was 
stolen, and that thereby the insurance company became liable to pay the loés.” 

It is assigned that this charge is error “because the evidence shows that the 
insurance company paid Miller $1,450, taking from Miller an assignment of his 
entire right, title, and interest in the automobile. Movant contends that the insurance 
company thereby became vested with the full legal title to the automobile, and that 
this title was not affected in any way by the fact as to whether the automohile had 
been stolen or not, and likewise was not dependent upon the question -as to whether 
the insurance company was under a legal obligation to pay Miller’s loss or not. 
Movant contends that the insurance company had a right to pay Miller and acquire 
title to the car, and that its title thus acquired was not affected by the truth or falsity 
of Miller’s representations as to the loss of the car, and it was therefore error for the 
court to charge that the burden would be upon the defendants to show that the car 
was stolen and that thereby the insurance company became liable to pay the loss.” 

There is no exception upon the ground of a misstatement or of an insufficient 
statement of the defendants’ contentions, nor is there an assignment upon the failure 
cf the court to instruct the jury in reference to the insurance company’s elaim based 
upon the stipulation whereby Miller, in consideration of the payment of the loss, ex- 
pressly invested the insurance company with the title to the automobile. There was 
no harmful error in the charge for any reason assigned, since the insurer did not 
acquire title either by subrogation or conveyance, unless the automobile had been 
stolen, and since the charge instructed the jury that “the-right. of subrogation would 
give to the insurer just such right, or the persons acting for it such rights, in the 
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car as Morris Miller had.” While the insurance company would have had the right 
to obtain the title to the automobile by express conveyance irrespective of subro- 
gation (see Irvin v. New Brunswick Fire Ins. Co., 32 Ga. App. ——, 122 S. E. 710), 
the paper which it took for that purpose conveyed nothing if the car had not been 
stolen, but had previously been sold and conveyed by Morris Miller to some one else. 
So that, whether the insurance company claimed by an express conveyance or by the 
right of subrogation legal or conventional, the burden was upon the defendants to 
establish that the car was stolen in order to maintain the defense that the title thereto 
was in the insurance company. There is no cause for a new trial in the assignments 
upon the above excerpt. 

This and the other rulings made above are controlling of an assignment upon a 
further excerpt from the charge of the court, as made in the fourth and only remain- 
ing ground of the amendment to the motion for a new trial. 

[8] 8. The evidence authorized the verdict, and for no reason urged was it error 
to overrule the motion. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., coneur. 


STANDARD AUTO INS. ASS’N et al. v. WADE et al. 
(Court of Appeals of Kentucky. Dec. 2, 1924.) 
266 Southwestern Reporter, ; 

1. TRIAL—BURDEN OF PROOF, WHERE ANSWER DENIED FACTS ES- 
SENTIAL TO RECOVERY, PROPERTY AWARDED TO PLAINTIFFS. 
Where answer denied facts essential to recovery so as to require directed 

verdict if no evidence was introduced, burden of proof was properly awarded to 

plaintiffs in suit on fire insurance policy. 

(For other cases, see Trial, Dec. Dig. § 25[5].) 

2. INSURANCE—TESTIMONY HELD TO SUSTAIN VERDICT FOR 
PLAINTIFFS IN ACTION ON AUTOMOBILE POLICY AS AGAINST 
PLEAS OF RELEASE AND WILLFUL BURNING. 

In action on automobile fire policy, testimony held to sustain verdict for plaintiffs 
as against pleas of release and willful burning, prohibited in policy. 

(For other cases, see Insurance, Dec. Dig. § ) 

Appeal from Circuit Court, Christian County. 

Suit by S. T. Wade and others, partners doing business as S. T. Wade & Sons, 
against the Standard Auto Insurance Association and others. Judgment for plaintiffs, 
and defendants appeal. Affirmed. 

Breathitt & Breathitt, of Hopkinsville, for appellants. 

W. H. Southall, of Hopkinsville, and J. B. Allensworth, of Paducah, for 
appellees. 

Cray, J. In July, 1920, S. T. Wade and his sons, Edgar Wade, Ernest Wade, 
and Walter Wade, partners doing business under the firm name of S. T. Wade & 
Sons, purchased a Grant six touring car from David Smith, on which they owed a 
balance of $1,200. On April 4, 1921, the Standard Auto Insurance Association issued 
to S. T. Wade & Sons a policy insuring the automobile in the sum of $1,200 against 
loss or damage by “fire arising from any cause whatsoever not willful on the part 
of the assured.” . 

On the night of May 31, 1921, the automobile was burned and completely de- 
stroyed. The insurance company having declined to pay the loss, this suit was 
brought to recover on the policy. The first paragraph of the answer contains an 
absolute denial of certain allegations of the petition and a qualified denial of other 
allegations. The second paragraph contains a plea that the loss or damage was 
caused by the willful act of the assured. The third paragraph pleaded a settlement 
by which plaintiffs, in consideration of $1 and other valuable consideration, released 
and discharged the company from all liability. A trial before a jury resulted in a 
verdict and judgment in favor of plaintiffs, and the insurance company has 
appealed. 

S. T. Wade testified that he drove the car to Hopkinsville about 5 o’clock in the 
afternoon, and went to McDonald’s garage. He then drove the car to Ninth street 
in front of the Cherokee Building. A little after nine o’clock he got in the car and 
started home. He had trouble in starting the car, and went to the Dixie Café, 
where his son worked, to see if he could start it. His son then went up the 
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street and found a man ‘by the name of Hamilton who said the ignition was bad, 
and, after doing something to the car, cranked it and the car started. He and his 
son then got into the car and started home. On the road the lights would come 
and go. On reaching the gate at the farm they ran into the field about 50 yards. 
They were afraid the gasoline would blow up, and got out of the way. The car 
burned up. Neither he nor his son did anything to set the car afire. There was 
no break or hole in the gasoline pipes that he knew of. He did give a little string 
a pull. He figured that the car was worth about $1,500, and Mr. Smith had offered 
$1,200 for it. There was no way for them to extinguish the flames after the fire 
got started. On June 9th he was in Hopkinsville and met Mr. Crewes, the agent 
for the company, and Mr. Black, who said he was the fire marshal. They told 
him to go with them to the hotel—that they wanted to talk the matter over. They 
commenced to talk, and said that Dave Smith and Frank Wilson had signed affidavits 
that he had burned the car to get the insurance, and were trying to put him in the 
penitentiary. He replied that, if Dave Smith or any one else said that, it was a 
damn lie. When they got into the room at the hotel Black began to do some 
writing, and was talking all the time. He said 

“T will write this up and you sign the affidavit. We are your friends, and these 
other fellows are trying to get you into trouble.” 

They also said that they would save him trouble if he signed the affidavit. 
Before signing it he told them that he did not think he would sign the affidavit, 
and that he had better be going. Mr. Black said: 

“I am the fire marshal, and have a right to arrest you and hold you.” 

Mr. Crews said: 

“I was chief of police at Vincennes. I have been through hell. I was an officer 
in the war for three years. You had better sign these papers.” 

They came at him in a pretty rough manner. Naturally it flustrated him con- 
siderably. They did not explain why they wanted to arrest him. After he signed 
the affidavit they did have him arrested. 

J. R. Wade testified that he accompanied his father home in the car. They 
had trouble in starting it and Mr. Hamilton assisted them in starting it. He did 
not know what trouble Hamilton found with it. As they drove home the engine 
was missing, and the lights began to go on and off. They noticed the smoke coming 
up through the boards. He got out and raised the hood and gave it air. When 
he raised the hood it blazed up in a big flame, and the machine burned up. Neither 
he nor his father did anything to set the car afire. He never tore any tape off the 
gasoline pipes or anything else. 

H. Crews, special investigator for the company, testified in substance as 
follows: When he learned of the loss he came to Hopkinsville on June 8th, and 
there met Mr. Black, who had come at the request of the insurance company. 
The next morning they went to Mr. Wade’s home and saw two of the boys. They 
told him that their father was in the car by himself when it burned. They also 
told him that their father was then in Hopkinsville. After taking a statement 
from the boys, they returned to Hopkinsville. After reaching Hopkinsville, they 
found Mr. Wade, and told him that they would like to have a statement. They 
never used any threats or force of any kind, nor did they tell him that they had 
affidavits of Dave Smith and Frank Wilson, and that they were trying to put him 
in the penitentiary. In the room of the hotel Mr. Black asked Mr: Wade about the 
fire, and he told him he would like to have his statement. Mr. Wade made a state- 
ment and Mr. Black informed him that his statement did not coincide with that of 
his boys. Thereupon Mr. Wade says: 

“T see you know as much about it as I do, and I might as well tell you the 
truth.” 

Mr. Wade then made a statement about the fire. Mr. Black started to take it 
down. Mr. Wade said: 

“TI cannot read nor write.” 

Black said: 

“If that is the case, I will get somebody in here to take it down for you.” 

He then went out and got Mr. Fruit. Mr. Fruit came in, took down the state- 
ment, and Mr. Wade signed it. While there they paid Mr. Wade $1 and took the 
release. 

The evidence of E. H. Black, state inspector, department of fire prevention 
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and work, is as follows: He was ordered by the fire marshal’s department to report 
at Hopkinsville on June 8th. The next morning he met Mr. Crews, and they went 
to the home of S. T. Wade. The Wade boys said that Dave Smith had been there 
that morning, and left word for their father to come to town by five o’clock. After 
taking the boys’ statement they returned to Hopkinsville and found S. T. Wade. 
He never told Wade that he had affidavits from Dave Smith or Frank Wilson or 
any one else; never mentioned Dave Smith’s name; never threatened Wade with 
any prosecution at all, nor used any kind of force or language that would scare or 
threaten. After reaching the room, he filled out a questionnaire. After taking the 
first statement from Wade, he told him that his statement did not agree with that 
of his boys; that he knew that his first statement was false; and he ought to make 
a clean manly statement. Wade broke down and began to cry, and said: 

“I cannot go back on those boys. I see you all know all about it anyway. I 
will tell the truth. I won’t say I struck a match to it, but I pulled some tape 
off of that pipe so it would burn.” 

After Wade told him that he did not know how to read or write, but could 
just sign his name, he went out to get a notary public, or some one else qualified to 
take his statement. He found Mr. Fruit in front of the bank. Fruit took down 
the statement, and, as he would take it down, would read it to Wade. He also read 
the whole thing to Wade before he signed it. . 

Sam Fruit, who was then county attorney, testified that he went to the hotel 
room at the request of Mr. Black. As Mr. Wade made his statement he wrote the 
sentences down and would read them back to him. At the conclusion he read the 
whole statement, and Mr. Wade voluntarily signed it. He thought that, Mr. Wade 
understood the statement. While he was there no force nor threats nor coercion 
of any kind were used by either Black or Crews to get Wade to sign the papers. 
However, he did not know what had occurred before he came into the room. 

The statement which S. T. Wade signed is as follows: 

‘State of Kentucky, Christian County. 
“A fhidavit. 

“The afhant, S. T. Wade, states that on the night of May 31, 1921, his Grant 
automobile burned; that in the afternoon of that day David Smith came to his 
house and left word with his (affiant’s) sons for affiant to come to town that night. 
Affiant came to Hopkinsville that night and went to Mr. Smith’s residence on.South 
Clay street, and had a conversation with Mr. Smith. Mr. Smith said he had found 
out the company had canceled the policy on affiant’s car, or that they were preparing 
to cancel it. He (Smith) said you had better make some disconnections and let it 
go. He said you (affiant) can buy a Ford for half the money. Mr. Smith said it 
seems that somebody is meddling with this insurance. business. 

“Affiant further states that he bought this car from the Smith Motor Company, 
but had not paid anything on it. Said David Smith had a mortgage on the car 
for the price of it, which was $1,695; that said car was insured for $1,200; but he 
has never received the policy; that David Smith paid the premium on the policy. 

“Affiant states that he pulled the tape off of a bursted gas pipe and let the gas 
escape, which set the car afire; that the car ran about a mile after he took the tape 
off before it burned. 

“TSigned] S. T. Wade. 

“Subscribed and sworn to before me by S. T. Wade this June 19, 1921. 
[Signed] E. H. Black, State Inspector Dept. of Fire Preventon and Rates.” 

[1] A reversal is asked on the ground that the court erred in awarding the 
assured the burden of proof, and on-the further ground that the verdict is flagrantly 
against the evidence. 

There are instances where a mere qualified denial will place the burden of proof 
on the defendant, but we have carefully examined the answer, and find that-it speci- 
fically denies certain facts essential to a recovery. With the pleadings in that state, 
it would have been the duty of the trial court to give a peremptory in favor of the 
defendant if no evidence had been introduced, and, that being true, there can be 
no doubt that the burden of proof was on plaintiffs. 

[2] It was testified without objection that the company wrote their agents at 
Hopkinsville to take up and cancel the policy, and that the notice was received by 
the agents on the morning before the fire. The theory of the Company is that David 
Smith, who had a lien on the car, and had paid the insurance premium, learned in 
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some way of the threatened cancellation; that Smith went to Wade’s farm and re- 
quested him to come to Hopkinsville that afternoon; that the scheme to burn the 
car was concocted then; and that S. T. Wade’s statement, which the overwhelming 
evidence shows to have been voluntarily made, was sufficient to overcome all the 
evidence to the contrary. The difficulty with this theory is that there was no evi- 
dence to show that Smith was apprised of the threatened cancellation, and, even if 
he was, it is hard to fathom the motive that induced the Wades to burn the car on 
which they paid a part of the purchase price in order that they might get the 
insurance. It may be conceded that the evidence that S. T. Wade’s statement was 
voluntarily made is very persuasive, and that probably we would have reached a 
different conclusion if we had sat in place of the jury; but, after all, he testified 
to facts tending to show that the statement was obtained by duress, and, with that 
evidence before the jury supplemented by the evidence of his son, who was with 
his father from the time that Hamilton fixed and started the machine up until the 
time the fire occurred, that neither he nor his father did anything to cause the fire, 
we cannot say that the verdict was flagrantly against the evidence. 

Judgment affirmed. 





KLOTZBACH v. BULL DOG AUTO FIRE INS. ASS’N. (No. 18677.) 
(St. Louis Court of Appeals. mi 1904) 2, 1924. Rehearing Denied Dec. 
267 Southwestern Reporter, 39. 

1. INSURANCE—“INDEMNITY AGAINST LOSS” DEFINED AND DIF- 
FERENTIATED FROM “INDEMNITY AGAINST LIABILITY.” 
Contracts of indemnity against loss differ from contracts of indemnity against 

liability, in that insurer in one case is liable only when insurer actually suffers loss, 

and in the other his obligation becomes fixed when liability attaches to insured. 

(For other cases, see Insurance, Dec. Dig. § 512.) 

2. INSURANCE—RIGHT OF ACTION ON INDEMNITY POLICY HELD TO 
ACCRUE UPON INSURER’S FAILURE TO PAY JUDGMENT DULY 
RENDERED. 

An automobile indemnity insurance policy, requiring insurer to defend claims 
and lawsuits, and pay “all final judgments” rendered against insured within terms 
of policy, held to be something more than strict indemnity against loss, and to give 
insured an immediate right of action upon an ne s failure to pay final judgment. 

(For other cases, see Insurance, Dec. Dig. § 5 

Appeal from St. Louis Circuit Circuit wee 4h Hartmann, Judge. 

“Not to be officially published.” 

Action by Fred E. Klotzbach against the Bull Dog Auto Fire Insurance Asso- 
ciation. Judgment for plaintiff, and defendant appeals. Affirmed. 

Kane, Schreiber & Newman and F. H. Bacon, all of St. Louis, for appellant. 

James J. O’Donohoe, of St. Louis, for respondent. 

Becker, J. Plaintiff below recovered judgment against the defendant in an 
action on a policy of insurance issued by it to him. Defendant in due course 
appeals. 

Plaintiff in his second amended petition avers that the defendant is a voluntary 
association authorized to do business as an inter-insurance exchange, and that it 
issued to him a policy, whereby in consideration of a certain premium it agreed, 
among other things, “to indemnify plaintiff against any and all loss and damages 
resulting from legal liability as shown under the terms of said policy accruing 
against plairitiff by reason of bodily injuries or death suffered or alleged to have 
been suffered by any person or persons by reason of and in consequence of the use 
and operation of plaintiff’s automobile producing said injury or death of one person 
in the sum of $2,500.” 

The petition further alleges that by the terms of said policy defendant agreed 


“In addition to the payment of the loss and damages as stated under coverage 
No. 4, being ‘property damage,’ and No. 5, being ‘personal injury,’ the subscribers at 
said association do further agree with the subscriber named herein, in relation to 
said coverage, as follows: 

“(a) To defend in the name and on behalf of said subscriber and at the cost 
and expense of the association all claims, demands, or suits arising under the cover- 
age extended thereunder. 
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“(b) To pay all actual costs and expenses incurred in any and all such de- 
fenses, and to pay all final judgments rendered against said subscriber, wherein 
same specifically comes within the coverage extended thereunder, but in no case 
to exceed the maximum limits of liability in this policy provided.” (Italics ours.) 

The petition further alleges that on the 28th day of April, 1921, Raymond 
Walage was injured by plaintiff's automobile, and by his next friend recovered a 
judgment in the circuit court of the city of St. Louis, Mo., against the plaintiff for 
$6,000, which has become final. The petition. also alleges that the defendant de- 
fended the suit in behalf of plaintiff, but refuses to pay any part of the final judg- 
ment, and prays judgment for the sum of $2,500. 

The defendant filed a demurrer to said second amended petition on the ground 
that the said second amended petition does not state facts sufficient to constitute a 
cause of action. This demurrer was overruled by the court, and, defendant declining 
to plead further, judgment was rendered against the defendant for $2,707.50, where- 
upon defendant appeals. 

Appellant claims that the policy in question is one of indemnity against loss, 
and that plaintiff cannot maintain an action thereon without showing loss by payment 
of the judgment; that, if the action is one for damages for a breach of the contract 
of insurance, the petition fails to show that he has sustained any damage for which 
he is to be indemnified by defendant. 

[1] There is a well-recognized difference between contracts of indemnity against 
loss and contracts of indemnity against liability. In the former the insurance com- 
pany does not become liable until loss has actually been suffered and the amount 
of the insurance does not become available until the assured has paid the loss, 
whereas in the latter case the obligation of the insurance company becomes fixed 
when the liability geo to the insured. Conqueror Zinc & Lead Co. v. A®tna 
Insurance Co., 152 Mo. App. 332, loc. cit. 338, 133 S. W. 156; Most v. Insurance Co. 
(Mo. App.) 196 S. W. loc. cit. 1064 ; Century Realty v. Insurance Co., 179 Mo. 
App. loc. cit. 144, 161 S. W. 630. 

[2] Construing the language in the policy before us, this contract, in our view, 
must be held to be something more than a strict indemnity against loss for the rea- 
son that the company agreed, not only to indemnify plaintiff against all loss and 
damages resulting from legal liability, but also to pay all final judgments rendered 
against the insured whenever the same specifically come within the coverage ex- 
tended. It is not controverted but that a final judgment was rendered against the 
insured. That such judgment resulted in a case which came specifically within 
the coverage extended under the policy cannot be questioned, in that the insurer 
under the terms of this very policy conducted the defense of the case in which the 
judgment in question was finally rendered against plaintiff, 

There is abundant authority which supports our view that, where a contract 
is so expresesd as to place on the indemnitor, whose promise is to indemnify against 
loss, the additional obligation of performing some act in regard to the subject- 
matter of the indemnity for the benefit of the indemnitee, on his neglect to perform 
the act, an immediate right of action will accrue to the indemnitee whether or not 
he has sustained any actual damage. See Trinity Parish, etc., v. A©tna Insurance 
Co., 37 Wash. 515, 79 P. 1097; Oriental Lumber Co. v. Blades Lumber Co., 103 
Va. 730, 50 S. E. 270; Hilliard v. Newberry, 153 N. C. 104, 68 S. E. 1056; Hlems 
v. Appleton, 43 Ind. App. 490, 85 N. E. 733, 86 N. E. 1023; Poling v. Maddox, 41 
W. Ba. 779, 24 S. E. 999; Cudaback v. Hay (C. C.) 134 Fr. 120" affirmed 139 F. 

369, 71 C. C. A. 465 ; Conner v. Reeves, 35 Hun (N. Y.) 507; City of New York 
v. dois 96 App. Div. 184, 89 N. Y. S. 190, loc. cit. 192, 

It follows from what we have ruled herein that the judgment should be 
affirmed. It is so ordered. 

Allen, P. J., and Daues, J., concur. 


ELLIOTT v. -sararprenicthtes: ~~ guns INS. CO. OF NEW YORK. 
(No. 


(St. Louis Court of Appeals. Missouri Dec. 2, 1924.) 
67 Southwestern Reporter 
1. INSURANCE—PROVISION AS TO CONCLUSIVENESS OF APPRAIS- 
ERS’ AWARD CONSTRUED AS QUALIFIED BY STATUTE. 
Provision of automobile fire insurance policy, that award of any two appraisers 
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shall determine sound value and loss or damage, must be construed as qualified by 
Rev. St. 1919, § 6239, prohibiting denial that property was worth amount insured 
when policy was issued. 

(For other cases see Insurance, Dec. Dig. § 574 [5].) 


Zz. INSURANCE—APPRAISERS’ AWARD HELD NOT BINDING AS TO 
SOUND VALUE AND AMOUNT OF LOSS OR DAMAGE. 
Appraisers’ award, ignoring value of automobile as fixed by fire policy, in 

violation of Rev. St. 1919, § 6239, and determining amount of loss on basis of actual 

value just before fire on basis of price of secondhand cars, as shown by book 
published in another city, without considering condition of and number of miles 
traveled by insured car, use it had been put to, and value thereof in vicinity, cannot 
be upheld. 

(For other cases see Insurance, Dec. Dig. § 574 [1].) 

3. INSURANCE—STATEMENTS OF INSURER’S APPRAISER HELD 
NOT PURELY HEARSAY, BUT COMPETENT TO SHOW BIAS OR 
PREJUDICE; STATEMENTS OF APPRAISER NOT COMPETENT TO 
ee TO REPRESENT COMPANY IN ADJUSTMENT 
Statements by insurer’s appraiser, offering to adjust loss and showing authority 

to do so, held not purely hearsay, but competent as tending to show him partisan, , 

not altogether free from bias or prejudice, though not to show authority to represent 

company in adjusting loss. 
(For other cases see Insurance, Dec. Dig. § 564.) 


5. INSURANCE—OVERRULING MOTION IN ARREST BECAUSE OF 
ALLOWANCE OF ATTORNEY FEES AND ABSENCE OF FINDING 
OF VEXATIOUS DELAY IN PAYING LOSS HELD NOT ERROR. 
Assignment of error in overruling motion in arrest of judgment for plaintiff, in 

action on automobile fire policy, because jury allowed attorney fees and not pen- 

alties, and did not find that defendant was guilty of vexatious delay in paying loss, 
held without merit. 
(For other cases see Insurance, Dec. Dig. § 670.) 


6. INSURANCE—VEXATIOUS REFUSAL TO PAY LOSS HELD FOR 
JURY, THOUGH INSURED DEMANDED AND SUED FOR MORE 
THAN HE RECOVERED. 

That insured claimed in proof of loss and sued for full amount of policy, but 
recovered substantially less did not negative vexatious refusal to pay loss, as matter 
of law, where letter from insured’s counsel to insurer’s adjuster, long before suit 
was brought, clearly indicated insured’s wiliingness to accept less than full amount, 
and insurer refused to pay only because insured demanded more than amount 
awarded by appraisers, which evidence showed was inadequate. 

(For other cases, see Insurance, Dec. Dig. § 668 [1].) 

Appeal from Circuit Court, Montgomery County; Ernest S. Gantt, Judge. 

“Not to be officially published.” 

Action by M. J. Elliott against the Fidelity-Phenix Fire Insurance Company 
of New York. Judgment for plaintiff, and defendant appeals. Affirmed. 

W. C. Hughes, of Montgomery City, and Crow & Newman, of Kansas City, 

for appellant. 

Emil Roehrig, of Warrenton, and Emil P. Rosenberger, of St. Louis, for 
respondent. . 

Sutton, C. This is an action on a fire insurance policy covering plaintiff’s 
six-cylinder Buick touring car. The policy was issued on June 26, 1921. It in- 
sured plaintiff against loss or damage upon the car by fire to the amount of 
$1,400. The car was destroyed by fire on May 12, 1922, on the highway near 
Warrenton where plaintiff resided. The petition sets up the issuance of the 
policy, the destruction of the car by fire, alleges a direct loss and damage by 
reason thereof in the full amount of the policy, charges vexatious refusal to pay 
the amount due under the policy, and prays judgment accordingly. 

Defendant, by its answer, denies generally the allegations of the petition and 
sets up as a special defense an appraisal of the plaintiff’s loss in accordance with 
the provisions of the policy, resulting in an award of $800 as the total loss and 
damage sustained by plaintiff. Plaintiff, by his reply, charges fraud, incompetency, 
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unfairness, bias, and prejudice, and arbitrary action and disregard of the provisions 
of the policy and statute in making the appraisal and award. 

The cause was tried to a jury. They found for the plaintiff and assessed the 
amount of his recovery, including interest, at the sum of $1,302.08, and further 
found that the defendant had vexatiously and without reasonable cause refused 
to pay plaintiff’s loss, and awarded him for attorney’s fee the sum of 
Judgment was given accordingly. Defendant appeals. 

{1] The defendant assigns reversible error upon the refusal of the court to 
peremptorily instruct the jury that they could find for the plaintiff only the sum 
of $800 as awarded by the appraisers, because the evidence was insufficient to 
authorize an annulment of the award or to justify the jury in disregarding it. 
The provision of the policy under which plaintiff’s loss and damage was sub- 
mitted to appraisal is as follows: 

“In case the assured and this company shall fail to agree as to the amount of 
loss or damage each shall, on_ the written demand of either, ‘select a competent 
and disinterested appraiser. The appraisers shall first select a competent and 
disinterested umpire, and failing for 15 days to agree upon such umpire then, on 
request of the assured or this company, such umpire shall be selected by a judge 
of a court of record in the county and state in which the property insured was 
located at time of loss. The appraisers shall then appraise the loss and damage, 
stating separately sound value and loss or damage to each item, and failing to 
agree shall submit their differences only to the umpire. An award in writing, 
so itemized, of any two when filed with this company shall determine the amount 
of sound value and loss or damage.” 

This provision of the policy must be construed as qualified by the following 
provision of section 6239, Revised Statutes 1919: 

“Provided further, that in all suits brought upon policies of insurance against 
loss or damage by fire hereafter issued or renewed, the defendant shall not be 
permitted to deny that the property insured thereby was worth at the time of 
the issuing of the policy the full amount insured therein on said property covering 
both real and personal property.” 

f the provision of the policy were not thus construed it _— be utterly 
void for contravening the statute. Havens. v. Germania Fire Ins. Co., 123 Mo. 403, 
loc. cit. 417. 27 S. W. 718, 26 L. R. A. 107, 45 Am. St. Rep. 570; Norris v. 
Farmers’ Mutual Fire Ins. Co., 65 Mo. App. 632, loc. cit. 639 ; McCollum v. Liver- 
pool, London & Globe Ins. Co., 67 Mo. App. 66, loc. cit. 71; Strawbridge v. 
Standard Fire Ins. Co., 193 Mo. App. 687, loc. cit. 690, 187 S. W. 79; Hilburn v. 
Phoenix Ins. Co., 140 Mo. App. 355, loc. cit. 368, 124 S. W. 63; Baker v. Phoenix 
Assurance Co., 57 Mo. App. 559; Jacobs v. North British & Mercantile Ins. Co., 
61 Mo. App. 572; Prather v. Connecticut Fire Ins. Co., 188 Mo. App. 653, 176 
S. W. 527; Non-Royalty Shoe Co. v. Phoenix Assurance Co. (Mo. App.) 178 
S. W. 246; Non-Royalty Shoe Co. v. Phoenix Assurance Co., 277 Mo. 399, loc. 
cit. 417, 210 S. W. 37; Joyce v. St. Paul Fire & Marine Ins. Co. (Mo. App.) a 
S. W. 745; Spickard v: Fire Association of Philadelphia, 164 Mo. App. 1, 
> W. 808; Gibson v. Missouri Town Mutual Ins. Co., 82 Mo. App. 515; “o'kect 

Liverpool, London & — Ins. Co., 140 Mo. 558, 41 S. W. 922, 39 L. R. A. 
819; Security Printing Co. Westchester Fire Ins. Co., 204 Mo. ‘App. 390, 221 
S. W. 430; Howerton v. sh State Ins. Co., 105 Mo. App. 575, loc. cit. 582, 
80 S. W. 27. 

The evidence coming from both sides of the case conclusively shows a total 
loss of the insured car. Practically all of the combustible material was destroyed. 
The value of what remained of the car after the fire did not exceed $50. The 
value was estimated by one of the witnesses as low as $25. The appraisers valued 
it at $50. Rogers v. Connecticut Fire Ins. Co., 157 a, A 671, 139 S. W. 265; 
Ricks v. National Fire Ins. Co. (Mo. App.) 254 S. W. 414. 

Plaintiff purchased the car new in 1920. He used it only as a pleasure car. 
It had not been run over 3,000 miles. Nothing had been spent on it for repairs. 
It was in: perfect condition just before the fire. The mechanical condition was 
good. The upholstering was as good as new. The body of the car and the 
paint was in extra good shape. The motor was in perfect condition. It ran per- 
fectly. Just a few weeks before the fire the car had been equipped with new 
tires at a cost of $100. The depreciation on the car from the date of the issuance 
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of the policy to- the date of the fire from use, injury, or damage was shown on 
the part of the plaintiff to be approximately $150. 

Defendant requested an appraisal of the plaintiff’s loss, and appointed W. L. 
Chamberlin of Kansas City, Mo., as its appraiser, Plaintiff appointed as his ap- 
praiser W. H. Drunert of Warrenton. 

Pursuant to his appointment as appraiser, Mr. Chamberlin went to Warrenton 
on Sunday, June 11th. . He immediately called upon the plaintiff’s attorney and 
sought to make an adjustment of the claim. On the following Monday he called 
on plaintiff and sought to adjust the claim with him. Concerning this interview 
the plaintiff testified: < : 

“He said he was sent there as an appraiser by the Fidelity-Phenix Fire In- 
surance Company, and said he would like to talk to me. He talked to me a half 
hour, probably longer. He said he thought we could get together in the matter 
of an adjustment without entering into an appraisement, and explained to me 
that an appraisement would be more expensive to me. I asked him what authority 
he had to’adjust. I told him I thought he was an impartial appraiser. He said 
he had a right to adjust. I told him that I didn’t think that the insurance com- 
pany would take an adjustment from him as an appraiser and he said, “They 
always have done it.’ I told him he would have to see my appraiser, Mr. Drunert. 
He asked me where Mr. Drunert lived and I showed him.” = 

Later, on the same day, Mr. Chamberlin got in touch with Mr. Drunert. 
Concerning what transpired between them on that occasion, Mr. Drunert, testifying 
for plaintiff, said: 

“We discussed the question of the appraisement. He said we might be able 
to get together. He said he wanted to get things settled up and get out of town. 
I proposed that we would appoint an umpire. He said we hadn’t disagreed and 
we wouldn’t appoint one until we had disagreed. He .said in case we couldn’t 
agree there would be an umpire appointed; otherwise there was no occasion for 
one. He proposed to appraise the car at about $1,000 as I remember it. I stated 
to him my judgment and opinion that the car was worth $1,250 just before the 
fire. I told him the car in the vicinity was worth that much money, that the car 
was in good shape, and I would take it at that price, and I said, ‘More than that, 
the insurance company priced it at $1,400 not more than 10 months before, and 
it hadn’t depreciated any since then.’ I proposed to go ahead and get prices on 
these 1910 model Buicks. There were about 20 cars in the vicinity and I proposed 
we would get prices on those. He said that wouldn’t do. He wanted to take the 
prices in the papers, or whatever they were advertised at, or the prices in the 
book off at Chicago, St. Louis, or Kansas City, and I wouldn’t stand for that. 
I told him that the cars in different communities had different values, and more 
than that this particular car had received better treatment and was in better shape 
probably than the cars that were advertised. I told him I thought the car was 
worth $1,250 and I proposed to allow plaintiff $1,200 and let him retain the salvage. 
We were unable to agree as to the amount of the loss.” 

Mr. Drunert further testified: 

“On June 21st following, Mr. Chamberlin wrote me suggesting the names 
of four persons acceptable to him, any one of whom would be acceptable to him 
to act as an umpire. On June 24th, I wrote to him submitting the names of four 
persons acceptable to me. Among these was Edward Isenmann of Warrenton. 
On July 10th, I met Mr. Chamberlin again upon the street there in Warrenton. 
He came to me and said he had accepted one of my selections for the umpire, 
Mr. Isenmann. I think he told me he had seen Mr. Isenmann. I asked him if 
Mr. Isenmann would serve, and he said, “Yes; he would serve.’ He said, ‘I guess 
you couldn’t object to him; he is one of your own selections.’ We went down 
to Mr. Isenmann’s garage and told him he had been selected as an umpire. Mr. 
Chamberlin said to me, “Well, what do you say the car is worth?’ I said it was 
worth $1,250. Mr. Chamberlin said, “Well, I say $800.’ Mr. Isenmann went to 
get out his book, and J said, ‘Well now, I'll tell you about this book business; 
that don’t go on this car.’ When these two gentlemen wouldn’t agree with me, I 
just walked away and quit.” 

Concerning the appraisement, Mr. Isenmann, testifying for the defendant, 
said: 

“We appraised the car at $800. That was the value of the car, that was our 
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appraisement. We placed the value of $50 on the salvage and: the salvage was 
to go to the company. In my opinion the car depreciated in value 20 or 25 per 
cent. from usage, damage, or injury from the time of the issuance of the policy 
to the time of the fire. I base my opinion on the use of the car. I couldn’t say 
how many miles the plaintiff’s car had traveled because I never was with the car. 
When we made the appraisement I had not read the terms of the policy, nor the 
statute governing the liability of insurance companies on insurance policies. No- 
body had read them to me or explained them to me. We had a good book there 
that was published by some company in Chicago, which was published for the 
trade and which fixed and gave a list of the average price of secondhand cars of 
all makes at St. Louis. In making this appraisement we were guided solely by 
this good book and our judgment. It didn’t make any difference to me in making 
the appraisement whether the car had run 30,000 miles or less than 3,000 miles 
or whether the car had new tires or old tires. In making the appraisement we 
had before us this good book which gave a price list of secondhand cars, that is 
gave the price. It said nothing about the price of cars at Warrenton. All I 
was going by was what the book said. In making the appraisement I did not 
take into consideration the fact that the plaintiff’s car had a new set of tires, nor 
what the condition of the upholstering was, nor what was the condition of the 
paint, nor what was the condition of the motor. In making the appraisement I 
did not take into consideration that the insurance company had insured this car 
for $1,400 on the 15th day of June, 1921, and said that the car was worth $1,400, 
and that that was its actual value at that time. We used our own judgment. [| 
just treated the car the same as any other secondhand car; that is they are all 
secondhand cars after they are run. After the appraisement was made Mr. 
Drunert left.” . 

Later, on the same day, defendant’s appraiser and the umpire made up and 
signed their award, certifying that they had determined the loss and damage 
on the plaintiff's car to be $800, and the sound value thereof the same amount. 
Though the written award made no mention of it, the evidence concedes that the 
salvage or remains of the car was awarded to the defendant, and that the defendant 
thereupon took possession if the same or assumed control of it. 

By way of impeachment it was shown that, about a week before the trial, Mr. 
Isenmann’s deposition was taken and that he then testified that the depreciation 
on the car from usage, damage, or injury from the time of the issuance of the 
policy to the time of the loss was practically nothing. Defendant’s appraiser, Mr. 
Chamberlin, though present in the courtroom during the trial, did not testify. 

[2] Under this evidence it is clear that the court committed no error in re- 
fusing to instruct as a matter of law that the award of the appraisers was con- 
clusive. On the contrary, a peremptory instruction to the jury to disregard the 
award would have been justified It was the plain duty of the appraisers to 
accept the amount written in the policy as the value of the car at the time the 
policy was issued and to deduct from this amount depreciation accruing from the 
time of the issuance of the policy to the time of the fire in determining the 
amount of the plaintiff’s loss or damage. This was ‘not done. The value of the 
car as fixed by the policy was utterly ignored. An attempt was made to determine 
the amount of the loss by taking the actual value of the car just before the fire 
as a basis for such determination. But even this value was not arrived at in a 
proper way. In arriving at this value the average price of secondhand cars at St. 
Louis, as shown by a book published in Chicago, was taken as a basis of valuation, 
and the condition of plaintiff’s car, the number of miles it had traveled, the use it 
had been put to, and the value of such a car in the vicinity of Warrenton received 
no consideration. All this the undisputed evidence produced by the plaintiff, as 
well as that produced by the defendant, concedes. In no view of the case can the 
award be upheld. Jones v. Orient Ins. Co., 184 Mo. App. 402, 171 S. W. 28; Non- 
Royalty Shoe Co. v. Phoenix Assurance Co., 277 Mo. 399, 210 S. W. 37; Baker 
v. Phoenix Assurance Co., 57 Mo. App. 559; Joyce v. St. Paul Fire & Marine Ins. 
Co. (Mo. App.) 194 S. W. 745; Hilburn v. Phoenix Ins. Co., 140 Mo. App. 355. 
loc. cit. 368, 124 S. W. 63; Howerton v. Iowa State Ins. Co., 105 Mo. App. 575, 
loc. cit. 583, 80 S. W. 27; Gibson v. Missouri Town Mutual Ins. Co., 82 Mo. App. 
515, loc. cit. 521; Strawbridge v. Standard Fire Ins. Co., 193 Mo. App. 687, loc. 
cit. 690, 187 S. W. 79; Dworkin v. Caledonian Ins. Co., 285 Mo. 342, 226 S. W. 846. 
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[3] The defendant assigns prejudicial error upon the admission of the state- 
ments of its appraiser, Mr. Chamberlin, offering to adjust the loss and showing 
he was authorized to do so. Chamberlin’s statements were not competent to show 
he was authorized to represent the company in the adjustment of the loss, nor 
were they admitted for that purpose. But, though his statements were not com- 
petent to prove he was authorized to act as an adjuster for the defendant, they 
were competent to prove that he considered himself authorized to so act and that 
he actually assumed to do so. They were not purely hearsay; they were oral 
acts tending to show him a partisan not altogether free from bias or prejudice 
that might improperly influence his judgment in the appraisement. 

[4] Defendant assigns error upon the giving of plaintiff’s instruction relating 
to the measure of his recovery. That portion of the instruction complained of 
is as follows: 

“You must reckon the car in question as being worth $1,400 on June 15, 1921 
(the day the policy in suit was issued), and from this sum you will deduct the 
inherent depreciation in the car itself as found from the evidence through use, 
injury, or damage accruing to it subsequent to the date of the policy and before 
the fire, and the sum thus found by you will in this case be the reasonable value 
of the:car in question on the day of and immediately before the fire in question.” 

The defendant's criticism of the instruction is as follows: 

“This instruction is contradictory in that it leaves the jury to say whether 
or not the depreciation was inherent through use, injury, or damage, when it 
could be and was greatly depreciated as to its actual cash value at the time of the 
loss for many reasons other than that specifically specified in the instruction.” 

Defendant makes this criticism of the instruction for the first time in its 
reply brief filed with leave subsequent to the submission of the case here. Never- 
theless we have given the assignment full and careful consideration, and find 
there was no prejudicial error in the giving of the instruction under the facts as 
disclosed by the record in this case. Strawbridge v. Standard Fire Ins. Co., 193 
Mo. App. 687, loc. cit. 690, 187 S. W. 79; Gibson v. Missouri Town Mutual Ins. 
Co., 82 Mo. App. 515, loc. cit. 521. 

[5] The defendant, in its original brief, makes the following assignment of 
error: 

“The court erred in overruling motion in arrest, for the reason that the jury 
allowed attorneys’ fees, and did not allow penalties, and the jury did not find that 
the defendant had been guilty of vexatious delay.” 

Clearly this assignment is without merit. Rabok Mfg. Co. v. Agricultural Ins. 
Co., 212 Mo. App. 600, 236 S. W. 916. 

[6] Defendant, in its reply brief, assigns as error the submission to the jury 
of the issue of vexatious refusal to pay the loss, and says that issue should not 
have been submitted to the jury for the reason that the plaintiff demanded and 
brought suit for the full amount of the policy, and recovered substantially less 
than that amount. In support of this assignment defendant cites and relies upon 
two decisions of the Kansas City Court of Appeals. Fager v. Commercial Union 
Assurance Co., 189 Mo. App. 464, loc. cit. 469, 176 S. W. 1064; Kahn v. London 
Assurance Corp., 187 Mo. App. 216, loc. cit. 219, 173 S. W. 695. We do not under- 
stand these cases to hold that under no circumstances may an insurer be convicted 
of vexatious refusal to pay the amount due under the policy, because the insured 
demands and sues for more than the jury finds him entitled to recover. In this 
case it is true the plaintiff, in his proof of loss, claimed the full amount of the 
policy, but, in a letter written by plaintiff's counsel to the defendant’s adjuster 
long before the suit was brought, it was clearly indicated that the plaintiff was 
willing to accept less than that amount in settlement. In that letter counsel said: 

“I may say for Mr. Elliott that he is ready at all times to accept a fair settle- 
ment, but it must be something commensurate with his loss.” 

It is manifest that the defendant did not refuse to pay, because plaintiff de- 
manded the full amount of the policy, $150 more than the jury found he was 
entitled to recover, but because he demanded more than $800, the amount awarded 
by the appraisers. The defendant insisted upon settling the loss by the payment 
of this amount and no more. All of the evidence shows that.this amount was 
inadequate. The defendant’s witness, Mr. Isenmann, would not say the depreciation 
on the car subsequent to the issuance of the policy was more than 25 per cent., and, 
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in his deposition taken in the case about a week before the trial, this witness re- 
peatedly testified in the most positive and emphatic terms that the depreciation on 
the car was merely nominal. The defendant’s appraiser, Mr. Chamberlin, gave it 
as his opinion at the first session of the appraisers that the loss amounted to 
$1,000. This was shown by the testimony of plaintiff's appraiser, Mr. Drunert, 
and, notwithstanding Mr. Chamberlin was in attendance at, the trial, this testimony 
went to the jury uncontradicted. Practically all of the evidence showed that 
plaintiff was entitled to recover the amount awarded him by the jury. The 
evidence to the contrary was unsubstantial. The rule of law as to the proper 
measure of plaintiff's loss and damage was well settled. Promptly after the 
appraisers made their award defendant mailed plaintiff its check for $800, pursuant 
to the award. Plaintiff, through his counsel, promptly returned the check, together 
with a letter relating to the award. Parts of this letter were excluded from 
evidence on the objection of defendant, but enough appears to show that the 
defendant was informed that plaintiff purposed to disregard the award. Under 
these circumstances the defendant could not sit idle and without investigation 
blindly rely upon the award. To investigate was to know that the award was 
invalid and void. There was not a particle of evidence in the case to support the 
award, and the defendant itself was the first to produce at the trial evidence 
showing the farcical character of the appraisal. In this state of the record it 
may not be said as a matter of law that there was no evidence in the case to 
show a vexatious refusal to pay plaintiff’s loss. 

The Commissioner recommends that the judgment of the Circuit Court be 
affirmed. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court is accordingly affirmed. 

Allen, P. J., and Becker and Daues, JJ., concur. 


HESSLER v. NORTH RIVER INS. CO. OF CITY.OF NEW YORK. 
(Supreme Court, Appellate Division, Fourth Department. January 14, 1925.) 
207 New York Supplement 529. 

1, INSURANCE—INSURER NOT INJURED BY ALLEGATION OF COM- 

PLAINT THAT INSURER HAD WAIVED BREACH OF WARRANTY. 

As evidence of insurer’s waiver of breach of warranty of complete ownership 
of automobile would be competent without allegation thereof in complaint, that insured 
pleaded facts constituting waiver did not injure insurer. 

(For other cases, see Insurance, Dec. Dig. § 639. 

2. INSURANCE—WHETHER AGENT STATED HE WOULD OBTAIN 
FROM SELLER OF AUTOMOBILE INFORMATION TO WRITE INSUR- 
ANCE POLICY HELD FACT QUESTION FOR JURY. 

Whether agent who handled automobile insurance stated that he would obtain 
from seller of automobile information to enable him to write policy held to present 
question of fact for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. INSURANCE—INSURER HELD LIABLE ON POLICY — 
FACTS AS TO TITLE, CORRECTLY DISCLOSED TO AGE 
Where insured stated to agent true facts as to title of automobile Sales policy 

was issued, the agent misstated facts, insured could recover thereon. 

(For other cases, see Insurance, Dec. Dig. § 379[2.]) 

4. INSURANCE—INSURED HELD ENTITLED TO RECOVER IF AGENT 
STATED HE WOULD OBTAIN INFORMATION FROM SELLER OF 
AUTOMOBILE INSURED. 

If insurance agent stated he would obtain from seller of automobile information 
to write automobile policy, but failed to do so, insured could recover even if she gave 
agent no information. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

5. INSURANCE—PROVISION AGAINST WAIVER BY AGENT HELD AP- 
PLICABLE ONLY AFTER POLICY ISSUED. 

Policy provision that local agent cannot waive any provision thereof, unless 
in writing indorsed thereon or attached thereto, — only after policy is issued, 
and does not apply to waiver or estoppel before policy becomes effective. 

(For other cases, see Insurance, Dec. Dig. § 385.) 
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6. INSURANCE—EVIDENCE THAT INSURER WAIVED PROOF OF LOSS 
OR WAS ESTOPPED FROM ASSERTING FAILURE TO FURNISH IT 
HELD TO PRESENT FACT QUESTION FOR JURY. 

Evidence that: insurer waived service of proof of loss or estoppel itself from 
asserting failure to serve it within 60 days held to present question of fact for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[15]. 

7. INSURANCE—LOCAL AGENT CANNOT BIND COMPANY BY WAIVER 
OR ESTOPPEL AFTER LOSS. 

Local agent with authority to issue policy has no power to bind company by 
waiver or estoppel after loss. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

8. INSURANCE—EVIDENCE THAT LOCAL AGENT WAIVED PROOF OF 
LOSS HELD COMPETENT, WHERE SPECIAL AGENT INFORMED 
INSURED LOCAL AGENT HAD SUCH AUTHORITY. 

Evidence that local agent waiver service of proof of loss was competent, where 
special agent told insured, before 60 days expired, that if local agent said so “it is 
all right,” as special agent had authority to waive service of proof of loss, notwith- 
standing evidence that his authority was limited. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

9. INSURANCE—THAT INSURANCE COMPANY, AFTER KNOWLEDGE 
OF FORFEITURE, RECOGNIZES VALIDITY OF POLICY, AUTHOR- 
IZES FINDING IT WAIVED FORFEITURE. 

That insurance company after knowledge of forfeiture negotiates with insured 
and recognizes validity of policy, and does acts based thereon, and requires assured 
to do something or incur trouble or expense, authorizes finding that it waived 
forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 665[8]. 

10. INSURANCE—ADOPTION OF NEW YORK STANDARD FORM OF 
POLICY DID NOT CHANGE LAW RELATING TO ESTOPPEL OF 
INSURER. 

Adoption of New York standard form of policy has not changed law that in- 
surance company, receiving correct information, but writing false statement in policy, 
is estopped from relying on false statement as defense to action on policy. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

Appeal from Supreme Court, Oneida County. 

Action by Alice E. Hessler against the North River Insurance Company of the 
City of New York. From a judgment for plaintiff, and from an order denying 
defendant’s motion to strike the case from the Trial Term calendar and to transfer 
it to the Equity Term, and from an order denying defendant’s motion for a new trial 
made on the judge’s minutes, defendant appeals. Judgment and orders reversed on 
the law, and new trial granted. 

Argued before Hubbs, P. J., and Clark, Davis, Crouch, and Talyor, JJ. 

Arthur J. Foley, of Utica, for appellant. 

Southworth & Scanlan, of Utica (L. N. Southworth, of Utica, of counsel), for 
respondent. 

Husss, P. J. On March 26, 1921, the plaintiff purchased from the Sherman 
Sales Company of Utica, N. Y., a Marmon touring car on a conditional contract of 
sale. Immediately after closing the contract of purchase, she telephoned to Cantwell 
& Bromley, Inc., the local agent of the North River Insurance Company of the City 
of New York, the defendant herein, and asked Mr. Bromley, the secretary and treas- 
urer of said corporation, to place a fire and theft insurance policy on the car. The 
policy was afterward issued to her, and she placed it in a safety deposit box without 
reading it. On the night of December 12, 1921, the car was stolen. The plaintiff 
notified the local agent of the loss, and finally, on or about March 27, 1922, the de- 
fendant advised the plaintiff that it declined to pay. Thereafter this action was 
commenced. 

[1] The complaint is rather unusual. It alleges the making of the contract, the 
loss, and the refusal of the company to pay, and then alleges that by mistake the 
policy stated that the plaintiff was the sole and unconditional owner of the car, and 
that it was fully paid for, or that such statement was embodied in the policy for the 
purpose of defrauding the plaintiff; also, that at the time she made the application 
for the policy she gave Mr. Bromley all the information which he asked for and did 
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not misrepresent or conceal any fact in regard to the ownership of the car or the 
amount paid thereon, and did not represent to him that the purchase price of the 
car was fully paid. The theory of the plaintiff’s attorney was apparently that the 
act of the local agent in writing the policy with the clause therein. to the effect that 
it should be void if the plaintiff was not the sole and unconditional owner, and if the 
car was not fully paid for did not bind the plaintiff, as she had not made any such 
statement. The defendant was not injured by the attempt of the plaintiff to plead 
the facts constituting a waiver of a breach of warranty, in view of the fact that the 
plaintiff was not required to anticipate that the defendant would plead such a breach. 
The evidence of a waiver of the breach of warranty in question would have been 
competent without any allegation of waiver in the complaint. L. Black & Co. v. 
London Guaranty & Accident Co., 190 App. Div. 218 (4th Dept.), 180 N. Y. S. 74, 
affirmed 232 N. Y. 535, 134 N. E. 561. 

The complaint also alleged facts which tended to show a waiver of the service 
of a proof of loss within 60 days as required by the policy. It demands judgment: 
First, that the policy be reformed by striking out the words “no exceptions” and 
inserting therein the words “purchased. under a conditional contract of sale and there 
is unpaid thereon the sum of $3,100”; and, second, that the plaintiff have judgment 
for $4,500 and interest. 

The plaintiff placed the case upon the trial term calendar. At the opening of 
the term the defendant moved to strike the case from the calendar on the ground 
that it was not a jury case. An order was made denying said motion, and the de- 
fendant has appealed from such order. The defendant, in its answer, has set up 
two alleged defenses: First, that the plaintiff breached the warranty contained in 
said policy that she was the sole and unconditional owner of the car and concealed 
and misrepresented a material fact concerning the subject of the insurance; and, 
second, that the plaintiff failed to serve a proof of loss within 60 days as required 
by the policy. 

[2, 3] The plaintiff testified that she informed Mr. Bromley when she applied 
for the policy that she was not the sole owner of the car and that she had given 
a conditional contract of sale; also, that Mr. Bromley said he would get the neces- 
sary information in order to enable him to make out the policy from the Sherman 
Sales Company, as he had done before. The plaintiff was corroborated as to the talk 
over the telephone with Mr. Bromley by the witness Buchanan. That evidence made 
a question of fact for the jury. It the plaintiff stated the true facts to the agent 
before the policy was issued and the agent, with that knowledge, prepared the policy 
and misstated in the policy the fact as to the plaintiff’s title, the plaintiff may recover. 
To hold otherwise would enable the defendant to perpetrate a fraud upon the plain- 
tiff. The defendant would have received the plaintiff’s money and not have given her 
anything of value in return. Forward v. Continental Insurance Co., 142 N. Y. 382, 
37 N. E. 615, 25 L. -R. A. 637; McClelland v. Mutual Life Ins. Co. of New York, 217 
N. Y. 336, 111 N. E. 1062. 

[4] Even if the plaintiff did not give the defendant the information and the 
agent’s secretary, Mr. Bromley, said he would obtain it from the Sherman Sales 
Company and failed to do so, the plaintiff could recover. Skinner v. Normand, 165 
N. Y. 565, 59 N. E. 309, 80 Am. St. Rep. 776. 

[5] The clause in the policy which provides that the local agent cannot waive 
any provision thereof unless in writing indorsed upon or attached to the policy 
has no application. That applies to the policy only after it is issued, and not to 
waiver of estoppel before the policy becomes effective. 

[6-8] The question of whether the insurance company waived the service of a 
proof of loss within 60 days or estoppel itself from asserting the failure to serve 
it within that time was properly left to the jury as a question of fact, and there is 
sufficient evidence to sustain its finding upon that question. Within 60 days Mr. 
Bromley told the plaintiff that she need not serve a proof of loss, that he had notified 
the company of the loss, and he showed her a telegrom from the company. A local 
agent with authority to issue policies has no power to bind the company by waiver 
or estoppel after a loss. Sinicrope v. Hartford Fire Insurance Co., 207 App. Div. 
114 (4th Dept.) 201 N. Y. S. 615. That evidence became competent, however, when 
the plaintiff testified that she told Mr. Dosser, a special agent of the defendant, 
about her conversation with Mr. Bromley, and he replied: “Mr. Bromley knows his 
business. * * * If he told you it is all right.” That was before the 60 days had 
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expired, within which time the proof of loss should have been served. Mr. Bromley 
testified that Mr. Dosser was a special agent of the defendant, and that “he investi- 
gated claims and on some occasions made settlements.” He had authority to waive 
the service of a proof of loss. Bishop v. Agricultural Insurance Co., 130 N. Y. 
488, 29 N. E. 844; Sergent v. Liverpool & London & Globe Ins. Co., 155 N. Y. 349, 
49 N. E. 935; Smaldone v. President, etc., of Insurance Co., 162 N. Y. 580, 57 N. E. 
168; Dobson v. Hartford Fire Insurance Co., 86 App. Div. 115 (4th Dept.), 83 
N. Y. S. 456, affirmed, 179 N. Y. 557, 71 N. E. 1130. The fact that the defendant 
offered evidence that the special agent’s authority was limited did not prevent the 
plaintiff, who did not have that information, from relying upon his apparent 
authority. ete 

[9] There is also evidence that the defendant, after the expiration of the 60 days, 
acting under a right given it by the policy, did acts and required the plaintiff to 
do acts which were proper only under a valid existing policy. It referred the claim 
to the general adjustment bureau for adjustment. Mr. Kinback, of the adjustment 
bureau, called on the plaintiff and attempted to settle the loss for less than the face 
of the policy. He asked to see the policy and the plaintiff showed it to him. He 
also asked to see the garage where the car had been kept, and the plaintiff’s husband 
went with him into the garage, some distance from the house where they then were. 
These things he could only do by virtue of a valid existing policy. Where an insur- 
ance company, after knowledge of a forfeiture, negotiates with the assured and recog- 
nizes the validity of the policy and does acts based thereon and requires the assured 
to do something or incur trouble or expense, the jury may find from such evidence 
that the company has waived the forfeiture. Roby v. American Central Insurance Co. 
of St. Louis, 120 N. Y. 510, 24 N. E. 808; Dobson v. Hartford Fire Insurance Co., 
supra. 

After the 60 days had expired, the plaintiff served a proof of loss. The defendant 
retained it and wrote the plaintiff's attorneys that it would obtain a complete report 
on the case and communicate with them again. There is also evidence that the 
defendant based its refusal to pay upon grounds other than the failure to furnish 
a proof of loss within 60 days. The evidence upon this question presented an issue 
which was properly submitted to the jury by the learned trial court upon the ques- 
tion of waiver. Smaldone v. President, etc., of Insurance Co., supra; Dobson v. 
Hartford Fire Insurance Co., supra. 

The couft charged, at the request of the plaintiffs counsel, as follows: 


“The burden was upon the defendant, represented by Mr. Bromley, to ask for 
such evidence or such conditions as they wished to know, and that if Mr. Bromley 
failed to inquire as to whether there was any indebtedness or any conditional contract 
of sale, and without any collusion or fraud on the part of the plaintiff, he inserted 
the words, ‘no exceptions,’ that the defendant is now estopped from setting that up 
as a defense. 


“The Court: I so charge and give you an exception, Mr. Foley.” 


In a case where there is no written application for a policy and the assured 
has an insurable interest, and the policy is written without any representation by the 
assured or inquiry by the agent of the insurer as to the nature of the assured’s title, 
it has been held that the insurer waives the provision of the policy in relation to title 
and is estopped from relying upon the defense that the assured’s title is not as stated 
in the policy provided the assured is free from fraud or collusion. 26 C. J. 317. 


I am aware of the fact that there is considerable authority to the contrary. In 
Parsons, Rich & Co. v. Lane, 97 Minn. 98, 106 N. W. 485, 4 L. R. A. (N. S.) 231, 
7 Ann. Cas. 1144, the court held to the contrary after an exhaustive review of the 
cases. There is great conflict in the decisions, as is pointed out in that case. The 
question is not free from doubt, but it. seems to me that this court should decide in 
accordance with the opinions in the following cases, which represent the present state 
of the law on that subject in this jurisdiction: Gales & Domer v. Madison County 
Mutual Insurance Co., 5 N. Y. 469, 55 Am. Dec. 360; Browning v. Home Insurance 
Co., 71 N. Y. 508, 27 Am. Dec. 86; Short v. Home Insurance Co., 90 N. Y. 16, 43 
Am. Rep. 138; Cross v. National Fire Insurance Co., of New York City, 132 N. Y. 
133, 30 N. E. 390; Wood v. American Fire Insurance Co., 78 Hun, 109, 29 N. Y. S. 
250, affirmed 149 N. Y. 382; 44 N. E. 80, 52 Am. St. Rep. 733; Beekman v. Fulton 
& Montgomery Counties Farmers’ Mut. Insurance Co., 66 App. Div. 72, 73 N. Y. S. 
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110; American Artistic Gold Stamping Co. v. Glens Falls Insurance Co., 1 Misc. Rep. 
114, 20 N. Y. S. 646; People v. Liverpool, London & Globe Insurance Co., 2 Thomp- 
son & C. 268. 

In the case at bar, as in the case of Short v. Home Insurance Co., supra, the 
agent of the defendant testified: 

“That for the purpose of making out the policy, where no written application is 
presented, he makes inquiries and memoranda of such matters as he deems important 
and to suit himself, and that he did so in this case.’ 

He also testified that he called up the Sherman Sales Company and obtained 
certain information from it in regard to the number of the car and other matters, 
but did not remember whether he inquired if there was any indebtedness for the 
car or the conditions of: the sale. 

If an agent is given correct information by the insured and then writes a policy 
with a false statement therein, the company is estopped from relying upon such 
false statement as a defense. Mead v. Saratoga & Washington Fire Insurance Co., 
81 App. Div. 282, 80 N. Y. S. 885, affirmed 179 N. Y. 537, 71 N. E. 1134 

[10] The adoption of the New York standard form of policy has not changed 
the law. Gregerson v. Phcenix Fire Insurance Co., 99 Wash. 639, 170 P. 331, L. R. A 
1918E, 527. 

There are no other exceptions to the charge which require discussion. Those 
parts of the charge to which other exceptions were taken were justified by the 
opinion in the case of Dobson v, Hartford Fire Insurance Co., supra. 

[11] Had this case been tried before the court without a jury, I should favor 
affirmance. 

The complaint sets forth facts which constitute a cause of action in equity for 
the reformation of the policy. It also alleges facts which are appropriate to an 
action at law. It demands judgment for both equitable and common-law relief. The 
facts arose out of the same transaction, and the plaintiff could properly plead both 
causes of action in the complaint. The plaintiff, by pleading both an equitable and 
a common-law cause of action and demanding both equitable and common-law relief, 
waived her right to a trial by jury. Cogswell v. New York N. H. & H. R. R. Co., 
105 N. Y. 319, 11 N. E. 518; Carroll v. Bullock, 207 N. Y. 567, 101 N. E. 438; 
Dimenna v. Cooper & Evans Co., 220 N. Y. 391, 115 N. E. 993; Loomis & Smith v. 
Decker et al., 4 App. Div. 409, 39 N. Y. S. 441; Moe v. Reliance Insurance Co. of 
Philadelphia, "188 App. Div. 977, 176 N. Y. S. 911. 

The trial court should have stricken the case from the trial term ouleoar: Its 
failure to do so constitutes reversible error. Moe v. Reliance Insurance Co., supra. 

Judgment and orders reversed upon the law, and new trial granted, with costs 
to appellant to abide the event. The new trial to be held at Special Term, unless the 
court in its discretion permits the plaintiff to amend the complaint. All concur. 


SOUTHERN CASUALTY CO. v. LANDRY. (No. 1144.) 


(Court of Civil Appeals of Texas. Beaumont. Nov. 22, 1924. Rehearing Denied 
Dec. 10, 1924.) 


266 Southwestern Reporter 804. 


1. INSURANCE—STATUTE AS TO STIPULATIONS FOR NOTICE OF 

CLAIM FOR DAMAGES HELD NOT APPLICABLE TO PROVISION 

IN POLICY FOR NOTICE OF THEFT. 

Rev. St. art. 5714, providing that contract stipulations requiring notice of any 
“claim for damages” are void unless reasonable and for a period of at least 90 days, 
is in derogation of common law and should be strictly construed, and is not applicable 
to provision in policy requiring notice of loss or theft of automobile. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

2. INSURANCE—NOTICE SENT 17 DAYS AFTER LOSS HELD “IMME- 

DIATE.” 

Under policy requiring “immediate” notice of loss or theft of automobile, written 
proof of loss sent to insurer 17 days after theft held reasonable and substantial com- 
pliance with such provision, parties not intending word in literal sense, as “without 
delay ; present, instant,” but word should be held to mean such time as was reasonably 
necessary under circumstances. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 
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3. INSURANCE—PERMITTING ANOTHER TO USE AUTOMOBILE TO 
TRY IT OUT WITHOUT AGREEMENT TO SELL HELD NOT “CON- 
DITIONAL SALE,” AND APPROPRIATION THEREOF BY SUCH PER- 
SON WAS “THEFT.” 

Where car owner allowed another to take car for an hour or two to try it out, 
matter of sale to be determined afterward, such transaction was not “conditional 
sale” under policy, exonerating insurer from liability for theft while automobile in 
possession of vendee under “conditional sale,” and, where such person never returned 
with it, such taking constituted “theft,” protected by policy; it being either theft by 
— under Pen. Code 1911, art. 1348, or theft by fraudulent pretext under article 
1332. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Jefferson County Court; D. P. Wheat, Judge. 

Action by Jasper Landry against the Southern Casualty Company. From judg- 
inent for plaintiff, defendant appeals. Affirmed. 

Howth, Adams, O’Fiel & Hart, of Beaumont, for appellant. 

J. W. Williams and Raymond L. Murray, both of Port Arthur, for appellee. 

O’Quinn, J. Appellee sued appellant to recover upon an insurance policy cover- 
ing a Ford automobile. The loss of the car was alleged to have occurred by theft. 
aa answered by general demurrer, special exceptions, general denial, and 
specially : 

(1) That the insurance policy sued upon provided that appellant was not liable 
if the theft was by a vendee under conditional sale or mortgagee in possession. or any 
lease agreement, or otherwise, and that the loss of the car, as pleaded by appellee, 
“was occasioned by the plaintiff making a conditional sale of said automobile, and 
that the vendee in said conditional sale had lawful possession of said automobile at 
the time of ‘said loss, under the express grant or permission of the plaintiff; that 
plaintiff had conditionally sold said automobile and had delivered possession of the 
same to said vendee at and before the time of the alleged loss, and under the express 
provision of the policy sued upon the defendant is not liable.” 

. (2) “That under the express terms and provisions of the policy the plaintiff 
bound and obligated himself to give immediate written notice to the defendant at its 
home office at Alexandria, La., or to its duly authorized agent, of the loss, and that 
the plaintiff did not give such notice to this defendant nor to its duly authorized 
agent, as so provided by the policy, but on the contrary failed to give any notice 
whatever to the defendant at its home office, and did not notify any agent of the 
defendant until several days after said loss, and for this reason the plaintiff has failed 
to comply with the conditions of said policy, has breached his contract, and has 
released the defendant from any liability whatever under the terms of the policy.” 

The case was tried before the court without a jury and judgment rendered in favor 
of appellee for the full amount of the policy, $434, from which appellant brings this 
appeal. 

Appellant first complains that the court erred in rendering judgment for appellee, 
for the reason that written notice of the loss of the car was not given appellant as 
provided in the policy. 

The record discloses that the automobile was lost on July 30, 1922, and that on 
August 15, 1922, notice of the theft of the car was sent by registered mail to appel- 
lant at Alexandria, La., its home office. Appellant contends that there was no proper 
or legal proof that said letter was sent or received, but in view of what we believe 
to be a full admission by appellant on the trial of the case that the original regis- 
tered letter was received, we do not feel called upon to further discuss this point. 
But appellant urges that if it be held that the letter was sent and received as alleged 
by appellee, the sending and receiving of same was not in compliance with the stipu- 
lation in the policy and stands as if no notice had been given. The policy provides: 

“In the event of loss or damage hereunder, the assured shall give immediate writ- 
ten notice thereof to the company at its home office in Alexandria, La., or to its duly 
authorized agent, etc.” 

Appellant’s contention is that the car having been stolen on July 30, notice on 
August 15 was not the “immediate” notice provided for in the policy; that one of the 
reasons for the insertion of the notice clause in the policy was that the company could 
at once, upon the happening of the theft, take steps to search out and apprehend the 
thief, recover the stolen property, and thus protect itself; and that the delay of some 
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17 days in giving notice was an unreasonable delay and worked injury to the appel- 
lant, in that it gave the thief ample time in which to make good his escape and the 
secretion of the car, and that the delay of 17 days in giving notice rendered the stipu- 
lation in the policy ineffective and useless to appellant. 

[1] Appellee insists that the provision in the policy for the giving of immediate 
notice of the loss or theft is in contravention of article 5714 of the Revised Statutes 
and therefore void. 


Article 5714 provides: 

“No stipulation in any contract requiring notice to be given of any claim for 
damages as a condition precedent to the right to sue thereon shall ever be valid, unless 
such stipulation is reasonable; and any such stipulation fixing the time within such 
notice shall be given at a less period than ninety days shall be void, and, when any 
such notice is required, the same may be given to the nearest or to any other conven- 
ient local agent of the company requiring the same,” etc. 

We think that appellee’s contention should be overruled. In the case of Insur- 
ance Co. v. Scott (Tex. Civ. App.) 218 S. W. 53, grave doubts are expressed as to 
whether article 5714 is applicable to a stipulation in an insurance contract for “im- 
mediate” notice of the happening of an occurrence insured against, but that said law 
applied to the notice to be given of any claim for damages, and that it made no 
direct reference to the question of requiring notice of the happening of the things 
insured against. The statute invoked “is restrictive and in derogation of the common 
law right to freely contract, and therefore, under well-settled rules, to be construed 
strictly.” Insurance Co. v. Scott, supra. This holding, we take it, was approved 
by the Supreme Court when it denied an application for writ of error in said case. 
Furthermore, in the case of Texas Glass & Paint Co. v. Fidelity & Deposit Co., 244 
S. W. 113, this exact point was again under consideration by the Commission of 
Appeals, and the holding in Insurance Co. v. Scott, supra, was followed. 

[2] But appellant contends that if notice was given appellant of the loss of the 
car, that it was not “an immediate notice,’ as contemplated by appellant and con- 
tracted for in the policy, but was unreasonably delayed for a period of seventeen 
days, in violation of the express provision of the policy, and hence appellant is not 
liable, and that the court should have rendered judgment for appellant. 

We do not think it can be said as a matter of law that the notice given was not 
such as was contemplated by the parties when making the contract. The car was 
stolen July 30, 1922, and the written proof of loss was sent to appellant at Alex- 
andria, La., by registered mail on August 15, 1922. It thus appears that the notice 
was given seventeen days after the loss occurred. Did this comply with the stipu- 
lation in the policy that “in the event of loss or damage hereunder, the assured shall 
give immediate written notice thereof to the company at its home office in Alexandria, 
La., or to its duly authorized agent?” Appellant insists that in cases of theft insur- 
ance a different rule should apply from cases of losses by fire or accident, for the 
reason that in such cases there is no need of immediate action to determine the cause 
of the loss or to protect the interests of the insurance company, while in theft cases 
immediate action and efforts on the part of the insurance company to detect and 
apprehend the thief and recover the property is essential. “Immediate,” when used 
in relation to time, in its literal signification, means: “Without any time intervening ; 
without any delay; present, instant.” (Century Dictionary; Webster.) We think 
it evident that the parties did not intend the word in its literal sense. As was said 
in Fidelity & Deposit Co. v. Courtney, 186 U. S. 342, 22 S. Ct. 833, 46 L. Ed. 1193, 
“It would generally be impossible to give notice in writing of 4 fact the instant it 
occurred. It cannot be presumed that the parties intended to introduce into the con- 
tract a provision that would render the contract nugatory.” We think the term 
“immediate” as used in the contract should be held to mean such time as was reason- 
ably necessary under the circumstances. In the instant case the loss occurred on the 
30th of June at Port Arthur, Texas, and the next day the theft of the car was 
reported to. the sheriff of the county where the loss occurred and to the constable at 
Port Arthur, and also to the local agent of appellant, though not in writing. As 
before stated, the loss of the car was reported to appellant in writing seventeen days 
after the theft. In the case of United States Fidelity & Guaranty Company v. 
Pressler, 185 S. W. 326, the policy provided that “upon the occurrence of an accident 
the insured shall give immediate written notice thereof, with the fullest information 
cbtainable at the time to the company at its home office, or to the agent who has coun- 
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tersigned this policy.” In that case the accident happened on October 9, and written 
notice of same was given on the 25th of October, an interval of sixteen days, and it 
was urged that the assured had not complied with the “immediate” notice provision in 
the policy. In holding against the contention, the court said: 

“To give the term ‘immediate’ its literal signification, regardless of the attending 
situations and circumstances, would defeat many meritorious claims upon purely tech- 
nical grounds.” 


We hold that the notice was a reasonable and substantial compliance with the 
provisions of the policy. 

[3] The substance of appellant’ s sixth proposition is that the court erred in ren- 
dering judgment for appellee because the insurance policy contained a provision 
that the company should not be liable for the theft of the car while the same was 
in the possession of a mortgagor or vendee in possession under mortgage, conditional 
sale or lease agreement, or otherwise, insisting that the car was in possession of the 
ae taking same under an agreement with appellee amounting to a conditional 
sale. 

Jasper Landry testified : 

“* * * JT was owner of an automobile on or about the 12th day of October, 
1921. It was a Ford touring car, and I entered into a contract of insurance whereby 
the car was insured. * * * I do not know where the automobile is that was covered 
by this insurance policy. The last time $ saw it was late in the evening of July 30, 
1922. The last time 1 saw the car it was in the possession of a man supposed to 
be Charlie Walker. Charlie Walker was a next-door neighbor of mine. He had 
been living there about two months. Charlie and his wife were the only persons 
living there. He had been talking about buying the car some little time, and on this 
particular day he had been over to talk to me about buying the car, and he said he 
would like to try it and he wanted me to let him try the car out and drive it a short 
while. I let him have the car to try it out, and 1 told him he could have the car 
an hour or an hour and a half, something like that, because I wanted to use the car 
myself, and he said he wouldn‘t be gone very long. This was Sunday afternoon. I 
had been talking with him about selling him the car. I did not sell it to him. He 
hasn’t brought that car back yet, that I know of, and I have not seen him since 
that time. I have not seen the car since that time. * * * ” 

On cross-examination he testified: 

“T bought this car along about October 5th, as well as I remember, in 1921. I 
can give you the exact date of that. It was about October 5 or 8, 1921. I bought it 
at Port Arthur from the Linn Motor Company. It was stolen on July 30, 1922. 
I will say positively that was the date. This man was my next door neighbor and 
I had been seeing him around there for some time. He had been talking about buying 
the car. He looked at it, but we didn’t come to no definite price or agreement, and 
so forth. I hadn’t made him no special price—he wanted to try the car, and we 
had never come to no agreement about the price, and he wanted to try the car out, 
and if the car proved all right then we was to come to our agreement. The price was 
not mentioned in any particular way that I recall; I dont think it was. We had not 
come to any agreement as to whether the price would be cash or trade. He was to 
take the car out for an hour and a half; he was not to be gone over an hour or an 
hour and a half, because I wanted to use the car myself. * * * ” 

Redirect examination : 

“T let him drive the car with my consent. I never did tell him he could take 
the car and he did not keep it with my consent. As long as it was my consent for 
him to be back in not over an hour or an hour and a half.” 

Recross-examination : 

“T delivered possession of the car to him myself. I gave him the key. I let him 
have the car just like I told you while ago—not to be gone over an hour and a half.” 

This testimony was fully corroborated by Landry’s wife, and there is no evidence 
in the record contradicting it. Appellant insists that under the facts no theft was 
shown, that an essential element of theft is that the property must be taken from the 
possession of the owner without his consent, and that as the undisputed evidence 
showed that appellee not only consented for Walker to take the car, but actually 
delivered same to him, no theft is shown, and hence no liability against appellant 
existed. 


We cannot agree with appellant in this contention. No sale of the care had 
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been consummated. No price had been agreed upon in the event Walker concluded 
to buy. The whole agreement was that Walker was to take the car and operate it 
for an hour or two to see if it was all right—to try it out. He was, in any event, 
to return it to the owner. The matter of sale was to be determined after the try out 
of the car. The transaction cannot be deemed even a conditional sale. Walker 
never returned the car, and his and the car’s present whereabouts are unknown. 
Appellee did not consent for Walker to take the car and keep it. Appellee insists 
that the taking of the car under the facts constituted theft by bailee under article 
1348 of the Penal Code, and therefore was a loss protected by the policy. We think 
the contention should be sustained. If Walker, at the time he obtained possession of 
the car, did not intend to appropriate it to his own use and benefit, but after getting 
possession of the car he formed such intent and did take and appropriate it, then 
his act constituted theft by bailee. However, if at the time he obtained possession 
of the car he had already formed the intent to take and appropriate it to his own use 
and benefit, and he accordingly obtained possession of the car by the fraudulent 
pretext that he wanted to try same with a view to purchasing it, then his acts con- 
stituted theft by fraudulent pretext, as denounced by article 1332 of the Penal Code. 
So that in either event his taking the car under the facts theft. 

Finally, appellant complains that the court erred in rendering judgment for 
appellee because, it urges, there was no proof of the market value of the car at 
the time it was stolen. . 

We overrule this assignment. While the proof is not as full as it might have 
been, still we think that, giving to plaintiff’s evidence the deductions and conclusions 
that rightfully and legitimately should be drawn from same, the evidence is sufficient 
to establish its value. Appellant offered no evidence on the question of value, nor did 
it seek by cross-examination of the plaintiff to weaken or destroy the force of his 
testimony as to value, or test his source of information or the competency of same, 
upon which, in part, he based his valuation of the car. We think that in view of 
the whole record, and the absence of any evidence rebutting or conflicting with that 
offered by plaintiff, the judgment as to value should be sustained. 

The judgment is affirmed. 


POTOMAC INS. CO. v. NICKSON. (No. 4171.) 
(Supreme Court of Utah, Nov. 20, 1924.) 
231 Pacific Reporter, 445 

5. INSURANCE—INSURER ENTITLED TO RECOVER TO EXTENT OF 
RIGHT OF ASSIGNOR. 

Insurance company, assignee of right of owner of automobile against keeper 
of garage who stored it for hire and delivered it to wrong person, was entitled 
to recover to extent of amount paid owner for damage to car while in possession 
of thief. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

6. INSURANCE—INSURANCE COMPANY, IF SUBROGATED TO 
RIGHTS OF OWNER FOR DAMAGE TO CAR, ENTITLED TO RE- 
COVER PAYMENT TO OWNER FOR SUCH DAMAGE. 

Insurance company, paying owner of car damage to it by thief to whom 
keeper of garage with whom it was stored for hire delivered it, if subrogated 
to rights of owner, is entitled to recover amount paid owner for such damage. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

7. INSURANCE—FACT THAT INSURER OF CAR WAS LIABLE ONLY 
FOR THEFT, HELD NOT TO AFFECT RIGHT TO RECOVER 
AGAINST KEEPER OF GARAGE FOR MISDELIVERY OF CAR. 

- Fact that insurer, who paid owner of car damages sustained while in hands 
of thief to whom garage keeper had delivered it, was liable only for theft, and not 
for misdelivery, does not affect right of insurance company to recover against 
garage keeper, who was protected against paying more than one claimant by 
assignment of right of action by owner to insurer, and by fact that insurer paid 
loss to owner and was subrogated to his rights. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

8. INSURANCE—DIRECTING VERDICT FOR INSURER OF CAR 
naan GARAGE KEEPER FOR MISDELIVERY OF CAR HELD 
PROPER. 

In action against garage keeper by insurer who paid owner damages sustained 
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by car while in hands of thief to whom it was delivered by defendant with whom 
car had been stored, where it was undisputed that defendant had delivered car 
to wrong person, directing verdict for plaintiff for amount of damage paid owner 
by plaintiff was not error. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Appeal from District Court, Weber County; George S. Barker, Judge. 

Action by the Potomac Insurance Company against J. W. Nickson. From 
judgment for plaintiff, defendant appeals. Affirmed. 

C. R. Hollingsworth and Jos. E. Evans, both of Ogden, for appellant. 

Pierce, Critchlow & Marr, of Salt Lake City, for respondent. 

Frick, J. The Potomac Insurance Company, hereinafter called plaintiff, com- 
menced this action as the assignee of one W. R. Wallace to recover judgment 
against the defendant who conducted a public garage in Ogden City, Utah. W. R. 
Wallace was a party to the action when it was commenced, but during the course 
of the trial he was dismissed from the action, and the trial proceeded with the insur- 
ance company as the sole plaintiff. Wallace is therefore eliminated from the case. 

The complaint contains many explanatory statements together with much 
unnecessary evidentiary and surplus matters. It must suffice to state that the 
plaintiff sought to recover judgment against the defendant for the amount that 
it was required to pay to W. R. Wallace under its contract of insurance for the 
loss of an automobile which had been left at the public garage of the defendant 
for safe-keeping, for hire, by the son of Wallace, and which the defendant de- 
livered to one who intended to steal the car, as hereinafter more fully explained. 
In view that the car had been delivered to another the defendant was unable to 
deliver the car to Mr. Wallace, the owner, when he called for the same. The 
plaintiff had issued a policy of insurance to Wallace against theft, and had paid 
Wallace the sum of $900 as the damage done to the car by the thief while it was 
in his possession and before it was returned to Wallace. Mr. Wallace assigned 
his claim against the defendant for his failure to deliver the car to the plaintiff. 
The complaint, it seems, was based upon both the theory of assignment and of 
subrogation. 

The answer of the defendant is also quite voluminous, stating in detail the 
whole transactions, and the reasons why the car was not delivered to Wallace when 
demanded. The excuse for nondelivery pleaded was that the defendant had delivered 
the car to one Claud Weibers, who had obtained possession of it from the defendant 
through deception, as hereinafter more fully stated. The case was tried to a jury 
upon substantially the foregoing issues, and, after the evidence was all in, the 
court directed the jury to return a verdict in favor of the plaintiff for a sum in 
excess of the amount which it had paid to Mr. Wallace upon the insurance policy. 
The excess was, however, remitted, and that feature is therefore eliminated from 
the case. The amount of the judgment as it was finally permitted to stand is for 
$900, that being the amount paid by plaintiff to Mr. Wallace as before stated. 

The defendant appeals from the judgment, and assigns the ruling of the court 
in directing a verdict as the principal error. 

{1] The facts are not in dispute. Briefly stated, they are: On the 16th day of 
September, 1922, Henry A. Wallace, while driving his father’s car to Ogden intended 
to drive to Logan, which is about 60 miles north of Ogden, on that evening. 
Wallace, however, stopped at Ogden for the night, and placed the car in defendant's 
garage for safe-keeping and received what is called a “claim check” for the car. 
The next morning about 10:30 o’clock Mr. Wallace presented his claim or identifying 
check and demanded the car, when he was informed by an attendant in the garage 
that the car had been delivered to another man, who it later was made to appear, 
was Claud Weibers, who, the evidence disclosed, obtained possession of the car in 
the following manner. He had visited the garage both the day before the 16th and 
again on the 16th of September. He went to the garage again on the night of the 
16th immediately after the car in question had been left there by Wallace. Weibers, 
it appears, was familiar with the garage and the method of issuing claim or identi- 
fication checks for stored automobiles. He accordingly slipped quietly into de- 
fendant’s small office which he kept in the garage and took one or more blank claim 
checks. After having obtained the checks he filled out one in which he wrote the 
name of the car owner as J. R. Newton and wrote across the face “storage charges 
paid.” He was aware of the fact that that part of the claim check which was 
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retained by the defendant for identification was placed under the hood of the 
Wallace car. He therefore took that part of the check and substituted for it the 
one he had taken from the defendant’s office, and in which he had designated the 
owner’s name as J. R. Newton instead of Wallace’s name. In the morning, after 
the night shift which had issued and delivered the claim check to Wallace had left 
the garage and the day shift had taken charge, he presented the claim check, and 
when it was compared with the other portion which he had substituted under the 
hood of the car, the car was delivered to him without further question, and he 
went away with it driving it to some town in Kansas where it was recovered by 
plaintiff and returned to Mr. Wallace. Weibers was convicted for stealing the car 
and at the time of trial was serving his sentence. 

The following facts are therefore established beyond controversy: (1) That 
the defendant received the Wallace car as a bailee for hire; (2) that it issued a 
claim or identification check t6 the car owner with at least the implied understanding 
or agreement that the car would be delivered to the owner or to his order upon the 
presentation and surrender of the claim check; (3) that Weibers obtained the car 
by means of deception and forgery and in such a manner as constitutes grand 
larceny in this jurisdiction; and (4) that the only excuse the defendant offered 
for his failure to deliver the car to Wallace, the owner, when demand was made 
for it, was that he had been tricked and deceived and by reason thereof had delivered 
the car to another. The question therefore arises, Did the district court err in 
directing a verdict for the plaintiff and in refusing to submit the question of 
defendant’s negligence to the jury? 

Defendant’s counsel contend that-a bailee for hire may always offer the excuse 
that the property left in his charge was stolen without his connivance or negligence, 
and that the question respecting his conduct, and especially with respect to his negli- 
gence, is a question of fact for the jury. Upon the other hand, plaintiff’s counsel 
insist that in case property is deposited or stored with a bailee and he delivers the 
same to another he is liable, regardless of whether he was guilty of negligence or 
not. They further contend that under the facts of this case the question of defendant’s 
motives or good faith is not involved. 

We shall first consider plaintiff’s contentions. The question regarding the 
liability of bailees for hire has very frequently come before the courts. One of the 
leading cases in which the law is clearly stated is the case of Hall v. Boston, etc., 
Rd. Co., 14 Allen (Mass.) 439, 92 Am. Dec. 783. In the course of the opinion 
in that case, after discussing other questions, the court said: 

“The remaining question is, Are the defendants liable for a conversion of the 
property? It is insisted on their behalf that this depends upon the amount of care 
they were bound to exercise, and the degree of negligence of which they were 
guilty. But this is an erroneous view of the law. A misdelivery of property by 
any bailee to a person unauthorized by the true owner is of itself a conversion 
rendering the bailee liable in trover, without regard to the question of due care or 
degree of negligence. This is a. well established legal principle applicable to every 
description of bailment. The action of trover is not maintained by proof of negli- 
gence, but only of misfeasance amounting to a conversion. And a delivery to an 
unauthorized person is as much a conversion as would be a sale of the property, or 
an appropriation of it to the bailee’s own use. In such cases neither a sincere and 
apparently well founded belief that the tortious act was right, nor the exercise of 
any degree of care, constitutes a defense even to a gratuitous bailee.. Lichtenhein 
v. Boston & Providence Rd., 11 Cush. 70. Polley v. Lenox Iron Works, 2 Allen, 
182. Lawrence v. Simons, 4 Barb. 354, Esmay v. Fanning, 9 Barb. 176. The ques- 
tion whether the defendants were warehousemen bound to exercise ordinary care, 
or gratuitous bailees liable only for gross negligence, is therefore wholly immaterial.” 

The foregoing statement of the law is approved in Jenkins v. Bacon, 111 Mass. 
373, 15 Am. Rep. 33, and again in Murray v. Postal Tel. & C. Co., 210 Mass. 188, 
96 N. E. 316, Ann. Cas. 1912C, 1183. The doctrine of the Massachusetts cases is 
followed by the Supreme Court in Michigan in Hubbell v. Blandy, 87 Mich, 209, 
49 N. W. 502, 24 Am. St. Rep. 154. 

In Esmay v. Fanning, 9 Barb. (N. Y.) 176, the question of a bailee’s liability 
for the misdelivery of property deposited with him was before the court. In dis- 
cussing that question the court, at page 188, says: 

“The question, therefore, becomes narrowed down to this: Whether a bailee of 
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a chattel is answerable in trover, on showing a delivery to a person not authorized 
to receive it. In Devereux v. Barclay, (2 Barn. & Ald. 702,) it was held that trover 
will lie for the misdelivery of goods by a warehouseman, although such misdelivery 
was occasioned by mistake only—and this court, in Packard v. Getman, (4 Wend. 
613,) held that the same action would lie against a common carrier, who had de- 
livered the goods, by mistake, to the wrong person. The same point was ruled by 
Lord Kenyon in Youl v. Harbottle, (Peake’s N. P. Cases, 49,) and by the English 
Common Pleas in Stephenson v. Kent (4 Bing. 476). If trover will lie against a 
common carrier or a warehouseman for a misdelivery, it can, under the like circum- 
stances, be sustained against a bailee for hire, or a gratuitous bailee. It results from 
the very obligation of his contract, that if he fails to restore the article to the right- 
ful owner, but delivers it to another person, not entitled to receive it, he is guilty 
of a conversion. (Story on Bail, § 414.)” 

The same doctrine is announced in the case of Cohen v. Koster, 60 Misc. Rep. 
65, 111 N. Y. S. 673. In that case it is held: 

“Though the owner of a stable posted a sign therein that he would not be re- 
sponsible for goods left in trucks in the stable, he was liable for conversion of 
merchandise left in a truck, where he delivered the same to a stranger.” 

In Darling v. Purdom, 14 Ga. App. 597, 598, 81 S. E. 800, at page 801, the 
court, in passing upon the question of the liability of a bailee for misdelivery of 
property left in his care, says: 

“It appears that the defendant failed to hold the property as he promised to 
do for the estate, but turned it over to one not authorized by the administrator to 
receive it. When the defendant did this he subjected himself to liability for the 
loss occasioned by a breach of the contract.” __ 

The same doctrine is announced in Kowing v. Manley, 49 N. Y. 192, 10 Am. 
Rep. 346. In Rowlands v. Electrical Const. Co., 174 Wis. 161, 182 N. W. 736, the 
rule laid down in the Massachusetts cases for misdelivery of property by a bailee 
is followed. In Murray v. Farmers’ & Merchants’ Bank (Mo. App.) 206 S. W. 
577, the liability of a bailee of a note for having delivered it to one not the pledgor 
was before the court. The court held: 

“Where bailee delivers the property deposited to person other than bailor, he 
determines the right of such person to the bailment at his peril, and is liable for 
wrongful delivery, regardless of negligence.” 

In Doyle v. Peerless Motor Car Co., 226 Mass. 561, 116 N. E. 257, the question re- 
specting the liability of a garage company for délivering a car to one not the owner 
was again before the Massachusetts Supreme Judicial Court. The court quotes and 
reafirms the doctrine stated in Hall v. Boston, etc., Rd. Co., supra. In McLain Vv. 
West Virginia Automobile Co., 72 W. Va. 738, 79 S. E. 731, 48 L. R. A. (N. S.) 
561, Ann. Cas. 1915D, 956, in speaking of the duty of garage keepers, the court 
said: “The only surrender of a car that the garage keeper can rightfully make 
is on the order of the owner, expressed or reasonably implied.” 

In 3 R. C. L., § 38, p. 116, the author of the article on Bailments, after stating 
the law applicable to bailees, and the circumstances under which they may offer 
excuses for the nondelivery of property entrusted to their care in case of theft and 
other misadventures occurring without their fault, says: 

“But it must be borne in mind that a misdelivery by a bailee, though he acts in 
good faith and may be said to be without fault, furnishes no legal excuse for a 
failure to make a return, as such an act is a departure from the terms of the bail- 
ment contract, and so makes the bailee liable therefor, irrespective of negligence.” 

We have quoted the foregoing excerpts from the decisions in order to show 
the precise theory upon which the courts proceed in cases of misdelivery of property 
by a bailee. We shall now proceed to consider the cases cited and relied on by 
defendant’s counsel. 

Among other cases they refer to the following: Claflin v. Meyer, 75 N. Y. 
260, 31 Am. Rep. 467; Firestone Tire & R. Co. v. Pac. Transfer Co., 120 Wash. 
665, 208 P. 55, 26 A. L. R. 217; Colburn v. Washington State Art Ass’n, 80 Wash. 
662, 141 P. 1153, L. R. A. 1915A, 594; Glende v. Spraner, 198 Ill. App. 584; Farrall 
v. Garage Co., 179 N. C. 389, 102 S. E. 617; Knights v. Piella, 111 Mich. 9, 69 
N. W. 92, 66 Am. St. Rep. 375; Wilson v. Christal, 187 App. Div. 660, 176 N. Y. S. 
341; Mills v. Gilbreth, 47 Me., 320, 74 Am. Dec. 487; 3 R. C. L. p. 151. It is not 
necessary to cite more of the cases since the foregoing are ample to illustrate the 
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principle of law upon which those cases are based. A mere cursory examination of 
those cases discloses that the question of the misdelivery of the property by the 
bailee was not involved. In those cases the property was either stolen or was lost 
in some other misadventure without any affirmative act on the part of the bailee 
such as a delivery to the wrong person, and therefore it is held that the question 
of whether the bailee was negligent in bringing about the loss or in not preventing 
it was a question of fact for the jury. In this connection it must be remembered 
that the relation of bailor and bailee is created by contract. 

[2] In the instant case when the defendant received the Wallace car and issued 
his claim check, he, by virtue of that act, agreed to redeliver the car to the owner 
or to his order, and to no one else. To do that was just as much a part of the 
contract of bailment as if it had been solemnly written out and signed by both 
parties. In delivering the car to Weibers, therefore, the defendant breached his 
contract, and hence the law does not inquire whether he did so in good faith or 
through negligence or otherwise. In a case like the one at bar, all that the bailor is 
required to show is that the bailee has breached his contract by delivering the subject 
of the bailment to another without the consent of the bailor. Misdelivery, there- 
fore, clearly distinguishes the case at bar from a case where the property is stolen 
or is lost through some other misadventure. It a case of misdelivery, that act, in 
and of itself, amounts to a conversion of the property held; while the stealing of 
property intrusted to the bailee may or may not constitute conversion, depending 
upon his conduct and freedom from negligence. 

It is a well-recognized principle that a failure to deliver is merely evidence of 
conversion. Whether there is a conversion, therefore depends upon the facts. The 
cases cited are therefore in perfect harmony although at first blush it may seem 
that in all cases where the bailee is deceived or tricked into delivering the property 
he should be excused unless he was guilty of neglignce in making the delivery. Such, 
however, is not the law. 

In view of the foregoing, the question of burden of proof is not involved and 
we express no opinion with respect thereto. 

[3] Nor is the fact that the plaintiff in its complaint stated the history of the 
whole transaction, including the theft of the car by Weibers, material here. The 
complaint stated a good cause of action in trover, and the mere fact that more 
was alleged than was necessary does not affect plaintiff’s right of recovery. 

[4-6] Nor is it material to consider whether plaintiff’s right of recovery is 
based upon its right as an assignee of Wallace or upon its right of subrogation. 
In this jurisdiction the cause of action in favor of Wallace and against the defendant 
was assignable. Insurance Co. v. Railroad Co., 44 Utah, 26, 137 P. 653. As the 
assignee. of Wallace, plaintiff stood in his shoes, and could recover at least to the 
extent it was permitted to recover. The same result follows if plaintiff recovers 
by right of subrogation. The rule in that regard is very tersely and correctly 
stated in 37 Cyc. 391, in the following words: 

“A person liable for and who has paid for a loss or injury caused by fault of 
another is subrogated to the rights of the injured party against the wrongdoer.” 

[7] Plaintiff was liable to Wallace, and paid the loss and damage he sustained 
by reason of the defendant’s breach of duty, that is, by reason of his wrongful 
delivery of the car to Weibers. Nor is it controlling that the plaintiff was liable 
only in case of theft and not for misdelivery. That was the effect of the contract as 
between the plaintiff and Wallace. With that the defendant is not concerned except 
that he has a right to be protected against paying the loss to more than one claimant. 
As to that he is fully protected both by the proof of the assignment by Wallace 
to the plaintiff and also by the fact that plaintiff paid the loss to Wallace and was 
subrogated to his rights as against the defendant. 

[8] It necessarily follows, therefore, that in view of the undisputed facts in 
this case the district court committed no error in directing the jury to return a 
verdict in favor of plaintiff for the amount it was required to pay Wallace as 
damages to his car while it was in the possession of Weibers. Whether the plaintiff 
was entitled to recover its costs and expenses in returning the car, as against the 
defendant, is not involved on this appeal; and as to that we express no opinion. 

The judgment is affirmed with costs. 

Weber, C. J., Gideon and Cherry, JJ., and Dilworth Woolley, District Judge, 
concur. 


Thurman, J., did not participate herein. 
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FENTRESS v. RUTLEDGE (ROYAL INDEMNITY CO., Garnishee). 
(Special Court of Appeals of Virginia. Dec. 18, 1924.) 
125 Southeastern Reporter 668 

+. INSURANCE—CAUSE OF ACTION ON AUTOMOBILE LIABILITY 
POLICY COMPLETE WHEN LIABILITY FOR LOSS ATTACHES. 
Under automobile liability policy, indemnifying insured against loss from 

liability for injuries, and containing no clause prohibiting action on policy before 

payment of judgment, cause of action is complete when liability for loss attaches ; 
amount due being fixed by settlement with injured person with insurer’s consent or 
by judgment against insured. 

(For other cases see Insurance, Dec. Dig. § 512.) 

. INSURANCE—INSURED CAN ENFORCE OR RECOVER FOR BREACH 
OF PROVISION REQUIRING INSURER TO DEFEND ACTION 
AGAINST INSURED. 

Insured can enforce, or hold insurer liable for breach of, provision in automobile 
liability policy binding it to defend action against insured for injuries to third person. 

(For other cases see Insurance, Dec. Dig. § 514%.) 

6. INSURANCE—LIABILITY INSURER HELD TO HAVE WAIVED IN- 
SURED’S FAILURE TO DELIVER PROCESS OR PLEADINGS IN AC- 
TION AGAINST HIM. 

Automobile public liability insurer, allowing assured’s general defense against 
claim to be placed in its attorney’s hands, before knowing whether suit would be 
brought, dealing with counsel for injured man, and not promptly denying liability or 
reserving right to do so after learning of action through its attorney, held to have 
waived right to rely on insured’s failure to deliver process or pleadings therein to it, 
as required by policy. 

(For other cases see Insurance, Dec. Dig. § 514%.) 

Error to Circuit Court, Norfolk County. 

Action by C. C. Fentress against E. B. Rutledge and the Royal Indemnity Com- 
pany, garnishee, Judgment for garnishee, and plaintiff brings error. Reversed and 
rendered. 

Rixey & Rixey, of Norfolk, for plaintiff in error. : 

James H. Willock, of Norfolk, for defendants in error. 

Crump, P. C. C. Fentress, the plaintiff in error, recovered a judgment against 
E. B. Rutledge in the circuit court of Norfolk county for the sum of $3,000 in an 
action arising upon a claim for damages for personal injuries suffered by the plaintiff 
by reason by his having been struck by the automobile of the defendant, Rutledge. 
Upon a suggestion of liability under an execution issued on this judgment garnishment 
process was served upon the Royal Indemnity Company. The indemnity company, 
in its answer to the summons, denied that there was any liability upon it, and, neither 
party demanding a jury, the court proceeded to hear and determine the whole matter 
of law and fact as to the liability of the garnishee, and after hearing the evidence, 
being of the opinion that the Royal Indemnity Company was not indebted to E. B. 
Rutledge in any sum, entered judgment in this proceeding for the garnishee; where- 
upon the plaintiff applied for and obtained a writ of error. 

The evidence before the trial court shows that at the time the plaintiff was in- 
jured by the automobile of Rutledge the latter held an indemnity or casualty policy 
in the Royal Indemnity Company, whereby the company agreed to indemnify the 
assured in the event the assurred was liable for damages to any person for bodily 
injuries caused by the use of assured’s autombile. 

{1, 2] In proceedings by garnishment under an execution, when the claim is that 
there is a debt due by the garnishee to the judgment debtor, the object is to ascertain 
whether there is or was such a debt, and its amount, at a time which created a lia- 
bility on the garnishee, by reason of the execution having become a lien on the money 
so due. If the plaintiff suggests that the garnishee has not fully disclosed his liability, 
the court, without any formal pleading, should inquire into the liability of the garnishee. 
The issue then is as to the liability of the garnishee for a debt to the judgment debtor, 
upon the trial of which the original plaintiff has the affirmative and the garnishee 
the negative, and on demand of either party the court should impanel a jury to 
determine the issue and the amount of the indebtedness, if any. Code of Virginia, 
§§ 6501, 6509, 6511. 


[3] In order to hold the garnishee liable, it must be shown that the legal obliga- 
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tion for the debt is absolute, and not contingent or dependent upon unperformed con- 
dition; if the debt has a present existence, although payable in the future, it is still 
subject to the execution lien. Boisseau v. Bass’ Adm’r, 100 Va. 207, 40 S. E. 647, 
57 L. R. A. 380, 93 Am. St. Rep. 956; Freitas v. Griffith, 112 Va. 343, 71 S. E. 531. 

The question for solution in this case is, Was there an existing liability on the 
garnishee company to Rutledge under the indemnity policy, so that the relation of 
debtor and creditor existed between the company and Rutledge, and the claim for 
indemnity was then enforceable at the action of Rutledge. If this was the status at 
the time the garnishee summons was served, then the garnishee became liable in this 
proceeding. 

[4] The policy contract in this case is very dissimilar from that construed by 
this court in the case of Combs v. Hunt (Va.) 125 S. E. 661, in an opinon rendered 
at the present session, especially in that it does not contain the “no action” clause, 
the effect of which was largely the subject dealt with in the case of Combs v. Hunt. 

The policy on its face is designated “Automobile Public Liability Policy.” The 
company in the contracting clause, in consideration of the premium, agrees with the 
insured that, if any person shall sustain bodily injury by reason of the ownership 
or use of insured’s automobile for which injuries the insured is liable for damages, 
then the company will indemnify the insured “against loss arising out of such 
liability.” It is well settled that under such an agreement the cause of action 
against the company is complete when the liability for such loss attaches, and 
the amount due under the policy is to be fixed by a settlement with the injured 
person, made with the consent of the company, or by a judgment against the 
insured. 

The distinction between policies of this character and those containing the no 
action clause is pointed out in 1 Joyce on Ins. (2d Ed.) p. 138, as follows: 

“If a clause in a policy undertakes to indemnify assured aganst loss by reason 
of liability on account of injuries to employees, and the insurer agrees to defend 
proceedings against assured, or settle the same, unless it elects to pay the provided 
indemnity to assured, it does not make the contract one guaranteeing payment of an 
obligation of insured, rather than one of indemnity, where another clause provides that 
no action shall be brought against the insurer unless by the insured himself to reim- 
burse him for loss actually sustained and paid, the former clause being merely an 
additional privilege for insured’s protection. Where the insurer expressly binds 
himself to pay all damages with which insured may be legally charged or required 
to pay, or for which he may become legally liable, it is not only a contract of in- 
demnity, but also a contract to pay liabilities, and a recovery may be had thereon 
as soon as the liability attaches to insured and before it is discharged. The measure 
of damages is the accrued liability.” 

In Stephens v. Penn. Casualty Co., 135 Mich. 189, 97 N. W. 686, 3 Ann. Cas. 
478, it was held that under indemnity contracts against liability for casualties, in which 
payment by the assured is not made essential, when a final judgment is rendered against 
the assured, the liability of the insurer or indemnitor becomes fixed, and it is obligated 
to pay the amount of the indemnity, although the judgment had not been paid by 
the indemnitee. See, also, Fenton v. Poston, 114 Wash. 217, 195 P. 31; Blanton v. 
Cotton Mills, 103 Kan. 118, 172 P. 987, L. R. A. 1918E, 541. 

The insurance or indemnity contract in the instant case is clearly an agreement 
to indemnify the assured against liability arising out of the claim for damages against 
him and not merely an agreement to indemnify him against loss actually sustained and 
paid by him. The policy secures to the plaintiff “liability” insurance as distinguished 
in many of the authorities from “indemnity” or “loss” insurance. Upon rendition 
of the judgment in this case, the amount of the company’s liability to Rutledge became 
fixed; and it became indebted to Rutledge for the amount of the judgment, interest, 
and costs, unless it otherwise had a good defense. 

Does the evidence before the trial court show a defense on the part of the garn- 
ishee company sufficient to relieve it from the payment of the judgment? 

Immediately following the provisions of the policy as to the insurance effected, the 
substance of which has been stated above, the following stipulations on the part of 
the company occur : 

“And will in addition, in the name and on behalf of the insured: * * * 

“1, Defend all claims or suit for damages for such injuries, for which they are, 
or are alleged to be liable. 





Auto} Fentress v. Rutledge (Royal Ind. Co., Garnishee) 745 


“2, (a) Pay all costs and expenses incurred with the company’s written consent. 
(b) Pay all taxed costs. (c) Indemnify all interest accruing upon any judgment.” 

Under the caption of conditions, which are stated to be conditions precedent to a 
right of recovery, it is provided in the policy that: 

“3. Upon the occurrence of any accident covered by this policy, the insured shall 
give immediate written notice thereof to the company, and forward to the. company 
forthwith, after receipt thereof every process, pleading, and paper of any kind relat- 
ing to any and all claims, suits, and proceedings.” 

Another condition forbids the insured to make any settlement of a claim against 
kim without the written consent of the company. 

It is insisted by the learned counsel for the Royal Indemnity Company that the 
insured failed to forward to the company the process and pleading in the action for 
damages against him by Fentress, which was instituted by notice of motion for 
judgment, and therefore he violated the condition in that regard and forfeited his 
right to recover the amount of the judgment. 

The evidence discloses that the day after the accident (February 21, 1922), Rut- 
ledge called upon the agents in Norfolk from whom he had bought the policy and 
reported the accident to them, and they referred him to the attorney for the com- 
pany in Norfolk. On the following morning he and his wife went to see the company’s 
attorney, and gave him the full details of the occurrence. The company’s attorney 
called upon the injured man at the hospital, and otherwise investigated the accident. 
Fentress employed counsel to prosecute his claim for damages against Rutledge, and 
several letters passed between the claimant’s attorneys and the company’s attorney in 
reference to the matter. The evidence, however, does not disclose the substance of 
these communications. The notice of motion for judgment, to be made on behalf of 
Fentress on the 5th day of June, 1922, was served on Rutledge on the 27th day of 
March, 1922, by posting a copy of the notice at the front door of his residence, and 
proper return made thereof as provided by the statute. Under the Virginia practice 
this substituted service was equivalent to personal service. Rutledge, however, testi- 
fied that he never received the notice, and did not have any knowledge of the motion 
until after its return day, and this is not refuted. When the motion was called in 
court on June 5th, which fell on Monday, no one answered for the defendant, and 
the case was fixed for trial on the following Monday, June 12th. On June 5th, after 
the case had been fixed for trial, the attorney for Fentress called up the company’s 
attorney over the telephone and informed him of the day the court had set the case 
for trial; whereupon the company’s attorney suggested a continuance, to which the 
attorney for Fentress replied that he had put the case as late in the term as the 
judge would set it because of certain annexation proceedings in his court. On the 
next day, June 6th, the company’s attorney wrote Rutledge the following letter : 

“My Dear Mr. Rutledge: I have just learned that Fentress has brought suit 
against you, and this case is set for trial on Monday. Please get in touch with me 
as soon as you receive this letter. Call me up by telephone or come to see me. It is 
urgent that I see you without delay. 

“Yours very truly.” 

[5] This letter was received by Rutledge, but he did not see the company’s 
counsel, nor call upon him. Rutledge appears to be rather an ignorant man. He gives 
no explanation for failing to communicate with the company’s attorney, but seems to 
have left the whole matter to the company. The company’s attorney testified that, if 
he suggested a continuance, this was not done as attorney for the Royal Indemnity 
Company, as he had no notice of a suit, but he wanted to give Mr. Rutledge an 
epportunity to take care of the suit himself, and hence he wrote the letter, but in 
doing that he was not acting for the Royal Indemnity Company. The company 
was a foreign corporation, and it is manifest that the closing up of a loss under this 
policy, requiring probably the necessary defense of a damage suit in court, was not a 
matter to be handled by the insurance agents or brokers through whom the policy 
was issued, and hence they had naturally referred it to the regular local counsel for the 
company. In all these dealings concerning the loss or liability of the policy of this 
foreign indemnity corporation the learned counsel who was acting for it must be 
taken as its representative. In fact, the learned gentleman who was the attorney, for 
the company subsequently testified that he represented the company “all the way 
through,” but not Mr. Rutledge. When the damage suit against Rutledge was called 
for trial on June 12th no one appeared for the defense. and a jury, which was sworn in 
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the case, having heard the evidence, reutrned the verdict for $3,000 in favor of Fen- 
tress, upon which judgment was rendered, and execution was issued July 3d, under 
which the garnishment summons was sued out on July 7th and served on the 
garnishee company on the following day, July 8th. The execution was subsequently’ 
returned “no effects.” There is no evidence tending to support an inference that, 
during the period from the time of the accident in February to the date the judgment 
was rendered, the company took the position that it was not liable under the policy. 
The attorney for the company evidently informed himself of the particulars of the 
accident, but he is not shown to have complained of any breach of condition on the 
part of Rutledge, nor to have informed either Rutledge or the attorney for Fentress 
that the company disclaimed liability and would not regard itself as concerned in 
the matter. Under an indemnity or liability policy of this character the legal rela- 
tions of the contracting parties are materially different from those which they oc- 
cupy toward each other in an ordinary fire or life insurance policy. The insuring 
company is necessarily interested in the result of an action for damages against the 
assured, as a favorable result in the action may relieve it altogether of payment 
under the policy. Hence it protects itself by the clause relative to the defense of the 
action so as to insure a capable and vigorous defense. But when, in accomplishing 
this purpose, it binds itself, as it done in the instant case, to defend the action, the 
right or election to do so becomes an obligation which the insured can enforce, or for 
a breach of which he can hold the company liable. 

In reply to the indemnity company’s contention that it was not bound by the 
policy to pay the judgment, because the insured had violated the condition requir- 
ing him to “forward to the company forthwith after receipt thereof every process, 
pleading, and papers of any kind relating to any and all claims, suits and proceedings,” 
the counsel for plaintiff makes a twofold argument. It is insisted by him: (1) That 
there was no process or pleading except the notice of motion, and that this, although 
posted, never was received by or came to the hands Rutledge, and therefore the 
condition did not apply; (2) that the company waved its right to insist upon a failure 
to comply with this condition. 

[6] Taking up first for consideration the question of waiver thus presented, 
the court is of opinion that the position assumed by the plaintiff in error is well taken. 

Under a policy of this character, the accident to the third person initiates a 
claim under the policy. The insured and the insurer became then, under the terms 
of the policy, engaged in the settlement of a contemplated actual loss. The liability 
for the loss attached to the company before the judgment was rendered. The judg- 
ment in the action for damages does not, as between the insured and insurer, fasten 
the liability upon the company; that liability already existed, because there was an 
alleged and asserted claim against the insured. 

In this case the company allowed the general defense of the assured against the 
claim of the injured man to be placed in its hands before any suit was brought, and 
before it was known whether any suit would be brought; and it undertook to pro- 
tect the insured by dealing with the counsel for the injured man, although it was 
at the same time properly seeking to avoid ultimate loss to itself. Under the 
circumstances disclosed by the rather meager evidence, when the company by its 
2ttorney learned of the pending action, and necessarily knew of the fact that it had 
not received any process or pleading relative to it from the insured, it should promptly 
have denied liability, or in communicating with the insured should have reserved 
its right to deny ultimate liability. If the company had taken active charge of the 
defense, appeared at the time of trial and sought to defeat a recovery, without reserv- 
mg any right to deny its ultimate liability, it would surely have been held to have 
waived its right to rely upon a breach of the condition relative to the initiatory pro- 
céedings in the action. When it held back from complying with its obligation to 
detend, without assigning any reason for such a course, there is equally as good 
ground for holding that it waived the right, which it had failed to insist upon. The 
letter written by the learned attorney for the company to Rutledge a week before the 
trial of the action for damages contains not the least suggestion that he will change 
the course he had been pursuing and will take no further part in the defense of 
the claim or suit against him. On the contrary, it rather conveys the impression 
that the writer is looking after the case which he states has been set for trial. For 
the company to have then altogether refrained from further participation in any effort 
to defeat the claim of the injured man, or to minimize the recovery in the suit, rested 
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upon a misconception of the relative duties of the parties. It was not in a position 
to refrain from defending the suit merely upon the ground that the insured had not 
required nor requested it to do so. Instead of electing to rely upon the alleged 
breach of condition, and so writing the insured, it communicated with the insured 
apparntly for the purpose of preparing for trial of the case, and with no allusion 
to any breach of condition. 

We are of opinion that the company could not, under the circumstances of this 
case after the judgment, rely upon the failure of the insured to deliver it the process 
or pleading in the case. There was a clear waiver of the right to do so. Inde- 
pendent of the technical doctrine of estoppel, the company a make this waiver by 
failing to insist upon a oo at the proper time. Va. Fire & Marine Ins. Co. v. 
Richmond Mica Co., Va. 429, 46 S. E. 463, 102 Am. St. Rep. 846; Eichelbaum 
v. Klaff, 125 Va. 98, % s. & 721; Lee v. Casualty Co., 90 Conn. 202, 96 A. 952; 
Miller v. Union Indemmity Co., 209 App. Div. 455, 204 N. Y. S. 730. 

It is therefore unnecessary to consider the effect of the failure of Rutledge to 
actually receive the process, which was served upon him by substituted service. 

We are further of opinion the contention of the indemnity company that there 
was a misrepresentation by Rutledge as to his occupation is not sufficiently borne 
out by the testimony. 

The amount for which the indemnity company could be made liable under its 
policy was $5,000, which is amply sufficient to cover the judgment, interest, and~ 
costs in the action against Rutledge. 

Upon the whole record the conclusion of the court is that Rutledge was entitled 
to force the indemnity company to pay the judgment against him, and that right can 
be enforced by the plaintiff in the gnarishment proceedings. Hence the judgment of 
the circuit court will be reversed, with costs to the plaintiff in error, and, since the 
amount for which Rutledge was insured under the indemnity policy exceeds the 
me of the judgment against Rutledge, this court will render judgment in favor 
of C. C. Fentress against the Royal Indemnity Company for the sum of $3,000, with 
interest from the 13th day of June, 1922, until paid, and the taxed costs in the 
judgment rendered on that day against E. B. Rutledge. 

Reversed. 
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SURETY 


PRITCHARD, County Judge, v. NATIONAL SURETY CO. OF NEW YORK. 
(Circuit Court of Appeals, —a November 22, 1924.) 


2 Federal Reporter (2d), 591. 
DEPOSITARIES—UNDERTAKING OF BOND THAT BANK SHOULD 

FAITHFULLY KEEP AND ACCOUNT FOR COUNTY’S DEPOSIT 

HELD VIOLATED BY BANK’S FAILURE TO KEEP SUFFICIENT 

FUNDS TO PAY DEPOSIT. 

Undertaking that funds of county should be faithfully kept and accounted for 
by bank was violated by bank’s failure to keep sufficient funds on hand to pay 
deposit; hence, where, before bond expired, bank notified county that it could not 
pay balance of deposit, it was not necessary for county to formally present its 
warrant or check to make surety liable, though bank did not close its doors until 
after bond expired. 

(For other cases, see Depositaries, Dec. Dig. § 13.) 

In Error to the District Court of the United States for the Northern District 
of Texas; James C. Wilson, Judge. 

Action by Ed. S. Pritchard, County Judge, against the National Surety Com- 
pany of New York. Judgment for defendant, and plaintiff brings error. Reversed 
and remanded. 

R. N. Grisham, of Eastland, Tex. (J. S. Grisham and R. C. Grisham, both 
of Eastland, Tex., on the brief, for plaintiff in error. 

A. S. Rollins, of Dallas, Tex. (Beall, Worsham, Rollins, Burford & Ryburn, 
of Dallas, Tex., on the brief), for defendant in error. 

Before Walker and Bryan, Circuit Judges, and Dawkins, District Judge. 

Bryan, Circuit Judge. This is a suit by the county judge of Eastland county, 
Tex., for the benefit of that county, on a bond for = 125,000 in favor of his predeces- 
sor in office, executed July 14, 1920, by the First ational Bank of Ranger, Tex., 
as principal, and the National Surety Company of New York, as surety. The 
condition of the bond is as follows: 

“The condition of the above obligation is such that, whereas, the above bounden 
First National Bank of Ranger, Texas, has assumed the depository contract of the 
American National Bank, and has agreed to pay the sum of 4.52 per cent. interest 
on the daily balance on all funds for Eastland county, state of Texas, derived from 
the sale of good road bonds, for the period of time from this day until the 10th day 
of February, 1921: Now, therefore, if the said First National Bank of Ranger, 
Texas, shall faithfully perform and discharge all duties and obligations devolving 
upon it by law as such depository aforesaid, and shall pay upon presentation all 
checks drawn upon it by the county treasurer of said county, whenever any county 
funds shall be in said depository applicable to the payment of said checks and that 
all funds of the county shall be faithfully kept by said depository and accounted for 
according to law, then this obligation to be null and void; otherwise, to remain in 
full force and effect.” 

The American National Bank was the designated depository of county funds, 
but was unwilling to furnish the statuory bond to secure county deposits derived 
from a large bond issue for roads, and because of this situation the First National 
Bank of Ranger furnished the bond sued on, after which quite a large sum was de- 
posited with it. Withdrawals from time to time were made by county warrants in- 
dorsed by the county treasurer. During January of 1921 the bank requested the 
county judge to notify it in advance of county funds being withdrawn in large 
amounts. About February 1, 1921, the county judge advised the bank that it was 
his purpose immediately to withdraw the balance of the county funds, amounting to 
$18,291.27, inasmuch as the bond would expire on February 10, following. The vice 
president ‘of the bank, who was in control of its affairs, thereupon replied that the 
bank could not and would not pay the amount then on deposit with it, that the only 
result of presenting a warrant or check for the deposit would be the closing of the 
bank, and that if the bank became able to pay the amount of the county’s deposit it 
would advise the county officials. On February 17, 1921, the bank closed its doors, 
and a receiver of its affairs was appointed. 

The evidence being undisputed, the District Court instructed a verdict against 
the bank for the full amount claimed, but in favor of the surety company, and entered 
judgment accordingly. If the bond had been executed by the depository of county 
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funds, liability thereon would have been extended for 60 days beyond the time limit 
of February 10, 1921. Vernon’s Sayles’ Texas Civil Stat. 1918, Supp. art. 2444. 

But in the view we take of the case it is immaterial whether the defendant surety 
company assumed the obligation of the depository bank designated by statute, and 
therefore became liable. The bond sued on, not only secured the payment of all 
checks, but also rendered the surety liable by the further undertaking “that all funds 
of the county shall be faithfully kept * * * and accounted for” by the principal. 
According to the undisputed evidence, the principal was unable during the period ad- 
mittedly covered by the bond to pay over the county funds protected by the bond. It 
was just as much a violation of the condition of the bond to fail to keep the money on 
hand as it was to fail to pay warrants or checks presented over the bank’s counter. 
When the bank notified the county that it would not and could not pay the balance of 
the deposit, it was unnecessary, because useless, for the county formally to present 

‘its warrant or treasurer’s check. 
The judgment in favor of the surety company is reversed, and: the cause re- 
manded for further proceedings not inconsistent with this opinion. 


MARYLAND CASUALTY CO. OF BALTIMORE, MD., v. BANK OF 
ENGLAND 
(Circuit Court of Appeals, Eighth Circuit. December 5, 1924.) 
No. 6617 


2 Federal Reporter (2d), 793 
1. INSURANCE—BREACH OF CONDITION FOR MONTHLY COMPARI- 
re EMPLOYES’ ACCOUNTS HELD TO PREVENT BANK’S RE- 

Failure of bank to have monthly comparison of cash and securities with books, 
pursuant to written statement to that effect in application for employees’ fidelity bond, 
held to preclude recovery on bond, notwithstanding another statement in application 
negatived any examination of employees’ accounts other than by state or national 
bank examiners. 

(For other cases see Insurance, Dec. Dig. § 332 [2].) 

2. INSURANCE—FIDELITY BOND CANNOT BE CHANGED BY RULES 

OF CONSTRUCTION. 

The rule that any ambiguity should be resolved against the drawer of a fidelity 
bond does not mean that the contract can be changed or refined away by a mere rule 
of construction. 

(For other cases see Insurance, Dec. Dig § 146 [3].) 

In Error to the District Court of the United States for the Eastern District of 
Arkansas; Jacob Trieber, Judge. 

Action at law by the Bank of England against the Maryland Casualty Company 
of Baltimore, Md. Judgment for plaintiff (293 F. 783), and defendant brings error. 
Reversed and remanded. 

Ashley Cockrill and H. M. Armistead, both of Little Rock, Ark., for plaintiff in 
error. . 

James B. Gray and G. E. Morris, both of England, Ark., for defendant in 
error. 

Before Stone and Kenyon, Circuit Judges, and Kennedy, District Judge. 

Stone, Circuit Judge. This is an action by the Bank of England, Ark., against 
the Maryland Casualty Company of Baltimore, Md., upon a bond guaranteeing the 
fidelity of Mamie McKenzie as bookkeeper in the bank. Jury was waived. From a 
judgment in favor of the bank, the casualty company sues this writ of error. 

The defense relied upon in the trial court was the breach by the bank of certain 
conditions of the bond which, it was claimed, released the casualty company from all 
liability upon the bond. The contentions here follow the same lines and take form 
around assignments of errors which relate to the refusal of certain peremptory and 
declaratory declarations of law and to certain portions of the law as declared by the 
court. These have to do with two provisions of the bond and the related warranties 
upon which the bond was issued. These two provisions of the bond are (italics ours) 
as follows: 

“This bond is executed ‘by the company upon the following express conditions 
—— mor be deemed conditions precedent to any right of the employer to recover 

ereunder ; 


“First: That the acceptance and retention of this bond by the employer shall be 
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considered as conclusive evidence that the employer consents and agrees to all the 
terms, conditions and provisions contained herein, and all written statements made, 
or which at any time may be made by the employer, in connection with this bond, or 
any renewal thereof, are warranted by the employer to be true, and if any such state- 
ments shall be found to be untrue in any particular, or if the employer shall willfully 
suppress or misstate any fact in making any claim for, or in proving any loss under 
ih.s bond, then this bond shall become void and the company shall not be liable to 
the employer for any claim whatsoever made under or by virtue of this bond. 

“Second: That the duties of the em ployee, the system of accounting, the safe- 
guards established and the method of compensation shall all remain in accordance 
with the written statements, herinbefore referred to; unless change therein shall 
be consented to, in writing, by the company.” 

The related warranties were contained in the “written statement” made 
prior to and in connection with the application for the bond, Those pertinent 
here are as follows: 

“What will be the title of applicant’s position? (a) Bookkeeper. 

“Explain fully his duties in connection therewith. (b) Keep the books of bank, 
and assist teller. 

“Will applicant authorize the loans and discount of the bank? (c) No. 

“What salary will the applicant receive? $50.00. 

“Will the applicant have access to the treasury of the bank? (a) Yes. 

“If so under what restrictions? (b) None. 

“In case of applicant handling cash or securities, how often will the same be ex- 
amined and compared with the books, accounts and vouchers, and by whom? (a) 
Monthly. 

“Will any examination of the applicant’s accounts be made outside of the audit 
of the state or national bank examiners? (b) No.” 

This “statement” closed, above the signature of the bank, as follows: 

“It is agreed that the above answers shall be warranties and form a part of, and 
be conditions precedent to the issuance, continuance or any renewal of or substitution 
for, the bond that may be issued by-the Maryland Casualty Company, in favor of the 
undersigned, upon the person above named.” 

The evidence showed and the court found as follows: 

“The evidence establishes, and the court so finds, that the only examinations 
made of the applicant’s accounts, vouchers and books, during the entire time the bond 
and renewals were in force, were made by the state bank examiner, those for the 
years 1917, 1918 and 1919 only once a year, and since then twice annually, and there 
was no waiver by the surety company, if monthly examinations were required by the 
terms of the bond.” 

“The court finds that after the execution of the bond and while it was in force, 
the applicant was made, in addition to being bookkeeper and assistant teller, assistant 
cashier, and as such was authorized in addition to her duties as bookkeeper and as- 
sistant teller, to sign drafts and cashier’s checks, and that this add itional duty was 
not consented to in writing by the defendant.” 

Because of the above quoted provisions of the bond and the above showing 
of evidence and findings of fact, the casualty company contends as follows: 

I. That the bond was breached by failure of the bank to make the monthly 
examinations required by its promissory warranty ; 

II. That the bond was breached by changing the duties of the employee in a 
way that added to the insurance hazard, without obtaining the written consent 
of the casualty company. 


There was in the trial court, and can be here, no question that there were 
no monthly examinations. Nor was there nor could there be any doubt that 
such omission would release the bond if the bond required such examinations 
to be made. The view of the trial court was as follows: 

“That a failure of an absolute promissory warranty to make monthly examina- 
tions of the applicant’s accounts will avoid the policy under provisions of a bond or 
policy, like the one in this case may be conceded, but was there such a warranty? 

“Question 11 contains three questions, subdivision ‘A’ two and subdivision ‘B’ 
one. The: questions in ‘A’ read: ‘In case of applicant handling cash or securities, 
how often will the same be examined and compared with the books, accounts and 
vouchers, 2—and by whom?’ The first part of the questions is answered ‘Monthly.’ 
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The second is unanswered. Acceptance of the application and execution of the 
bond, without an answer to a question is a waiver. Phoenix Ins. Co. v. Raddin, 120 
U. S. 183, 7 S. Ct. 500, 30L. Ed. 644. 

“If there were no other answer to that question in paragraph II, failure to make 
such examinations monthly by some one would unquestionably be fatal to a recovery 
on the bond. 

“But B of question 11, which reads: ‘Will any examination of the applicant’s 
accounts be made outside of the audit of the state or national bank examiners?’ was 
answered ‘No.’ The defendant had therefore been advised that the only examination 
of the applicant’s books, vouchers and accounts would be made by the state bank ex- 
aminer, and by none other. 

“The law of Arkansas in force at the time the bond and the renewals were ex- 
ecuted and still in force made it the duty of the state bank examiner ‘to make an 
examination of every bank at least once a year.’ Section 705, Crawford & Moses’ 
Digest of Arkansas Statutes 1921. 

“The defendant was bound to know that the state bank examiner was not re- 
quired by the laws of the state, nor could he be required by the bank to make monthly 
examinations of the bank’s books and accounts, nor could it presume that the state 
bank examiner would make monthly examinations of the bank. Executing its bond’ 
with such knowledge was, in the opinion of the court, a waiver of monthly exam-. 
inations by the state bank examiner, the only person, the bank stated, who was to 
make the examinations. It did not state that examinations would be made by is 
officers, or by some independent examiners outside of the bank, as contended by 
counsel. If counsel’s contention is to be sustained monthly examinations by the 
officers of the bank or independent auditors outside of the bank would be just as 
fatal to a recovery. A strict construction of these answers, as insisted on, required 
monthly examinations by the state bank examiner, and by none other, and his failure 
to make them monthly would be a fatal breach.” 

[1] With this conclusion and some of the reasoning we cannot agree. It 
seems clear that two distinct matters were intended to be dealt with in these two 
questions. The first sought information as to “how often and by whom” the bank 
would make its own comparison of the cash and securities of the bank with those 
books in the bank which should show the amount of cash and securities which 
should be on hand. This was a check upon the cash and securities on hand to be 
made, ordinarily, by some committee or officer of the bank other than the applicant 
employee. The second question referred to general and comprehensive audits or ex- 
aminations of the accounts of the employee, ordinarily made by expert accountants. 
To hold that the two questions referred to the same matter would usually, as in this 
instance, lead to the counteraction and nullification of each other. 

In this case, the bank failed to answer “by whom” this monthly comparison would 
be made, which had the effect, as said by the trial court, of a waiver of such answer 
when the application with this part of the question unanswered was accepted and the 
bond issued thereon. Phoenix Ins. Co. v. Raddin, 120 U. S. 183, 190, 7 S. Ct. 500, 30 
L. Ed. 644. This waiver left the bank free to have such monthly comparison made 
by any one, except the employee herself. But suppose the bank had answered this 
question and said the comparison would be made by the cashier. It would then have 
been clear that the bank was assuring the casualty company that its cashier would 
monthly make such a comparison and that, when the other question was answered 
in the negative, the parties understood that they were considering different matters in 
the two questions. If, as suggested by the trial court, the casualty company should 
be held to know that the state bank examiner would not make monthly examinations 
of this bank’s affairs, it is certainly as reasonable to presume that the bank itself was 
well acquainted with that fact. If both parties knew this, then both must have in- 
tended and understood something different from an official comparison or examina- 
tion when the bank declared that a monthly comparison would be made. We think 
both parties understood that these questions referred to different matters. 

[2] It is true that it is a rule of construction that ambiguities should be resolved 
against the drawer of an instrument and that this rule has been properly applied to 
insurance contracts. American Surety Co. v. Pauly, 170 U. S. 133, 144, 18 S. Ct. 552, 
42 L. Ed. 977. However, this does not mean that the contract can be changed or “re- 
fined away” by this mere rule of construction (Guarantee Co. v. Mechanics’ Savings 
Bank & Trust Co., 183 U. S. 402, 419, 22 S. Ct. 124, 46 L. Ed. 253), nor that all other 
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rules of contract construction must stand silent in the presence of this rule. Other 
rules of construction are that all parts of a contract must be given a reasonable 
meaning and vitality and that parties are presumed not to insert idle, foolish, mean- 
ingless language. 

We think the parties had no difficulty in understanding each other and that, to 
them, both of the questions and the answers thereto were intended to have the mean- 
ing above set forth. 

As the bond expressly provided that it should fail if these monthly comparisons 
were not made and as they were not made, the bank cannot recover. The difficulty in 
this, as in some other insurance cases, is that the insured takes the view that all that 
is necessary to recovery on a bond or policy is to pay the premuium and suffer a 
loss. That is rarely the case. The premium is graduated according to the extent of 
risk as based on experience and reason. The risk of turning a person loose with 
money without check, word or supervision is one thing, while the ris on the same 
person under careful, frequent check and supervision is quite another. These prom- 
issory obligations of the insured which affect the risk are about the only safeguards 
the insurer has and cannot be lightly disregarded. 

Because of the views expressed above, it is unnecessary and can ‘serve no useful 
purpose to consider and determine the second matter ra‘sed by plaintiff in error con- 
cerning the effect of the claimed change of employment and duties of the person 
covered by the bond. 

The judgment is reversed and remanded for new trial. 


FIDELITY & CASUALTY CO. OF NEW YORK v. CARSON. 
(Court of Appeals of Kentucky. Dec. 12, 1924.) 
266 Southwestern Reporter, 1063.) 
1. ATTACHMENT—FORTHCOMING BOND, EXECUTED PURSUANT TO 

ORDER OF COURT, VALID. 

Surety on forthcoming bond cannot complain that bond was executed before 
clerk of court instead of sheriff, as provided by Civ. Code Prac., § 214, where bond 
was executed pursuant to order of court, while property was in possession of sheriff 
under section 203, thus releasing attached property and rendering bond a valid 
common-law obligation, if not a statutory bond. 

(For other cases, see Attachment, Dec. Dig. § 298.) 

Appeal from Circuit Court, Harlan County. 

Action by J. R. Carson against the Fidelity & Casualty Company of New York. 
From judgment for plaintiff, defendant appeals. Affirmed. 

Sampson & Sampson, of Harlan, and Fred Forcht, of Louisville, for appellant. 

Acree & Baker and J.-S. Forester, all of. Harlan, for appellee. 

CrarKE, J. In an action of Carson against the Luck Co., etc, an attachment was 
levied upon several items of personality, including a steam shovel. The steam shovel 
was returned to the defendants upon their execution of a forthcoming bond there- 
for in the sum of $2,500, with appellant as surety thereon. In that action, Carson 
recovered judgment for $3,000, with interest and costs, the attachment was sustained, 
and the attached property ordered sold. Pursuant to that order, the sheriff sold 
all of the attached property except the steam shovel, which defendants had re- 
moved from the state, and same brought only $600. This was applied to the judg- 
ment, leaving a balance of more than $2,500 unsatisfied. Thereupon Carson brought 
this action on the bond against appellant and recovered a verdict and judgment for 
the full amount of the bond, from which judgment this appeal is prosecuted. 

[1] The first complaint is that the bond is invalid baceuse taken before the clerk 
of the court rather than the sheriff, as provided by section 214 of the Civil Code 
of Practice. It is true this section directs that a forthcoming bond shall be executed 
in the presence of the sheriff and without an order of court, but by section 203 
the sheriff holds all attached personality subject to the order of the court, and in 
this case the court by order entered in term time authorized the execution of the 
bond for release_of the steam shovel to the defendants, and, while executed before 
the clerk of the court, it does not appear whether the sheriff was present or not. 
But however that may be, appellant voluntarily, and no doubt for pay, became surety 
upon the bond executed pursuant to an order of the court, and thereby secured the 
release of the steam shovel from possession of the sheriff and control of the court, 
and it is well settled that a bond so executed is valid a3 a common-law obligation, 
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if not as a statutory bond. Deposit Bank v. Thomason, 66 S. W. 604, 23 Ky. Law 
Rep. 1957; Yocum v. Barnes, 8 B. Mon. 496, 6 C. J. 332. Hence there is no merit 
in this contention. 

[2] The next complaint is that the court erred in refusing to permit defendant 
to file a second amended answer on call of the case for trial of the issues as thereto- 
fore made. This pleading introduced a new issue, and if filed would have neces- 
sitated a continuance of the case. The only excuse offered for not having filed it 
sooner is the unverified statement contained therein “that defendant was not aware 
of the agreement herein set forth in time to sooner set up and plead same.” That 
agreement, however, was approved by the court and of record in the action in which 
the bond was executed, as the offered pleading shows, and, conceding without de- 
ciding that it stated a defense, we are unwilling to say that under the circumstances 
the court abused a sound discretion in refusing to file it. 

[3] Objections are urged against the instructions given, but these were waived, 
since they are not included in the motion and ground for a new trial. 

The final complaint is that the court erred in ordering $1,800 of the $2,500 
adjudged against defendant to be distributed when paid into court in accordance 
with plaintiff’s written assignments thereof. The basis of this: complaint is that 
defendant had been served and answered as garnishee in an action against plaintiff, 
as set out in its answer herein, and that it was error to distribute the $2,500 herein 
fixed as its liability to plaintiff prior*to a determination of priorities between his 
attaching creditor, not a party hereto and his assignees herein. This ground of 
complaint, however, has been removed since the rendition of the judgment herein 
by a judgment in the action wherein defendant was served and answered as 
garnishee, as is manifested by answer filed in this court. Appellant has filed a 
demurrer and reply to this answer, and the only question presented is whether an 
appellee, by answer filed here, may show that a right of appeal has ceased to exist 
since the rendition of the judgment from which the appeal is prosecuted. As the 
right so to do is expressly given by section 757 and 758 of the Civil Code of Practice, 
it is clear that the demurrer to appellee’s answer must be overruled. 

Judgment affirmed. 


HUGHES v. KEITH et al. (No. 15170.) 
(Kansas City Court of Appeals. Missouri: Dec. 25, 1924.) 
267 Southwestern Reporter, 
1. APPEAL AND ERROR—APPEAL BONDS TO BE CONSTRUED 

STRICTLY, AND AS IF LAW WRITTEN THEREIN 

Appeal bonds are to be construed as if the law regulating them were written 
therein, and no expansion, intendment, or implication can be read into them. 

(For other cases, see Appeal and Error, Dec. Dig. § 1223.) 

2. APPEAL AND ERROR—APPELLANT IN DISMISSING APPEAL HELD 

TO HAVE BREACHED CONDITIONS OF APPEAL BOND 

Where appeal bond requires that appellants “shall prosecute their appeal with 
due diligence to a decision,” and “shall perform the judgment,” and they voluntarily 
dismiss appeal before case is ready for hearing, the condition of the bond is 
breached. 

(For other cases, see Appeal and Error, Dec. Dig., § 1231.) 

Appeal from Circuit Court, Morgan County; Henry J. Westhues, Judge. 

“Not to be officially published.” 

Action by Oscar Hughes against Jesse W. Keith and another and the United 
States Fidelity & Casualty Company. Judgment for plaintiff, and defendant last 
named appeals. Affirmed. ; 

J. W. McClelland, of Versailles, for appellant. 

Arthur J. Bolinger, of Versailles, for respondent. 

Trims_e, P. J. This is a suit to recover on the breach of an appeal bond. It 
is conceded that in the circuit court, in the case of J. W. Keith and Maggie Keith 
v. Oscar Hughes, judgment was rendered in favor of Hughes and against the 
Keiths for the possession of certain property sued for and the sum of $10 per month 
from date of judgment, August 13, 1923, until possession be rendered unto him. 
It is further conceded that the Keiths took all steps necessary to perfect an appeal, 
including the filing of the $300 appeal bond sued on in the case at bar, and obtained 
orders approving same and allowing an appeal; and said appeal bond was filed, but 
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thereafter said Keiths came into the circuit court and voluntarily announced that 
they dismissed their appeal, and refused to take any steps whatever to put such 
case in condition to be heard by the court to which it had been appealed; and, after 
having thus withheld possession of the premises in question for practically three 
months, they surrendered possession to said Hughes. 

The case at bar was submitted to the court without a jury, and judgment was 
rendered against the defendants for $90, the United States Fidelity and Guaranty 
Company, the surety on the bond, alone appealing. 

[1] We readily accede to appellant’s contentions that the bond in question 
must be construed as if the law regulating them were written in the bond itself. 
Zellars v. National Surety Co., 210 Mo. 86, 108 S. W. 548; It must be construed 
strictly. Hill v. Keller, 157 Mo. App. 710, 139 S. W. 523; "Bauer v. Cabanne, 105 
Mo. 110, 16 S. W. 521; Nofsinger v. Hartnett, 84 Mo. 549, And no expansion, 
enon, or implication can be read into the terms of a surety contract. Erath 

. Allen, 55 Mo. Ree. 107. The rule of strictissimi juris does not, however, apply 
in all its force to a surety for hire. 

[2] But, while the above rules of law are recognized as being in force, they do 
not militate against the judgment here being reviewed nor call for its reversal. 
This is so because of the following reason: The condition of the bond on which 
suit is brought is that, if the Keiths “shall prosecute their appeal with due diligence 
to a decision,” and ‘ ‘shall perform such judgment,” etc., then it will be null and 
void. The obligation to prosecute the appeal with due-diligence is a separate and 
distinct matter, complete in itself, and must be performed as fully as the other 
obligations or terms contained in the bond. Campbell v. Harrington, 93 Mo. App. 
315, 325, 326; Arkansas Valley Trust Co. v. Corbin, 192 Mo. App. 153, 179, S. W. 484, 
187 S. W. 1199; Maryland Casualty Company v. Lucky Budge Mining Co., 193 Mo. 
App. 37, 180 S. W. 1011. By refusing to further prosecute the appeal, and announc- 
ing a dismissal thereof the Keiths breached that condition and feature of their 
obligation, and, having withheld possession of the property for the time above 
mentioned by means of said bond, there is no reason why the surety should not 
respond for the failure of the principal obligors to pay the judgment in the case 
in which it was given. 

No question is raised as to the amount of the judgment herein rendered on 
said bond, and no other error is complained of. Wherefore the judgment must be, 
and is, affirmed. 

The other Judges concur. 


DWELLE-KAISER CO. v HTNA CASUALTY & SURETY CO. 
(Supreme “Court, Appellate Division, Fourth Department. January 7, 1925.) 
207 New York Supplement, 287. 

1 CONTRACTS—MERE FAILURE TO DISCLOSE INSOLVENCY TO 
PARTY GRANTING CREDIT HELD NOT TO AVOID CONTRACT BUT 
INTENTION NOT TO PAY DOES. 

Mere failure by party receiving credit to disclose his insolvency at time con- 
tract is made is not such misrepresentation as will avoid contract, though fact, if 
known to other party, would have affected his credit, since mere silence does not 
establish intent not to pay, but contrary is true if intent not to pay actually exists. 

(For other cases see contracts Dec. Dig. § 94 [8.] 

2. CONTRACTS—FAILURE TO DISCLOSE INSOLVENCY OCCURRING 
DURING PENDENCY OF WORK NOT FRAUD. 

Failure of party to contract to disclose his insolvency occurring during pendency 
of work is not fraud. 

(For other cases see contracts Dec. Dig § 94 [8.]) 

3. CONTRACTS—PARTY NOT ENTITLED TO ABANDON CONTRACT 
BECAUSE OF OTHER’S INSOLVENCY, BUT MAY REQUIRE PAY- 
MENT AS CONDITION TO PROCEEDING. 

‘Party to contract may not unqualifiedly refuse to proceed on learning of other 
party’s insolvency, but he may require payment as condition of proceeding. 

(For other cases see contracts, Dec. Dig § 303 [1.]) 

4 FRAUD—COMPLAINT AGAINST ONE ASSUMING LIABILITIES OF 
te ON CONTRACTOR’S BOND HELD TO STATE CAUSE OF 
Complaint alleging that one assuming liabilities of surety on contractor’s bond 
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took charge of contractor, a corporation, without disclosing contractor’s insolvency, 
and created false impression that contractor was financially responsible, and gave 
orders for work and materials, intending not to pay therefor, held to state cause of 
action for decit or for money had and received. 

(For other cases see Fraud, Dec. Dig. § 27.) 

(Appeal from Special Term, Erie County. 

Action by the Dwelle-Kaiser Company against the 2Ztna Casualty & Surety Com- 
pany. From a judgment dismissing plaintiff’s amended complaint on defendant’s 
motion, and from the order granting dismissal, plaintiff appeals. Judgment reversed, 
and motion for judgment denied 

Argued before Hubbs, P. J., and Clark, Davis, Sears, and Crouch, JJ. 

Lewis & Carroll, of Buffalo, for appellant. 

Bond, Schoeneck & King, of Syracuse, for respondent. 

Sears, J. The defendant has obtained a judgment entered on the order of the 
Special Term dismissing the plaintiff's amended complaint on the ground that it 
fails to state facts sufficient to constitute a cause of action. The material allegations 
of the voluminous complaint may be summarized as follows: 

(1) In January, 1918, the Schaefer Construction Company contracted with the 
City of Syracuse to construct a school building. 

(2) Thereafter the Maryland Casualty Company executed a bond to the city 
conditioned upon the faithful performance of the contract by the Schaefer Con- 
struction Company. 

(3) The defendant entered into an “agreement and arrangement” with the 
Maryland Casualty Company to assume all liability and responsibility of the Mary- 
land Casualty Company upon its bond to the City of Syracuse, and to replace the 
Maryland Casualty Company as a surety upon said bond and hold the Maryland 
Casualty Company harmless from loss thereunder. 

(4) The plaintiff entered into a contract with the Schaefer Construction Com- 
pany to furnish certain glass and to do certain glazing in the building at the con- 
tract price of $2,326.34. 

(5) By the 20th of February, 1920, the plaintiff had partly performed the 
contract by furnishing work and materials to the value of $1,585.54, and has been 
fully paid therefor. 

(6) Prior to August, 1920, the defendant procured the Schaefer Construction 
Company to assign to it all moneys due or to become due upon its contract with 
the city. } 

(7) In August, 1920, and for a long time prior thereto, the Schaefer Construc- 
tion Company was insolvent. 

(8) About the month of August, 1920, the defendant, with full knowledge of 
the situation, including knowledge that the completion of the school would cost greatly 
in excess of any sums due or to become due under the contract of the Schaefer 
Construction Company with the City of Syracuse, and that the Shaefer Construction 
Company was unable to perform and complete its contract with the city, and would be 
compelled to abandon the same, “took over into its own charge, care, and custody 
the said Schaefer Construction Company, and did place as directors and persons 
in control and in charge of the business and affairs of said Schaefer Construction 
Company its own representatives and agents as director and officers of said company, 
and controlled all of its property, business, and affairs with the purpose and intent, 
through such officers and agents acting for it in the guise of the Schaefer Construction 
Company, of continuing the progress of said work and completing said school, with the 
wrongful, selfish, and unlawful purpose of procuring labor and materials to be fur- 
nished and performed upon said school, with knowledge that at the completion 
thereof there would be no moneys whatsoever of the Schaefer Construction Com- 
pany coming from the City of Syracuse or otherwise to pay for the same, and to 
the end and for the purpose of so completing the same at the expense of those who 
should furnish labor and material therefor, including this plaintiff,’ and to save 
itself from loss upon its agreement and arrangement with the Maryland Casualty 
Company. 

(9) While the plaintiff was in ignorance of the insolvency of the Schaefer Con- 
struction Company, of the insufficiency of the amounts unpaid by the city to complete 
the work, and of the actions of the defendant mentioned above, “the said defendant, 
through and iri the guise of the Schaefer Construction Company, and knowing that 





te 


i” 


te 
~ 

oe 

oe 
ae 
om 

“- 
- 

, 


756 Insurance Law Journal, Vol. 64. [April, 1925 


the said Schaefer Construction Company was insolvent and out of its own property 
or resources would be unable to pay therefor, * * * did between the Ist day of 
October and the 5th day of February, 1921, order, procure, and direct this plaintiff to 
furnish glass and glazing for said school, and do the work and furnish extra materials 
and labor, all at the reasonable value of $740.83.” 

(10) The plaintiff furnished said material and performed said work of such 
value “‘in the belief that the Schaefer Construction Company was a solvent, going 
concern, conducting its own affairs and using its own resources.” 

(11) The acts of defendant were with the wrongful intent of securing the com- 
pletion of the contract with the city without payment to the plaintiff, but to secure 
the defendant from loss. 

(12) By reason of the premises the plaintiff has suffered loss and damage in 
the sum of $740.83. 

(13) Thereafter the Schaefer Construction Company was adjudicated a bank- 
rupt without assets. 

A second cause of action, growing out of a different but similar transaction, is 
alleged in terms entirely like those used to set forth the one summarized above. 

[1] The mere omission of a party to a contract who is receiving credit to dis- 
close his insolvency to the other party at the time the contract is made is not such 
misrepresentation as will avoid the contract, although the fact, if known to the 
other, would affect his credit. It is not fraudulent to say nothing. The silence of 
the insolvent contracing party does not establish an intent not to pay. People’s 
Bank of City of New York v. Bogart, 81 N. Y. 101, 37 Am. Rep. 381; Berlin Con- 
struction Co. v. Hoops, 192 App. Div. 730, 183 N. Y. S. 121, affirmed 233 N. Y. 
526, 135 N. E. 903; Dembmann y. Schulting, 75 N. Y. 55. But, where, in addition 
to insolvency, an intention not to pay actually exists at the time, the case is otherwise. 
Hotchkin vy. Third Nat. Bank, 127 N. Y. 329, 27 N. E. 1050; Morris v. Talcott, 96 
N. Y. 100; Wright v. Brown, 67 N. Y. 1. 

[2-4] There is no allegation in the complaint here that the insolvency of the 
Schaefer Construction Company existed at the time the contract with the plaintiff 
was made. It must be taken to have occurred during the performance of the 
work. There was no greater obligation to disclose insolvency during the pendency 
of the work than at the beginning, and fraud in this case cannot be predicated, 
even against the Schaefer Construction Company, upon the mere failure on the part. 
of that corporation to disclose its insolvency when it occurred. More than silence, 
however, is alleged in the complaint. There is, first, an intention not to pay; and, 
second, certain overt acts to give a false impression of financial responsibility, and, 
third, an order, procurement, and direction to the plaintiff to continue to furnish 
work and materials to the insolvent Schaefer Construction Company. Had the 
plaintiff known of the financial condition of the Schaefer Construction Company 
when it received these orders, it would not have been justified in unqualifiedly 
refusing to proceed and in abandoning the contract. Hanna v. Florence Iron Co. of 
Wisconsin, 222 N. Y. 290, 118 N. E. 629. It would have been justified in requiring 
payment as a condition to proceeding so as to obviate further reliance upon the credit 
of the Schaefer Construction Company. Pardee v. Kanady, 100 N. Y. 121, 2 N. E. 
885. The facts alleged deprived the plaintiff of its right to be relieved from doing 
further work on the credit of an insolvent. They constituted an actionable wrong 
on the part of the Schaefer Construction Company. Whitten v. Fitzwater, 129 N. Y. 
om wat = 298; Bienenstok vy. Ammidown, 11 Misc. Rep. 76, 29 N. Y. S. 593, 32 

oe So abs; 

The allegations of the complaint are to the effect that the defendant co-operated 
with the Schaefer Construction Company in presenting a false appearance of 
financial responsibility with the intent of securing work and material from the 
plaintiff without payment therefor. In fact, the allegations are to the effect that 
the defendant was the principal in perpetrating he fraud. 

[5,6] A rescission of the contract is impossible. No relief other than for dam- 
ages is available to the plaintiff In our opinion, on the facts the defendant as well 
as the Schaefer Construction Company is responsible to the plaintiff for its loss. 
The cause of action may be looked upon as one for deceit (Williston on Contracts, 
§ 1521), or for money had and received (Miller v: Schloss, 218 N. Y. 400, 113 N. E. 
337). In an action for deceit the absence of an allegation of benefit to the defendant 
will not defeat him. Laska v. Harris, 215 N. Y. 554, 109 N. E. 559. In an action 
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for money had and received, it is sufficient if the defendant, as in this case, has 
received the benefit indirectly. National Trust Co. of New York v. Gleason, 77 
N. Y. 400, 33 Am. Rep. 632. 

We are therefore of the opinion that the complaint alleges facts sufficient to 
constitute a cause of action. The judgment appealed from should be reversed, with 
costs, and motion for judgment denied, with $10 costs. 

Judgment and order reversed on the law, with costs, and motion for judgment 
on the pleadings denied, with $10 costs. All concur. 


AMERICAN GUARANTY CO. v. McNIECE er at. (No. 18344.) 
(Supreme Court of Ohio. Dec. 23, 1924.) 
146 Northeastern Reporter 77. 
(Syllabus by the Court.) 

OFFICERS—SURETIES ON OFFICIAL’S BOND LIABLE TO ALL PER- 
SONS UNLAWFULLY INJURED BY OFFICER’S ACTS BY VIRTUE, 
OR UNDER COLOR, OF OFFICE. 

The sureties on a bond of an official, conditioned upon the faithful performance 
of his duties, are liable to all persons unlawfully injured by the nonfeasance, mis- 
feasance or malfeasance perpetrated by such officer, either by virtue of his office or 
under color of his office. 

(For other cases, see Officers, Dec. Dig. § 131.) 

Error to Court of Appeals, Guernsey County. 

Action by Thomas McNiece against Jacob J. Calvert and others. Judgment for 
plaintiff was affirmed by the Court of Appeals, and defendant American Guaranty 
Company brings error, and defendant American Surety Company assigns cross-error. 
Affirmed.—[By Editorial Staff.] 

This action was begun in the court of common pleas of Guernsey county by 
Thomas McNiece against Jacob J. Calvert, who was at the time mayor of the city 
of Cambridge, John A. Long, who was at the time the chief of police of the city of 
Cambridge, and Ledru R. Campbell, who was at the time safety director of the city 
of Cambridge, and a special police officer, and was an action in damages for the 
unlawful assaulting and shooting of plaintiff. Joined with the defendants were the 
American Guaranty Company, which was surety on the bond of the mayor, the 
American Saurety Company, which was surety on the bond of the safety director, 
and the United States Fidelity Company, which company was surety on the bond 
of the chief of police. There were also joined as defendants,.Frank M. Hardesty and 
Don Whittaker, who were dismissed during the trial. 

The petition asked damages in the sum of $50,000, and a verdict was rendered 
by the jury in the sum of $25,300. Judgment was entered upon this verdict in the 
following form: 

“It is therefore considered that said plaintiff recover of said defendants, Ledru 
R. Campbell, Jacob J. Calvert and John A. Long, the sum of twenty-five thousand, 
three hundred ($25,300) dollars, and also his costs of this suit; and it is further 
ordered and adjudged that the plaintiff recover of the defendant American Surety 
Company of New York, as surety on the bond of defendant, Ledru R. Campbell, the 
sum of one thousand ($1,000) dollars and costs of this suit, and said $1,000, when 
paid by said defendant American Surety Company of New York, shall be credited 
on said judgment for $25,300; and it is further ordered and adjudged that the plaintiff 
recover of defendant United States Fidelity & Guaranty Company, as surety on the 
bond of defendant, John A. Long, the sum of one thousand ($1,000) dollars, which 
$1,000, when paid by the United States Fidelity & Guaranty Company, shall be cred- 
ited upon said judgment of $25,300; it is further ordered and adjudged that the plain- 
tiff recover of the defendant the American Guaranty Company, as surety on the bond 
of defendant, Jacob J. Calvert, the sum of two thousand ($2,000) dollars and his 
costs herein expended, and when said sum of $2,000 is paid by the defendant the 
American Guaranty Company, the same shall become a credit upon said judgment 
of $25,300.” ; 

Error was prosecuted to the Court of Appeals by all of the defendants against 
whom the judgment ran, where the judgment of the court of common pleas was 
affirmed, and error is prosecuted here on the petition in error of the American Guar- 
anty Company, and the cross-petition in error of the American Surety Company. 
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J. W. Bell, of Cambridge, and Williams, Sinks & Williams, of Columbus, for 
plaintiff in error. 

Scott & Scott, Milton H. Turner, James Joyce, W. W. Stewart, and Geo. D. 
Dugan, all of Cambridge, for defendants in error. 

Rosinson, J. The parties will be referred to here in the relation which they sus- 
tained in the trial court. 

The record in this case discloses the following facts: Jacob J. Calvert at the 
time of the happening of the events out of whieh this action grew was the mayor 
of the city of Cambridge. Ledru R. Campbell was director of public safety of the 
city of Cambridge, and also “special officer.” John A. Long was chief of police of the 
city of Cambridge. The American Guaranty Company was surety on the bond of 
Jacob J. Calvert, as mayor, in the sum of $2,000, conditioned as follows: 

“The condition of this obligation is such that whereas the said principal was on 
the 4th day of November, A. D. 1919, duly elected to the office of mayor of the city 
of Cambridge, Ohio, for the term of two years beginning on the Ist day of January, 
1920, next after his said election, and until his successor is chosen and qualified: 

“Now, if the said principal shall faithfully perform his duties as such officer, as 
required by law during the term for which he has been elected as aforesaid, then 
this obligation shall be void, otherwise to remain in full force and virtue.” 

The American Surety Company was surety on the bond of Ledru R. Campbell 
as director of public safety, in the sum of $1,000, conditioned as follows: 

“Whereas, said principal was, duly and in accordance with law, appointed director 
of public safety, of the said city of Cambridge, Ohio, to serve from the 12th day of 
January, 1920, and until his successor shall have been chosen and qualified: 

“Now, therefore, the condition of this obligation is such that, if said principal 
shall faithfully perform his duties as director of public safety of the said city of 
Cambridge, Ohio, during the term for which he has been appointed, as aforesaid, 
then this obligation shall be void; otherwise, to be and remain in full force and 
virtue in law.” 

The United States Fidelity & Guaranty Company was surety on the bond of 
John A. Long, as chief of police, in the sum of $1,000, conditioned as follows: 

“Whereas, the above bounden John A. Long has been duly appointed chief of 
of the city of Cambridge, Ohio, for the term of one year beginning January 1, 
1912: 

“Now, therefore, the condition of his obligation is such that if the said John A. 
Long shall well and faithfully perform all the duties of his said office, then this obli- 
gation to be void, otherwise to remain in full force and effect.” 

On or about the 11th day of March, 1921, the defendants Calvert, Campbell, and 
Long, armed with a search warrant to search a certain automobile for intoxicating 
liquors, proceeded some distance out of the corporate limits of the city of Cam- 
bridge, where they met the plaintiff, accompanied by a young lady, traveling upon the 
highway in an automobile. Thereupon Calvert, Campbell, and Long caused the auto- 
mobile in which they were riding to turn around and pursue plaintiff. After passing 
his automobile a number of times, and allowing him to pass them a number of times, 
they proceeded on past him several hundred yards, stopped their automobile, got out, 
and as he passed them on the public highway opened fire upon him and seriously 
injured him. The record further discloses that none of the parties had a writ of 
any kind authorizing them to apprehend plaintiff, and the search warrant did not pur- 
port to authorize them, or any of them, to search his automobile; that none of the 
parties defendant knew who was driving the car which it afterwards developed plain- 
tiff was driving, nor had they any information upon which to base a belief that 
plaintiff had committed a crime, or was in the act of committing a crime; the attempt 
to stop the machine of plaintiff and the attack upon plaintiff being made wholly upon 
the suspicion that he was in the commission of a misdemeanor, to wit, the unlawful 
transportation of intoxicating liquors; that a search of the person of the plaintiff 
and his car after the shooting disclosed nothing upon which to found such suspicion. 

There is no question raised here as to the liability of the defendants Calvert, 
Campbell, and Long, to respond in damages for the injury thus committed, and no 
error is prosecuted here by the United States Fidelity Company as surety for the 
defendant Long. Error is prosecuted here by the surety company of the defendant 
Calvert and by the surety company of the defendant Campbell. 

The principal ground upon which each of such companies relies for a reversal 
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is that the bonds given by the respective parties, and signed by the respective surety 
companies, were for the faithful performance of the duties of the respective defend- 
ants as officers of the city of Cambridge; that the powers and duties of Calvert, as 
mayor, and of Campbell, as safety director, whatever they may have been within the 
city of Cambridge, did not extend to the matter of making arrests and searching auto- 
mobiles beyond the city limits; that as sureties upon the bonds they agreed to 
respond in the sums named in the bonds only for the breach of their principals of 
some duty the performance of which their respective offices imposed upon them; 
that the acts of the defendants complained of in plaintiff’s petition were acts done 
by Calvert and Campbell outside their territorial jurisdiction, without power or sanc- 
tion of law, and not acts done in the discharge of any duty imposed upon them by 
their respective offices, and were, therefore, not within the letter of the contracts of 
suretyship. 

The soundness of the position of the insurance companies depends upon whether 
Ohio adheres to the theory that sureties are liable upon the bonds of their principals, 
conditioned for the faithfnl performance of the duties of the office, only for acts 
done virtute officii, or whether they are also liable for acts done colore officii, for the 
decisions of the courts of the various jurisdictions of upon this subject may be 
divided into those two general classes. 

We, however, are not privileged at this time to choose between the two lines of 
decisions, for this court as early as 1855, in the case of Ohio ex rel. Story v. Jennings, 
4 Ohio St. 418, held: 

“A seizure of the goods of A under color of process against B is official miscon- 
duct in the officer making the seizure and is a breach of the condition of his official 
bond, where that is that he will faithfully perform the duties of his office. The reason 
ior this is, that the trespass is not the act of a mere individual, but is perpetrated 
colore officii. For such breach, an action on the bond lies against the officer and his 
sureties,” 

Ohio is thus placed in line with those courts which have held the sureties upon the 
bonds of officials not only liable for the wrongful acts of their principals perpetrated 
virtute officii, but also for the wrongful acts of their principals perpetrated colore 
officii, and in line with the theory which many of the courts have declared to be the 
greater weight of authority. Lammon v. Feusier, 111 U. S. 17, 4 S. Ct. 286, 28 L. Ed. 
337; Natl. Bank of Redemption v. Rutledge (C. C.) 84 F. 400; People ex rel. Kellogg, 
Adm’r, v. Schuyler, Sheriff, 4 N. Y. 173; People ex rel. Norris v. Mersereau, 74 
Mich. 687, 42 N. W. 153; Commonwealth ex rel. Davy v. Stockton, 5 T. B. Mon. (21 
Ky.) 192; State ex rel. Gates v. Fitzpatrick, 64 Mo. 185; Archer v. Noble, 3 Greenl. 
(Me.) 418; Hall v. Tierney, 89 Minn. 407, 95 N. W. 219; Turner, Frazer & Co. v. Kil- 
lian, 12 Neb. 580, 12 N. W. 101; Mace v. Gaddis, 3 Wash. T. 125, 13 P..545; Sangster 
v. Commonwealth, 17 Grat. (Va.) 124; Lee, Sheriff, v. Charmley, 20 N. D. 570, 129 
N. W. 448, 33 L. R. A. (N. S.) 275; Kane, Treas., v. Union Pac. -Rd. Co., 5 Neb. 
105; Charles v. Haskins, 11 Iowa, 329, 77 Am. Dec. 148; Inhabitants of Greenfield v. 
Wilson, 13 Gray (Mass.) 384; Brunott v. McKee, 6 Watts & S. (Pa.) 513; Van Pelt 
v. Littler, 14 Cal. 194; Horan v. People, 10 Ill. App. 21. 


However, the courts that have adopted the doctrine of liability both virtute officii 
and colore officii, have variously applied that doctrine so that there is not entire accord 
as to the character of acts colore officii for which there is a liability of sureties, it 
being held by some courts that the question of liability of sureties for wrongful acts 
done colore officii is sui generis, and dependent upon the particular circumstances of 
each case, and, by others, that there is a liability of the sureties for the wrongful 
act of their principal colore officii where the officer having a writ executes it against 
the wrong person, but no liability colore officii where an officer commits wrongful 
acts without a writ. 

Here again, however, we are not at liberty to choose which theory we shall adopt, 
for the reason that this court in 1901, in the case of Drolesbaugh v. Hill, 64 Ohio 
St. 257, 60 N. E. 202, declared: 

“The sureties on the bond of an officer, conditioned for the faithful discharge 
of his duties, are liable thereon to the party injured, where, under color of his office 
in making an arrest with or without warrant, and without probable cause, he uses more 
force and violence than is necessary.” (Italics ours.) 


Counsel for the surety companies cite the case of State ex rel. Bd. of Edn. of 





Insurance Law Journal, Vol. 64. [April, 1925 


Cincinnati v. Griffith, 74 Ohio St. 80, 77 N. E. 686, 6 Ann. Cas. 917, where this 
court held: 

_ “A public officer is personally, and may be even criminally, liable for malfeasance 
in office; but the sureties on his official bond are answerable only within the letter of 
their contract for the unfaithful performance of his official duties and not for dere- 
liction outside of the limits of his official duties.” 

They maintain it inconsistent with the case of Ohio ex rel. Story v. Jennings, 
supra, and with Drolesbaugh v. Hill, supra. We do not so regard it. The court there 
did not hold that the sureties were only liable for wrongful acts perpetrated virtute 
officii, but contented itself with the use of the term “official duies,” and did not attempt 
to define whether a bond of an official conditioned for the faithful performance of 
his duties contemplated only the duties imposed upon him by virtue of his office, or 
whether it also contemplated that he would both faithfully perform the duties im- 
posed upon him by virtue of his office, and abstain from doing any wrongful act 
under color of his office. 

That was a case where a clerk of a board of education, having given bond under 
section 4050, Revised Statutes, was thereafter by the adoption of a rule by the board 
of education authorized to collect tuition from children, wards, and apprentices of 
nonresidents, which was an additional duty imposed upon him by the board and not by 
statute, the court holding that the bondsmen were not liable for the misappropriation 
by the individual upon whom the board had imposed the additional duty of collect- 
ing tuition, his duty in that respect being a duty imposed by the board and not by the 
Legislature; that his acts were not performed as clerk, but were performed by virtue 
of the authority which the board vested or attempted to vest in him; that the board 
of education had no legislative power and could not increase or decrease the duties 
of a clerk, which the law had already defined; that the collection of the tuition by the 
incumbent of the clerk’s office was not a collection by him in his official capacity, 
and was not and could not have been in contemplation of the signers of his bond at 
the time of the execution thereof, and that the bondsmen were only liable within the 
letter of the bond. That case would have been applicable in this case had the jury 
found that the defendant Campbell, at the time of the committing of the assault and 
injury upon the plaintiff, acted as “special officer” rather than as director of public 
safety, for the bond of Campbell was conditioned upon the faithful performance by 
him of his duties as director of public safety, but not conditioned upon the faithful 
performance by him of his duties as “special officer.” 

The case of State v. Medary, 17 Ohio, 554, in principle is like the case of State 
ex rel. v. Griffith, supra. One Bates was appointed a member of the board of public 
works, and as such gave bond. After having become a member of the board of 
public works, by virtue of the statutes as then existing he was eligible to election 
as an acting commissioner of that board, the board being authorized to elect several 
acting commissioners from among their number, less however than the whole number 
of the board. As acting commissioner, Bates received certain moneys for which 
he did not account. As a member of the board of public works action was begun 
against his bondsmen, and the court there held that the moneys he received as acting 
commissioner were not received by him as a member of the board of public works, 
he being authorized as acting commissioner, and not as a member of the board of 
public works to receive such money, and, therefore, that the bondsmen were not 
liable. This, too, would be an authority for exonerating the bondsmen for any act 
cof Campbell’s as “special officer,” but these cases are not inconsistent with Ohio 
ex rel-Story v. Jennings, supra, and Drolesbaugh v. Hill, supra. This court has 
not overruled either decision. A logical interpretation of those cases makes the 
letter of a bond for the faithful performance run to the benefit of all persons for 
any injury unlawfully caused by an official either virtute officii or colore officii. 

In the case of Lammon v. Feusier, supra, the Supreme Court of the United 
States, speaking through Mr. Justice Gray, said, at page 19 (4 S. Ct. 286): 

“But the remedy of a person, whose property is wrongfully taken by the 
marshal in officially executing his writ, is. not limited to an action against him 
personally. His official bond is not made to the person in whose behalf the writ 
is issued, nor to any other individual, but to the government, for the indemnity of 
all persons injured by the official misconduct of himself or his deputies.” 

The opinion of Chief Justice Thurman, in the case of Ohio ex rel. Story, v. 
Jennings, supra, is quoted with approval therein practically in toto. The learned 
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justice also quotes with approval from the opinion of Chief Justice Shaw in City 
of Lowell v. Parker, 10 Metc. (Mass.) 309, 43 Am. Dec. 436, wherein it was said: 

“He was an officer, had authority to attach goods on mesne process, on a suitable 
writ, professed to have such process, and thereupon took the plaintiff’s goods; 
that is, the goods of Bean for whose use and benefit this action is brought, and 
who, therefore, may be called the plaintiff. He therefore took the goods colore 
officii, and though he had no sufficient warrant for taking them, yet he is responsible 
to third persons, because such taking was a breach of his official duty.” 

The Supreme Court of the United States in that case held that the weight - 
of authority supported a liability of the bondsman upon a bond for the faithful 
performance of official duty, to include acts wrongfully done colore officii as well 
as virtute officii. 

In the case of Mace v. Gaddis, supra, the Supreme Court of the territory of 
Washington, in the syllabus, held: “The sureties are liable when neither the writ 
nor the office gave any right to commit the trespass.” And in the opinion Mr. 
Justice Langford stated: 

“It has been held in several cases that when a sheriff acts so far beyond his 
authority that his said acts are a pure trespass ab initio, such acts are not done 
from the color of his office, hence, that his bondsmen are not liable for the trespass. 
The weight of authority is the other way; and to the effect that acts which are en- 
tirely unauthorized by the office, and the writ as a levy made upon property exempt 
from levy, and a levy upon the property of a stranger to the writ, made the bondsmen 
liable. It has been held by a large number of authorities, and the Supreme Court 
of the United States among them, that the bondsmen are liable for such acts as 
these, where neither the writ nor the office gave any right whatever to commit the 
trespass. * * * The courts do not clearly define what other acts than the above 
are such as are done by the color of office, but these decisions do show that the 
color of office exists where there is not a color of right. We can see no reason for 
this rule, except it be that for an officer to pretend he has a right to commit an 
act because his writ and his office give him the right is color of office. His official 
position gives him an advantage over private persons, and it being a breach of his 
official duty to use this advantage, his bondsmen are liable therefor.” 

In the case of Hall v. Tierney, supra, it is stated in the syllabus: 

“The object of an official bond is to obtain indemnity against the misure of an 
official position for wrong purposes; and that which is done under color of office, 
and which would obtain no credit except for its appearing to be a regular official act, 
is within the protection of the bond, and must be made good by those who signed it.” 

In the case of Lee, Sheriff, v. Charmley, supra, it is stated in the syllabus: 

“[1] The sureties upon the official bond of a deputy sheriff, who undertake 
that he shall faithfully and impartially discharge the duties of his office, are liable 
for any unlawful or oppressive act done by such officer, under color or by virtue of 
his office. 

“[2] The purpose of an official bond is to provide indemnity against malfeasance 
and misbehavior in public office, the misuse of powers belonging to the office, and the 
assumption under guise of official action of powers not belonging to it. All acts 
so performed, though unlawful or wrongful, are official acts within the meaning of 
an undertaking that an officer shall faithfully and impartially discharge the duties 
of his office; and as such may be reasonably considered to have been within the con- 
templation of the sureties, at the time they entered into the undertaking, as consti- 
tuting a breach of its conditions. 

“(3] A deputy sheriff who, falsely claiming to have a warrant for the arrest 
of a person not formally charged with crime of any kind, goes to his house in the 
nighttime and, under guise of the authority of his office, arrests and takes such 
person into custody, has committed an unauthorized and unlawful act under color 
of his office, for which the sureties upon his official bond are liable in a proper 
action.” 

A majority of this court are of opinion that when a court once reaches the 
conclusion that the sureties are liable on a bond for the faithful performance of the 
duties of their principal for any wrongful act done colore officii, that any distinction 
between various wrongful acts done colore officii is artificial and illogical. 

If, for certain wrongful acts done by an official to the injury of another, such 
wrongful acts being perpetrated by the official as such, in contradistinction to acts 
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done by him in any and every other capacity, a liability attaches to his bondsmen. 
it would seem that for every wrongful act done by him to the injury of another, 
perpetrated in his official capacity as distinguished from his individual capacity, 
there should be a liability of his bondsmen; it would seem that if a bond conditioned 
for the faithful performance of the duties of his office is violated by his “seizure 
of the goods of A, under color of process against B,” as declared in Ohio ex rel. 
Story v. Jennings, supra, and a bond conditioned for the faithful performance of 
the duties of this office is violated by an officer “where under color of his office 
* in making an arrest with or without warrant, and without probable cause, he uses 
more force and violence than is necessary,” as held in Drolesbaugh v. Hill, supra, 
that the same reasoning which required the holding in those cases would require 
the holding that the bondsmen of an official upon a bond conditioned for the faithful 
performance of the duties of his office obligate themselves, not only that the official 
will faithfully perform the duties which his office imposes upon him to perform, 
but also that he will not under color of his office exceed the powers which the 
office confers upon him; that if it obligates the bondsmen to respond in damages 
for injuries caused by the official exceeding the powers which the office confers 
upon him in certain situations, it must necessarily obligate them to respond in 
damages for injuries caused by his exceeding the powers which the office confers 
upon him in every case where the injury is perpetrated under color of the office, 
and injury results therefrom. 

We have no patience with any theory which would permit each separate 
case of a class which may be determined by the same general principles to become 
sui generis, for the reason that the doctrine of sui generis tends to supplant the fun- 
damental principle that rights and liabilities are such by law rather than by the 
conscience of the particular tribunal who may be called upon to determine them; 
nor can we follow the logic of those cases that distinguish between wrongful 
acts perpetrated by an officer colore officii, who having a writ executes it against 
a person whom the writ does not designate, and wrongful acts perpetrated by 
an officer, who, colore officii, without a writ, commits a wrongful act to the injury 
of another, for it is the colore officii which enables him to commit such act. The 
wrongful act in each case being an excess of power, the character of the excess is 
not significant if done under color of the office and injury results therefrom. 

In the instant case the wrongful acts done would have been wrongful had they 
been perpetrated in the city of Cambridge, and, since the jury found they were 
perpetrated colore officii, it makes no difference where they were committed. We, 
therefore, do not determine the territorial jurisdiction, of the mayor and safety 
director in enforcement of the Crabbe Act (General Code, §6212[13] et seq.). , 

It is urged here as a ground of reversal that, to the prejudice of the surety 
companies, .evidence was permitted to be introduced of admissions made by Campbell 
and Calvert after the shooting of the plaintiff, a part of which went in without 
objection and a part under objection. Evidence of admission was competent as 
against.the parties making the admission, and it would have been error for the 
court to have wholly excluded it. It was incompetent as against the surety 
companies. 

The court in his charge before argument gave special charge No. 3: 

“No admissions made by Campbell or Calvert after the commission of the 
acts complained of in the amended petition, if you find that they or either of them 
made such admissions, can bind the defendant surety companies or either of them.” 

The court could not have done more, except to have cautioned the jury -at 
the time the evidence was introduced that it could not bind the surety companies. 
We think that any error in that respect was cured by the charge before argument. 

The question whether Campbell at the time of the assault and injury was acting 
under color of his office as safety director, or whether he was acting under color 
of his office as “special officer,” was fairly submitted to the jury before argument in 
requests 3, 6, and 7. On pages 205, 206, and 207 of the printed record,. evidence 
was introduced tending to prove that the acts done by Campbell were done under 
color of his office as safety director, and evidence was introduced tending to prove 
the contrary. Under the instructions given before argument, and in the general 
charge, the jury were fully advised that unless the acts done were done under color 
cf his office as safety director, a verdict could not be returned against his bondsmen. 
The jury having returned a general verdict against all of the defendants, it 
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necessarily follows that they found that the acts of Campbell and Calvert were 
done under color of their respective offices as mayor and safety director. 

The liability of each of the surety companies was limited to the sums stipulated 
in the respective bonds which they had signed, and they were each entitled to 
have the jury so instructed. No such instruction was given, and it is assigned 
here by each of them as error prejudicial. Had a judgment been entered against 
them for the full amount of the verdict it would have been prejudicial. If the 
court is without power to enter the judgment which it did enter, to wit, against 
the American Guaranty Company in the sum of $2,000, and against the American 
Surety Company in the sum of $1,000, then the entry of such judgment was 
error. It will hardly be contended that the trial court was without power to 
require the jury to find in the form of a special verdict whether the acts of 
Campbell and Calvert complained of in plaintiff’s petition were perpetrated under 
color of their respective offices; nor will it be contended that had he required such 
a special verdict as to the sureties on the bonds, and the jury had returned a 
special verdict finding that the acts of their principals were done under color of 
their respective offices, and had returned such a general verdict against their prin- 
cipals as it did return, that the court would have been without power to render 
the ont it did render. 

he bonds are set out in extenso in the petition. The execution of the bonds 
and al the terms thereof, including the sums for which they obligated themselves, 
were admitted by the answers of the sureties on the bonds. As affecting these 
sureties, there was-no issue in this case, except the issue whether the acts complained 
of were perpetrated under color of the respective offices, for the faithful per- 
formance of which they had given bond, and, if so, whether the damages equalled 
or exceeded the sums named in the bonds. These questions were fairly presented 
to the jury, and it by its general verdict against all of the defendants, answered 
them in the affirmative. 

The trial court treated that verdict as a special verdict in so far as it affected 
the sureties, and rendered a judgment which was in accordance with the pleadings 
and the necessary finding of the general verdict against the sureties that the 
acts complained of were done under color of office. While his action in that 
respect was novel, we are unable to see wherein the sureties were prejudiced 
thereby. 

The judgment is affirmed. 

Judgment affirmed. 

Jones, Matthias, Day, and Allen, JJ., concur. 


OPPENHEIM v. NATIONAL SURETY CO. (No. 11312.) 
(Supreme Court of Oklahoma. Nov. 12, 1924. Rehearing Denied Jan. 2, 1925.) 
231° Pacific Reporter, 1076. 

(Syllabus by the Court.) 

1. GUARANTY— “GUARANTY” AND “INDEMNITY,” DISTINGUISHED. 
A contract of “guaranty” is a collateral undertaking, and presupposes an original 

contract; while a contract of “indemnity” is original and independent. In a con- 

tract of “indemnity,” the undertaking is to make good and save harmless the person, 
with whom the contract is made, upon jan obligation of such person to a third 
person; while, in a contract of “guaranty,” the obligation is to answer for the debt, 
default, or miscarriage of another to the person with whom the contract is made. 
(For other cases, see Guaranty, Dec. Dig. § 1.) 
(Additional Syllabus by Editorial Staff.) 

2. GUARANTY—BOND PROTECTING SURETY COMPANY FROM LOSS 
BY REASON OF ITS EXECUTION OF OTHER BOND HELD CON- 
TRACT OF “INDEMNITY” AND NOT “CONTINUING GUARANTY.” 
Bond protecting surety company from loss by redson of bond executed by it for 

lessee under coal lease, conditioned on payment by lessee of royalties under lease, 

held a contract of “indemnity,” under Rev. Laws 1910, § 1074, and not a “continuing 

guaranty” under Section 1041. 

(For other cases, see Guaranty, Dec. Dig. § 4.) 
Commissioners’ Opinion, Division No. 
Appeal from District Court, Pittsburg County ; A. C. Brewster, Judge. 
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Action by the National Surety Company against Sam Oppenheim. Judgment for 
plaintiff, and defendant appeals. Affirmed. : 

W. H. Fuller, Geo. M. Porter, and John L. Fuller, all of McAlester, for plaintiff 
in error. 

A. C. Markley, of McAlester, for defendant in error. 

JaRMAN, C. The Phcenix Coal Company, as lessee, had a government coal lease 
upon certain land in Pittsburg County, and the lessee was required to execute a 
bond to the United States in the sum of $10,000 for the payment of royalties under 
said lease. On April 1, 1914, the defendant, Oppenheim, executed a bond to the 
plaintiff, National Surety Company, to the effect that the plaintiff would be held 
harmless from all demands and losses by reason of its executing said bond for the 
lessee. In May, 1914, the lessee executed a bond to the United States in the sum 
of $10,000, to pay all royalties becoming due on the coal lease with the defendant, 
Oppenheim, and the plaintiff, National Surety Company, as sureties thereon. On 
January 25, 1919, the plaintiff was required to pay, and did pay, to the United 
States Indian Agency at Muskogee, the sum of $1,395.20, royalties that the lessee had 
failed to pay to the United States. 

This action was commenced by the plaintiff, National Surety Company, against 
the defendant, Oppenheim, on the bond executed April 1, 1914, by the lessee and 
the defendant to save the plaintiff harmless from all demands by reason of the 
surety bond executed for the lessee. The record shows that, at the time the defendant 
executed the bond in question to the plaintiff, he was the secretary and treasurer of 
the Phoenix Coal Company, and that he sold out his interest in the company and 
notified the plaintiff to cancel and release him from said bond prior to the time any 
of the royalties became due, which the plaintiff paid. At the conclusion of the 
defendant’s evidence, the court sustained a demurrer thereto and directed a verdict 
for the plaintiff in the sum sued for. 

The principal assignment of error, and the one that disposes of the case here on 
appeal, is that the bond sued on is a continuing guaranty and that the defendant’s 
liability thereunder ceased when the defendant notified the plaintiff to cancel said bond 
and to release him from further liability thereon. 

The defendant contends that the bond comes within the meaning and purview of 
Section 1041, R. L. 1910, defining a “continuing guaranty” to be: 

“A guaranty relating to a future liability of the principal, under successive 
transactions, which either continues his liability or from time to time renews it 
after it has been satisfied, is called a continuing guaranty.” 

The pla‘ntiff contends that said bond is one of “indemnity,” within the meaning 
and purview of Section 1074, R. L. 1910, as follows: 

“Indemnity is a contract by which one engages to save another from a legal 
consequence of the conduct of one of the parties, or of some other person.” 

If said bond is a continuing guaranty, the defendant was released therefrom 
when the notice was received by the plaintiff from the defendant revoking it. Sec- 
tion 1042, R. L. 1910. 

[1,2] In sustaining the demurrer to the evidence of the defendant, the trial 
court necessarily took the view that the bond in question was one of indemnity in- 
stead of a continuing guaranty, and we concur in this view. A “guaranty” is a 
promise to answer for the debt, default, or miscarriage of another. Section 1026, 
R. L. 1910. “Guaranty” is a collateral agreement and presupposes an original con- 
tract; the guarantor guarantees payment or performance by the principal. To 
constitute “guaranty,” there must first, be an original contract from a third person 
to the guarantee for the payment or performance by such third person of an obli- 
gation to the guarantee; and, secondly, there must be a collateral contract executed 
by the guarantor to the guarantee that such third person will pay or perform the 
obligation as contained in the original contract or agreement. There is no contract 
from the Pheenix Coal Company to the plaintiff, to which the bond in question 
here is collateral. The bond in question is an original and independent agreement 
to save and hold the plaintiff harmless from any loss it might suffer by reason of 
becoming surety on the bond to the United States, and the United States has no 
connection with and is not interested in the contract sued on, and therefore said 
contract is one of “indemnity.” This contract is clearly distinguishable from that 
of “guaranty” as shown by the following authorities: 

“Contracts of indemnity are distinguished from those of guaranty and surety- 
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ship in that in indemnity contracts the engagement is to make good and save 
another from loss upon some obligation which he has incurred or is about to incur to 
a third person, and is not as in guaranty and suretyship, a promise to one to whom 
another is answerable.” 22 Cyc. 80. 

“There are important differences between a contract of guaranty and one of 
indemnity. The former being a collateral undertaking presupposes some contract or 
transaction as principal thereto; while a contract of indemnity is original and 
independent, to which there is no collateral contract and with respect to which 
there is no remedy against the third party.” 20 Cyc. 1402. 

“Although one of the meanings of the word ‘guaranty’ is ‘indemnity’ or ‘save 
harmless,’ and the word ‘guaranty’ may be used to create an obligation to indemnify 
one against loss, there are important differences between a contract of guaranty 
and one of indemnity. A guaranty being a collateral undertaking presupposes some 
contract of transaction as principal thereto; while a contract of indemnity is original 
and independent, to which there is no collateral contract and with respect to which 
there is no remedy against the third party. In an indemnity contract the engage- 
ment is to make good and save another from loss upon some obligation which he 
has incurred or is about to incur to a third person, whereas in a guaranty the 
promise is to one to whom another is answerable.” 28 C. J. 892. 

A full and comprehensive discussion of the distinction between a contract of 
guaranty and a contract of indemnity is found in the case of Anderson v. Spence, 
72 Ind. 315, 37 Am. Rep. 162, which sustains the rule announced herein. 

The two leading cases, singer Mfg. Co. v. Draugham, 121 N. C. 88, 28 S. E. 136, 
61 Am. St. Rep. 657, and Aitken Son & Co. v. Lang, 106 Ky. 652, 51 S. W. 154, 
90 Am. St. Rep. 263, relied upon by counsel for the defendant, emphasize the correct- 
ness of the rule hereinbefore announced, and, in fact, are authority for the position 
that the contract in question is one of indemnity. The Singer Mfg. Co. Case holds 
that the contract there in question was a “continuing guaranty.” In that case, the 
defendant, Wade, signed and executed a bond or contract with the plaintiff, Singer 
Manufacturing Company, whereby said defendant, Wade, obligated himself to pay 
to the plaintiff all damages and loss suffered by the plaintiff for any defaults of one 
Draughan in the handling of goods for the plaintiff. There it is plain to be seen 
that there was a contractual relation existing between Draughan and the Singer Manu- 
facturing Company, and the contract of the defendant, Wade, was simply collateral 
to that contract; whereas, in the instant case, the contract that the defendant Oppen- 
heim, executed, was for the purpose of securing the National Surety Company 
against any loss in connection with the contract of the Phoenix Coal Company with 
an entirely different person. The same thing is true with reference to the Aitken 
Son & Co. Case. There S. C. Lang executed a contract with Aiken Son & Co., where- 
by S. C. Lang guaranteed payment to the company for such goods as it would 
‘furnish to Miss Emma Lang. Clearly such a contract was one of guaranty. It 
was not an independent and original contract, such as the one. in the instant case 
under consideration. 

The trial court properly sustained the demurrer to the defendant’s evidence and 
rendered judgment for the plaintiff for the amount sued for, and said judgment is 
therefore affirmed. 


AMERICAN SURETY CO. OF NEW YORK v. HILL COUNTY et al. 
(No. 561—4043.) 
(Commission of Appeals of Texas, Section A., Dec. 20, 1924.) 
267 Southwestern Reporter, 265 
1. HIGHWAYS—CONTRACTOR AND SURETY HELD GUILTY OF CON- 

VERSION OF ROAD DISTRICT BONDS SOLD BELOW PAR IN 

VIOLATION OF STATUTE. 

Where commissioner’s court refused to deliver special road district bonds to 
contractor to be sold below par, until execution of indemnity bond, execution by 
surety of indemnity bond, together with agreement giving contractor and surety 
joint control of bond, held to render contractor and surety jointly liable for con- 
version of bonds upon their being sold below par in violation of Rev. St. art. 632. 

(For other cases, see Highways, Dec. Dig. § 90.) 

2. HIGHWAYS—MEASURE OF DAMAGES FOR CONVERSION OF ROAD 

DISTRICT BONDS SOLD BELOW PAR IS PAR VALUE. 
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The measure of damages for conversion of special road district bonds by 
contractor and surety to whom they were delivered for sale at less than par, in 
violation of Rev. St. art. 632, pursuant to illegal agreement with commissioner’s 
court, is par value of bonds 

(For other cases, see Highways, Dec. Dig. § 90.) 

Error to Court of Civil Appeals of Fifth Supreme Judicial District. 

Action by Hill County and others against the American Surety Company of 
New York and others. Judgment for plaintiffs was affirmed by Court of Civil 
Appeals (254 S. W. 241), and named defendant brings error. Affirmed. 

O. L. Stribling, of Waco, and Phillips, Townsend & Phillips, of Dallas, for 
plaintiff in error. 

Vaughan & Abney, of Hillsboro, and Sleeper, Boynton & Kendall, of Waco, 
for defendants in error. 

CuapMAN, J. Prior to March 8, 1920, good roads district Nos. 3, 6, 7, 10, and 
12 in Hill county had voted road bonds in the aggregate of $904,000, and on dates 
ranging from September 8, 1919, to March 8, 1920, the commissioners’ court of 
Hill county passed orders authorizing the issuance of said bonds. 

Article 632, Revised Civil Statutes, which is a part of the special road law of 
Hill county, provides that such bonds when issued shall continue in the custody of 
and under the control of the commissioners’ court, and that they shall be sold by said 
court at not less than their par value, and that the proceeds therefor shall be placed 
in the county treasury. The commissioners’ court was unable to sell these bonds 
at par value. 

On September 4, 1920, by order of the commissioners’ court duly entered, the 
bid of Bibb & Hughes for all county work, to be paid for from the proceeds of 
sale of said bonds issued by said. special road districts Nos. 3, 6, 7, 10, and 12, 
was qe, 

At and before the time when the bid of Bibb & Hughes for said work was 
accepted, and contract entered into, it was verbally understood and agreed between 
the commissioners’ court and W. S. Bibb, Jr., that the road bonds would be delivered 
over to W. S. Bibb, Jr., without his paying any money therefor, and that he should 
sell them at discount and pay for the bonds in four equal installments, one to be 
paid when the bonds were sold, and one installment to be paid every four months 
thereafter, and that the prices of the road work in the contracts between Bibb & 
Hughes and the commissioners’ court for the construction of the roads in said 
special road districts should be increased by the estimated amount of discount at 
which said bonds could be sold, and the contracts for the road work in said special 
road districts should embrace an additional amount to cover the estimated discount 
at which said bonds could be sold. Various orders were spread upon the minutes 
of the commissioners’ court’ in an attempt to make the oe. between the 
Commissioners’ court and Bibb and Bibb & Hughes appear to be regular. ‘ 

Before the commissioners’ court would deliver the road bonds to Bibb they 
required of him a bond to protect them against any default on his part in payment 
for the bonds, and on September 15, 1920, this bond in the sum of $500,000 was 
executed by W. S. Bibb, Jr., as principal, and the American Surety Company of 
New York as surety. 

On September 21, 1920, W. S. Bibb, Jr., for himself, and for the partnership 
of Bibb & Hughes, entered into a contract with the American Surety Company of 
New York, and consented to by the commissioners’ court of Hill county, Tex., 
whereby, when the road bonds were delivered by the commissioners’ court, they 
were to be under the joint control of W. S. Bibb, Jr., and the American Surety 
Company of New York, and the proceeds from the sale of said bonds were to be 
under the same joint control. 

About November 3, 1920, all the road bonds were taken to Chicago by W. S. 
Bibb, Jr., and a representative of the American Surety Company of New York, 
where they were sold by Bibb at 82 per cent. of the amount of said bonds and 
accrued interest, and the proceeds placed in bank subject to the joint control of 
W. S. Bibb, Jr., and the American Surety Company of New York. 

Hill county, on its own behalf, and for the use and benefit of the several 
special road districts, brought suit against Bibb & Hughes and the American Surety 
Company of New York for the conversion of the road bonds. Certain banks 
alleged to be holding portions of the proceeds of the sale of the bonds were also 
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made parties. The case was tried with a jury. There was some conflict in the 
evidence as to whether, at the time Bibb made sale of the bonds, the representative 
of the surety company knew what he was getting for them. The facts were 
submitted to the jury upon special issues. The issues submitted to the jury were 
as to whether W. S. Bibb, Jr., in his dealings with the commissioners’ court of 
Hill county with reference to the road bonds were representing the co-partnership 
of Bibb & Hughes. 

The defendant, American Surety Company, requested that the following issues 
be submitted to the jury which were refused: First, as to whether the surety com- 
pany exercised dominion or control over the bonds or acquired or held possession 
of them in denial of, or inconsistent with, the rights of Hill county or the road 
districts. Second, as to whether the surety company, through any of its agents, 
had notice or knowledge prior to Bibb’s sale and delivery of the bonds that he 
had possession of them for the purpose of selling them for less than their par 
value. Third, whether the surety company assumed joint custody of the bonds 
for the purpose of aiding Bibb to sell them at a price below par. Fourth, whether 
the surety company knowingly participated in the sale which Bibb made of the 
bonds. 

The jury found that Bibb, in his negotiations with the commissioners’ court 
of Hill county, was acting for the copartnership of Bibb & Hughes. No verdict 
affecting the American Surety Company was found by the jury. It was agreed 
that the market value of the bonds at the nearest point to Hillsboro, at which 
there was a market value, was 82 per cent. of their face value. 

Judgment was rendered against the banks mentioned for the part of the 
proceeds of the bonds that they held and against Bibb & Hughes and the American 
Surety Company of New York, for $461,437.53, based on par value of the bonds. 
The judgment provided that plaintiff take nothing against Bibb and the. surety 
company on the bond. The Court of Civil Appeals of the Fifth District affirmed 
the judgment of the district court. 254 S. W. 241. The American Surety Company 
of New York, by proper assignments,’ has raised in this court the following issues: 
First, that there was no conversion of the bonds by the surety company under 
any aspect of the evidence; second, that the measure of damages in this case, if 
damages be allowed, is the market value of the bonds which was agreed to be 82 
cents on the dollar and not the par value of the bonds as found by the court; 
third, that, the case having been tried with a jury, there could be no valid judgment 
rendered against the surety company without a verdict of the jury either inde- 
pendently found by the jury or directed by the judge upon which to base such a 
judgment; fourth, that the bonds in question were issued pursuant to and for the 
purpose of carrying out a corrupt and fraudulent agreement between the com- 
missioners’ court and Bibb, and were therefore void from their inception and in- 
capable of conversion as such; fifth, assignments were also based upon the refusal 
of the trial court to submit to the jury the four special issues above set out requested 
by the surety company. 

[1] We will consider the issues in the order mentioned. As to the first issue, 
we quote this from the answer of the surety company: 

“For special answer, if so required, this defendant says that the consideration 
for the bond in the sum of $500,000, attached as Exhibit D to plaintiff’s petition, 
was that the commissioners’ court of Hill county and R. T. Burns, county judge 
of said county, should deliver the custody and control of the road bonds of the 
special road districts, Nos. 3, 6, 7, 10, and 12 in said county, referred to in plaintiff’s 
petition, to W. S. Bibb, Jr., for sale in the market at a cash price less than the par 
value, with accrued interest, of the bonds, and that the said W. S. Bibb, Jr., would 
pay into the county depository of said Hill county the proceeds of said bonds sold 
at less than their par value in four equal quarterly installments from and After 
the date of the sale of said bonds in the market, and said bond was executed by 
this defendant as a surety to indemnify said R. T. Burns, county judge of Hill 
county, Tex., and his successors in office against pecuniary loss (not exceeding the 
penalty in said bond) that said county judge as employer might sustain by reason 
of any act or acts of fraud, dishonesty, forgery, theft, embezzlement, wrongful 
abstraction, and willful misapplication on the part of said W. S. Bibb, Jr., of the 
proceeds of said road district bonds after the same had been sold by him in the 
market for less than their par value. That at the time of the execution of said 
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bond, and at the time of the issuance of said road district bonds by said com- 
missioners’ court, it was understood and agreed that the same would be sold below 
par by the said W. S. Bibb, Jr. And this defendant says that the said W. S. Bibb, 
Jr., thereafter sold said bonds in the market for $744,582.22 in cash.” 

Cooley on Torts (3d Ed.) vol. 1, p. 244, states the law as to who are liable 
for tort as follows: 

“All who actively participate in any manner in the commission of a tort, or 
who command, direct, advise, encourage, aid, or abet its commisison, are jointly 
and severally liable therefor.” 

In Cabell v. Shoe Co., 81 Tex. 104, 16 S. W. 811, certain persons gave a United 
States marshal an indemnity bond to protect him in maki: x a levy on goods. 
The levy was made and proved to be wrongful. The marshal, the sureties on 
his official bond, and the sureties on the indemnity bond were sued for conversion 
of the goods. The Supreme Court, in-an opinion by Chief Justice Stayton, held 
the sureties on the indemnity bond, along with the other defendants, liable, and 
made this statement: 

“We understand that all persons who contribute to the commission of a tort 
through which injury results to another are responsible as principals, and that such 
persons as induce a wrongful levy to be made by giving to the officer making it an 
indemnity bond may be treated as trespassers.” 

The commissioners’ court of Hill county refused to deliver possession of the 
bonds to Bibb until he made them an indemnity bond. The American Surety 
Company voluntarily made the bond, and by this act, and by the agreement above 
mentioned as to the joint custody of the bonds, made it possible for Bibb and the 
surety company to become in joint custody of the bonds for an illegal purpose 
on the part of Bibb, and, when this illegal purpose was carried out by Bibb, we 
think that under the above authorities the execution of the indemnity bond and the 
joint control contract by the surety company would make the surety company 
and Bibb both liable for conversion of the bonds, and that the liability of the 
surety company was made doubly sure by its permitting the bonds, while in its 
joint custody with Bibb, to be disposed of illegally. We have refrained from 
discussing the question as to whether the defendants Bibb and surety company 
were guilty of conversion because of their act in obtaining custody and control 
of the bonds, when the statutes provide that they shall continue in the custody of, 
and under the control of, the commissioners’ court, for the reason that the illegal 
disposition of the bonds, in the manner mentioned, makes the liability of these 
defendants so sure as to make a discussion of that question unnecessary. 

[2] In considering the second issue mentioned, it must be remembered that 
the law provides that the commissioners’ court cannot dispose of road bonds at 
less than their par value, and that the commissioners of Hill county and Bibb, 
charged with full knowledge of this law, deliberately entered into a scheme whereby 
Bibb should obtain the bonds from the commissioners’ court at less than their 
par value and appropriate them to his own use, and under no phase of the scheme 
were the respective road districts to receive full benefit of the par value of their 
bonds, and when this illegal scheme was consummated all those who participated in 
it were guilty of a trespass against the respective road districts, and were liable 
to them for the par value of their bonds. For us to hold that the measure of 
damages in this case can be based on a value of the bonds at less than their par 
value would be nothing short of saying that, although the law provides that road 
bonds cannot be disposed of by the commissioners’ court at less than their par 
value, yet, if the court makes their minutes show a legal sale, they can, under a 
separate verbal agreement with purchasers of the bonds, sell the bonds at less than 
their par value, and would be for us to say that the commissioners’ court can do 
the very thing that the law says they cannot do, and thereby make the law ineffective. 
Again we mention that the trial court found in its judgment that the commissioners’ 
court entered into a verbal agreement with Bibb, whereby Bibb was .to obtain the 
bonds at less than par value. We have been cited to no authority holding that 
the commissioners’ court could, in violation of a law like the one governing them 
in this case, by any kind of transaction dispose of road bonds at less than their 
par value. 

[3] As to the third issue mentioned, we have already found that the execution 
of the indemnity bond by the surety company, and the sale of the bonds while in its 
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joint custody, made the surety company liable for conversion of the bonds, and in 
our opinion no other judgment, under the evidence, could have been found by the 
trial court than that which was found, and this issue resolves itself into the fol- 
lowing: When the trial court renders, under the facts, the only judgment that could 
be rendered, is it error for the trial court to render such judgment when the case 
is tried by a jury, without a verdict from the jury upon which to base such 
judgment? 

In Caldwell Co. v. Harbert, 68 Tex. 321, 4S. W. 607, in an opinion by Chief 
Justi¢e Stayton, we find the following language with reference to this issue: 

“We are of the opinion that under the facts stated in the bill of exceptions the 
appellant was entitled to have a trial by jury, but the refusal of the court to grant 
this is not sufficient reason for reversing the judgment, if, under the evidence, none 
other could have been rendered. 

“The statement of facts is not made up, as is usual, of the substance of the 
evidence of witnesses and of documentary evidence offered ; but consists of 
admissions that given facts were ‘proved.’ The facts thus admitted to have been 
proved were such as to require a judgment for the plaintiffs, on them no other 
judgment than that entered could have been given. The admission of facts proved 
ought to be given the same weight as though upon special issues these facts had been 
found by a jury. Though there was error in denying a jury, it did not operate to 
the injury of the defendant.” 

In Fant v. Sullivan (Tex. Civ. App.) 152 S. W. 515, in which writ of error 
was denied, we find the following: 

“The rule is well established in Texas that appellate courts will affirm all 
judgments of the court below when the evidence is such that the higher court 
a it did not admit of any verdict or judgment other than that which was 
rendered.” 

In City of San Antonio v. Salvation Army (Tex. Civ. App.) 127 S. W. 860, 
in which writ of error was denied by the Supreme Court, we find this language: 

“There were no controverted questions of fact to be tried by a jury, and, if 
there had been a jury, it would have been the duty of the court to have instructed a 
verdict for appellee. No other judgment than the one rendered could have been 
properly entered, and, though there may have been error in denying a jury, it 
a a -. the injury of appellants. Caldwell County v. Harbert, 68 Tex. 

41, 

It seems that these authorities that have been passed upon by our Supreme 
Court resolve this issue against the contention of plaintiff in error. Much stress is 
given by plaintiff to the opinion of the Supreme Court of the United States in 
Slocum v. New York Life Ins. Co., 228 U. S. 376, 33 S. Ct. 528, 57 L. Ed. 879, Ann. 
Cas. 1914D, 1029, but the opinion in that case was based upon the Seventh 
Amendment to the Federal Constitution, and in the opinion we find the following 
language : 

“If this was an infraction of the Seventh Amendment it matters not that it 
was in conformity with the state statute, or with the practice thereunder in the 
courts of the state, for neither the statute nor the practice could be followed in oppo- 
sition to the Amendment, which, although not applicable to proceedings in the 
courts of the several states, is controlling in the federal courts.” 

And also much stress is given to the case of Ablowich v. National Bank, 95 
Tex. 431, 67 S. W. 79, and in that case we find the following language: 

“When a jury has been demanded by either party, he is entitled to have every 
material issue made by the pleading and the evidence submitted to that jury, and 
the trial court cannot enter a judgment upon a verdict which fails to pass upon 
any material issue submitted to the jury, unless it be in case of a special verdict, 
which is provided for by statute.” 

This last case was suit for a note and foreclosure of the mortgage lien, and 
the court instructed the jury as follows: 

“The plaintiff in this cause is entitled to recover the full amount of the note 
sued on which is $567.75, with a foreclosure of the mortgage lien, and you will so 
find, unless you find for defendant upon another issue that was submitted.” 

The jury returned the following verdict : 

“We, the jury, find for the plaintiff in the sum of $567.75.” 

_ As we understand this case the court held that this finding of the jury was, 
in effect, a finding against the plaintiff for the foreclosure of its mortgage and 
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that the trial court could not enter a judgment in conflict with the finding of 
the jury. 

[4] As to the fourth issue, the basis for the issuance of the bonds, were the 
elections held in the different road districts, and these elections were held before 
negotiations were begun between Bibb and the commissioners’ court, and all that 
the commissioners’ court had to do with the issuance of the bonds, after the elections 
were administrative acts prescribed by statute, and there is nothing in the record 
to show that these duties were not performed exactly as the law prescribed, and 
there is nothing in the record to indicate that every act provided by law as to the 
manner in which the elections were to be ordered and held, and the bonds issued, 
were not performed in strict compliance with law, and the agreement between 
Bibb and the court was not with reference to these duties, and could not affect 
these necessary regular legal proceedings. The voting and issuance of the road 
bonds fixed no liability on any one except the taxpayers of the several road dis- 
tricts, and, if there was any irregularity in the voting and issuance of the bonds, 
they, and not Bibb, upon whom no liability was fixed by the issuance of the bonds, 
and upon whom no duty rested as to the voting and issuance of the bonds, would 
be the proper parties to bring suit to test such irregularity. All that Bibb did 
with reference to the bonds was illegal, and was voluntary on his part, and could only 
render the attempted contract between him and the commissioners’ court void, and 
could not have any effect on the legality of the bonds, which, so far as the record 
shows, may now be in the hands of innocent parties. Bibb cannot seek to have 
the bonds declared void for his benefit, when the only grounds that he claims for 
declaring them void was an illegal act, which had nothing to do with the manner 
of voting and issuing the bonds, and in which he participated. 

[5] As to the assignments based on the refusal of the trial court to submit to 
the jury the special issues above set out requested by the surety company, we 
have already found that the signing of the bond by the American Surety Company 
and the sale of the bonds below par, while in the joint custody of the surety 
company and Bibb, so certainly fixed the liability of the surety company for 
conversion of the bonds that the trial court could have rendered no other judgment 
than a judgment against the American Surety Company based on these facts. 
Therefore the questions raised in the special issues requested by the surety com- 
pany become immaterial, because, even though the jury had found in favor of 
the surety company on these issues, such findings by the jury could not have 
had any effect upon the judgment that the trial court should have given. 

We recommend that the judgment of the Court of Civil Appeals and the 
district court be affirmed. 

Greenwood and Pierson, JJ. The judgment recommended in the report of 
the Commission of Appeals is adopted and will be entered as the judgment of the 
Supreme Court. 

Cureton, C. J., not sitting. 


MURPHY v. HUEY & PHILP HARDWARE CO. er at. (No. 9204.) 
(Court of Civil Appeals of Texas. Dallas. Dec. 13, 1924.) 
267 Southwestern Reporter 338. 


MECHANICS’ LIENS—BOND OF CONTRACTOR RUNNING TO OWNER, 
HELD INDEMNITY BOND ON WHICH MATERIALMEN AND LA- 
BORERS COULD NOT SUE. 

Contractor’s bond, running to owner, conditioned to be void if contractor should 
promptly pay for labor and materials, was for sole benefit of owner, and neither 
materialmen nor laborers could sue thereon. 

(For other cases, see Mechanics’ Liens, Dec. Dig. § 315.) 

Appeal from District Court, Dallas County; Wylie A. Bell, Judge. 

Action by the Huey & Philp Hardware Company and others against M. Murphy. 
Judgment for plaintiffs, and defendant appeals. Reversed and rendered. 

Burgess, Burgess, Sadler, Chrestman & Brundidge, of Dallas, for appellant. 

W. H. Graham, of Dallas, for appellees. 

Looney, J. Mrs. F. L. Howell, owner, contracted with J. W. Bryan to furnish 
all labor and material and erect for her an apartment building in the city of Dallas. 
To secure the performance of the contract Bryan, as principal, and M. Murphy, as 
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i gave a bond, the provisions of which brought under review will appear 
elow. 

Huey & Philp Hardware Company, plaintiff Citizens’ Planing Mill Company, and 
E. G. Rust, interveners, appellees herein, sued appellant as surety on the bond to 
recover the amounts due them for materials furnished Bryan that went into and 
became a part of the building. 

The case was tried before the court without a jury, and resulted in judgment in 
favor of appellees against appellant, holding him liable on the bond as surety for the 
unpaid bills due these materialmen. In view of the disposition which will be made 
of the case, it is not necessary to notice assignments and propositions based on rulings 
on demurrers. 

Appellant’s contention is that the bond sued on is a common-law obligation in 
favor of Mrs. Howell, the owner, and that under its terms she, alone, could maintain 
an action for its breach. Appellees urge the counter proposition that under the terms 
of the instrument they were made beneficiaries and entitled to ‘sue as obligees. The 
bond in question does not provide that those who furnish labor or material are to be 
beneficiaries; it runs alone in favor of Mrs. Howell, the owner. 

“ The provision of the bond, on which appellees ground their contention is as 
follows: 

“If the said J. W. Bryan shall do all the things required of him by said contract, 
and shall in all things honestly and faithfully comply with and fulfill all of the terms 
and conditions of the contract, and shall promptly make payment to persons supplying 
him with labor and materials in prosecution of the work contracted for therein, then 
- obligation shall be null and void, otherwise it shall remain in full force and 
effect.” 

The decisions of the Supreme Court and Courts of Civil Appeals of this state 
are uniform in holding that bonds, conditioned as the bond under consideration, are 
indemnity bonds for the sole benefit of the owner, and that neither materialmen nor 
laborers can maintain suits thereon. 

In the case of Oak Cliff Lbr. Co. v. American Indemnity Co., 266 S. W. 429, 
decided by this court November 15, 1924, Chief Justice Jones reviewed the decisions 
of this state at length and reannounced and applied the rule just mentioned. This 
case must be ruled by the same doctrine. Hence we conclude that the judgment of 


the court below should have been for appellant, and it is accordingly reversed and here 
rendered in his favor. 


Reversed and rendered. 


AMERICAN SURETY CO. v. CREAMERY ens ET AL. 
(Supreme Court of Vermont. Windsor. Jan. 8, 1925.) 
127 Atlantic Reporter, 289. 

2. PRINCIPAL AND SURETY—CREDITORS AGREEING TO EXTENSION 
OF TIME PAYMENT AND TRANSFER OF DEBTOR’S PROPERTY 
HELD TO DISCHARGE SURETY. 

Where, under arrangement between debtor and creditors, bulk of debtor’s property 
was transferred beyond reach of creditors, and time of payment of claims was 
extended, all without surety’s knowledge or consent and without reserving right to 
proceed against it, surety was discharged. 

(For other cases, see Principal and Surety, Dec. Dig. § 104 [1].) 

3. INJUNCTION—COMPENSATED SURETY DISCHARGED FROM LIA- 
BILITY ENTITLED TO INJUNCTION AGAINST PROCEEDING AT 
LAW ON BOND ON GROUND THAT SUIT IS UNJUSTIFIABLE AND 
VEXATIOUS. 

Compensated surety discharged from liability on bond for benefit of creditors 
is entitled to injunction restraining creditor from proceeding at law to recover on 
bond, on ground that suit is unjustifiable and vexatious. 

(For other cases, see Injunction, Dec. Dig. § 26 [3].) 

4. PRINCIPAL AND SURETY—CREDITORS RECEIVING MORE THAN 
AMOUNT OF BOND FROM SURETY’S INDEMNITORS CANNOT EN- 
FORCE PENALTY. 

Creditors, receiving from surety’s indemnitors more than amount of bond in 
substitution for surety’s liability, cannot enforce penalty of bond, whether settlement 
with debtor amounted to discharge or not. 
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(For other cases, see Principal and Surety, Dec. Dig. § 142.) 

Appeal from Chancery Court, Windsor County; Harrie B. Chase, Chancellor. 

Suit by the American Surety Company against the Creamery Commissioners 
and others. Decree for plaintiff, and defendants appeal. Affirmed and cause remanded. 

Argued before Watson, C. J., and Powers, Taylor, Slack, and Butler, JJ. 

Roland E. Stevens, of White River Junction, for appellants. 

Stickney, Sargent & Skeels and Frank K. Foster, all of Ludlow, for appellee. 

Taytor, J. In February, 1912, the Crescent Creamery Company, a Maine cor- 
poration, applied for registration and a certificate authorizing it to engage in business 
in this state. Pursuant to the statute then in force (P. S. ch. 211), the creamery 
company was required to and did execute and deliver to the commissioners of 
foreign creameries a bond in the sum of $5,000, conditioned that the creamery com- 
pany should “well and truly pay and discharge all sums of money recovered against 
it.” This bond was executed by the plaintiff as surety. Thereupon the commissioners 
granted the corporation a license to do business in the state until April 1, 1913. The 
company conducted business until about August 1, 1912, when it became unable to 
pay its debts and ceased doing business. It then owed its creditors within the state 
about $15,000, and was indebted outside the state to a large amount. It had within 
the state a considerable amount of property consisting mainly of creamery equipment, 
worth about $15,000 to a going concern, but of comparatively little value otherwise. 
In this situation, practically all the Vermont creditors executed powers of attorney 
either to Roland E. Stevens or Rufus E. Brown authorizing them to settle their 
respective claims out of court. Later the whole matter was turned over to Mr. 
Stevens, who, as such attorney, on December 13, 1912, executed an agreement with 
the creamery company, pursuant to which the affairs of the company were there- 
after conducted. Some of the creditors had previously petitioned to have the com- 
pany adjudged bankrupt. Their petition was later dismissed in accordance with the 
agreement. 

A new corporation, called the Crescent Produce Company, was organized under 
the laws of this state and took over all the assets of the creamery company except 
its cash and choses in action. Mr. Stevens was the clerk, treasurer, and one of 
the directors of this corporation and controlled its affairs from the time it was 
organized. The new corporation never did any business, as Mr. Stevens was 
unable to carry on the business contemplated without the assistance of one Willard, 
the president of the creamery company, who failed to furnish promised assistance. 
Willard and a Mr. Haynes, who were both interested in the creamery company when 
the bond in question was procured, were indemnitors of the plaintiff on account of 
the bond. Their agreement was to protect the plaintiff from all damage, expenses, 
and costs which it might incur by reason of becoming surety for the creamery 
company on the bond. In order to carry out their agreement to pay to the creditors 
of the creamery company in substitution for the liability of the plaintiff as surety 
on the bond and to make the cash payment agreed upon, they raised by personal 
effort and paid over to the creditors nearly $10,000. Cash to the amount of one- 
third of the claims of the creditors represented by Mr. Stevens was paid to him 
and by him distributed among such creditors. The balance due on the claims was 
ascertained to be $9,263.01, and the note of the produce company for that amount, 
payable in four annual installments, was given to Mr. Stevens as trustee. As secur- 
ity for the payment of this note, stock of the produce company equal at par to 
the amount of the note was issued to Mr. Stevens as trustée and is still so held by. 
him, except in the case of a few creditors who insisted upon being paid in full. The 
method employed to get the money to satisfy such creditors was this: The stock 
representing the balance of their claims was issued to them, then sold, the stock 
assigned to the purchaser, and the proceeds paid to the creditor. 

The property of the corporation in this state was, with the knowledge and 
consent of Mr. Stevens, mortgaged to a bank in Maine as security for a note of 
$3,500 given to raise a part of the cash paid to the creditors, and was later removed 
from the’ state by virtue of this mortgage. The stock of the produce company turned 
out to be worthless. When Mr. Stevens, acting for the creditors, accepted the settle- 
ment outlined above, agreed to have the petition in bankruptcy dismissed, and allowed 
the assets of the creamery company to be placed beyond the reach of creditors, he 
had reason to and did believe that they would receive more in that way than 
they would if the bankruptcy proceedings were persisted in and the assets of the 
company, together with the amount of the plaintiff’s bond, were distributed in that 
way. He was misled, however, by the representation and promises of Willard, and 
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the settlement did not prove to be as favorable as he expected. The plaintiff had 
nothing to do about making the agreement of December 13, 1912, nor with the 
settlement made thereunder, and did nothing to mislead Mr. Stevens. It had offered 
on January 10, 1913, while the settlement was being perfected, to pay the amount 
of the bond into court for the benefit of creditors. No such payment was made, nor 
does it appear that it was then desired by any of the creditors. There has been no 
settlement or satisfaction of the claims of creditors represented by Mr. Stevens 
other than the payment of one-third in cash and the giving of the note and stock 
representing in amount the balance of the indebtedness. It was stipulated in the agree- 
ment that the note to be issued for the unpaid balance of the claims should be 
received as evidence of indebtedness only and not considered as payment of the 
claims until the note was fully paid. It is stated in the answer of the creamery 
commissioners and Mr. Stevens that the sole purpose of the written agreement 
between Mr. Stevens and the creamery company was to extend the time of payment 
of the company’s indebtedness in Vermont and to enable it to continue in business 
by utilizing its machinery and equipment, instead of disposing of it at a forced sale 
at a great financial sacrifice. 

After this settlement, some of the creditors began to make the claim that they 
were entitled to collect from the plaintiff the amount of the bond, and in July, 1917, 
50 of the creditors joined in the execution of a power of attorney to Theo. E 
Hopkins of Burlington authorizing him to prosecute their claims against the creamery 
company to judgment and to enforce the collection of the bond from the plaintiff, 
undertaking thereby to revoke the power of attorney which they had previously given 
to Mr. Stevens. Notwithstanding notice from Mr. Hopkins of this action, Mr. 
Stevens as trustee on August 18, 1917, brought suit against the creamery company 
on account of the unpaid balance due the Vermont creditors, and on January 9, 1918, 
took a default judgment for such balance with interest and costs. Execution issued 
on this judgment was returned unsatisfied. At the same time Mr. Hopkins brought 
separate suits in behalf of the individual creditors who had given him authority to 
act for them, and between August 27, 1917, and January 16, 1918, had recovered 
default judgments in such suits for the amount of the respective claims. All of 
such claims were included in the settlement effected by Mr. Stevens and they 
were also included in and a part of the pretended demand upon which Mr. Stevens 
as trustee had taken judgment. The plaintiff had no knowledge of any of these 
proceedings until after October 19, 1918, when it was served with the writ in a suit 
instituted by Mr. Stevens in the names of the then creamery commissioners to enforce 
its claimed liability on the bond. The suit was predicated upon the failure of the 
creamery company to pay the several judgments referred to above as a breach of the 
condition of the bond. While this suit was pending in Windsor County court, the 
plaintiff brought this action in chancery, seeking a disclosure respecting the transactions 
between the creamery company and its creditors and the organization and issue of 
stock of the produce company, and praying for an injunction to restrain the prosecu- 
tion of the pending suit at law or any other proceeding against the plaintiff based upon 
the execution of the bond as surety. The creamery commissioners, Mr. Stevens 
both individually and as trustee, and the creditors who have secured individual judg- 
ments against the creamery company, were joined as defendants. 

The creditors represented by Mr. Hopkins admit that the demands recovered for 
by them in their individual judgments are included in the pretended demand upon 
which Mr. Stevens obtained judgment as trustee, but insist that they alone are entitled 
to the benefit of the bond. They claim that Mr. Stevens had no right to prosecute 
the note given by the produce company on their behalf; that to obtain the benefit of 
the bond creditors should have brought suit individually against the creamery com- 
pany upon the balance of its debt to them; that they could not lawfully obtain 
judgment jointly against the creamery company on the note of the produce com- 
pany; and that as a result the Stevens’ judgment was null and void. 

The foregoing facts are either admitted in the pleadings or are established by 
the findings. There was a trial on the issues of fact before the chancellor. After 
his findings had been filed, the defendants moved that the bill be dismissed on 
the ground that the plaintiff was not without adequate remedy at law as alleged in 
the bill, but, on the contrary, had a full, complete, and adequate remedy at law. 

\t the final hearing upon the pleadings, finding of facts, and motion to dismiss, the 
plaintiff had a decree according to the prayer of the bill for an injunction. From 
this decree all of the defendants have appealed. 
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[1] Reasons for sustaining the decree are not lacking and an extended argu- 
ment is unnecessary. The law of this case is pretty much all contained in Viele v. 
Hoag, 24 Vt. 46. The jurisdictional objection that the plaintiff has an adequate 
remedy at law is plainly untenable. The subject of equitable relief in behalf of 
sureties is one of original jurisdiction in a court of chancery. The peculiar rights of 
a surety originated in, and are exclusively the growth of, equity. While it is now held, 
as a general rule, that the liability of sureties is governed by the same principles 
at law as in equity, a party suing in a court of equity will not for that reason be 
sent to a court of law for the relief to which he is entitled. A court of equity 
will extend the same relief and exercise the same powers in behalf of sureties that 
were exercised before jurisdiction of the subject was entertained at law. See 1 
Story’s Eq. Jur. §§64 (1), 496.° Nor can the creditor deprive the surety from 
seeking his relief in chancery by first commencing proceedings at law. The doctrine 
of Viele v. Hoag is reaffirmed in International Paper Co. v. Bellows Falls Canal 
Co., 91 Vt. 350, 366, 100 A.-684, and is referred to with approval in Weed v. Hunt, 
81 Vt. 302, 307, 70 A. 564. It follows that the chancellor properly overruled the 
defendants’ motion to dismiss. 

[2, 3] The questions raised on the merits of the case must also be ruled against the 
defendants. It appears from the record that the creditors for whose benefit the bond 
was given, acting through their authorized agent, without the knowledge or consent of 
the plaintiff, entered into an arrangement with the creamery company which, to say 
the least, extended the time of payment of their claims for a period of years. The 
extension of time was granted without any reservation of the right to call for 
payment or to proceed against the surety. Besides, under the arrangement, the bulk 
of the debtor’s property was transferred to another corporation and placed beyond 
the reach of creditors to the manifest prejudice of the plaintiff as surety for the 
creamery company. The effect of this arrangement was to discharge the plaintiff 
from its liability as surety on the bond. See 1 Story’s Eq. Jur. §§ 324-327. Under 
such circumstances, the surety is entitled to relief by way of injunction restraining 
the creditor from proceeding at law against him to recover on the bond, on the 
ground that the suit is unjustifiable and vexatious. 2 Story’s Eq. Jur. §§ 883, 904. 
The author says of this remedy: 

“Indeed, there can scarcely be found an end to the enumeration of cases in which 
vexatious suits of this sort have been suppressed by injunctions when there was 
no redress at law and yet when, upon the principles of justice, the party was entitled 
to complete protection against such litigation.” 

That the plaintiff is a compensated surety, if such is the fact, would not change 
the result, for the necessary prejudice to bring the case within the rule announced 
in City of Montpelier v. National Surety Co., 97 Vt. 111, 121, 122- A. 484, 33 
A. L. R. 489, sufficiently appears. 

{4] If further warrant for invoking relief in equity were needed, it is to be 
found in the fact that the creditors have already received the full benefit of the 
protection guaranteed by the bond. It fairly appears that Haynes and Willard, who, 
as we have seen, were under contract to indemnify the plaintiff against loss on account 
of the bond pay the creditors the amount of the bond and more in substitution for the 
liability of the plaintiff thereon. It does not matter whether the arrangement which 
the chancellor characterized as a settlement did or did not amount to a discharge of 
the creamery company, and so of the surety, as claimed by the plaintiff. It certainly 
would be inequitable in the circumstances for the creditors to accept the adjustment 
through which they received the benefit of their security, and later undertake to 
enforce the penalty of the bond. 

[5] It is claimed that the bill should be dismissed as to all the defendants except 
the creamery commissioners on the ground that they are improperly joined as par- 
ties. While the pending suit on the bond is brought in the name of the creamery 
commissioners alone, they are merely nominal parties. The creditors are the real 
parties in interest, and the suit was being prosecuted in their behalf and under their 
direction. The rule in chancery is that all parties interested in the subject-matter 
of the suit should regularly be made parties, either as plaintiffs or defendants. Mc- 
Connell v. McConnell, 11 Vt. 290. See Day v. Cummings, 19 Vt. 496. The bill 
is brought not only to enjoin the pending suit at law, but any other proceeding against 
the plaintiff on account of the execution of the bond, and the decree gave the 
full relief asked for. The result reached makes it unnecessary to consider other 
questions discussed in the defendants’ brief. 

Decree affirmed and cause remanded. 
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HARTFORD LIVE STOCK INS. CO. v. HENNING 
(Court of Appeals of Kentucky. Dec. 5, 1924.) 
266 Southwestern Reporter 912. 

1. INSURANCE—NONCOMPLIANCE WITH PROVISIONS OF POLICY IN- 
SURING COW HELD NOT EXCUSED BY OWNER’S ABSENCE AND 
EMPLOYEE’S IGNORANCE OF INSURANCE. 

Noncompliance with conditions of policy insuring cow, requiring immediate notice 
to insurer of sickness of cow and of death of cow, and prohibiting disposal of car- 
cass, without insurer’s inspection and examination, held not excused by owner’s absence 
at time of sickness and death of cow, and employee’s ignorance as to insurance. 

(For other cases see Insurance, Dec. Dig. §§ 334[3], 539[6], 54734.) 

2. INSURANCE—NONCOMPLIANCE WITH STIPULATION AS TO NO- 
TICES OF SICKNESS AND DEATH OF INSURED COW ORDINARILY 
PRECLUDES RECOVERY. 

Generally, stipulation in policy insuring cow, providing for notice to insurer of 
illness and of death of cow, within specified time, is valid, and must be complied with, 
except where compliance is not made condition precedent to right of recovery, or 
where notice was prevented by casualty or misfortune. 

(For other cases, see Insurance, Dec. Dig. §§ 334[3], 535.) 

Appeal from Circuit Court, Shelby County. 

Action by Mrs. S. T. Henning against the Hartford Live Stock Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed. 

John K. Todd, of Shelbyville, C. G. Meyers, of Chicago, Ill., and Willis, Todd & 
Willis, of Shelbyville, for appellant. 

E. Beard, of Shelbyville, for appellee. 

DietzMAN, J. In this action, the appellee recovered in the court below the sum 
of $900, being the full amount of a policy of insurance she had taken out with appel- 
lant in June, 1921, on the life of a fine registered Jersey cow. By its terms, the policy 
ran oe three months from its date, and did not cover death due directly or indirectly 
to calving. 

From the evidence it appears that the cow calved on August 17, 1921, but with- 
out any bad results. However, on August 20, 1921, it was noticed by the employees 
of appellee who managed her stock .farm in Shelby county, Ky., that the cow showed 
symptoms of illness, and was “off her feed.” The — had in the meantime, 
after the birth of the calf, left her home and gone to the Indiana State Fair. She 
did not return until the 17th of September, and according to her testimony did not 
know of the illness and subsequent death of the cow until she got back on the 17th. 
In the proof of loss, which was filed by appellee with appellant, it was stated by the 
manager of appellee’s farm and by the veterinary, who had attended the cow for the 
appellee from August 20th until its death, that the cow was first taken ill on August 
20, 1921, and continued so until she died on September 3, 1921; that the veterinary 
was in daily attendance on the cow during this period; and that the cow was imme- 
diately buried after her death, without a post mortem being held. Yet on the trial 
these witnesses testified that, although the cow was “off her féed” beginning with 
August 20, she would recuperate and then “go off her feed again,” and they did not 
believe until the day she died that she was seriously ill or really sick. However, the 
veterinary did testify on trial: 

“This cow was sick off and on for two or three days; this cow ate a little; I 
thought she would get along all right; every time she had an attack, she would get 
a little worse and a little sicker, and finally on the 3d of September she died. She 
was up the day before she died, walking around.” 

He further said on the trial that he was not called to wait upon this cow spe- 
cifically, but that he was under contract with the appellee to visit her farm daily 
and look over her herd. He also stated at the trial that a post mortem on the cow 
had been held, but was unable to state why in the proof of loss he had made a con- 
trary statement. He admitted that the cow had been buried without the appellant 
being notified of the illness or death of the cow, and that he had never furnished 
nor had any one else furnished appellant with a written copy of the findings of the 
post mortem. He testified, though, that the cow died of anemia, as he had stated in 
the proof of loss filled out by him. 

It stands without dispute in the evidence that the first notice the appellant ever 
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received of the illness or the death of the cow was that given its agent in Shelby- 
ville on the 17th of September, the date of the appellee’s return to her home. By the 
fifth clause of the policy of insurance, it was provided that, in the event of sickness 
of the cow, it was the duty of the assured, among other things, at once to give 
notice of such sickness by telegraph to the company at its home office in Chicago, III. 
and that the insurance covered by the policy should not cover any loss where the 
assured failed to comply with this condition. Section 6 of the policy provided that, 
in case of death of the cow, the assured should at once give notice thereof by tele- 
graph to the company at its home office, and should not dispose of the carcass with- 
out the company’s inspection and examination, unless and until written or telegraph 
permission for such disposal had been obtained from the company, unless some law 
or ordinance otherwise required. This section also provided that the company should 
not be liable for any loss under the policy when the assured failed to comply with 
these conditions. A like provision was found in section 4 of the policy requiring the 
assured to have a post mortem examination made in a case like this one, and to fur- 
nish the insurer with a report thereof. The appellant defended this action on the 
ground that the cow died as a result of calving, and, secondly, on the ground that 
the appellee had failed utterly to comply with the provisions of the policy herein- 
before noted. 

{1, 2] From the statement of facts it appears that the assured did fail to com- 
ply with the terms of these sections. Her only excuse is that, being absent from her 
home, she did not know of the illness or death of the cow until she returned, when 
she promptly notified the company, and that her employees on the farm, who did 
know of the sickness and death of the cow, did not know that the cow was insured. 
It is apparent that such excuse cannot prevail. The conditions set forth in the 
policy are reasonable, and they are material and important parts of the contract, and 
should not be deliberately set aside as of no moment. The general rule is that, where 
a policy contains a stipulation to the effect that notice of illness and death must 
be given within a specified time, such stipulation is valid, and must be complied with 
before a recovery can be had on the policy, except where not made a condition pre- 
cedent to such right of recovery, or where it is made to appear that the party whose 
duty it was to give the notice was prevented by casualty or misfortune of some kind 
from giving it. Jefferson Realty Co. v. Employers’ Liability Assurance Corp., 149 
Ky. 741, 149 S. W. 1011; Maryland Casualty Co. v. Burns, 149 Ky. 550, 149 S. W. 867. 

Provisions of live stock insurance contract like ‘these in question have been held 
valid and binding, and a failure to comply with them held to defeat any right of 
action on behalf of the assured. Johnston v. Northwestern Live Stock Ins. Co., 107 
Wis. 337, 83 N. W. 641; Alston v. Northwestern Live Stock Ins. Co. of Des Moines, 
7 Kan. App. 179, 53 P. 784; Green Bros. v. Northwestern Live Stock Ins. Co., 87 
Iowa, 358, 54 N. W. 349; National Live Stock Ins. Co. v. Bartlow, 60 Ind. App. 233, 
110 N. E. 224; Hensel v. Capital Live Stock Ins. Co., 219 Ill. App. 77. 

It is of the highest importance that the insurance company in cases of this char- 
acter receive prompt notice of the illness and death of the animal insured, in order 
that it may see that the animal has proper attention, and that it may have oppor- 
tunity to investigate and know whether or not the animal is ill from any cause not 
covered by the policy, or dies from such cause. Whether or not the appellee or her 
employees should have been alarmed by the apparent illness of the cow prior to 
September 3, it is absolutely certain that her agents knew the cow was ill on the day 
it died, and that it did die on September 3. Yet two weeks were allowed to elapse 
before any notice either of the illness of the cow or of its death was given to appel- 
lant, and its carcass was disposed of, without any opportunity of inspection by ap- 
pellant, although appellee’s veterinary admits that the disposal of the carcass under 
the laws and regulations of the state board of health could have been held up long 
enough to have notified appellant of the death of the cow. The knowledge of the 
appellee’s employees must be charged to her, and she cannot, under the facts of this 
case, excuse her failure to give the notice required, on the ground that she did not 
personally know of the illness or death of the cow. It was her duty to keep herself 
informed of this, or at least to notify her agent in charge of her place while she was 
away that she had such insurance on the cow, in order that he might in the event of 
illness take prompt and proper steps to protect appellee’s rights under her policy. 

In the case of Swain v. Security Live Stock Insurance Co., 165 Mass. 321, 43 
N. E. 105, the facts were very similar to those of the present case. There the owner 
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of a valuable horse which died failed to give the notice called for by a policy similar 
to appellee’s. The horse was in charge of a trainer, named Cox, and it did not appear 
that the owner knew of the illness which resulted in the death of the horse within 
the time limit of the “notice section” in the policy, nor did it appear that the trainer 
knew that the assured had any insurance on the horse. The Supreme Court of Massa- 
chusetts, however, held that despite these facts the assured could not recover on the 
policy, as he had failed to give notice called for. 

It is therefore apparent that the trial court should have sustained the motion of 
the appellant for a peremptory instruction in its favor made at the close of the appel- 
lee’s case, and again at the close of the whole case. If, on a retrial of this case, the 
facts appear as on the first trial, the court will peremptorily instruct the jury to find 
for the appellant. It is therefore the judgment of this court that the case be reversed 
for a new trial, consistent with this opinion. 

Judgment reversed. 


OHIO VALLEY FIRE & MARINE INS. CO. v. WASH, Ins. Com’r. 
(Court of Appeals of Kentucky. Dec. 2, 1924.) 
266 Southwestern Reporter 921. 
INSURANCE—INSOLVENT FIRE INSURANCE COMPANY’S VOLUNTARY 

ASSIGNMENT FOR BENEFIT OF CREDITORS, AND DEED OF AS- 

SIGNMENT, HELD VOID AS UNAUTHORIZED. 

Insolvent fire insurance company’s voluntary assignment for benefit of its cred- 
itors, and deed of assignment given pursuant thereto, held void as unauthorized under 
Ky. St. §§ 752, 753, which provides exclusive remedy for liquidation of insolvent 
insurance companies, and repeals by implication general law relating to voluntary 
assignment, as applied to insurance companies. 

Thomas J., dissenting. 

(For other cases, see Insurance, Dec. Dig. § 44.) 

Appeal from Circuit Court, Franklin County. 

Suit by A. M. Wash, as Insurance Commissioner, against the Ohio Valley Fire & 
Marine Insurance Company. From a judgment granting relief prayed for, defendant 
appeals. Affirmed. 

Mocquot & Berry, of Paducah, and Hazelrigg & Hazelrigg, of Frankfort, for 
appellant. 

Thos. B. McGregor, Atty. Gen., O’Rear, Fowler & Wallace and J. Woodford 
Howard, all of Frankfort, and Frank E. Daugherty, Atty. Gen., for appellee. 

Sanpipce, C. The appellant, Ohio Valley Fire & Marine Insurance Company, is 
a Kentucky corporation, and for some time prior to November 13, 1923, has been 
engaged in the business suggested by its name, with its principal office and place of 
business at Paducah, Ky. Prior to that date it had become involved in financial diffi- 
culties which became so acute that it was admittedly insolvent. On that date, acting 
by its board of directors, at a meeting duly called, and by resolution duly adopted and 
recorded in the minute books, it made a voluntary assignment for the benefit of its 
creditors and conveyed all its property to an assignee to effect its liquidation and a 
settlement of its affairs. On the following day, A. M. Wash, then the insurance 
commissioner for the state of Kentucky, instituted in the Franklin circuit court a 
proceeding, under section 753, Kentucky Statutes, by which he sought due to the 
insolvency of appellant, to have it enjoined from further doing business and to have 
a receiver appointed to take charge of its business, property, and effects and to settle 
its affairs. A temporary restraining order was granted by that court, and a summons 
was issued against appellant notifying it to appear before the judge of that court, at 
Paris, Ky., on November 19, 1923, for a full hearing upon the matters involved. 
the hearing had pursuant to that notice, appellant filed an answer admitting its insol- 
vency and pleading its prior assignment for the benefit of its creditors in bar of that 
court’s right to proceed further with the action instituted by the commissioner of 
insurance. The court below held that under the law an insolvent fire insurance com- 
pany is without authority to make an assignment for the benefit of its creditors, and 
appointed a receiver to take charge of the business and property of appellant. with 
direction that he proceed with its liquidation in the proceeding instituted before it by 
the appellee insurance commissioner. This appeal is prosecuted from that judgment. 

It thus is obvious that the questions presented by the appeal may be answered 
by determining whether a fire insurance company, admittedly insolvent, created and 
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doing business under the Kentucky Statutes, has the right to make a voluntary assign- 
ment for the benefit of its creditors; or whether the method provided by section 753, 
Kentucky Statutes, by which the affairs of an insolvent fire insurance company may be 
wound up and settled, is exclusive of all other proceedings for that purpose. 

The insurance legislation now in force in Kentucky is embraced in article 4. of 
chapter 32, Kentucky Statutes 1922, there being something over a hundred sections of 
same. It is contended by appellee that the insurance law of the state included therein 
is all-inclusive or the whole law of the subject; that insurance companies have no 
rights beyond those provided for in those sections of our Statutes; that since, among 
other things, there is provided a complete and an adequate remedy by which the 
affairs of an insolvent insurance company may be settled and its liquidation be 
accomplished for the benefit of its creditors, policyholders, and stockholders, such 
proceeding, although not expressly declared to be so, by implication must be held 
to be the exclusive remedy for that purpose. On the other hand, it is contended by 
appellant that the sections of the statutes above relating to the question provide only 
a method by which the insurance commissioner may bring about the liquidation of 
an insolvent fire insurance company; that the language of the statute providing for 
such remedy does not expressly and is not broad enough to repeal by implication the 
general law on the subject of assignments for the benefit of creditors; that such pro- 
visions were not intended to be the exclusive remedy for the liquidation of an insol- 
vent fire insurance company; that it had the right under the general law on the ques- 
tion to make a voluntary ‘assignment for the benefit of its creditors; and that, having 
done so prior to the institution of the action by the insurance commissioner, such 
action was barred and should have been dismissed. 

It will be admitted that at the time when the present Statutes relating to fire insur- 
ance companies were enacted any business concern, whether individual, partnership, or 
corporation, had the right at common law to make an assignment for the benefit of its 
creditors. To determine the question then presented by this appeal, we must determine 
whether or not by the Statutes in question the common-law right to make a voluntary 
assignment was either expressly or by implication repealed. From Grimes et al. v. 
Central Life Insurance Co., 172 Ky. 18, we quote the following as embodying the 
general rules relative to the question here presented: 

“The well-established rule is, that where a right exists by the common law, and 
there is a remedy for a violation of that right by the common law,, and the statute 
provides another remedy, the one provided by the statute is not exclusive of the 
common-law remedy, unless the one created by the statute is expressly or by impli- 
cation made exclusive by the statute. Wells v. Steele, 31 Ark. 219; People v. Cray- 
croft, 2 Cal. 243; Washington, etc., v. State, 19 Md. 239; Bellant v. Brown, 78 Mich., 
294; State v. Bettinger, 55 Mo. 596; McKay v. Woodle, 28 N. C. 252; Goodrich v. 
Milwaukee, 24 Wis. 422. 

“If the right is a new one created by statute, and a remedy for its violation is 
provided by the statute, then the remedy provided by the statute is exclusive of any 
‘other. Russell vy. Muldraugh’s Hill C. & C. Turnpike Road Co., 13 Bush, 307; Ky. 
‘River Navigation Co. v. Com., 13 Bush, 435; Roberts v. Landecker, 9 Cal. 262; Butler 
v. State, 6 Ind. 165; Ryan v. Ray, 105 Ind. 101; Chandler v. Hanna, 73 Ala. 390; 
Cole v. Muscatine, 14 Iowa, 296. 

“If a remedy for the violation of a right is given by statute, and it is not ex- 
pressly declared to be exclusive, no implication will arise that it is intended to be 
exclusive, where it is inadequate for the purpose, and in such cases the ordinary 
processes of the law may be resorted to. Johnston v. Louisville, 11 Bush, 527; 
Fletcher v. State Capitol Bank, 37 N. H. 369; Murriam v. Moody, 25 Iowa, 170.” 

The current history with reference to the subject then being legislated upon, the 
eyils to be remedied, the objects to be promoted, the state of the laws at that time, and 
the results which would follow from different constructions, all of which may be 
looked to by us as an aid to the construction of the statutes in question, were elabo- 
rately set forth in the learned opinion in the Grimes Case, supra, and we feel that we 
need not lengthen this opinion by their repetition. In that case a portion of the 
stockholders, one of whom was a policyholder in the Central Life Insurance Com- 
pany, sought to have a receiver for that company appointed to settle its accounts, 
wind up its affairs, and distribute its assets among its creditors, policyholders, and 
stockholders according to their respective rights. The company resisted and, in sup- 
port of its contention that its adversaries had no authority to institute the action, 
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invoked the provisions of section 753, Kentucky Statutes, contending that by that 
section of the Statutes the common-law right of a stockholder and creditor of an 
insolvent life insurance company to have a receiver appointed and its assets liquidated 
had by implication been repealed, and that that section of the Statutes provided the 
exclusive remedy on the subject. In the opinion in the Grimes Case, supra, the extent 
and comprehensiveness of the chapter on insurance was exhaustively set forth, and 
we feel that we may by reference to that opinion save ourselves the necessity of 
repetition. We held in that case that the statute in question by implication repealed 
the common-law right of stockholders and policyholders of an insurance company 
to have a receiver appointed and the affairs of the company liquidated by their action 
for that purpose. .The adequacy of the remedy provided by the statute above to pro- 
tect the stockholders, policyholders, and creditors of such corporations was.assigned 
as the reason for holding that the remedy provided by section 753, Kentucky Statutes, 
was exclusive, rts 
Appellant contends, however, that inasmuch as the Grimes Case was an effort by 

a portion of the stockholders and policyholders of that life insurance company to have 
it declared insolvent and a receiver appointed to wind up and settle its affairs, and 
inasmuch as section 753 of the Statutes expressly provides for such action by the 
insurance commissioner upon its being ascertained that the company in question ‘is 
in an insolvent condition, the remedy there provided for being exactly the same as that 
sought by the plaintiffs in the Grimes Case, this court properly held the remedy pro- 
vided for by the Statutes to be exclusive and to be the only action authorized in an 
attack upon an insurance company to have it declared insolvent and its affairs settled 
by a court’s receiver. But it contends that there is a distinction between such. a pro- 
ceeding and the one instituted by appellant here, where it voluntarily made an assign- 
ment for the benefit of its creditors. It contends that the statute in question provided 


a remedy only for an attack upon an insurance company to have it declared insolvent 
and its affairs settled by a court’s receiver, but that neither expressly nor by impli- 
cation do the provisions of the act in question repeal -the common-law or statutory 
— of this corporation voluntarily to make an assignment for the benefit of its 
creditors. 


By a study of the various provisions of cur Statutes with reference to the gen- 


eral subject of insurance and with reference to the particular subject of fire insurance 
and with reference to the creation of the office of insurance commissioner, with the 
duties and powers conferred upon him, we find that no insurance company, either fire 
or life, may be created or do business in Kentucky except with. the consent and 
approval of the insurance commissioner. Its charter or articles of incorporation and 
all the preliminary steps taken toward its creation must be submitted to and be 
approved by him before authority may be granted to it to do business in Kentucky. 
Throughout its existence its business and the conduct of its affairs are subject to the 
approval and supervision of the commissioner. The Statutes provide for stated reports 
to be made to the commissioner by all such companies and for state examination of 
of the books and affairs of the company by the commissioner. It provides further 
that the commissioner in his discretion may make more frequent examinations than 
those required to be made by the Statutes. It provides further that at any time upon 
the request of five or more of the stockholders, creditors, policyholders, or persons 
pecuniarily interested in such company, who shall make affidavit of their belief, speci- 
fying their reasons therefor, that the company is in an unsound financial condition, 
it shall be his duty to examine the same to determine the question. By- section 753 
it is provided that if, upon information gained from any such sources, the commis- 
sioner has reasons to believe that an insurance company is insolvent, he shall there- 
upon institute an action either in the circuit court of the county wherein the chief 
office of the company is located or in the Franklin circuit court to enjoin its further 
engaging in business and have a receiver appointed for its liquidation and a distri- 
bution of its assets according to the respective rights of its creditors, policyholders 
and stockholders. It could not be maintained that an insurance company could be 
created in Kentucky other than in strict compliance with the provisions of the Stat- 
utes relative to the duties of the insurance commissioner in respect to the creation of 
such corporations. It could not be maintained that such a corporation engaged in the 
insurance business could continue its business life in Kentucky in defiance of our 


statutory laws onthe question without submitting to the constant supervision of its 
affairs by the insurance commissioner. 
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It seems to us that our Statutes just as effectively provide for supervision by the 
insurance commissioner of the liquidation of an insurance company that has become 
insolvent or financially ill as they do for his supervision of their creation and business 
life while in a state of financial health. It seems to us that the Legislature intended 
by the chapter of the Statutes in question to provide for the creation and the business 
life of insurance corporations and for their liquidation when they become insolvent, 
all to be under the supervision of the insurance commissioner. We cannot understand 
that there is to be drawn a distinction between an action by stockholders or creditors 
of an insurance company to have it declared insolvent and its affairs wound up by a 
court’s receiver and an action upon the part of such company when in an insolvent 
condition voluntarily to make assignment for the benefit of its creditors. The object 
sought is the same whether the action be one directed against an insolvent insurance 
corporation in a proceeding for the appointment of a receiver, or be one by its volun- 
tary assignment for the benefit of its creditors. The object of either proceeding is 
the liquidation of its assets. It seems to us that the Legislature had in mind, taking 
into account the public nature of the business, the enaction of a complete law on the 
subject for the protection of the public, the policyholders, the stockholders, and the 
creditors of insurance companies. It assumed that there would be appointed to the 
office it created, that of insurance commissioner, only men of character and business 
qualifications commensurate with the importance of the office. 

Evidently it was intended by the Statutes in question to invest in the commis- 
sioner the supervision not only of the creation and business life of such corporations, 
but also such supervision of the liquidation and distribution of the assets of any such 
company as might become insolvent. The language of the Statutes in question, con- 
sidered with the evils to be remedied and the objects sought to be promoted, leave 
us in no doubt that such was the legislative intent. It would be inconsistent with 
that, as we think, clearly expressed legislative intent, to hold that the provisions of 
the insurance statutes providing for the liquidation of an insolvent insurance com- 
pany do not by implication repeal the general law with reference to voluntary assign- 
ments in so far‘as insurance companies are concerned. If we should so hold, the 
clearly expressed legislative intent that the liquidation of an insolvent insurance com- 
pany shall be under the supervision of the insurance commissioner is impotent. A 
voluntary assignment would defeat that express provision of the insurance statutes, 
because by a voluntary assignment all the assets of such a company would be con- 
veyed to an assignee who would proceed to liquidate them independent of any char- 
acter of supervision by the insurance commissioner. The remedy provided by sec- 
tions 752 and 753, Kentucky Statutes 1922, is amply adequate to protect the interests 
of the public, policyholders, the creditors, and stockholders of all insurance companies 
in the liquidation of an insolvent insurance company. We conclude that the remedy 
there provided was intended by the Legislature to be exclusive or the “whole law” of 
the question; and that by implication the general law with reference to voluntary 
assignments was repealed in so far as insurance companies are concerned. It follows 
that the attempt on the part of appellant, when admittedly insolvent, to voluntarily 
assign for the benefit of its creditors, was without authority, and that the deed of 
assignment was void. 

The judgment of the lower court, being in accord with our conclusions herein 
expressed, is affirmed. 

The whole court sitting. 

Tuomas, J. dissenting. Believing that the opinion of the court in this case has 
wandered far afield through a misapplication of the rules governing implied repeals 
or the substitution of new remedies for old ones, whether the latter exist by reason 
of common-law provisions or statutory enactments, and further believing that to 
adopt such a course is almost, if not actually, a revolutionary departure from the 
power, authority, and duty of courts, I am impelled to express my dissent herein; and 
in doing so I shall not attempt an extensive elaboration of the questions involved, 
and will content myself with only a statement of some of the fundamental reasons for 
my disagreement. 

Section 753 of the Statutes, which it is claimed in the opinion has the all- 
sweeping effect given to it therein, is a part of an act passed by the General As 
sembly and became a law on April 5, 1893. There is not a line an any section of 
that act which intimates that it was the purpose and intention of the Legislature either 
yn the one creating the insurance department of the state, or any other part of it, 
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to accomplish any more than to authorize a veto by the insurance commissioner upon 
corporations embarking in the business of insurance; to provide for his supervision 
over a going concern engaged in such business, and ‘the power given in Section 753 
to the commissioner to force an insolvent insurance company into liquidation, which 
of course is an involuntary liquidation so far as the company is concerned. That was 
the situation in the case of Grimes v. Central Life Insurance Co., 172 Ky. 18, 188 
S. W. 901, upon which the majority opinion is rested, and I do not read that opinion 
as going any further or deciding any other question except the one arising upon the 
facts therein appearing. If, however, there could be found in it any sentence or 
clause attempting to adjudicate a different state of facts, it could not otherwise be 
classed than dictum. The question there presented was whether one or a number of 
inerested persons who at common law had the right under certain facts, and which 
were acknowledged to exist in that case, could, under such right, enforce an in- 
voluntary liquidation of the affairs of an insurance company, and it was held that 
the section of the statute supra provided the exclusive remedy for the procurement of 
that character of compulsory relief. However, in doing so two former opinions of 
this court were overruled, and there was a dissent by one member of this court. It 
is not my purpose, however, to criticize the soundness of that opinion as to the 
conclusion it reached on the specific point involved. There were, to say the least, 
persuasive reasons, which are set out in the opinion, for that conclusion, and I am 
not prepared to say nor do I say, that it was not arrived at according to well-estab- 
lished rules pertaining to repeals by implication, or for holding new remedies as 
exclusive and abolishing old ones. 

The outstanding and evident purpose of the act of 1893 relating to insurance 
was to protect policyholders and investors in the stock of insurance companies from 
the consequences of them either embarking in business or continuing in business if 
financially weak or insolvent, and the remedy given by Section 753 of the Statutes 
was the one whereby such continuance in business might be stopped, and future policy- 
holders and investors in the stock of the company might be protected from inevitable 
financial loss. And so it is provided in the statute that no company could engage 
in business until the insurance commissioner was convinced that at the time of com- 
mencement it was, according to his opinion, financially sound and its proposed method 
of conducting its business was not calculated to impair that soundness; but if from any 
cause the resources of the company did become impaired, or is financially involved 
so that to continue in business would not only imperil parties already interested 
but would likewise ensnare others to become interested, then the commissioner was 
authorized to force the company to cease to do business and liquidate its affairs. It 
would therefore seem that if the purpose to be accomplished by the act, i.e., ceasing 
to do business and the liquidation of its affairs, had already been voluntarily entered 
upon by the company pursuant to an ancient right regulated by statute in this state 
and which was enacted nearly a year after Section 753 was enacted, then there 
could be no reason for holding that the provisions of that section were exclusive in 
that case, or that it had the effect to repeal the common-law remedy of voluntary 
assignment for the benefit of creditors, which appellant attempted to do in this case. 

As late as the very recent case of Ex parte Lawrence, 204 Ky. 568, 265 S. W. 
287, this court held that— 

“Repeals by implication are not favored by the courts, and that a statute will 
not be construed as repealing a prior statute unless it is so clearly repugnant thereto 
as to admit of no other reasonable construction.” 

That rule is as ancient as the law itself, and has been recognized and applied 
by this court in every case where the question was involved. But it is said that the 
right to make a voluntary assignment for the equal benefit of all creditors is in this 
state not of statutory creation, but that the procedure for such voluntary liquidation 
is a creature of the common law. Be it so, still our statute, being Sections 74-96, 
both inclusive, and which as I have said was enacted nearly a year after the creation 
of the remedy now held to be exclusive, recognized at that time the right of all 
insolvent debtors to enter into voluntary liquidation for an equal distribution of 
their assets to their creditors through the process of a voluntary assignment for that 
purpose. That regulatory act recognized as effectually the common-law right pre- 
vailing in this jurisdiction as if it had been of statutory creation, and further recog- 
nized the right at that time for all debtors, including insurance corporations, to 
avail themselves of such proceedings by complying with the provisions of the statute; 
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and it is to be presumed that if the Legislature intended to withhold the right from 
insurance companies of making a voluntary assignment for the benefit of their 
creditors, because such proceedings were elsewhere lodged in an act passed nearly 
a year prior thereto, it would have indicated such purpose or intent in some manner 
somewhere in the later act regulating assignments. It did not do so, and, under well- 
recognized rules, it does not behoove this court to make an exception by a strained 
construction when no such purpose was even remotely intimated by the Legislature 
in the enactment of our insurance statute. 

But it may be said that the principles above discussed are not applicable, since 
the right to make a voluntary assignment for the benefit of creditors is not a 
statutory one, and that the rule disfavoring implied repeals does not apply in such 
a case. In answer to that I need but refer to the Grimes opinion, as well as the 
majority opinion, which quotes and adopts therefrom this statement : 

“The well-established rule is that where a right exists by common law, and there 
is a remedy for a violation that right by the common law, and the statute provides 
another remedy, the one provided by statute is not exclusive of the common-law 
remedy, unless the one created by the statute is expressly or by implication made ex- 
clusive by the statute.” (Our italics.) 

The rule against exclusiveness of newly created remedies is in fact more im- 
perative than as stated in the excerpt from that opinion. The correct one is that 
the remedy will not be construed as exclusive unless it is expressly or by necessary 
implication made so. As applied by the courts, it is thus stated in 25 R. C. L. 1058: 

“An existing common-law remedy is not to be taken away by a statute unless 
by direct enactment or necessary implication. * * * Where a statute prescribes a 
remedy for a matter that actionable (or for relief without suit or action) at com- 
mon law, without excluding the common-law remedy either expressly or by necessary 
implication, the statutory remedy is regarded as merely cumulative and either the 
common-law or the statutory remedy may be pursued.” 

A great many cases are cited in notes 14 and 17 to the text, and there ap- 
pears to be no dissent from the correctness of that statement. The rule is of equal 
fixedness and observance as the one relating to repeal of statutes by implication, and 
I take it that a newly created remedy will not be construed as exclusive as applicable 
to a particular state of facts any more readily than will a subsequent statute be 
construed to repeal a prior one by implication. That conclusion seems to me to be 
inevitable. 

Applying then those rules to the situation we have here, it will be found that 
the remedy, which it is claimed Section 753 created as an exclusive one and which 
impliedly repealed all others, was itself enacted nearly a year before the enactment 
of our statute relating to voluntary assignment for the benefit of creditors, which, 
as has been seen, recognized the right of all creditors to avail themselves of its 
provisions. And so far as I am concerned, I have yet to find or be shown any case 
or any text-writer holding or saying that a prior created or enacted remedy is ex- 
clusive of one which the Legislature later recognizes as in existence; or that a prior 
statute repeals by implication a subsequent one which was enacted at a different 
session of the Legislature. 

If, however, this case did not involve any of the questions or points to which 
I have referred, the question would then be whether the remedy provided by Sec- 
tion 753 of the Statutes should be construed as sufficiently comprehensive to include 
voluntary liquidation by the process of a voluntary assignment -made by the creditor 
when the section, as has been pointed out, relates and purports to deal only with 
insolvent insurance companies that insist on a continuance of their business and 
to permit them to do so would result in the mischief and disastrous consequences 
heretofore referred to. Since, therefore, the voluntary ceasing to transact future 
business and invoking a procedure to equally divide its assets among those ‘entitled 
thereto according to their rights can be as speedily, as well as effectually, accomplished 
by such voluntary assignment as by the remedy held herein to be exclusive, and since 
by either method of procedure the mischief intended to be prevented by the statute 
is circumvented and its purpose in that regard accomplished, I am unable to find any 
ground for holding, as does the majority opinion, that the method of liquidation pro- 
vided for in the statute is by implication made exclusive, except as to involuntary 
liquidation with which the statute deals, leaving the common-law right of a debtor 
insurance company to make a voluntary assignment for the benefit of all its credi- 
tors, as regulated by our statute, still in existence and not either repealed or sub- 
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stituted by that statutory method, relaing only o an enforced liquidaion. Neither 
does the Grimes Case, as hereinbefore pointed out, decide anything to the contrary, 
but confined itself only to the remedy of involuntary liquidation, which is the only 
character of liquidation, | again repeat, dealt with in the statute and the only one 
involved in that case. The reason why the Legislature in our statute relating to 
insurance did not attempt to deal with voluntary assignments for the benefit of credi- 
tors, or to substitute that right with the provided remedy in Section 753, was be- 
cause, as heretofore intimated, the purpose of the statute was accomplished when 
power and auhority was given to the insurance commissioner to force an insolvent 
insurance company to cease doing business; but when it by its voluntary act had 
itself ceased to do business, and had entered upon and appropriated a recognized 
procedure whereby its affairs might be as appropriately and effectually liquidated and 
settled, there no longer existed any occasion for the statutorily provided enforced 
liquidation, and the well-known maxim that “when the reason ceases the law 
ceases,” should be invoked. 

I will content myself by citing only one (and there are many) illustration of the 
necessary result of the majority opinion, and which must logically follow if it is 
sound, and which is patently evident to my mind was never contemplated. Section 
1906 of our Statutes in what is commonly known as “the statute of 1856,” and it 
provides for any creditor, by complying with the statute, to cause or have decreed 
a preferential act by his debtor to operate as a general assignment for the benefit 
of all his creditors. If such voluntary assignments as to insurance companies no 
longer exist, as the majority opinion holds, then Section 753 has the effect to repeal 
the act of 1856 in so far as it applies to insurance companies; and I wonder what 
would be the remedy of a creditor, who, had been thus defrauded, under the enuncia- 
tion of the majority opinion. It is true, he is entitled to one, and no doubt, here- 
after, if a similar case is presented, this court will write out one for him, but accord- 
ing to my conception, it will find itself enmeshed in great entanglements in its 
effort to do so. I might continue pointing out reasons why I think the majority 
opinion is incorrect, but since dissenting opinions are of no value save and except to 
chronicle the reasons for the dissent, I will refrain from doing so, and will conclude 
by summarizing: (1) That neither repeals by implication nor exclusiveness of newly 
created remedies are to be upheld except where the language which it is claimed does 
so is clearly susceptible of no other interpretation: (2) that no statute can repeal, 
by implication or otherwise, a subsequently enacted one, and upon the same prin- 
ciples a statutory remedy cannot be construed to be exclusive of even a common-law 
one which was subsequently recognized by statute; and (3) that the alleged repeal- 
ing statute, as well as the one creating the exclusive remedy, can be given no such 
effects upon circumstances and conditions not dealt with therein, but they should 
be confined to the facts to which their terms expressly apply, and no construction 
should be given enlarging their scope so as to include and provide for situations 
already taken care of by existing appropriate and proper remedies. 

For the foregoing reasons, and believing that the doctrine of the majority opinion 
constitutes a wide departure from judicial authority, as heretofore recognized, and ob- 
served, I must respectfully dissent from the majority opinion, but expressing no 


disapproval of the Grimes. opinion, as applicable to the facts and the remedy therein 
dealt with. 


THURMAN v. RODMAN et al. 
(Court of Appeals of Kentucky. Nov. 14, 1924. Rehearing Denied Jan. 16, 1925.) 
266 Southwestern Reporter, 1047 


1. INSURANCE—PROVISION FOR TERMINATION OF RIGHT TO RE- 
NEWAL PREMIUMS NOT DUE ON TERMINATION OF AGENCY 
CONTRACT VALID. 

Parties to contract to solicit and collect first premiums for insurance subject 
to provisions of contract, may stipulate that all unaccrued rights and interests, 
which include right to commissions on renewal premiums, not due, shall cease 
on .agent’s termination of contract. 

For other cases, see Insurance, Dec. Dig. § 84[4].) 

2. INSURANCE—PROVISION FOR TERMINATION OF AGENT’S RIGHTS 
ON. TERMINATION OF CONTRACT HELD NOT PROVISION FOR 
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— OF COMMISSIONS ON RENEWAL PREMIUMS NOT 

Provision of insurance agent’s contract that his rights and interest thereunder 
should cease on his termination of contract held only contingency attached to, 
or limitation on, his right to commissions on renewal premiums payable after 
—— of contract, and not void provision for forfeiture of vested right 
therein. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

Appeal from Circuit Court, Jefferson County, Chancery. Branch, First Division. 

Action by Cad P. Thurman against C. D. Rodman and another. Judgment 
for defendants, and plaintiff appeals. Affirmed. 

— Hubbard, of Louisville, and Williams & Handley, of Hodgensville, for 
appellant. 

Humphrey, Crawford & Middleton, Shackelford Miller, and Miller & Miller, 
all < Louisville, and Geo. Lines and H. N. Laflin, both of Milwaukee, Wis., for 
appellees. 

CiarkE, J. Appellant was employed by written contract to sell life insurance 
policies for appellees, the Northwestern Mutual Life Insurance Company and C. D. 
Rodman, its general agent. By this action on the contract, he seeks to recover 
commissions on renewal premiums accruing after his termination of the contract, 
contrary to an express provision thereof. 

His argument to sustain this rather anomalous position is both intricate and 
futile. In substance, it is that the first part of the contract for specified services 
vests in him an absolute title or right in and to commissions on renewal premiums 
on policies written by him, when and if such premiums are collected by the 
company after his termination of the contract, and that a later clause stipulating 
that under such circumstances “all rights and interest of agent (appellant) in or 
under or by virtue of this contract shall thereby cease and determine,” is a for- 
feiture provision and therefore unenforceable. 


It is deemed sufficient, for the purposes of this case, to state briefly the 
bases of our conclusion that the clause in controversy does not provide for a 
forfeiture of a vested right to unaccrued commissions, but states only one of 
several contingencies upon which appellant’s right thereto is made to depend. 
We need not, therefore, attempt a statement of his argument in detail, or discuss 
the unusually large number of cases from this and other courts cited in briefs 
of counsel, wherein, under variant circumstances, a provision for loss of a vested 
right is held to be or not to be an unenforceable provision for forfeiture. 


{1] The power of the parties to make their own contract is elemental. No 
ambiguity of expression or fraud or mistake in its execution is asserted against 
the validity of this contract as written. Its first provision, after naming the 
parties, is that appellant is appointed agent of the company, “to solicit applications 
and collect first-year premiums for insurance in said company, under the direction 
of its said general agent, and subject to the requirements and provisions of this 
contract.” This surely cannot mean less than that appellant’s appointment, as 
well as the services he was to perform thereunder, was conditional upon his per- 
formance of all of the other provisions of the contract. 


But appellant’s argument at its very threshold would require us to hold that 
such services performed by him were not performed upon condition that, if he 
left the company’s service within three years, all his unaccrued rights and interests 
under the contract should thereby be terminated, which is as much as either party 
claims for the so-called forfeiture provision, and clearly all that it means. This, if 
true, can only mean that competent parties may not validly contract that unaccrued, 
prospective, and contingent rights under their contract shall cease, or be lost, or 
forfeited—call it what you like—by a termination of the contract by the prospective 
and contingent beneficiary thereof. 

That appellant’s right to commissions on undue and unpaid renewal premiums 
was an unaccrued, prospective, and contingent one is at once apparent from the 
fact that the right, by the inherent character of the thing to which it is attached, 
could not possibly ripen into an absolute right, unless and until the renewal 
premiums were paid by the insured to the company, a contingency which might 
or might not happen. The right of the parties to stipulate that other contingencies 
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would also prevent such a right from ripening into an absolute one seems so 
clear and elemental that further discussion seems useless. 

[2] But, passing to the next clause, it provides that, in consideration of 
the rights and emoluments therein granted appellant, he agrees that “he will devote 
his time, energy, and ability to the promotion of the interest of the general agent 
and of the company as contemplated by the contract, and further agrees to all 
of the requirements and provisions of this contract.” 

Yet, after having terminated the contract and ceased devoting his time, etc., 
to the interests of appellees as contemplated by fhe contract, as he had the right 
to do, he claims that the provision for commissions shall remain in force thereafter, 
despite an express provision to the contrary, upon the theory his right to commissions 
on renewal premiums not yet due or payable is made absolute by the contract, 
and not contingent upon his continuing to serve his employers until such premiums 


are actually collected by them, or by him as their agent, as by another clause they 
had the right to require him to do. 


The next section of the contract begins: 


“It is hereby mutually agreed that, as full compensation for such service and 
work and expenses in connection therewith, agent (appellant) shall be entitled 
to and shall receive (except as otherwise provided in this contract) commissions 
as per the following schedule.” 

Then follows the schedule under which appellant claims a vested right in 
and to commissions as therein provided, although accruing after his termination of 
the contract, and without reference to the clause providing, in such event, all 
his rights under the contract shall cease. 

As the very clause which fixes his commissions expressly states they are 
to be due and paid to him as therein fixed, “except as otherwise provided in this 
contract,” it is obvious that his right thereto is not absolute, but subject to any 
contingencies or limitations found elsewhere in the contract, among which are 
those providing he shall continue to act as agent, as contemplated by the contract, 
until the premiums, of which his commissions are a part, are actually collected by his 
employers or by him as their agent, if they elect to require such service of him, 
when such premiums become due and payable. 

The whole argument that these plain provisions shall be disregarded is based 
upon the contention that a marginal note in the schedule of commissions refers 
only to provisions on the second page of the contract, and not to the third page 
— where the so-called forfeiture clause is found, despite the fact that the note 
reads: 

“Except as modified by ‘Graduated Schedule of Renewal Commissions’ on 
the second page of, and except as otherwise provided by this contract.” 

It therefore ‘seems perfectly clear from these provisions alone that the so- 
called forfeiture clause states but a contingency attached to, or a limitation upon, 
plaintiff's right to renewal commissions, and that it is not, therefore, a provision 
for forfeiture of a vested right therein, which view is but strengthened by many 
other provisions in the contract, and by the contract considered as a whole, as 
well as by the cases from this and other courts on the subject. Andrews v. 
Travelers’ Ins. Co., 70 S. W. 43, 24 Ky. Law Rep. 844; a v. Southern 
Mut. L. Ins. Co., 14 Bush, (Ky.) 199; Tribble v. Taul, 7 'T. B. Mon. 456, 32 C. J. 
1078, 14 R. C. L. 869. 


‘As the ae of the lower court is in accordance with these views, it 
is affirmed. 


BRECKINRIDGE v. KENTUCKY er LIFE & ACCIDENT INS. CO. 


(Court “ Appeals of : Senate Dec. 19, 1924.) 
267 Southwestern Reporter, 178. 

INSURANCE—POLICY HOLDERS’ STATUTORY REMEDY FOR MIS- 
MANAGEMENT AND APPROPRIATION OF INSURANCE COM- 
PANY’S PROPERTY EXCLUSIVE. 

Ky. St. §§ 628, 744, 752-754, provides adequate remedy to policyholders and 
tockholders for mismanagement or appropriation of corporation’s property, and is 
exclusive of common-law right, and single policyholder could not maintain suit for 
accounting on misappropriation of mutual company’s assets. 
(For other cases, see Insurance, Dec. Dig. § 44. 
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Appeal from Circuit Court, Fayette County. 

Action by Jeanette Breckinridge for herself and all others similarly situated 
against Kentucky Central Life & Accident Insurance Company and others. Judgment 
for defendants, and plaintiff appeals. Affirmed. 2 

R. E. Lee Murphy and Taylor N. House, both of Lexington, for appellant. 

Peter, Lee, Tabb & Krieger, H. N. Lukins, and Arthur Peter, all of Louisville, 
for appellees. 

Sampson, C. J. This action was commenced by Appellant Jeanette Breckin- 
ridge, suing for herself and alleothers similarly situated, against Kentucky Central 
Life & Accident Insurance Company, a corporation, certain directors and stock- 
holders of the company, and James F. Ramey, as insurance commissioner of the 
State of Kentucky, seeking to have all of the assets of the company, alleged te. 
amount to $750,000, adjudged to be a trust fund for the joint use and benefit of her- 
self and all persons similarly situated. The company does an industrial insurance 
business, collecting from policyholders premiums of 5, 10 and 15 cents per week, 
per policy. Appellant was a policyholder in the company at the time of the com- 
mencement of the action. The petition avers that the company was originally or- 
ganized as a mutual in 1902, but that it was changed to a stock company in 1917, 
with a capital of $10,000, which has since been increased to $200,000. It is further 
averred that by the reorganization of the company, the stockholders who are made 
defendants fraudulently appropriated all the property and effects of the old mutual 
company and converted the money, securities, property and assets of the company 
to their own use and benefit, with the intention of depriving the appellant and all 
policyholders of the benefits of the alleged trust fund, and had failed to account to 
her and other policyholders for any of the property and assets of the old company. 
The prayer asked the court to adjudge the property of the company a trust fund for 
the benefit of the appellant and all others similarly situated, and that an accounting be 
had of all funds named, and that James F. Ramey, commissioner of insurance, take 
charge of the trust funds and hold them for the use and benefit of the appellant and 
all others similarly situated for whom she sued, until the further orders of the 
court distributing the funds. 

A special demurrer was filed to the petition by James F. Ramey, commissioner 
of insurance, and sustained. Thereafter appellant filed an amended petition reiter- 
ating in part the prayer of the original petition, but omitting that part of the prayer 
that James F. Ramey, insurance commissioner, take charge of the assets of the com- 
pany. The special and general demurrers filed to the petition as amended were sus- 
tained, and, appellant declining to further plead her petition, was dismissed, from 
which judgment she prosecutes this appeal. 

The insurance department of the state in charge of the commissioner of insur- 
ance is authorized by statute to superintend the organization, inspection, examination, 
and management of life and accident insurance companies doing business in this 
commonwealth, and in certain cases revoke their charters and licenses to do business, 
and to wind up their affairs for the protection of the policyholders, creditors, and 
stockholders. The business of life insurance is so general and of such a public na- 
ture that the state has deemed it wise to scrutinize and to superintend the conduct 
of the various companies doing business in the state. Section 744, Kentucky Statutes. 
reads : 

“There is hereby established, in connection with the office of auditor of public 
accounts, a department to be designated the insurance department, which shall be 
charged with the enforcement of the laws heretofore passed, or which may here- 
after be passed, relating to insurance.” 

The next section of the statutes provides for the appointment of a commissioner 
of insurance and fixes his term of office, bond, and office force. Another section of 
the statute immediately following provides for the salary of the commissioner, his 
deputy and clerks. Another section confers certain powers upon the commissioner 
to be exercised in his office. Section 752 relates to certificates to be issued to in- 
surance companies authorizing them to do business in this state, and their exami- 
nation to ascertain their condition, with penalty for failure to submit to such ex- 
amination and for obstructing the same. The next section (753) provides what 
shall be done if the company, after the examination, is found to be unsound, and fixes 
the penalty against the company and its officers for doing business otherwise than 
as provided by law. This latter section in part provides: 
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“* * * Tf upon examination, he is of opinion that any domestic insurance com- 
pany is insolvent, or has exceeded its powers, or has failed to comply with any pro- 
vision of law, or that its condition is such as to render its further proceedings 
hazardous to the public or to its policyholders, he shall revoke or suspend all licenses 
issued to it or its agents, and cause notice thereof to be published in some paper hav- 
ing general circulation in the state; and it is hereby also made the duty of the com- 
missioner to immediately notify the general agents of the foreign or domestic com- 
pany suspended of the suspension, and it shall be the duty of said agents to im- 
mediately notify persons insured by them of such suspension by the commissioner, 
and for failure so to do upon the part of the commissioner or agent, he shall be fined 
not less than fifty nor more than one hundred dollars for each offense; he shall 
also apply to the Judge of the Franklin circuit court, or the judge of the circuit 
court where the company is located, to issue an injunction restraining it in whole or 
in part from further proceeding with its business. Such judge may, in his dis- 
cretion, issue the injunction forthwith, or upon notice and hearing thereon, and after 
a full hearing of the matter may dissolve or modify such injunction or make it per- 
petual ; and may make all orders and decrees needful in the premises and may appoint 
agents or receivers to take possession of the property and effects of the company, 
and to settle its affairs subject to such rules and orders as the court may from time 
to time prescribe, according to the course of proceedings in equity: Provided, that 
if any injunction issued hereunder be dissolved, and the court or judge dissolving 
the same shall not state in the order or decree of dissolution that there were reasonable 
grounds for procuring such injunction, the cost of such proceeding shall be taxed and 
paid out of the funds of the insurance department.” 

Section 754 reads: 

“When, in his opinion, the officers or agents of an insurance company have 
violated any law of this state relative to such company, the commissioner shall forth- 
with report the facts, with the testimony reduced to writing, and signed by he 
witness, upon which his opinion is founded, to the Attorney-General, whose duty 
it shall be to at once, if he deems it proper, prosecute such company, officer or 
agent therefor.” 

Another section of the statutes to be considered in connection with the foregoing, 
is Section 628, relating to the termination of the existence of domestic insurance 
companies, and it is in these words: 

“When a majority in number or interest of the members of any life insurance 
company incorporated in this state desire to close its concerns, they may apply by 
petition to any court having chancery jurisdiction of the country where such insurance 
company is located, setting forth in substance the grounds of their application ; and the 
court, after due notice to all parties interested by publication in a newspaper pub- 
lished or having general circulation in the county where the company is located, 
at least once a week for six months, may proceed to hear the matter, and for 
reasonable cause decree a dissolution of the company. Corporations so dissolved shall 
be deemed and held extinct in all respects as if their charters had expired by their 
own limitation. Necessary proceedings may be taken by the company or by the court 
for closing up its affairs, and the court having jurisdiction may make such orders, 
injunctions and decrees as justice and equity require.” 

In the case of Grimes v. Central Life Insurance Co., 172 Ky. 18, 88 S. W. 901, 
we dealt with much the same question we have before us now. It was contended 
there, as it is here, that an action against a company to wind up its affairs must be 
commenced in the Franklin circuit court, or in the court of the county where the 
chief of the company is situated: and further that all such actions must be in- 
stituted by the commissioner of insurance or at his behest, and that a stockholder or 
policyholder has no authority to do so, being fully protected in such cases by the 
action of the commissioner whose duty it is to look after and superintend the business 
of each company engaged in writing policies of insurance in this jurisdiction. After 
reciting the substance of the several statutes to which we have referred in that case, 
we in substance held the remedy thus provided furnished adequate protection to the 
stockholders and policyholders, and that the insurance act, when construed in the 
light of the evil it was intended to remedy, made such remedy exclusive of the 
common law right of any policyholder to sue for the dissolution of an insolvent 
insurance company, and of any stockholder to bring such suit when mismanagement 
of the corporation threatened it with insolvency or has already rendered it insolvent. 
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The gist of the case charged against appellant company and its stockholders in this 
case, is mismanagement and appropriation of its property, money, and effects to the 
use and benefit of the different stockholders to the wrong and injury of the appellant 
Brecinridge and all other policyholders situated as is she. We think the conclusion 
reached in the Grimes Case must be adopted here. As said in the Grimes Case, it 
would be strange indeed if out of the great number of stockholders or policyholders 
as many as five could not be found to petition the commissioner of insurance to take 
proceedings against a company, if it were in failing circumstances or was being mis- 
managed. One policyholder or stockholder or any number less than a majority 
should not in justice be permitted to sue and harass an insurance company and thus 
destroy its opportunities to do business and to protect the rights of its policyholders. 
In the recent case of Ohio Valley Fire & Marine Insurance Co. v. A. M. Wash, 205 
Ky. 819, 266 S. W. 921, the latest utterance of the court on the subject, is in accord 
with this view. 

We are of opinion that the trial court properly sustained the special and general 
demurrers, and did not err when it dismissed plaintiff’s petition upon failure to 
further plead. 

Judgment affirmed. 


EXCEL SERVICE CO. v. WORDLEY. 
(Supreme Court of New Jersey. Jan. 20, 1925.) 
127 Atlantic Reporter 171. 
3. INSURANCE—ONE RECEIVING PROPORTION OF PREMIUM PRE- 

SUMED TO BE BROKER AND NOT AGENT FOR INSURED. 

In view of Comp. St. Supp. 1911-1915, p. 814, forbidding rebates, an agent, through 
whom plaintiff placed insurance in sharing commission on premium, will be presumed 
to have acted as insurance broker and not as agent for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 100.) 

Appeal from District Court. 

Action by Excel Service Company, a corporation, against James E. Wordley: 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued October term, 1924, before Trenchard, Minturn, and Lloyd, JJ. 

Porter, Sink & Lafferty, of Newark, for appellant. 

Arthur B. Seymour, of Orange, for appellee. 

Per Curiam. This is a question of agency. Wordley, the defendant below, was 
agent of the Scottish Union Insurance Company. As such he wrote a policy cover- 
ing plaintiff’s property, and on it he received the premium. Soon after its 
issuance the plaintiff had it canceled, the return premium was paid to Wordley by 
the insurance company, and he in turn paid it over to one Cross. The question 
presented is whether Cross was the agent of the plaintiff to receive the return 
premium. 

The evidence showed that Cross had solicited the insurance from the plaintiff; 
that the premium was paid to him; and that Cross had placed the insurance “as 
agent,” receiving 25 per cent. of the premium which he had paid Wordley from 
Wordley in return. It also appeared that this was but one of a number of similar 
transactions of defendant and Cross. 

[1-4] The defendant testified that Cross was not his agent and that he paid the 
return premium to Cross. The court found for the plaintiff and we think was 
justified in so doing. We find no conclusive evidence that Cross was the agent of 
plaintiff to receive the return premium. The mere fact that he had placed the insur- 
ance in the first instance gave him no authority to receive the return premium on 
surrender of the policy as agent of the insured. The defendant, having paid the 
money to Cross, carried the burden of proving that Cross was the agent of the 
Excel Service Company. Cross had acted with Wordley in other insurance matters, 
and in fact both he and Wordley were agents of the insurance company in the 
instant case. He had received from Wordley 25 per cent. of the initial premium. 
This Wordley could not give nor Cross receive except as an insurance broker. It could 
not be paid to any one on behalf of the insured. C. S. Supp. 814.. It must be 
presumed that Cross received it lawfully as his share of the whole commission. This 
being true it establishes that up to that point he was simply an insurance agent deal- 
ing with another insurance agent in the transaction. It further appeared, however, 
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that the plaintiff gave the instructions for cancellation of the policy to Cross. Whether 
under the circumstances this constituted an authority to collect was we think a 
question of fact. A mere instruction to have a policy canceled would not necessarily 
carry with it a power to receive the return premium. The court, having found for 
the plaintiff, resolved this question of fact adversely to the defendant. This finding 
of fact we cannot review. 

The judgment will be affirmed. 


MARYLAND CASUALTY CO. v. McTYIER et al 
(Supreme Court of Tennessee, July 17, 1924.) 
266 Southwestern Reporter 767 

1. INSURANCE—WAIVER OF CHANGE OF OWNERSHIP OF GOODS 
COVERED BY POLICY BY COMPANY THROUGH WHOM POLICY 
SECURED, BINDING. 

Under Acts 1907, c. 442, providing that any person soliciting an application for 
insurance shall in all matters relating to application and policy be regarded as agent 
of insurer, waiver of change of ownership of goods covered by burglary policy by 
company which secured and delivered it, transmitted premiums, and delivered re- 
ceipts, was binding upon insurer. 

For other cases see Insurance, Dec. Dig. § 375 [2.]) 

2. INSURANCE—PAROL ASSENT TO CHANGE OF OWNERSHIP OF 
PROPERTY INSURED EFFECTIVE NOTWITHSTANDING PROVI- 
SION REQUIRING WRITING. 

Notwithstanding provision in burglary policy that assent to change of ownership 
of property insured must be in writing to be effective parol assent by agent is effective 
under rule that provision requiring writing may itself be waived by parol. 

For other cases see Insurance, Dec. Dig § 386. 

Appeal from Chancery Court, Shelby County; F. H. Heiskell, Judge. 

Suit on policy of burglary insurance by Mrs. Gussie McTyier and others against 
the Maryland Casualty Company. From a decree for complainants, defendant appeals. 
Affirmed. 

Bearman & Bearman, of Memphis, for complainant. 

E. B. Klewer-and R. Lee Bartels, both of Memphis, for defendant. 

CHAMBLIss, J. This appeal is from a judgment on a burglary insurance policy, 
resisted on the ground of change of title of the property insured withovt the consent 
of the company. 

The policy was originally issued to the husband of complainant, through F. B. 
Hunter & Co., local insurance agents, with whom the husband had varicus insurance 
transactions, covering several years. Before the premium was paid by the originally 
insured, he went into bankruptcy. The property, a stock of merchandisr, was sold 
and purchased by his wife, the complainant. Soon thereafter a robbery occurred, 
followed shortly by another. It was insisted for complainant that Hunter & Co. 
were notified of the change of ownership before the first robbery and advised that 
no new policy would be necessary ; and that before the second robbery the company’s 
general agents in Memphis, Henderson & Schley, were advised of the change and 
acquiesced therein and thereafter accepted notice of the loss. Meanwhile, after these 
notices had been given, the premium was paid by the complainant to Hunter & Co., 
through whom the insurance had been originally placed. 

Issues were submitted to a jury, who found: (1) That notice was given F. B. 
Hunter & Co. of the change of ownership on February 8th, a few days prior to the 
first robbery; (2) that Hunter & Co. advised complainant that no new policy need 
be issued; (3) that notice of the change of ownership was communicated to the 
company, or its general agents, Henderson & Schley, about February 22nd; and (4) 
that the company gr its general agents, Henderson & Schley, assented to the con- 
tinuance in force of the policy. 

1] These findings would seem to be conclusive of the case, but it is earnestly 
otherwise insisted on several grounds. It is said that F. B. Hunter & Co. were 
not agents of or acting for the company, but for the insured. It appears that 
this was a firm doing a general insurance agency business, and that it was through 
this firm alone that the insurance now in question was handled and placed. They 
accepted the application originally and delivered the policy, and it was to them that 
the premium payments were made, a number of weeks later, and after the change in 
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ownership had taken place and the policy had been continued in force with their 
assent. The chancellor was of opinion that chapter 442, Acts of 1907, was controlling, 
section 1 of which provides: ; 

“That any person who shall solicit an application fdr insurance shall in all 
matters relating to such application and the policy issued in consequence thereof be 
regarded as an agent of the company issuing the policy, aud not the agent of the in- 
sured, and all provisions in the application and policy to the contrary are void and of 
no effect whatever; provided, this act shall mot apply to licensed fire insurance 
brokers.” 

It is argued for the company that this act does not apply, first, because Hunter 
& Co. did not solicit the application in this case; and, second, because if they did 
their agency terminated with the delivery of the policy, and could in no event em- 
power them to assent to the change. Definitions are given of the term “solicit” ap- 
pearing in the act, but when considered in its context we are of opinion that this 
term includes broadly any person who holds himself out as an insurance agent and 
thus invites and receives insurance business, collecting and transmitting premiums 
and delivering policies and receipts. By engaging in this business one solicits appli- 
cations for insurance in the sense of this statute, and we think it clear that Hunter 
& Co. come within this statute. Second, some holdings of other states are quoted 
from, but the statutes construed are in no case identical with the Tennessee act, the 
language of which is so clear that there remains little room for construction. It 
will be observed that it is expressly provided that “any person who shall solicit an 
application for insurance shall in all matters relating to- such application and the 
policy issued in consequence thereof be regarded as an agent of the company,” etc.; 
and having stated the proposition affirmatively, the act goes on to provide negatively 
that such person shall not be the agent of the insured. It is impossible to escape 
the effect of the words which we have italicized above. It was manifestly not the 
intention of the Legislature to restrict the agency representation of the company to 
matters relating to the application only, but to extend it to all matters relating to the 
policy issued. It is apparent that the Legislature purposed affording to the insured 
a responsible connection with the imsuring company, with which he was dealing, 
often times a nonresident corporate entity of uncertain address, with its identity, for 
purposes of legal notice, more or less obscure. 

The act contemplates that one who is recognized by an insurer as suitable and 
competent to handle its funds and deliver its policies is also suitable to represent it 
in respect to other matters arising in connection therewith. Independently of this 
legislation, the limited agency doctrine has been generally recognized, by which the 
authority of the agent receiving the application and delivering the policy is re- 
stricted to matters in connection with the issuance of the policy and the application 
therefor. 

The Tennessee cases cited by counsel (Duluth Nat. Bk. v. Knoxville Ins. Co., 
85 Tenn. 76, 1 S. W. 689, 4 Am. St. Rep. 744; and Martin v. Ins. Co., 106 Tenn, 525, 
61 S. W. 1024) arose prior to the passage of the act of 1907 and, moreover, are fire in- 
surance cases, expressly excepted from the provisions of the act. These cases are 
therefore not controlling. 

The Wisconsin and Ohio statutes are similar to ours, although not so express on 
the point under consideration, and they have been construed in accordance with the 
views above expressed. Schomer v. Hekla Fire Ins. Co., 50 Wis. 575, 7 N. W. 544. We 
are cited to Central State Ins. Co. v. Lake Erie Prov. Co., 13 Ohio Cir. Ct. R. 661; 
and see Pollock y. German Fire Ins. Co., 127 Mich. 460, 86 N. W. 1017. 

We deem it unnecessary to review further the authorities presented touching this 
proposition, In view of our statute, it must be held that F. B. Hunter & Co. were 
the agents of the insurance company in all matters relating to this policy issued 
through them. It follows that notice to them of the change and their assent thereto 
was notice to and binding upon the insuring company. 

It cannot be questioned that either the bankruptcy of the insured of the sub- 
sequent sale and transfer of the property covered to the wife, unless assented to by 
the insurance company, would avoid the policy. The jury has found that notice was 
given to F. B. Hunter & Co. and that they assented to the change before the first 
robbery occurred; and that notice was received by the general agents of the com- 
pany and their assent given shortly after the first robbery and before the second loss. 

[2] It is insisted that there is no material evidence to sustain the finding of the 
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jury. with respect especially to the general agents, but we think there is material 
evidence of the notice to and assent of both Hunter & Co. and the general agents, as 
found by the jury. There is uncertainty as to just when and to what extent notice 
was given to the general agents and as to how fully they gave assent to the change 
of ownership, but there is some evidence to support the conclusion reached by the 
jury as to them; and there is no doubt whatever with respect to the notice to and as- 
assent of Hunter & Co., through whom the insured dealt, and in view of our con- 
struction of the act of 1907 this was sufficient to bind the insuring company. It is 
said that assent to the change in ownership could be given effectively by agents of 
the company in writing only, under the terms of the policy. The policy contract so 
provides, but it is well settled in this state, in line with other jurisdictions, that a 
written provision that the stipulations and conditions of the policy shall not be waived 
except by a certain officer may itself be waived by parol. Dale v. Continental Ins. 
Co., 95 Tenn. 38, 31 S. W. 266; Life Ins. Co. v. Fallow, 110 Tenn. 720, 77 S. W. 
960. And see Joyce on Insurance § 441; Farnum v. Phoenix Ins. Co., 83 Cal. 246, 
23 P. 869, 17 Am. St. Rep. 233: German Ins. Co. v. York, 48 Kan. 488, 29 P. 586, 
30 Am. St. Rep 315; Farmers’ Ins. Co. v. Ashton, 31 Ohio St. 477; Pollock v. German 
Ins. Co. 127 Mich. 460, 86 N. W. 1017. And this rule is applied in cases of in- 
cumbrance and change of title. Joyce on Ins. §§ 2248 and 2291A, and cases cited. 

The leading case of Pollock v. Ins. Co., supra, contains a full discussion, with 
quotations from numerous authorities, of the propositions involved in the instant 
case, particularly with respect to the effect of notice to the agent and the effect of 
his verbal assent to a violation of conditions of the policy; in that case a removal of 
the property insured being involved. 

In that case, as in this, the insured did not deal directly with general agents of 
the company, but with brokers, or special agents, who in turn dealt with the general 
agents; but, as in this case, the insured did not know the exact relationship existing, 
but assumed that they were dealing with authorized agents of the company to whom 
they applied for the insurance, paid the premium, and from whom they received the 
policy. The pertinent section of the Michigan statute (Comp. Laws 1897, § 7246) 
reads as follows: 

_ “The term ‘agent’ or ‘agents,’ used in this section, shall include any acknowledged 
agent, surveyor, broker, or any other person or person who shall in any manner aid 
in transacting the insutance business of any insurance company not incorporated by the 
laws of this state.” 

Wisconsin has a similar statute, and the Michigan court, supra, quoted at length 
with approval from Schomer v. Ins. Co., 50 Wis. 575, 7 N. W. 544, in which the 
facts were substantially the same as in the Michigan case and the one at bar, as 
follows: 

“Now it is difficult to imagine what object this provision was intended to ac- 
complish, or what purpose subserve, if it has not the effect, under the circumstances, 
to make Lawson the agent of the defendant in the transaction. His acts, certainly, 
bring him within both the letter and-spirit of the law. He was the only real actor 
forthe defendant in making the contract; pro hac vice he assumed to represent, and 
did represent, the company in the matter; he received the application, settled with the 
insured the rate and terms of insurance, delivered to. them the policy, collected the 
premiums, and shared in the commission. In fact, he did everything that was done 
on behalf of the company, except the mere act of countersigning the policy. He 
was the only person the plaintiffs dealt with; they knew no other agent in effecting 
the insurance; they were totally ignorant of his relation to the defendant, or of his 
want of authority to represent and act for it. It is idle to contend that he did not 
in any manner aid or assist in making the contract for the company, when he was, 
in fact, the only person who did treat with the plaintiffs on its behalf. * * * 

“But it is said that it was unreasonable to make the defendant responsible for 
the acts of Lawson, who was never authorized to act for it or bind it in any way. 
The answer to this objection is, the Legislature has assumed the right to regulate 
the business of. insurance and prescribe the manner in which it shall be conducted in 
this state. It has declared that whoever solicits insurance on behalf of an insurance 
company, or makes any contract of insurance, or in any manner aids or assists in 
making such contract, or transacts any business for the company, shall be held an 
agent of such company to all intents and purposes. The obvious intention of the 
Legislature is to make an insurance company responsible for the acts of the person 
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who assumes really to represent and act for it in these particulars, and to change the 
rule of law that the insured must at his peril know whether the person with whom he 
is dealing has the power he assumes to exercise, or is acting within the scope of his 
authority. * * * It seems to be designed in the clearest manner to make the com- 
pany responsible to the public for the acts of one whom it permits to solicit insurance 
on its behalf, or who receives applications for insurance, makes, oraids in making, 
contracts of insurance, or transacts the business, whether such person has in fact 
authority to act for it or not. The law imposes upon the company the duty of seeing 
to it that none but its regualr authorized agents shall do its business or deal with 
the public. It is certainly not difficult for an insurance company to say to its local 
agents that they alone must transact its business; that they must in all cases deal 
directly with the insured in making insurance contracts, and not allow the interference 
of any stranger in its business, for whose acts it does not wish to be held responsible. 
That this is the plain object and intent of the statute we have no doubt. And, where 
the insurance company issues a policy in a case where a person has assumed the right 
to act for and represent it in making the contract, it must abide by the consequences 
and meet the liability which the statute imposes upon it.” 

A like statute applying to a like case was construed in Continental Ins. Co. v. 
Ruckman, 127 Ill. 364, 20 N. E. 77, 11 Am. St. Rep. 121, where the court said: 

“The manifest intention was, to make such companies resposible for the acts 
not only of its acknowledged agents, etc., but also of all other persons who in any 
manner aid in the transaction of their insurance business. Nor do we see anything 
inequitable or oppressive in such provision. Doubtless the mere assumption of au- 
thority to act for an insurance company will not of itself charge the company with 
responsibility for the acts of the assumed agent. The company must in some way 
avail itself of such acts, so that the person performing them may be said to aid the 
company in its insurance business. But after a company has availed itself of the 
acts of an assumed agent and thus adopted them as its own, there is nothing op- 
pressive, in assuming, as against such company, the existence of the relation of prin- 
cipal and agent, and charging the company with responsibility for such acts.” 

See, also, Alkan v. Insurance Co., 53 Wis. 136, 10 N. W. 91; Body v. Insurance 
Co., 63 Wis. 157, 23 N. W. 132; Bennett v. Insurance Co., 70 Iowa, 600, 31 N. W. 
948; May v. Western Assurance Co. (C. C.) 27 Fed. 260; McGraw v. Insurance Co., 
54 Mich. 145, 19 N. W. 927; Ahlberg v. Insurance Co., 94 Mich. 259, 53 N. W. 1102. 

The construction thus given these statutes seems to us applicable to the Ten- 
nessee act of 1907 and to the facts of he case before us. 

[3] It is true that by applying the doctrine of waiver effect is given to parol 
assent despite the provision of the policy requiring written assent and that the doc- 
trine of estoppel is thus involved; but it is not necessary, even under the practice in 
this state, that estoppel be pleaded eo nomine where the facts on which the estoppel 
rests are set out in the pleadings. The bill in this case alleges facts which if true make 
out a waiver by the defendant of certain defenses, and the doctrine of estoppel there- 
upon applies. To this effect is the holding in Taylor v. Taylor, 6 Higgins, 275, in 
which case, writ of certiorari was denied by this court. 

Having found with the chancellor that the notice to and assent of F. B. Hunter 
& Co. was binding upon the insuring company, the insistence finally made on behalf 
of appellant that the loss under the first claim should not have been included in the 
judgment, upon the theory that the notice to the general agents was not proven to 
have been received by them until after the first claim arose, cannot be sustained, and 
the decree must be affirmed. 
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HOBBS v. SOVEREIGN CAMP W. O. W. (7 Div. 459.) 
(Supreme Court of Alabama. Nov. 20, 1924. Rehearing Denied Jan. 28, 1925.) 
102 Southern Reporter 625. 


1. INSURANCE—WHERE INSURED, WHILE ASSAULTING MARSHAL, 
WAS KILLED BY HIM, INSURER NOT LIABLE, THOUGH KILLING 
NOT JUSTIFIED, PLEAS NOT DEFECTIVE. 

Under life insurance providing that, if insured should die in consequence of a 
violation of law, policy should be void, where he assaulted a deputy marshal, who 
killed him, insurer was not liable even though killing was not justifiable, and hence 
pleas were not demurrable because not alleging elements of self-defense. 

(For other cases, see Insurance, Dec. Dig. §§ 462, 640[3].) 


2. INSURANCE—PLEAS HELD TO NEGATIVE STIPULATION OF POL- 

ICY FOR CONTINUED GOOD HEALTH AFTER REINSTATEMENT. 

In action on policy of life insurance, pleas setting up provision for reinstatement 
only if insured was in good health and so continued for 30 days, and alleging that 
insured was not in good health for 30 days, for that within such time he died, held 
sufficiently to negative stipulation for continued good health. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

Appeal from Circuit Court, Talladega County; A. P. Agee, Judge. 

Action on policy of life insurance by Fannie M. Hobbs against the Sovereign 
Camp of the Woodmen of the World. From a judgment for defendant, plaintiff 
appeals. Transferred from Court of Appeals under Acts 1911, §6, p. 449. Affirmed. 

Earl Montgomery and Knox, Acker, Dixon & Sims, all of Talladega, for 
appellant. 

C. H. Roquemore, of Montgomery, for appellee. 


Sayre, J. [1] Demurrers to appellee’s special pleas numbered 2, 3, 4, 6, 8, 10 
and 11 were properly overruled. These pleas, to state them in short, set up a pro- 
vision of the contract of insurance sued on whereby it was agreed in substance that, 
if the member holding the certificate should die in consequence of a violation of the 
law of the state, the certificate should be null and void, and of no effect, and 
alleged that insured, holder of the certificate sued on, died in consequence of a vio- 
lation of law in. this, that he did assault or present his pistol at or against one 
Richardson, who was deputy marshal of the town, whereupon said Richardson shot 
and killed him in defense. 

The alleged defect in these pleas is. that they fail to allege the elemental facts 
of self-defense. But that, in our judgment, was not necessary to the sufficiency of 
the pleas. The essential thing was that the insured had violated the law, and that 
in consequence the town marshal, who in some of the pleas is referred to by his 
name only, had shot and killed him. If insured violated the law and in consequence 
was slain, it was of no consequence whether the act of the marshal could be justi- 
fied on the ground of self-defense or not. It was not necessary to the sufficiency 
of these pleas, therefore, that they should allege the elements of self-defense or 
self-defense at all. 

[2] Pleas 5, 15 and 16, to describe them in a very general way, but sufficiently 
to show the question at issue, set up a provision of the contract whereby it was 
agreed that, if the member, the insured, should fail to pay his monthly installment 
of assessment on or before the last.day of the month, he should stand suspended 
from all benefits of the society, and should be reinstated by payment of arrears only 
in case he was at the time of such payment in good health, and so continued for 
30 days thereafter, and alleged that plaintiff’s insured was not in good health for 
30 days after payment, for that within 30 days he died. These pleas donot allege 
that insured died by violence, but only that he died, meaning, as we think the pleas 
should be construed, died a natural death, thereby implying necessarily, that he 
did not continue in good health, and it may be that the same considerations would 
apply had the pleas alleged the death of insured by violence, but that we do not 
decide. These pleas negatived the stipulation of the contract, and that was enough. 

There was no error. 

Affirmed. 


Anderson, C. J., and Gardner and Miller, JJ., concur. 
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WILTSHIRE v. MODERN WOODMEN OF AMERICA. (No. 10905.) 
(Supreme Court of Colorado. Jan. 5, 1925. Rehearing Denied Feb. 2, 1925.) 
223 Pacific Reporter 925. 


2. INSURANCE—RETROACTIVE AMENDMENT RAISING INSURABLE 
AGE LIMIT OF MEMBERS HELD NOT TO APPLY TO ONE OBTAIN- 
ING MEMBERSHIP BY MISREPRESENTATION. 


Retroactive amendment of benefit association’s charter, passed after delivery of 
- certificate, raising insurable age limit of members from 45 to 50, held not to apply 
where plaintiff's deceased was 46 when he secured the alleged membership; this 
being misrepresentation of controlling fact. 

(For other cases, see Insurance, Dec. Dig. §719[1].) 
4. INSURANCE—PLEA HELD NOT TO SHOW ESTOPPEL TO SET UP 

MISREPRESENTATION AS TO AGE. 


In action against benefit~association, plea that defendant, claiming plaintiff’s 
deceased was 10 years older than represented, agreed to waive defense if contrary 
were shown, and that it had been shown he was born only year and a half before 
time represented or subsequently, held not to show estoppel. 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 

6. INSURANCE—MISREPRESENTATION AS TO AGE BY ONE INELI- 

GIBLE FATAL TO RECOVERY ON INSURANCE POLICY. 


As fraternal benefit association was excepted by C. L. § 2518 from operation of 
section 2516, material misrepresentation by deceased as to his age, thereby gaining 
membership in society, to which he was ineligible, held fatal to recovery on insur- 
ance policy. 

(For other cases, see Insurance, Dec. Dig. § 723[3, 4].) 

Department 1 

Error to District Court, Boulder County; Neil F. Graham, Judge. 

Action by Julia A. Wiltshire against the Modern Woodmen of America. From 
the judgment for defendant on sustaining demurrer to replication, plaintiff brings 
error. Affirmed. 

Rinn & Archibald, of Boulder, for plaintiff in error. 

Truman Plantz, of Warsaw, Ill., James A. Marsh and George P. Steele, both 
of Denver, and George H. Davis, of Rock Island, Ill., for defendant in error. 

BurkeE,: J. These parties occupy the same relative position here as below and 
for convenience we so refer to them. This was a suit on a life insurance policy, 
or benefit certificate, of $1,000. A motion to strike and a demurrer to the replica- 
tion having been sustained, and plaintiff having elected to stand thereon, judgment 
= entered in favor of defendant. To review that judgment, plaintiff prosecutes 
this writ. 

Plaintiff is the widow of Alfred A. Wiltshire, to whom defendant issued said 
policy or certificate February 21, 1921. The insured died May 6, 1922. One defense 
was that the insured in his application gave his age as more than 18 months less 
than it really was, thereby representing himself as less, whereas he was more, than 
45 years of age, which was the maximum age limit for membership in defendant. 
Under section 2516, C. L. 1921, every life insurance policy must provide: 

hat if age of the insured has been misstated, the amount payable under the 
policy shall be such as the premium would have purchased at the correct age.” 

If defendant was an “old line insurance company,” this statute was applicable 
and the contract was not invalidated by the alleged misstatement. If defendant was a 
“fraternal benefit society,” its by-laws and contract were controlling and defendant 
was not liable. Section 2518, C. L? 1921. 

[1] The complaint alleges: 

That defendant is an insurance company “commonly designated by itself as a 
fraternal beneficiary society, duly organized and existing under the laws of the state 
of Illinois and authorized to do business as such and to transact a general insurance 
business within the State of Colorado.” 

The answer alleges that defendant is a fraternal benefit society organized as 
such under and according to the laws of Illinois and, as such, authorized to do 
business in Colorado. The replication admits defendant’s authority to do business 
as a fraternal benefit society, but denies the facts distinguishing it as such, alleging 
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that it was operated for the profit of its officers, did not have a representative form 
of government, etc. To that portion of the replication a demurrer was. sustained. 

The contract of insurance sued on is made a part of the complaint. A portion 
of it reads: 

“The within benefit certificate is issued and accepted only upon the following 
express warranties, conditions and agreements: That Modern Woodmen of America 
is a fraternal beneficiary society, incorporated, organized and doing business under 
the laws of the State of Illinois, and legally transacting such business in the state 
where said member resides.” 

Defendant’s character as determined by its charter, by the law of the state of 
its organization, and by its authority to operate here, was thus affirmed by the 
contract itself. Plaintiff's allegation was therefore a general denial and a specific 
admission and the latter governs. Hence, that portion of the demurrer was prop- 
erly sustained. 

[2] One of the express conditions contained in the certificate was that defend- 
ant’s “charter or articles of association,” together with certain other things therein 
mentioned, “shall constitute the agreement between the society and the member,” and 
it was alleged in the answer, and not denied, that at the time of the application and 
at the time the certificate was delivered said charter provided that “no person shall 
become a beneficial member of this society who is under 17 or over 45 years of age.” 
The only attempt to specifically deny that allegation is the assertion in the reply 
that said clause was amended June 21, 1921 (after the delivery of the certificate) 
and the maximum age limit raised to 50, which amendment was retroactive. It is 
perfectly apparent, however, that such amendments were retroactive only as to those 
who were members at the time they were passed. They would have no application 
to one who had secured his alleged membership by misrepresentation as to a con- 
trolling fact. 

[3] Paragraph 7 of the first affirmative defense alleges that Wiltshire in his 
application “answered, warranted and agreed” he was born September 2, 1877, when 
in fact he was born on or before February 9, 1876. The only specific answer to 
this allegation is in paragraph 8 of the reply, wherein it is denied that he so “war- 
ranted or agreed,” and where, in explanation of that denial, it is stated that defend- 
ant and its employees knew Wiltshire was born February 9, 1876, or subsequent 
thereto. This is no denial; it is an admission. It therefore appears that at the 
date of the issuance of the certificate Wiltshire was ineligible to membership in 
defendant, and falsely stated that he was eligible. 

[4,5] An attempt is made in paragraph 9 of plaintiff’s reply to plead estoppel 
as to this defense. It is there said that, after the death of Wiltshire, the defendant, 
pretending to believe that he was born 10 years or more prior to September 2, 1877, 
agreed to waive the defense if the contrary were shown; that, relying thereon, plain- 
tiff expended much money and rendered valuable services in establishing that Wilt- 
shire “was in fact born February 9, 1876, or subsequent thereto.” Proof that he 
was born “subsequent thereto” might as well mean proof that he was not 45 years 
old when the certificate was delivered as otherwise. This then amounts to a simple 
allegation that in response to defendant’s offer to waive breach plaintiff proved there 
was no breach. This is no plea of estoppel and demurrer thereto was properly 
sustained. Said paragraph 9 is a fair example of this entire replication, almost 
every material allegation of which is indefinite, equivocal or qualified. Such plead- 
ing, when capable of any interpretation, is always construed most strongly against 
the pleader. 

[6] Plaintiff having elected to stand on her replication, the trial court had before 
it a plain case of material misrepresentation of age, whereby the insured obtained 
membership in a fraternal benefit society to which his true age made him ineligible, 
and which society is specifically excepted by section 2518, C. L. 1921, from the 
operation of‘ section 2516, Id. Under such circumstances plaintiff’s action could 
not be maintained and no other question need be considered here. 

The judgment is accordingly affirmed. 

Allen, Acting C. J., and Campbell, J., concur. 
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EISENBERG et al. v. HEBRAH GEMILUTH HESED SOC. (No. 15399.) 
(Court of Appeals of Georgia, Division No. 1. Jan. 14, 1925.) 
126 Southeastern Reporter 265. 
(Syllabus by the Court.) 


1. INSURANCE—POLICY INTERPRETABLE IN TWO WAYS CON- 
STRUED MOST FAVORABLY TO INSURED. 


Where a policy of insurance is capable of being construed in two ways, the 
construction which is most favorable to the insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

(Additional Syllabus by Editorial Staff.) 

2. INSURANCE—MEMBER HAVING PAID ARREARS, BUT DYING BE- 
FORE PAYMENT WAS READ AT REGULAR MEETING OF SOCIETY, 
HELD TO BE IN GOOD STANDING. 

Where provision of constitution and by-laws that “in good standing” should 
mean only those members who had paid current dues, payable at time of death, con- 
flicted with provision that member in arrears did not beceme in good standing until 
15*days after payment was read at regular meeting, if member had paid arrears, 
and died before same was read at meeting, he was in good standing at time of death. 

(For other cases, see Insurance, Dec. Dig. § 762.) 

Bloodworth, J., dissenting. 

Error from Superior Court, Chatham County; P. W. Meldrim, Judge. 

Action by Fredericka Eisenberg and others against the Hebrah Gemiluth Hesed 
Society. Judgment for defendant, and plaintiffs bring error. Reversed, 

David S. Atkinson, of Savannah, for plaintiffs in error. 

Aaron Kravitch and Meyer L. Cherkas, both of Savannah, for defendant in 
error. 

Brovies, C. J. [1] It is well settled that if a policy of insurance is capable 
of being construed in two ways, that interpretation must be placed upon it which 
is most favorable to the insured. Re ee Benefit Life Association v. Robinson, 
104 Ga. 256 (2), 30 S. E. 918, 42 L. R. A. 2 

[2] In the instant case the constitution not by-laws of the defendant society 
constitute the policy of insurance. Section 5 of article XIII provides that— 

“The death benefit of a deceased member, when in good standing, as hereinafter 
specified, and if not disqualified by article XII, section 2, or otherwise, shall be two 
hundred ($200) dollars. * * * . The words ‘in good standing,’ as hereinbefore or 
hereinafter used, shall be held to mean only those members who shall have paid 
all current dues * * * due or payable to the soctety at the time of his death.” 
(Italics ours.) 

Article XII, section 2, refers to the payment of “weekly benefits” only, and is 
immaterial in the instant case. 

Sections 1 and 2 of article XV are as follows: 

“Section 1. Any member of this society who owes $2.00 or over shall be in 
arrears and so remain until same is paid, and as long as a member is in arrears 
* * * he is not entitled to any sick, mourning, death benefit or funeral expenses. 

“Sec. 2. When a member becomes in arrears he must pay all dues and fines in 
full, and he does not become in good standing until fifteen days after his payment 
is read by the financial secretary at a regular meeting of the Society.” 

There being an apparent conflict between the provisions of the two articles 
quoted, as to when a member is “in good standing,” the construction most favorable 
to the insured must be adopted. While the undisputed evidence showed that the 
deceased member was in arrears as to his current dues to the amount of $2, shortly 
before his death, and that he died before his payment was read by the financial secre- 
tary at a regualr meeting of the society, it is also undisputed, in the pleadings and 
the evidence, that at the time of his death he had paid all the dues owing by 
him to the society. It follows that he was “in good standing” when he died and that 
he was entitled to the death benefit, and that a verdict for the plaintiff was demanded. 

Under this ruling it is not necessary to pass upon the alleged errors in the charge 
of the court. The overruling of the motion for a new trial was error. 

Judgment reversed. 

Luke, J., concurs. 
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BioopwortH, J. (dissenting). Necessarily I must agree with the headnote in 
this case, for the principle therein announced is well settled. However, there is 
another rule of law just as well settled, and that is that “the contract as contained 
in the policy must be construed as a whole, so that, if possible, each stipulation shall 
be made consistent with the others, and the whole allowed to stand.” Construing 
together and as a whole the constitution and by-laws of the Hebrah Gemiluth Hesed 
Society, the writer thinks that the two stipulations quoted in the majority opinion, 
and which are held in that opinion to be “in apparent conflict,” are consistent with 
each other, and the contract should be allowed to stand. Under all the facts and 
circumstances of the case, the writer thinks the judgment should be affirmed. 


OLD COLONY LIFE INS. CO. v. HICKMAN et al. (No. 16025.) 
(Supreme Court of Illinois. Dec. 16, 1924. Rehearing Denied Feb. 6, 1925.) 
146 Northeastern Reporter 132. 

1. INSURANCE—FACTS CONSTITUTING WAIVER IS MATTER OF LAW, 

BUT EXISTENCE THEREOF IS QUESTION OF FACT. 

The facts which constitute a waiver of prompt payment of premiums is a matter 
of law, but existence of such facts in a given case is a question of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE—INSURER CAN STAND ON FORFEITURE PROVIDED 
FOR BY POLICY UNLESS PROMPT PAYMENT OF PREMIUMS HAS 
BEEN WAIVED. 

Insurer can stand on forfeiture because of non-payment of premium under 
provision of policy so providing, unless it has waived prompt payment. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

3. INSURANCE—EVIDENCE HELD INSUFFICIENT TO PROVE WAIVER 
OF PROMPT PAYMENT OF PREMIUMS. 

Evidence held insufficient to prove waiver by insurer of prompt payment of 
premiums. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INSURANCE—RIDER MUST BE CONSTRUED WITH OTHER PROVI- 
SIONS OF POLICY TO EFFECTUATE INTENTION OF PARTIES. 
Rider must be construed in connection with other provisions of policy so as to 

effectuate intention of parties. 

(For other cases, see Insurance, Dec. Dig. § 150.) 

5. INSURANCE—GENERAL PRINCIPLES OF CONSTRUCTION GOVERN- 
ING CONTRACTS APPLICABLE TO POLICIES. 

The principles applicable to the interpretation and construction of insurance 
policies do not differ from those which govern other contracts. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

6. INSURANCE—CONSTRUCTION MORE FAVORABLE TO INSURED 
ADOPTED. 

If provisions of policy are susceptible of two constructions, the one more favor- 
able to the insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. INSURANCE—REASONABLE ‘CONSTRUCTION RECONCILING WRIT- 
TEN AND PRINTED PARTS OF CONTRACT, ADOPTED. 

Where written and printed parts of an agreement may be reconciled by any 
reasonable construction, as by regarding one as a qualification of the other, that 
construction will be followed, because it cannot be assumed that the parties intended 
to imsert inconsistent provisions. 

(For other cases, see Insurance, Dec. Dig. § 146[2]. 

8. INSURANCE—PROVISIONS FOR PAID-UP POLICY, AND NOT PRO- 
VISION FOR EXTENDED INSURANCE, HELD APPLICABLE ON 
DEFAULT. 

Rider, providing that privileges of cash surrender, surplus or paid-up insurance 
should not be granted except by the mutual consent in writing of the insured and 
beneficiary subject to approval of insurer, held not inconsistent with provision of 
policy that, if election were not made, provision for paid-up insurance should be 
automatically applied, so as to make provision for extended insurance applicable 
on non-payment of premium without such election. 

(For other cases, see Insurance, Dec. Dig. § 364.) 
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Error to Appellate Court, Third District, on Appeal from Circuit Court, Sanga- 
mon County; E. S. Smith, Judge. 

Bill of interpleader by the Old Colony Life Insurance Company against Harriet 
J. Hickman and another, in which the defendants filed a cross-bill. Decree for com- 
plainant dismissing cross-bill was reversed, and the cause was remanded by the 
Appellate Court, and the complainant brings error. Judgment of Appellate Court 
reversed, and decree of circuit court affirmed. . 

McKinley & Price, of Chicago, and George B. & George M. Gillespie, of Spring- 
field, for plaintiff in error. 

_ George M. Morgan and George W. Kenney, both of Springfield, for defendants 
in error. 

De Younc, J. Richard T. Hickman about May 15, 1895, applied to the Knights 
of the Globe Mutual Benefit Association for a membership certificate in the sum 
of $3,000, which was afterward changed to $2,000. The name of the company 
was subsequently changed to Cosmopolitan Life Insurance Association, and a sub- 
stituted certificate, also for $2,000, was issued to Hickman. The company’s con- 
tracts were assumed by the plaintiff in error in 1909, and a two-year convertible term 
policy was delivered to Hickman upon the surrender of the certificate he held. 
The exchange was in accordance with the reinsurance agreement between the 
companies. On May 25, 1911, the plaintiff in error issued to Hickman its policy, 
to which was attached a typewritten rider which provided that upon proof of his 
death the company would pay to John A. Neu, a creditor, $1,500, acknowledged by 
the insured to be due, and the remaining $500 to Harriet J. Hickman, his wife. The 
policy provided how, when and where the premiums should be paid, and that upon 
their payment as required the policy would continue as a whole life policy so long 
as Hickman should live. One month of grace was allowed in the payment of pre- 
miums after the first year, subject to interest and the deduction of overdue pre- 
miums if death should occur during the period of grace. The policy contained pro- 
visions concerning policy values, loans, cash surrender value, paid-up insurance, and 
extended insurance. By a non-forfeiture provision the insured was, in the event 
of failure to pay premiums after the policy had been in force three years, entitled 
to the value of the policy as specified, subject to the provisions of the paragraph 
headed “Indebtedness,” and might have the benefit, as if there had been no default, 
of the paragraphs concerning loans, cash surrender, paid-up insurance, and extended 
insurance. If the election was not exercised by the insured within the period of 
grace, the provision for paid-up insurance automatically applied and the company 
should be liable therefor on the basis stated in the table of policy values. The 
rider provided that none of the privileges of cash surrender, surplus or paid-up 
insurance should be granted except by the mutual consent, in writing, of the insured 
and the creditor, subject to the approval of the association. 

Hickman paid his premium quarterly in accordance with the privilege given 
him by the company. He failed to pay a premium due on February 25, 1918, within 
the month allowed for grace. The remittance does not appear to have been received 
at the general office of the plaintiff in error until the 4th of April following. The 
check was returned to the creditor, Neu, from whom it had been received, with the 
announcement that the policy had lapsed. A blank application for reinsiatement was 
inclosed, which Hickman filled out. Neu mailed it to the plaintiff in error. On 
the advice of its medical department, however, the plaintiff in error refused to rein- 
state Hickman. He died on January 28, 1921. Proofs of death were furnished, 
and Harriet J. Hickman, the widow, and Neu, the creditor, made claims for the 
respective sums shown by the face of the policy and the rider. The plaintiff in error 
acknowledged an indebtedness of $434.46 to whomsoever that sum might be adjudged 

ayable, and it offered to pay the money into court; but it denied further liability. 
rom the testimony it appears that $434.46 is the sum which would automatically 
become paid-up insurarice upon a lapse of the policy under its non-forfeiture pro- 
visions after allowing proper deductions due plaintiff in error. 

The widow and the creditor brought suits at common law to recover the sum 
of the policy without any forfeiture deductions. The plaintiff in error filed its 
bill in the nature of an interpleader, admitting the liability stated, and prayed that 
the actions at law be enjoined. To this bill the widow and Neu filed a joint answer 
and also a cross-bill, by which they asked a decree for the face of the policy, with 
interest. The cause was referred to a master in chancery, who made a report with 
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his conclusions that the policy had lapsed, and that its paid-up value, less the required 
deductions, amounted to $434.46. The chancellor sustained the master’s findings, 
dismissed the cross-bill, and granted the relief sought by the bill. On appeal the 
Appellate Court reversed the circuit court’s decree and remanded the cause to that 
court, with directions to dismiss the bill and to enter a decree on the cross-bill in 
favor of Harriet J. Hickman and John A. Neu for $1,963.56 and interest, to be 
distributed between them on an accounting in the circuit court. A petition for cer- 
tiorari was allowed by this court, and the case is here for further review. 

[1-3] Plaintiff in error contends that it did not waive the prompt payment of 
premiums in accordance with the stipulations of the policy. Hickman adopted the 
plan which the company permitted of paying his premiums quarterly. It was the 
company’s practice to enter the premiums received on a cash sheet. A tabulation 
of the several premiums paid by or on behalf of Hickman and of the dates of their 
payment was introduced in evidence by the plaintiff in error. Its accuracy was 
denied by the defendant in error Neu. From testimony offered by the plaintiff in 
error it appeared that when a letter was received by the company the inclosure was 
stamped with a time and date stamp and in the absence of an inclosure the envelope 
was stamped; that if a receipt was to be mailed for a premium paid, it would be 
dated the day it was forwarded; and that such date was sometimes two or three 
days after the actual receipt of the premium. The tabulation of the premiums paid 
extends from 1910 through 1917. During that period payment was made only once 
after the period of grace had expired, the policy was treated as lapsed, and the com- 
pany required that it be reinstated. On four occasions when the last day of grace 
fell on Sunday or a holiday, Hickman was aliowed the following day to pay the 
premium. The tabulation was compiled from the records of the plaintiff in error. 
Neu’s testimony denying its accuracy was from memory. He had no written record 
to support his testimony. He states that receipts for premiums paid reached him 
after the expiration of the period of grace. In certain instances, judging from the 
dates on which he testified that he sent checks to pay premiums, the receipts mailed 
in return could not have shown the true dates of the premium payments. He pro- 
duced none of the checks or receipts. That the premium which became due Febru- 
ary 25, 1918, was sent to the company after the expiration of the period of grace 
is not controverted. The postmark of the Springfield postoffice shows that fact, 
and the testimony is that it was received ten days after that period had expired. 
The company promptly declared the default and required an application for rein- 
statement of the policy. Such an application, which expressly recited that the 
policy had lapsed, was made by Hickman and transmitted to the company by Neu 
with an accompanying letier requesting reinstatement. Shortly afterward the appli- 
cation, on the advice of the company’s medical department, was denied. Under a 
predecessor policy Hickman had defaulted in the payment of the premium due and 
its reinstatement had been required. He knew that he could not neglect the payment 
of premiums within the prescribed period with impunity. We fail to find any evi- 
dence that there was such indulgence, amounting to a course of conduct, as would 
induce Hickman to believe that his premiums might safely be paid after the expira- 
tion of the period of grace. It is always a question of fact whether a feeling of 
security on the part of the insured is induced by the insurer. What facts will 
constitute a waiver of the prompt payment of premiums is a matter of law, but 
whether the facts exist in any given case is a question of fact. A®tna Life Ins. Co. 
v. Sanford, 200 Ill. 126, 65 N. E. 661. It is only when such a waiver is shown by 
the evidence that the insurance company is not permitted to stand upon a forfeiture 
if a loss occurs. Phenix Ins. Co. v. Grove, 215 Ill. 299, 74 N. E, 141, 25 L. R. A. 
(N. S.) 1; Illinois Masons’ Benevolent Society v. Baldwin, 86 Ill. 479; 3 Cooley’s 
Insurance Briefs, 2709. We believe the evidence justified the finding of the master 
and the decree of the circuit court that the plaintiff in error had not waived the 
prompt payment of the premium due February 25, 1918, and that by reason of 
the failure to pay that premium within the period of grace the policy lapsed. 

[4-8] But the defendants in error argue that there is a conflict between the 
typewritten rider and the printed policy, and that the rider must prevail and the 
insured and the creditor be given the privilege of extended insurance. The policy 
provided that if the election were not made by the insured within the period of 
grace the provision for paid-up insurance should be automatically applied. The 
rider provided that none of the privileges of cash surrender, surplus or paid-up 





800 Insurance Law Journal, Vol. 64. [May, 1925 


insurance should be granted except by the mutual consent, in writing, of the insured 
and the creditor, subject to the approval of the association. The identical rider was 
attached to an earlier policy issued to Hickman by the predecessor of plaintiff in 
error. In that policy there was no provision for extended insurance. The policy 
here involved took the place of the former one. In the case of the policy which 
contained no provision for extended insurance, the rider certainly could not be con- 
sidered a request in writing to apply the extended insurance privilege. That the 
same rider was attached to the later policy does not evince an intention to make 
any such election. Nor does it follow that because of the presence of the rider the 
only option available was that of extended insurance. Without the rider Hickman 
had the right, while the policy continued in force, to modify, in accordance with 
its terms, the form of his insurance. The rider gave Neu, his creditor, a major 
interest in the policy. After it was attached, in order that Neu’s rights might be 
safeguarded, his assent to the exercise of any option granted by the policy was 
required. Hickman, however, retained a substantial interest in the policy. Hence, 
both Hickman and Neu were interested in the payment of the premiums in order 
that the policy might continue in force for their protection. They were concerned 
that no voluntary act of one should operate to the disadvantage of the other. But 
the options granted by the policy were to be exercised only while it continued in 
force. No election could be made either by the insured under the policy alone, 
or by the insured and his creditor under the policy and the rider, after the policy 
had lapsed. It was expressly stated in the policy that if no election had been made 
within the period of grace the provision for paid-up insurance should be automati- 
cally applied. When that period had expired the insured and his creditor had no 
option and could make no election, and their rights under the policy were definitely 
fixed by its express provision with reference to paid-up insurance. The rider must 
be construed in connection with the other provisions of the policy so as to effectu- 
ate the intention of the parties. The principles applicable to the interpretation and 
construction of insurance policies do not differ from those which govern other con- 
tracts. Cottingham v. Mutual Church Ins. Co., 290 Ill. 26, 124 N. E. 822. While 
it is a rule of law that if the provisions of an insurance contract are susceptible 
of two constructions the on® more favorable to the insured will be adopted (Ter- 
williger v. Masonic Accident Assn., 197 Ill. 9, 63 N. E. 1034; Lesher v. United 
States Fidelity Co., 239 Ill. 502, 88 N: E. 208; Monahan v. Fidelity Mutual Life Ins. 
Co., 242 Ill. 488, 90 N. E. 213, 134 Am. St. Rep. 337), yet where the written and 
printed parts of an agreement may be reconciled by any reasonable construction, as 
by regarding one as a qualification of the other, that construction will be followed, 
because it cannot be assumed that the parties intended to insert inconsistent provi- 
sions in their contract (6 R. C. L. 848; 13 Corpus Juris 535). On the facts shown 
in this record we are convinced that there is no real conflict between the rider and 
the policy. It was proper for the plaintiff in error to apply the provision for paid- 
up insurance, less the sums properly deductible, and by its bill it offers to pay such 
amount to whomsoever due. 

The judgment of the Appellate Court will be reversed, and the decree of the 
circuit court will be affirmed. 

Appellate Court reversed; circuit court affirmed. 

Heard, J., took no part in this decision. 


BEYER v. CENTRAL LIFE INS. CO. OF ILLINOIS. (No. 36134.) 
(Supreme Court of Iowa. Jan. 20, 1925.) 
201 Northwestern Reporter 577. 
1. INSURANCE—NO ENFORCEABLE CONTRACT OF INSURANCE 
WITHOUT MEETING OF MINDS. 
Though contract to issue policy may be completed without actual issuance and 
delivery of policy, there can be no enforceable contract without meeting of minds. 
(For other cases, see Insurance, Dec. Dig. § 130[1].) 
2. INSURANCE—APPLICATION FOR INSURANCE IS OFFER WHICH 
MUST BE ACCEPTED BEFORE INSURER LIABLE. 
Application for insurance policy is offer by applicant which must be accepted 
by company before it is liable thereon. 
(For other cases, see Insurance, Dec. Dig. § 130[2].) 
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4. INSURANCE—COMPANY HELD NOT BOUND BY UNAUTHORIZED 
FALSE REPRESENTATIONS BY AGENT THAT APPLICATION FOR 
LIFE POLICY HAD BEEN ACCEPTED. 

Where receipt for first premium on life policy provided that policy should 
not take effect until application should be approved and policy delivered, company 
was not bound by unauthorized and false statement by soliciting agent to applicant 
that application had been accepted. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


5. INSURANCE—IN ABSENCE OF KNOWLEDGE OR NOTICE OF 
AGENT’S FALSE REPRESENTATIONS, COMPANY HELD NOT ES- 
TOPPED TO DENY IT ACCEPTED APPLICATION FOR LIFE 
POLICY. 

In absence of evidence that insurance company had knowledge or notice of 
false representations by its soliciting agent that application for life policy had been 
accepted, it was not estopped to deny that it had accepted application. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from District Court, Johnson County; Ralph Otto, Judge. 


Action in equity for specific performance to compel an insurance company to 
issue a policy of insurance and for recovery of the amount due under said policy. 
The trial court dismissed the plaintiff’s petition, and he appeals. The facts appear 
in the opinion. Affirmed. 

Henry G. Walker and Randall & Korab, all of Iowa City, for appellant. 

Dutcher & Hambrecht, of Iowa City, and W. H. Hinebaugh, of Chicago, IIL, 
for appellee. 

Favitte, C. J. Appellee is a life insurance company authorized to do business 
within the state of Iowa. It had as its soliciting agent one Maney. In February, 
1921, appellant and his wife, Rosina, made application, through the said Maney, for 
insurance upon their lives in appellee company. Appellant is the beneficiary named 
in the application for insurance upon the life of his wife. The first year’s premium 
upon the policy sought to be obtained, amounting to nearly $300, was evidenced by a 
note payable to appellee and delivered to Maney. At that time a receipt was delivered 
to appellant and his wife, which provided, among other things, that— 

“Said insurance is not to be in force and effect until said application shall be 
approved, accepted, and said policy issued and delivered by said company. 

After the said applications and notes had been delivered to the agent, Maney, 
appellant, and his wife submitted to a physical examination by the regular medical 
examiner of appellee company, who reported a recommendation that the applications 
be accepted and policies issued. Shortly thereafter, Maney received from appellee 
information that it had rejected the application of Rosina M. Beyer. ‘Appellee for- 
warded to Maney the policy of appellant. Maney, however, wrote a letter to appellant, 
on March 11, 1921, referring to the policies of insurance upon the lives of appellant 
and his wife, and therein stated: 

“You have both been accepted by our company and I will be over there in the 
near future and make delivery of your policies.” 

It also appears from the record that the agent, Maney, informed appellant orally 
that appellee had accepted the risk upon the life of appellant’s wife and that he 
would deliver the policy within a short time. Rosina M. Beyer met an accidental 
death on April 27, 1921. The record shows that neither the said Rosina nor her 
husband, the appellant, had any notice or knowledge that the representations made to 
them by Maney in respect to the application and the issuance of the policy upon the 
life of Rosina were false. This suit is brought to require appellee company to issue 
its policy of insurance on the life of Rosina in the ordinary and usual form as 
provided in the application, and to recover the amount due on such policy. 

I. The first and most vital question in the case is whether or not appellee is 
bound by the representations made by its agent, Maney, to appellant and his wife, 
to the effect that the application for insurance upon the life of the wife had been 
accepted and that a policy would be issued by appellee notwithstanding the fact that 
said representations were false and were made by the agent of the company withaut 
the knowledge of the company and without specific authority to make them. This 
question has, under the record in this case, a twofold aspect: First, was a bindnig 
and enforceable contract entered into between the insured and appellee; and, second, 
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is the appellee estopped under the record to deny its liability to issue to the insured 
its ordinary and usual policy of insurance. 

[1] Addressing ourselves to the first of these propositions, we meet at once the 
question as to whether or not appellee was bound in a contract by the statements and 
representations made to the insured by appellee’s agent, Maney. It must be conceded 
to be the established law of this state that a contract to issue a policy of insurance 
may be completed without the actual issuance and delivery of a policy. 


{2] But there can be no valid and enforceable contract without at least objec- 
tively a meeting of the minds of the parties. The application for a policy of insur- 
ance is in legal effect an “offer” on the part of the applicant. The offer must be 
accepted in some manner by the company before it can be bound to issue its policy 
of insurance. The subject-matter of the contract between the parties is the policy of 
insurance, but the contract for such a policy is made as all other contracts are made 
—by an “offer” by one party and an “acceptance” by the other. 


[3, 4] In this case the offer was properly made by the application for insurance. 
The appellee not only did not accept the offer so made, but unqualifiedly rejected it. 


How then can it be said that there was a meeting of the minds and the formation 
of a contract? 


Appellant contends that the act of the agent was in effect an act of the prin- 
cipal and bound the principal thereby. It is horn-book law that a principal can only 
be bound by the acts of his agent within the scope of the authority conferred upon 
the agent either expressly or impliedly. It never has been and cannot be the law that 
a principal can be bound by the acts of its agent, which are not only unauthorized 
but are directly contrary to the authority conferred, where no question of estoppel 
is involved. 

Appellant places great dependence upon the case of Kimbro v. Life Insurance 
Co., 134 Iowa, 84, 108 N. W. 1025, 12 L. R. A. (N. S.) 421. There are some dis- 
tinguishing features between that case and the case at bar. In the Kimbro Case the 
insurance company accepted the risk; that is, it agreed to insure the applicant, but 
authorized a different policy than the one applied for. Not so in this case, because 


appellee absolutely refused to issue any policy, or to accept the risk under any cir- 
cumstances. 


Furthermore, in the Kimbro Case the agent was expressly authorized to act for 
the insurance company in the matter of closing the negotiations for the issuance 
of a policy of insurance. The business was done through the office of the agent 
as a “branch” office of the insurance company. It was so designated by the company. 
The agent in that case did not follow the instructions given him in regard to pro- 
curing a new application for the new policy which the insurance company proposed 
to issue. He falsely informed the applicant that his policy had arrived and would be 
delivered to him by the agent. Under such circumstances, we held that the insurance 
company was bound to issue the policy applied for on the risk which it had ac- 
cepted. It appears that the agent was the medium through which the parties carried 
on their negotiations and to whom the applicant had a right to look for information 
regarding the acceptance of the risk and the issuance of the policy. Not so in the 
case at bar. At the time the application for insurance was made, a receipt was given 
the applicant for the premium advanced in the form of a promissory note, and this 
receipt contained the following recital: 


“Received from Rosina M. Beyer two hundred ninety-three and 58/100 dollars, 
being the first annual premium on an application for a policy of insurance in the Cen- 
tral Life Insurance Company of Illinois, for fifteen thousand dollars, on the life of 
Rosina M. Beyer. It is hereby understood and agreed that said insurance is not to 
be in force and effect until said application shall be approved, accepted, and said policy 
issued and delivered by said company; if the application should be declined by the 
company, this agreement is to be null and void, and the amount (receipt whereof is 
herein acknowledged) is to be returned on surrender of this receipt.” 


The application provided that the applicant would accept the policy applied for 
“subject to all its provisions,” and the policy applied for contained the provision: 

“The payment of the first premium hereon is a condition precedent to the taking 
effect hereof, and this policy shall not become binding upon the company until said 
premium is actually paid and the policy delivered during the lifetime and good health 
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of the insured, and the delivery of this policy without such payment through the mail, 
or otherwise, shall not be a waiver of such precedent condition.” 

So the applicant was fully advised and in fact “understood and agreed” that the 
insurance was not to be in force and effect until the application was approved and 
accepted and the policy issued and delivered-by the insurance company. No such 
provisions appear to have been embodied in any agreement between the applicant and 
the insurance company in the Kimbro Case. 

The applicant herein bound herself by a valid agreement that the insurance was 
not to be in force and effect until the application should be approved and accepted 
and the policy issued and delivered by the company. Under such an agreement, how 
can it be said that the policy went into full force and effect when the risk was 
rejected, and no policy was ever issued or delivered? Can the insurance company 
be bound merely by the wholly unauthorized and unwarranted statement of a soliciting 
agent who acts in direct violation of the instructions given him? 

The representations made by the agent could not supersede the terms and provi- 
sions of the agreement as to the acceptance of the risk and the issuance and delivery 
of the policy. The facts of the case clearly distinguish it from the Kimbro Case. 
The record shows without dispute that the agent, Maney, had no authority, express 
or implied, to act as he did in the matter. He was not authorized to communicate 
anything to the applicant for the insurance, as in the Kimbro Case. He was simply 
informed by the company that the application submitted by him had been rejected. 
He was not asked, nor was he authorized, to act for appellee in communicating that 
or any other information to the applicant. On his own motion, and admittedly for 
his own purposes, he falsely informed the applicant that the application had been 
accepted. Under such circumstances, how can it be said that appellee authorized any 
such statement, or is bound thereby? It is not merely a case of an agent disobeying 
instructions and acting contrary thereto (if it be conceded he was in such relation- 
ship), but it is a case of an agent acting in regard to a matter wholly outside the 
scope of any authority conferred upon him. In such a case the principal cannot be 
bound. 

The trial court did not err in holding that appellee was not bound by the act of 
Maney in stating that the application of Rosina had been accepted, and that no con- 
tract for the issuance of a policy of insurance had ever been entered into between 
the applicant and appellee. 

Appellant pleads that by reason of the transactions between the parties 
appellee is estopped to deny its liability to issue its policy of insurance. There is 
nothing in the record to indicate that appellee ever had any knowledge or notice in 
any form that Maney had informed the applicant that her application had been 
accepted. It did not give Maney any authority to make any such representations. It 
did not know that Maney had made them. How then can it be estopped to deny 
that it had accepted the application? Furthermore, it nowhere appears that the 
applicant relied on the false statement made by Maney, or acted to her injury in any 
manner because thereof. The record fails to disclose the essentials upon which an 
estoppel may be based. 

We ‘reach the same conclusion as did the trial court, that appellant has failed 
to establish a right on the relief sought, and the decree appealed from is affirmed. 

Evans, Stevens, Albert, and Arthur, JJ., concur. 


HULL v. BROTHERHOOD OF AMERICAN YEOMEN erat. (No. 36451.) 
(Supreme Court of Iowa. Feb. 10, 1925.) 
202 Northwestern Reporter 6. 

1. INSURANCE—METHOD OF CHANGING BENEFICIARY PROVIDED BY 
LIFE INSURANCE CERTIFICATE IS EXCLUSIVE. 

Method of changing beneficiary provided in life insurance certificate is exclusive. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

2. INSURANCE—CHANGE IN BENEFICIARY Way NOT BE MADE BY 
WILL WHERE CERTIFICATE OF INSURANCE PROVIDES METHOD 
FOR SUCH CHANGE. 

Where life insurance certificate provides method for changing beneficiary, insured 
may not designate or appoint by will a -eneficiary different than that named in 
certificate. 

(For other cases, see Insurance, Dec. Dig. § 784[5].) 
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3. INSURANCE—MEMBER HELD NOT ENTITLED TO DISPOSE BY WILL 
OF BENEFITS OF INSURANCE CERTIFICATE. 


Where insurance certificate provided method for changing beneficiary and by- 
laws provided that in event of death of a beneficiary, and if member should have made 
no other disposition of the benefits, they should be paid to legal heirs of deceaesd 
member, he/d insured could not by will dispose of benefits. 

(For other cases, see Insurance, Dec. Dig. § 784[5].) 

Appeal from District Court, Wapello County; W. M. Walker, Judge. 

Action upon a certificate of life insurance. Intervention by the heirs at law of 
the insured, claiming the proceeds of the certificate. A demurrer to the petition of 
intervention was overruled, and the defendant electing to stand thereon and refusing 
to plead further, judgment was entered in favor of interveners. Plaintiff appeals. 
Affirmed. 

F. G. Orelup, of Ottumwa, for appellant. 

E. R. Mitchell, of Ottumwa, for appellees. 

Stevens, J. This is an action upon a certificate of life insurance issued by the 
appellee the Brotherhood of American Yeomen, upon the life of Elmer Campbell. 
The beneficiary named in the certificate pre-deceased him. 

The by-laws of the association provided specifically the method of changing 
beneficiaries, the provision being the one frequently incorporated in the by-laws of 
insurance associations organized on the plan of appellee. 

No attempt was made by the member to change the beneficiary in the manner 
provided by the by-laws of the association, but he did attempt to dispose of the 
proceeds of the certificate by will. 

[1] Section 161 of the by-laws of the association provides as follows: 

“In the event of the death of a beneficiary or beneficiaries before the death of 
the member, and the member shall have made no other disposition of the benefits, 
that portion of the benefits made payable to the deceased beneficiary or beneficiaries 
shall be paid to the legal heirs of such deceased member.” 

The law is well settled in this state that, where the certificate provides a method 
for changing the beneficiary, that method is exclusive and must be followed. Wil- 
maser v. Continental Life Ins. Co., 66 Iowa, 417, 23 N. W. 903, 55 Am. Rep. 277; 
Stephenson v. Stephenson, 64 Iowa, 534, 21 N. W. 19; Shuman v. A. O. U. W., 110 
Iowa, 642, 82 N. W. 331; Modern Woodmen of America v. Little, 114 Iowa, 109, 
86 N. W. 216; Holden v. Modern Brotherhood of America, 151 Iowa, 673, 132 N. W. 
329; Wendt, Adm’r, v. Iowa Legion of Honor, 72 Iowa, 684, 34 N. W. 470; Schoep 
v. Bankers’ Alliance Ins. Co., 104 Iowa, 354, 73 N. W. 825. 

[2] Nor may the insured, under such circumstances, designate or appoint another 
beneficiary by will. Wilmaser v. Insurance Co., supra; McClure v. Johnson, 56 Iowa, 
620, 10 N. W. 217; Wendt v. Legion of Honor, supra; Modern Woodmen of 
America v. Puckett, 77 Kan. 284, 94 P. 192; Olmsted v. Masonic Mutual Benefit 
Society, 37 Kan. 93, 14 P. 449; Daniels v. Pratt, 143 Mass. 216, 10 N. E. 167. 

The exceptions to the above rule recognized by this court are found in Brinsmaid 
v. Iowa State Trav. Men’s Ass’n, 152 Iowa, 134, 132 N. W. 34, 42 L. R. A. (N. S.) 
1161, Ann. Cas. 1913B, 1282, and Townsend v. Fidelity & Casualty Co., 163 Iowa, 
713, 144 N. W. 574, L. R. A. 1915A, 109. In the first of the above cases, the cer- 
tificate provided that the benefit might be made payable to a legatee and this was 
held to authorize the disposition thereof by will, as there is nothing in the statutes of 
this state or by-laws of the association in any way conflicting therewith. 

In the Townsend Case, we held that, where a policy is silent as to the method 
of changing the beneficiary, that such change may be made by will. 


{3] The provision of the by-laws quoted above cannot be construed to refer to 
the manner of changing beneficiaries, as the certificate contained specific provisions on 
that subject, and required that they be followed. It results that the attempt of the 
testator to dispose of the proceeds of the insurance by will was ineffectual, and the 
demurrer to the petition of intervention was properly overruled. The proceeds, 
which by agreement were paid into court by the association, constitute no part of the 
estate of Elmer Campbell, and the administrator has no right thereto. Under the 
terms of the certificate they belong to the heirs at law of the insured. 

Affirmed. 


Faville, C. J., and De Graff and Vermilion, JJ., concur. 
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WHITLOW v. SOVEREIGN CAMP, W. O. W. (No. 36498.) 
(Supreme Court of Iowa. Feb. 17, 1925.) 
202 Northwestern Reporter 249. 

2. INSURANCE—FAILURE TO PAY ASSESSMENTS ON BENEFIT IN- 
SURANCE CERTIFICATE HELD TO RENDER CERTIFICATE VOID. 
Where, by by-laws of association, failure to pay assessments on benefit insurance 

certificate works forfeiture of certificate, failure to make such payments renders 

policy void without any declaration or affirmative act on part of association. 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 

3. INSURANCE—PHYSICAL OR MENTAL DISABILITY DOES NOT EX- 
aire FAILURE TO PAY ASSESSMENTS ON BENEFIT CERTIFI- 
Physical or mental disability does not excuse failure to pay assessments on benefit 

certificate which is self-forfeiting for failure to make such payments. 

(For other cases, see Insurance, Dec. Dig. § 754.) 

4. INSURANCE—FAILURE TO PAY ASSESSMENTS AFTER SURRENDER 
OF POLICY AND RECEIPT OF OLD AGE BENEFIT HELD TO PRE- 
CLUDE RECOVERY OF FACE OF POLICY, THOUGH SURRENDER 
WAS MADE BY ONE MENTALLY INCOMPETENT. 

Failure to pay assessments on self-forfeiting benefit certificate for three months 
elapsing between payment to insured of old age disability benefit and his death held 
to preclude beneficiary from recovering face of policy, though it was found that at 
time of accepting such old age benefit and surrendering his policy insured was men- 
tally incapable of making a binding contract. 

(For other cases, see Insurance, Dec. Dig. § 754.) 

Appeal from District Court, Madison County; J. H. Applegate, Judge. 

Action to recover on an insurance policy. From a judgment, on the verdict of 
a jury, in favor of the plaintiff, defendant appeals. Reversed. 

Miller, Kelly, Shuttleworth & McManus, of Des Moines, and A. W. & Phil R. 
Wilkinson, of Winterset, for appellant. 

J. Ais '& W. T. Guiher and J. E. Tidrick, all of Winterset, for appellee. 

ALBERT, J. On and prior to the 22d day of June, 1921, one Wm. A. Whitlow, 
was the owner and holder of a policy of insurance covering ‘his life in the defendant 
company, and plaintiff herein was the beneficiary under the terms of said certificate. 
On that date the said Whitlow suffered a stroke of paralysis, and died on the 21st 
of November following. 

Plaintiff, on the 22d of September, 1922, brought an action based on the cer- 
tificate of insurance. Defendant answered in ‘three counts. In the first count, after 
admitting corporate capacity, it admits that on the 22d day of August, 1921, Whitlow 
was a member in good standing, but says that during said month of August he 
ceased to be a member of said defendant society. 

In a second count they pleaded that in said month of August, Whitlow made 
application for old age disability benefits, and surrendered and released the benefit 
certificate for the sum of $278.74, which sum was paid to the said Whitlow, and he 
surrendered the benefit certificate and withdrew and canceled his membership in said 
society, and acknowledged full and complete satisfaction and payment to him of all 
sums, claims, or demands then or thereafter arising under or by reason of his cer- 
tificate of membership in said society; that said release covered Whitlow, his bene- 
ficiary, heirs and assigns, and the company therefore denies liability. 

In a third count they pleaded further that under the by-laws of the society every 
member who fails to pay the monthly installments of dues or assessments or any 
other payment required to be paid on or before the last day of the month stands 
suspended, and during such suspension the beneficiary certificate is null and void. 
Whitlow did not pay the monthly installment due for the months of September, 
October, and November, 1921. His membership became suspended, and the bene- 
ficiary certificate became null and void. 

By way of reply, in four counts, the plaintiff says, replying to count 1 of de- 
fendant’s answer, that Whitlow was in truth and in fact a member of said society 
in good standing at all times up to the time of his death. 

Answering count 2, she denies that Whitlow, made, executed, and delivered to 
defendant a release and made application for disability benefits, but admits that dur- 
ing the month of August, 1921, Whitlow attempted to apply for old age benefits 
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under said policy; all premiums are said to be paid in full to that date; admits that 
defendant paid Whitlow the sum of $278.74, and the company is now entitled to a 
credit on beneficiary certificate for said sum, with 6 per cent. interest, but plaintiff 
alleges the truth to be that at said time and up to the time of his death Whitlow was 
insane and incapable of transacting any business whatever, and could not have realized 
or appreciated the effect of his acts because of defective mental condition. 

Replying to count 3, plaintiff admits that Whitlow did not pay the assessments 
due in September and October of 1921. : 

In count 4 they deny all the allegations in the answer not herein admitted to be 
true or otherwise responded to. 

By rejoinder the defendant says, after denying all allegations in plaintiff’s reply 
relative to the alleged mental condition of the said Whitlow, that the plaintiff herein 
actively participated in the making of Whitlow’s application for old age disability 
surrender and release of the beneficiary certificate signed by Whitlow on the 22d of 
August, 1921, and obtained from the defendant the sum of $278.74 paid to said Whit- 
low by the defendant on the surrender by Whitlow of his beneficiary certificate. 
The plaintiff aided and assisted Whitlow in surrendering the certificate of member- 
ship with full knowledge of the facts, treated said surrender of said certificate of 
membership as lawful and binding, and did not thereafter, during the lifetime of 
Whitlow, pay any installment or dues and assessments which would have been pay- 
able to the defendant if said membership had not been surrendered and canceled. 
The plaintiff by her acts and conduct estopped herself from claiming that Whitlow 
was insane or incapable of transacting any business, and has estopped herself from 
claiming that the acts of Whitlow in surrendering his beneficiary certificate and ob- 
taining the said sum in settlement thereof was not lawful and binding, and alleges 
that Whitlow’s membership in said society lapsed and ceased, and that he was not, 
at the time of his death, a member of said society. 

Briefly stated, the facts in the case are shown to be that Whitlow held a bene- 
ficiary certificate in defendant company bearing date of March 12, 1902. He made 
all payments of dues and assessments to the 22d of August, 1921. On the 22d day 
of June, 1921, he suffered a stroke of paralysis, and on the 22d of August, 1921, 
under the terms of his certificate, he made application for old age disability benefits 
as provided therein, and under the by-laws, rules, and regulations of the society. 
This application was sent to the company, and in return the company paid him 
$278.74, which seems to be conceded the amount to which he was entitled under the 
circumstances. The policy was turned over to the company, and from that time on 
neither he nor any one for him made any payments of monthly assessments or dues 
to the company. 

[1] The first question presented is the issue of insanity. If the deceased was not 
of unsound mind at the time this settlement was made with the company, there is 
nothing further to consider in the case. There is a conflict in the testimony on the 
question, however, and, this being so, it was a question of fact for the jury, and the 
jury, having decided in favor of the plaintiff, the question is foreclosed, so far as 
this court is concerned. 

A further brief statement of some of the pertiennt facts will aid a further con- 
sideration of the questions involved. 

: It appears that one of the contentions of appellee is that the company realized the 

condition of this man, and took advantage of his physical and mental condition to 
overreach and escape full liability on the certificate by paying him less than one- 
fourth of the value thereof. This contention is wholly unwarranted, as the evidence 
in the case shows that it was a strictly good faith transaction, and that the company 
knew nothing about the defective mental condition of the deceased, and, in fact, the 
negotiations for taking advantage of this provision for old age benefits was insti- 
tuted in the first instance by the deceased himself. What little evidence there is in 
the case quite fairly shows that the local officers of the defendant company urged 
the deceased not to take advantage of this benefit provision, but to allow his cer- 
eificate to continue in force. This he refused to do, but insisted that settlement 
be made. 

It is claimed that plaintiff herein, the beneficiary under said certificate, is 
estopped by the acts and conduct with relation to said settlement with the company, 
and therefore, is not entitled to maintain this action. Assuming that the law of 
estoppel applies to such a situation, we have carefully reviewed the evidence in this 
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case, and are satisfied that under the evidence the question of whether or not she was 
estopped was a question for the jury. Although plaintiff insists in argument that 
the evidence on this question is undisputed, we cannot agree with counsel on this 
question, and hold that the defendant company had the advantage of having the 
question of estoppel properly submitted to the jury, and, the jury having found for 
the plaintiff, defendant cannot further complain. 

The benefit certificate in question herein, under its terms, and the by-laws of the 
society, was what might be termed a self-forfeitifig certificate, that is to say, the 
payments made by the deceased to this company consisted of monthly assessments 
or dues payable on the last day of each month, and it is conceded in the case that no 
payment was made on the last day of August, September, or October of 1921, by 
the deceased or by any one for him. 

[2] Under the terms of the by-laws of this association a failure to make these 
payments promptly by the time specified makes the policy void, and this court is com- 
mitted to the doctrine that, when such are the terms of the contract, they gre valid 
and binding, and, any certificate holder failing to make those payments by the time 
specified, the certificate becomes void from thence forward without any declaration 
or affirmative act on the part of the company. Munger v. Brotherhood of American 
Yeomen, 176 Iowa, 291, 154 N. W. 879; Brown v. Grand Council N. Y. Legion of 
Honor, 81 Iowa, 400, 46 N. W. 1086; Fee v. Nat. Masonic Ass’n, 110 Iowa, 271, 81 
N. W. 483; Bosworth v. Western Mut. Aid Society, 75 Iowa, 582, 39 N. W. 903 ; 
Mandego v. Centennial Mut. Life Ass’n, 64 Iowa, 134, 17 N. W. 656, 19 N. W. 877; 
Servoss v. Western Mut. Aid Society, 67 lowa, 86, 24 N. W. 604; Leffingwell v. 
Grand Lodge Am. O. of U. W., 86 Iowa, 279, 53 N. W. 243; Carpenter v. Centennial 
Mut. Life Ass’n, 68 Iowa, 453, 27 N. W. 456, 56 Am. Rep. 855. 

It is urged by the defendant company that, regardless of the other matters in- 
volved herein, this certificate, from the last day of August, 1921, under the by-laws 
of defendant, and this certificate, was absolutely void because these monthly payments 
were not made. 


[3] This court, and other courts, have held in several cases such as Thompson v. 
Knickerbocker Life Ins. Co., 104 U. S. 252, 26 L. Ed. 765; Carpenter v. Centennial 
Life Ins. Ass’n, 68 Iowa, 453, 27 N. W. 456, 56 Am. Rep. 855; Hawkshaw v. Sup. 
Lodge of Knights of Honor (C. C.) 29 F. 770; Pitts v. Hartford Life & Annuity 
Ins. Co., 66 Conn. 376, 34 A. 95, 50 Am. St. Rep. 96; Sheridan v. Modern Woodmen 
of America, 44 Wash. 230, 87 P. 170, 7 L. R. A. (N. S.) 973, 120 Am. St. Rep. 987; 
Smith v. Sup. Camp of Woodmen of the World, 179 Mo. 119, 77 S. W. 862; Kilgore 
v. Royal Protective Ass’n, 78 N. H. 498, 102 A. 344; Wheeler v. Conn. Mut. Life - 
Co., 82 N. Y. 543, 37 Am. Rep. 594; Yoe v. Howard Mut .Benefit Ass’n, 63 Md. 86 
Scheiber v. The Protective Home Circle, 146 Ill. App. 574; N. Y. Life Ins. Co. 
Alexynder, 122 Miss. 813, 85 So. 93, 15 A. L. R. 314, that the physical or ©. 
disability of the deceased is no excuse for not making: the payments promptly, as 
provided in the benefit certificate, even though the deceased was insane and confined 
in a hospital; yet, if the payments were not made, under one of these self-forfeiting 
certificates the failure to make such payment would make the certificate ipso facto 
void in accordance with the certificate and by-laws. 

[4] There are some cases that go to the extent of holding, that, by reason of the 
refusal of the company to receive the payments, the holder is excused from making 
such payments, and that under such circumstances, even under a self-forfeiting cer- 
tificate, the certificate will not be held by the court to be forfeited. But there is 
nothing to show any illegal act on the part of the company here, and all the com- 
pany did seems to have been done in good faith on their part without any knowledge 
of the mental condition of the deceased, and we can find no excuse which the law 
recognizes for the failure to make these monthly payments in accordance with the 
terms of the contract. This being the law of this state, hard as it may be, it should 
be enforced, and it is therefore held that the failure to make the monthly paymenst, 
as provided, lapsed the certificate, and plaintiff is not entitled to recover thereon. 
We do not hesitate as much on this proposition as we ordinarily would because of 
the fact that plaintiff herein admitedly was present when the settlement was made, 
and, while probably not in the room at the identical time that the papers were signed, 
she knew what was going on and she knew the mental condition of the deceased as 
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well at that time as she did later, and she was in a position to know that deceased 
was of unsound mind and incapable of transacting business. She failed to advise the 
company’s representative of such fact, but assented to the settlement as made and 
acquiesced therein. Knowing of these facts, she made no offer or tender to the com- 
pany of the monthly payments as they became due, and let the matter rest until after 
his death, and then brought this action. See Franklin Ins. Co. v. Morrell, 84 Ark. 
511, 106 S. W. 680. 
Reversed. 
Faville, C. J., and Arthur and Evans, JJ., concur. 


CLOVER V. BANKERS’ LIFE CO. (No. 25678) 
(Supreme Court of Kansas. Feb. 7, 1925.) 
232 Pacific Reporter 1068 
(Syllabus by the Court.) 

INSURANCE—NOTICE OF FORFEITURE GIVEN DAY AFTER MATUR- 
ITY OF NOTE EXTENDING TIME OF PAYMENT OF PART OF PREM- 
IUM HELD NOT PREMATURE. 

A life insurance policy gave 31 days’ grace in which to pay annual premiums. 
Shortly before a premium became due the insured paid part of the premium and ex- 
ecuted an extension note providing for the payment of the remainder of the premium 
at a future date. The note contained the following: “Unless payment is made in 
full at the time stated, the said policy shall be and remain absolutely void except 
as to any nonforfeiture provision contained therein or by law.” The note was not 
paid, and the day after its maturity the insurer gave notice of forfeiture, under 
sections 40-332 and 40-333 of the Revised Statutes. Held that the notice of 
forfeiture was not prematurely given. 

(For other cases, see Insurance, Dec. Dig. § 310(2).) 

Appeal from District Court, Jewell County; William R. Mitchell, Judge. 

Action by Ida C. Clover against the Bankers’ Life Company. Verdict was 
rendered for defendant, and defendant appeals from an order granting new trial. 
Reversed and rendered. 

R. W. Turner, D. F. Stanley, and R. B. Turner, all of Mankato, and W. S. 
Ayres and R. B. Alberson, both of Des Moines, Iowa, for appellant. 

R. C. Postlethwaite, of Mankato, for appellee. 

MarsHALL, J. The plaintiff sued to recover on a policy of life insurance issued 
by the defendant on the life of the son of the plaintiff. The defendant pleaded that 
the policy had been forfeited for nonpayment of a premium. There was a verdict in 

. favor of the defendant and a new trial was granted on the motion of the plaintiff. 

From the order granting a new trial, the defendant appeals. 

The policy was for $2,000 and was dated November 28, 1919. Premiums were 
payable annually thereafter. The first annual premium was paid. The second annual 
premium, due in November, 1921, was not paid; but before it was due the insured 
paid $7.92 and executed a note for $47.84 due on or before May 28, 1922, thereby 
extending the time for the payment of the premium to that date. The note contained 
the following provision: 

“Tt is expressly agreed that unless payment is made in full at the time stated, the 
said policy shall be and remain absolutely void except as to any nonforfeiture pro- 
vision contained therein or by law.” 

The note was not paid, and, on May 29, 1922, the defendant deposited in the post 
office of Des Moines, Iowa, inclosed in a postage prepaid envelope addressed to the 
insured at his home at Jewell, Kan., a notice that the premium on the policy was 
due and unpaid, and that the defendant intended to forfeit and cancel the policy 
unless payment of the premium should be made within 30 days from the deposit of 
the notice in the post office. On December 29, 1922, the insured died without having 
paid the note. 

The policy contained the following: 

“Thirty-one days of grace without interest will be allowed in payment of any 
premium after the first, the policy to remain in force for its full amount during such 
period. If death occurs within the time of grace, the unpaid premium for the current 
policy year shall be deducted from the amount payable thereunder.” 

The order of the court recites: 

“The court concludes that as a matter of law, in construing said policy, said 
premium extension note and sections 40-332 and 40-333, Revised Statutes of the state 
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of Kansas, that the aforesaid provisions of said policy for 31 days’ grace apply to said 
premium extension note and that the giving by the defendant of its notice of for- 
feiture, dated May 29, 1922, was premature and ineffectual to terminate the liability of 
the defendant to plaintiff under the policy sued upon in this action, and that the court 
should have sustained her motion for an instructed verdict in this case; that by reason 
of the said erroneous ruling of this court thereon, and solely for that reason, plain- 
tiff’s motion for a new trial is by the court sustained and a new trial is hereby 
granted to plaintiff, and this case be continued for further proceeding in that behalf.” 

The plaintiff contends that the notice was prematurely given because it should 
have been given at the close of 31 days after the note became due and not on the day 
after it became due. The case turns on the validity of that contention. 

The material statutes are sections 40-332 and 40-333 of the Revised Statutes. 
Section 40-332 in part reads: 

“It shall be unlawful for any life insurance company other than fraternal doing 
business in the state of Kansas to forfeit or cancel any life insurance policy on ac- 
count of nonpayment of any premium thereon, without first giving notice in writing 
to the holder of any such policy of its intention to forfeit or cancel the same.” 

’ Section 40-333 in part reads: 

“Before any such cancellation or forfeiture can be made for the nonpayment of 
any such premium the insurance company shall notify the holder of any such policy 
that the premium thereon, stating the amount thereof, is due and unpaid, and of its 
intention to forfeit or cancel the same, and such policy holder shall have the right, 
at any time within 30 days after such notice has been duly deposited in the post office, 
postage prepaid, and addressed to such policy holder to the address last known by 
such company, in which-to pay such premium; and any attempt on the part of such 
insurance company to cancel or forfeit any such policy without the notice herein pro- 
vided for shall be null and void.” 

The argument of the plaintiff is that the note extended the time for payment of 
the premium to May 28, 1922; that the policy gave 31 days additional in which to pay 
the note; and that notice under the statute could not be given until 31 days after the 
maturity of the note had expired. The argument of the plaintiff might be good if 
it were not that “parties to an unperformed contract may, by mutual consent, modify 
it by altering, excising, or adding provisions, provided the modifications do not make 
it illegal or violative of public policy.” 13 C. J. 589. When the note was given, a 
new contract was made which extended the time for the payment of the second an- 
nual premium. It was a contract made upon consideration. The insured secured an 
extension of his policy; the defendant obtained money for carrying the policy until 
the due date of the note, and obtained the note providing for the payment of the 
premium. The argument of the plaintiff is not good because the 31-day provision of 
the policy applied to the payment of premiums as provided for in the policy, not as 
might be provided for by contracts outside the policy. The note extended the time for 
the payment of the premium, but there is nothing in the note tending to show that the 
insured had an additional 31 days for its payment. Its terms provided otherwise. 
It in effect extended the period of grace from 31 days to 6 months. It stated “that 
unless payment is made in full at the time stated, the said policy shall be and remain 
absolutely void except as to any nonforfeiture provision contained therein or by law.” 
(The 31 days’ additional time provided in the policy for payment of premiums was not 
one of the nonfortfeiture clauses of the policy.) The note did not carry with it the 
privilege of paying it 31 days after its maturity. The statute did not require the 
defendant to wait 31 days after the maturity of the note before notifying the insured 
that the policy would be canceled if the note were not.paid. The grace given by the 
policy for the payment of premiums did not attach to the note. This conclusion is 
supported by Pan-American Life Insurance Co. v. Carter, 202 Ala. 237, 80 So. 75; 
Robnett v. Cotton States Life Ins. Co., 148 Ark. 199, 230 S. W. 257; Schmedding v. 
Northern Assurance Co., 170 Mich. 528, 136 N. W. 361; Sharpe v. New York Life 
Ins. Co., 5 Neb. Unof. 278, 98 N. W. 66; Underwood v. Jefferson Standard Life Ins. 
Co., 177 N. C. 327, 98 S. E. 832; Kroksather v. Western Union Life Ins. Co. (N. D.) 
193 N. W. 48; Kansas City Life Ins. Co. v. Leedy, 62 Okl. 131, 162 P. 760, L. R. A. 
1917C, 917; Stewart v. Home Life Ins. Co., 131 N. Y. S. 504; and Reed v. Bankers’ 
Reserve Life Ins. Co. (C. C.) 192 F. 408. 

The plaintiff relies on Cunningham v. Insurance Co., 106 Kan. 631, 189 P. 158, 
where this court said: 

“Where before a life insurance premium becomes due an agreement is made 
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extending the time of payment, a failure to meet the obligation at its new maturity 
does not cause a lapse of the policy, notwithstanding a provision therein contained to 
that éffect; this result being prevented by the statute which forbids a forfeiture on 
account of ‘the nonpayment of a premium until a 30-day notice thereof shall have been 
given after such default has occurred.” 

The difference between the Cunningham Case and the present one is that there 
no notice of the forfeiture of the policy was given at the maturity of the extension 
note, while in the present case such a notice was given the day after the note 
matured. In the Cunningham Case the court held that the statute providing for 
30-days’ notice prevented a forfeiture of the policy without that notice. 

The judgment of the district court granting a new trial was erroneous. The 
judgment is reversed, and judgment is entered for the defendant. 

All the Justices concurring. 


STIEGLER v. EUREKA LIFE INS. CO. OF BALTIMORE. (No. .20) 
(Court of Appeals of Maryland. Jan. 13, 1925.) 
127 Atlantic Reporter 397. 

1. INSURANCE—RULE AS TO SUBMISSION TO JURY OF QUESTION OF 
APPLICANT’S BAD FAITH OR OF FALSITY AND, MATERIALITY 
OF REPRESENTATIONS STATED. 

Question of bad faith of applicant or of falsity or materially of representations 
in application is generally for jury, and will not be withdrawn from jury if evidence 
is conflicting or doubtful, but, if the fraud or the falsity and materiality of the 
representation is shown by clear and convincing and uncontradicted evidence, court 
may so rule as matter of law. 

(For other cases, see Insurance, Dec. Dig. §668[6].) 

2. INSURANCE—FRAUD OF APPLICANT PRECLUDES RECOVERY, NOT- 
aoa CO-OPERATION IN FRAUD OF INSURER’S 
AGENT 
Fraud of applicant in making false material representations precludes recovery, 

though insurer’s agent co-operated in fraud. 

(For other cases, see Insurance, Dec. Dig. § 380.) 

3. INSURANCE—LIFE POLICY MAY ESTABLISH REASONABLE PERIOD 
OF LIMITATION WITHIN WHICH INSURER MUST DISCOVER AND 
ASSERT DEFENSES. 

A life policy may establish a reasonable period of limitation, as one or more 
years, within which insurer must discover and assert such defenses to the policy 
as may exist, including defense of fraud on part of insured and insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. §400.) 

4, INSURANCE—INSURER, ON DISCOVERY OF FRAUD BY WHICH IN- 
SURED PROCURED POLICY, MAY EITHER AFFIRM OR RESCIND. 
On discovery of fraud by which insured procured policy, before incontestable 

clause has become effective, insurer may either affirm, contract, or rescind it, since 

such contract is not void, but voidable at election of party defrauded. 

(For other cases, see Insurance, Deg. Dig. § 310[1].) 

5. INSURANCE—LIFE POLICY GOVERNED BY GENERAL PRINCIPLES 
OF LAW AS TO RIGHT OF RESCISSION FOR FRAUD, CONCEAL- 
MENT, OR MISREPRESENTATION OF MATERIAL FACT. 

Life policy is a contract uberrimz fidei, and is to be governed by the general 
principles of law, so as to be avoided, not only by fraud, but also by concealment or 
misrepresentation of material fact inducing the contract, except to the extent modified 
or excluded by provisions of contract of by statute, under Code, art. 23, § 213. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

6. INSURANCE—INSURER COULD RESCIND POLICY, ON GROUND OF 
FRAUD INCONTESTABLE CLAUSE BECAME EFFECTIVE, BY ANY 
DEFINITE OR CONCLUSIVE WORD OR ACT. 

Under provision of life policy making it “incontestable” after expiration of 
first year, insurer, on discovery within the year of the fraud by which insured pro- 
cured policy, could rescind contract during such year by some definite or conclusive 
word or act, to avail itself of such fraud in action brought on policy after expiration 
of year, and was not required to bring action for rescission or to defend action 
brought on policy on ground of fraud within the year. 

(For other cases, see Insurance, Dec. Dig. § 400.) 
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7. INSURANCE—INSURER MUST RESCIND CONTRACT ON GROUND 
OF FRAUD WITHOUT UNREASONABLE DELAY AFTER DIS- 
COVERY OF FRAUD. 

Insurer, to rescind policy on ground of fraud by which insured procured it, 
must proceed without unreasonable delay after discovery of fraud, and must manifest 
its determination to the other party. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

8. INSURANCE—INSURER, RESCINDING FOR FRAUD, MUST MAKE OR 
OFFER RESTITUTION. 

Insurer, in rescinding contract for fraud by which it was induced to issue policy, 
must make, or offer to make, restitution, as far as possible. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

9. INSURANCE—CONTRACT MUST BE RESCINDED FOR FRAUD IN ITS 
ae AND NOT AFFIRMED IN PART AND REJECTED IN 

ART. 

Insurer, rescinding contract on ground of fraud, must rescind contract in its 
entirety, and not affirm it in part and reject it in Oar) 

(For other cases, see Insurance, Dec. Dig. § 247.) 

10. INSURANCE—ELECTION TO RESCIND BECAUSE OF FRAUD MUST 
BECOME OPERATIVE IN PRESENT 
Election to rescind contract for fraud must become operative in the present, and 

not in the future. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

11. INSURANCE—INSURER HELD NOT TO HAVE RESCINDED POLICY 
WITHIN YEAR AFTER ISSUANCE, AS REQUIRED BY PROVISION 
MAKING POLICY INCONTESTABLE AFTER SUCH YEAR. 

Insurer, by informing insured, by letter within year after issuance of policy, 
that policy would be canceled on expiration of such year for fraud by which insurer 
was induced to issue policy, and by entry on card record of policy showing cancella- 
tion on such date, without tendering premium received for first year, did not rescind 
policy within such year, within provision of policy making it incontestable after ex- 
piration thereof. 

(For other cases, see Insurance, Dec. Dig. .) 

14. INSURANCE—EVIDENCE THAT INSURER SENT LETTER TO IN- 
SURED AT HIS PLACE OF BUSINESS AT TIME WHEN INSURED 
WAS SICK HELD INSUFFICIENT TO PROVE DELIVERY. 

Evidence that insurer sent letter, informing insured of rescission of policy, ad- 
dressed to insured at employer’s place of business, at a time when insured was ill in 
ed at his home, is insufficient to prove delivery to insured, unless it is first established 
by independent testimony that delivery of private mail of insured to him at his home 
by employer was in the usual course of its business. 

(For other cases, see Insurance Dec. Dig. § 665[3].) 

15. INSURANCE—EVIDENCE HELD INSUFFICIENT TO. PROVE DE- 
LIVERY, BY INSURED’S EMPLOYER, TO INSURED, AT HIS HOME, 
OF MAIL SENT TO PLACE OF BUSINESS. 

In action involving issue as to whether insurer had rescinded policy, in which 
it was shown that insurer had sent letter to insured addressed to his employer’s place 
of business at a time when insured was sick, evidence held insufficient to prove that 
employer, delivered insured’s private mail to him at his home in the usual course of 
business. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

16. INSURANCE—INSURER HAD BURDEN OF PROVING RECEIPT BY 
INSURED OF LETTER AS TO RESCISSION WITHIN YEAR DURING 
WHICH POLICY WAS CONTESTABLE. 

In action in which insurer claimed to have rescinded policy for fraud, insurer 
had burden of proving that letter sent to insured was actually received during year 
following date of policy, as required by provision making it incontestable thereafter. 

(For other cases, see Insurance, Dec. Dig. § 646[1%4].) 

17. INSURANCE—WHETHER PROOF OF DEATH WAS DUE PROOF 
WAS QUESTION FOR COURT. 

Whether or not proof of death furnished was “due proof” was question for 
court. 

(For other cases, see Insurance, Dec. Dig. §668[14].) 
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18. INSURANCE—EXCLUSION OF LETTER OF PLAINTIFF’S AT- 
TORNEY, STATING ARGUMENTATIVELY REASONS WHY PLAIN- 
TIFF’S CLAIM WAS VALID, HELD NOT ERROR. 

In action on life policy, exclusion of letter of one of the plaintiff’s attorneys, 
stating argumentatively the reasons of such attorney for validity of plaintiff’s claim, 
was not error. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

19. INSURANCE—INSURER’S LETTER TO PLAINTIFF, STATING THAT 
POLICY HAD BEEN CANCELED AND THAT IT WOULD BE USELESS 
TO FORWARD PROOF OF DEATH, HELD ADMISSIBLE. 

In action on policy, insurer’s reply to demand for payment, stating that insurer 
had canceled policy, that policy was not in force at time of insured’s death, and that it 
would be useless to forward proof of death, held admissible. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

24. INSURANCE—EVIDENCE AS TO REPUTATION OF INSURED FOR 
INTEGRITY AND CHARACTER IN COMMUNITY HELD PROPERLY 
EXCLUDED. 

In action on policy, defended on the ground that insurer had canceled policy for 
fraud, testimony as to insured’s reputation for integrity and character in his com- 
munity held properly excluded. 

(For other cases, see Insurance, Dec. Dig. §655[2].) 

25. INSURANCE—TESTIMONY BY OFFICIALS OF INSURANCE COM- 
PANY HELD ADMISSIBLE TO SHOW MATERIALITY OF FALSE 
REPRESENTATIONS. 

Testimony of officials of insurer, tending to show that application would have 
been rejected if insured had stated in application that he had been rejected by other 
companies, or that he had rheumatism, held admissible to show materiality of false 
representations. 

(For other cases, see Insurance, Dec. Dig. §655[2].) 

28. INSURANCE—TESTIMONY OF INSURER’S CHIEF MEDICAL ExX- 
AMINER THAT HE RECOMMENDED ISSUANCE OF POLICY ON 
FAITH OF STATEMENTS IN APPLICATION HELD ADMISSIBLE. 
Testimony of insurer’s chief medical examiner that he had recommended issuance 

of policy on faith of statements made by insured in application was admissible to show 

materiality of false representations, under Code, art. 23, § 213. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

30. INSURANCE—EXCLUSION OF EXPERT TESTIMONY THAT IN- 
SURED HAD NOT WRITTEN ANSWERS OF APPLICATION HELD 
NOT ERROR, IN VIEW OF FACT THAT HE HAD SIGNED AND DE- 
LIVERED APPLICATION. 

Where insurer denied liability on ground that it had been induced to issue policy 
by fraudulent representations in application, exclusion of expert evidence that 
answers in application were not written by insured held not error, in view of fact 
that insured signed and delivered application. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Appeal from Superior Court of Baltimore City; George A. Solter, Judge. 

“To be officially reported.” 

Action by Gabrielle Stiegler against the Eureka Life Insurance Company of 
Baltimore. Judgment for defendant, and plaintiff appeals. Reversed, and new trial 
awarded. 

Argued before Pattison, Adkins, Offut, Digges, and Parke, JJ. 

J. Kemp Bartlett and J. Kemp Bartlett, Jr., both of Baltimore (John F. Evans, 
of Paterson, N. J., and Bartlett, Poe & Claggett, of Baltimore, on the briefs), for 
appellant. 

W. Calvin Chesnut, of Baltimore (Jacob S. New, of Baltimore on the brief), 
for appellee. 

Parke, J. Alfred Stiegler was a doctor of chemistry in the employ of the 
United Piece Dye Works, an industry for dyeing silk at Hawthorne, near Paterson, 
N. J. On January 14, 1921, the Eureka Life Insurance Company, appellee, isused a 
policy of insurance for $5,000 on his life, payable at death to his wife, Gabrielle 
Stiegler, the appellant. The insurance policy was granted in consideration (a) of a 
written application, which was signed by the assured and made a part of the policy, 





Life] Stiegler v. Eureka Life Ins. Co. 813 


.and (b) of the payment in advance, on delivery, of the first annual premium. The 
policy provided, however, that, in the absence of fraud, all the statements made by 
the assured should be representations and not warranties, and that no such statements 
should void the policy or be used in defense of a claim under the policy, unless it be 
embraced in the application whose copy should be attached to the policy when issued. 

The application was signed by the assured as of November 29, 1920, and a copy 
thereof was duly attached to the policy bearing date of January 14, 1921, and the 
first premium was paid on February 12, 1921. The policy was then in full force and 
effect, counting from January 14, 1921. 

The application required the person seeking insurance (a) to state if he had ever 
applied to any company, order, or association without receiving insurance in the 
amount, or on the plan applied for, or at his actual age, or at the proper premium 
therefor, (b) and, if so, to give the particulars, (c).and to say if he had ever 
applied or negotiated, signed an application, or undergone a medical examination 
for insurance with any company, order, or association other than is covered by his 
former answers already recorded, and, if yes, to give the particulars. These ques- 
tions were printed, and space was allotted for the appropriate answers. In a bracket 
directly opposite the place for the signature of the assured was this plain statement: 

“And it is further declared and agreed that the foregoing statements and answers 
and also the statements and answers to the medical examiner are correct and wholly 
true, and that they shall form the basis of the contract of insurance, if one be 
issued.” 

The materiality of the answers to these questions was affirmatively determined by 
the stipulation of the policy and by this agreement contained in the application, and 
the extrinsic evidence on this record, also, made it indisputable that these inquiries 
and their written replies were material representations by the applicant for insurance. 
It is furthermore beyond controversy that, before making his application for the 
insurarice with the appellee, the assured had applied for other insurance, and there- 
upon had undergone a medical examination, and thereafter had been refused insur- 
ance, and, in one instance, his advance payment of $100, on account of his premium, 
had been returned to him on December 1, 1919, because of his rejection as an insur- 
able risk. Notwithstanding these facts, the proof is conclusive that the assured, in 
corrupt and fraudulent combination with the soliciting agent of the insurance com- 
pany, deliberately denied his former application for life insurance in another com- 
pany, his medical examination, and his failure to secure insurance, by answering 
no to the questions put, with full knowledge of the falsity of his answers, and with 
the express and declared purpose of deceiving the insurance company so as to pro- 
cure the insurance sought. 

[1] The question of bad faith of the applicant, or of the falsity and materiality 
of the representations contained in the application for a life insurance policy, is 
generally a question for the finding of the jury that will not be withdrawn from their 
consideration if the evidence on the point is conflicting or doubtful, but, if the fraud 
of the applicant or the falsity and materiality of the representation is shown by clear, 
convincing, and uncontradicted evidence, the court may so rule as a matter of law. 
Mutual Life Ins. Co. v. Willey, 133 Md. 665, 669, 106 A. 163; Metropolitan Life 
Insurance Co. v. Jennings, 130 Md. 622, 625, 101 A. 608; A=tna Life Insurance Co. 
v. Millar, 113 Md. 686, 693, 78 A. 483; Forwood v. Prudential Insurance Co., 117 Md. 
254, 259, 83 A. 169; Mutual Life Insurance Co. v. Robinson, 115 Md. 408, 420, 80 
A. 1085; Mutual Life Insurance Co. v. Rain, 108 Md. 353, 355, 70 A. 87; Mutual 
Life Insurance Co. v. Mullan, 107 Md. 457, 460, 69 A. 385; Dulany v. Fidelity & 
Casualty Co., 106 Md. 17, 38, 66 A. 614; Banker’s Life Insurance Company v. Miller, 
100 Md. 1, 6, 59 A. 116; Maryland Casualty Co. v. Gehrmann, 96 Md. 634, 651, 54 A. 
678; Fidelity Mutual Insurance Co. v. Ficklin, 74 Md. 173, 183, 21 A. 680, 23 A. 197. 

[2] The fact that the agent of the insurance company co-operated in the fraud 
does not prevent the application of this principle. It was not within the scope of the 
agent’s authority deliberately to deceive and mislead his principal by confederating 
with the assured to substitute falsehood where truth was vital to prevent the perpe- 
tration of a fraud on the principal. On a policy so obtained no recovery is per- 
mitted, unless the insurer has otherwise agreed or lost its defense through a waiver 
or an estoppel. Globe Reserve Life Insurance Co. v. Duffy, 76 Md. 293, 300, 301, 25 
A. 227; Forwood v. Prudential Ins. Co., 117 Md. 254, 261, 264, 83 A. 169; and see 
cases supra and infra. 
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(3] The insurance carrier had, in fact, agreed that the policy held by Stiegler 
should be incontestable one year from its date of issue, except for nonpayment of 
premium, or for service in the army or navy in time of war, without its written con- 
sent. The law is definitely settled by the clear weight of authority that a life insur- 
ance policy may establish a reasonable period of limitation, as one or more years, 
within which the insurer must discover and assert such defenses to the policy as may 
exist, even if these be fraud on the part of the insured and the agents of the insurer. 
2 Williston on Contracts, § 811, pp. 1556, 1557; 14 Ruling Case Law, title “Insurance,” 
§ 380, pp. 1199-1201; Mutual Life Insurance Co. v. Hurni Packing Co., 263 U. S. 
167, 44 S. Ct. 90, 68 L. Ed. 235, reported and annotated in 31 A. L. R. pp. 102-118. 

This case is not within any of the prescribed exceptions of the nonforfeiture 
clause, and the assured died beyond the term of one year from thé issuance of the 
policy, so the controversy here hinges on whether or not the insurance company 
effectively rescinded the contract of insurance within the allotted year of inves- 
tigation and discovery. 

The insurance carrier remained in ignorance of the fraud of the assured until 
some time during the first half of December, 1921, when, as a result of an investi- 
gation begun in June or July, 1921, the insurer had enough information to justify it 
in terminating the contract of insurance. 

[4] The discovery of this fraud was within the period of one year from the date 
of the issuance of the policy, and its incontestable clause had, therefore, not become 
effective. It was, accordingly, the privilege of the insurer to affirm the contract, or, 
at its option, rescind the contract, as a contract induced by fraud is not void but 
voidable, at the election of the party defrauded. Rawlins v. Wickham (1853) 3 De G. 
& J. 304, 28 L. J. Ch. 188, and infra. 

It has been urged by the appellant that the true interpretation of the nonfor- 
feiture clause of the policy on which this action is brought limited the insurance car- 
rier to a defense at law of fraud, if a loss occurred within the year and an action 
were brought thereon, or to a proceeding in equity, within the year, to cancel the 
policy. 

It is true that this contention of the appellant is supported by cases which have 
adopted the view of the Supreme Court of North Carolina in Trust Company v. 
Insurance Co., 173 N. C. 558, 92 S. E. 706. See Insurance Company v. Buford, 61 
Okl. 158, 160 P. 928; Ramsey v. Insurance Company, 297 Ill. 592, 131 N. E. 108; 
Ebner v. Insurance Company, 69 Ind. App. 32, 121 N. E. 315; Insurance Company v. 
McIntyre (C. C. A.) 294 F. 886; Insurance Co. v. Pickering (C. C. A.) 293 F. 496. 
The Supreme Court of North Carolina rested its conclusion on this statement of its 
view of the law: 


“It follows, therefore, that the conduct of the defendant in notifying the insured 
that it would cancel the policy, and in tendering the first premium which had been 
paid, did not rescind or cancel the contract, as the plaintiff did not consent thereto, 
and amounted to no more than a breach, and that the remedy of the defendant was 
to institute an action for cancellation within the year, and, as it did not do so, the 
policy was in force at the expiration of the year,” supra, p. 567 (92 S. E. 711). 

This court is unable to agree that the recission of a contract procured by deceit 
in a material matter cannot be effected on its discovery by the defrauded party 
except through litigation, unless the defrauded party obtain the consent of the wrong- 
doer. The doctrine of rescission does not depend upon such an illusory and unstable 
basis as the concurrence of the defrauding party, but is the personal right of the 
victim of the fraud to be exercised or not of his own independent volition. A pro- 
ceeding at law or in equity to enforce the rescission of a contract is not of itself a 
rescission, but is the result of a precedent act or election to rescind, and is a method 
of communicating that fact to the defendant. Nor can the court accept the other 
ground, which was further assigned for the conclusion, that the exercise of the right, 
at common law and in equity, of a defrauded party to rescind a contract obtained by 
a material misrepresentation is “no more than a breach” of contract. It would seem 
logical to hold that, if a timely notice to the assured of a rescission for fraud and 
an offer to return the premium are “no more than a breach” of contract, litigation 
to annul the contract is simply another, but more efficacious, breach. 

[5] In some of the cases, stress has been laid upon the word “incontestable.” 
The relevant clause is: 
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“This policy is free of conditions as to residence or travel, and shall be incon- 
testable after one year from its date of issue.” 

The word “incontestable’ ’is said to refer to litigation exclusively, and, if this be 
conceded, it must be borne in mind that the term “incontestable” is confined in its 
application to the period ensuing after one year from the date of the issuance of the 
policy, and has no application to the preceding term of one year following the issuance 
of the insurance contract. There is nothing in the policy itself, or in any canon of 
construction, that would justify the extension of the application of “incontestable” 
beyond the limits clearly fixed by the contract itself. Life insurance is a contract 
uberrimz fidei, and the policy is governed by the general principles of law so as to 
be avoided, not only by fraud, but also by the concealment or misrepresentation of a 
material fact inducing the contract, except to the extent modified or excluded by the 
provisions and stipulations of the contract or by statute. There is no occasion, in a 
case of acual fraud, to extend, by judicial construction, the application of the clause 
providing for indefeasibility. Code, art. 23, § 213; 17 Halsbury’s Laws of England, 
p. 344; 14 R. C. L. “Insurance,” § 380; Anctil v. Manufacturers’ Life Ins. Co. 
[1899] A. C. 604, P. C. 

[6] While fully sensible of the weight to be attached to the cases relied upon by 
appellant, we do not concur in their view, and it is our opinion that, under the clause 
in the instant case, the insurer is allowed a year within which to discover any suffi- 
cient ground for avoiding the contract, and, if cause be found and it elects to rescind 
the contract, the carrier has at its command every method, at common law or in 
equity, of communicating its election to the assured, within the year reserved for that 
purpose. 

As was said by the Pennsylvania Supreme Court in the case of Feierman v. 
Eureka Life Insurance Company of Baltimore, 279 Pa. 507, 124 A. 171, 32 A. L. R. 
646, where the period was two years: 

“The great weight of authority supports the position that the insurer must at 
least disavow liability within the contestable period to be relieved—not necessarily by 
legal action, but some definite step, specifying the ground of complaint, is such form 
as to effect a cancellation of the contract. * * * The knowledge that false repre- 
senations have been made must be ascertained within the two years, and, in the same 
time, the company, by some act, must rescind, cancel, or notify the insured or the 
beneficiary that it will no longer be bound by the policy.” Mutual Life Ins. Co. v. 
Hurni Packing Co. (C. C. A.) 280 F. 18. 

The method of communicating to the other party the insurer’s election to rescind 
the contract may be through litigation or by some definite or conclusive word or act. 
The first method is through a proceeding in equity to have the contract judicially 
declared at an end or by defense taken on the rescission, if there be a suit on the 
contract within the period of one year. If the rescission is not declared in judicial 
proceedings, the word or act giving notice must be prompt, clear, decisive, and suffi- 
cient to manifest the election. It was by this third method that the appellee attempted 
to manifest to the assured is election to rescind, and the legal sufficiency of its words 
and acts is for determination, and requires a statement of the more important requi- 
sites of this third method of communication. 

The policy of insurance in this case contained no clause permitting cancellation 
by either the insurer or the assured. It is important to bear this fact in mind, 
because a right conferred by the policy to cancel is exercisable at the option of the 
party, with or without a reason, while the right of rescission is implied and usable 
only when there exists some legally sufficient cause, as, for example, fraud, deceit, or 
misrepresentation. It is, therefore, a corollary that the method of communicating a 
rescission is according to the practice at common law, as it is here neither regulated 
by the terms of the policy or by statute. Kerr on Fraud and Mistake (5th Ed.) 403, 
404, 409; Wald’s Pollock on Contracts (3d Ed.) 707, 710, 723, and infra. Ewarts 
Waiver Distributed, pp. 111, 117, 205, 212, 215; 3 Williston on Contracts, §§ 1525, 
1527; Reese River Silver Mine Co. v. Smith, L. R. 4, H. L. 64, 73; Clough v. Lon- 
don, etc., Ry. Co., L. R. 7 Ex. 26, 34, 36; Bwich-y-Plwm Lead Mining Co. v. Baynes 
(1867) L. R. 2 Ex. 326. 

[7] 1. The injured party must proceed without unreasonable delay after the 
fraud is discovered to rescind the contract, and to manifest its determination to the 
other party. Delay, after the discovery of the fraud but within the period of one 
year, will furnish evidence that it had decided to affirm the contract. If the de- 
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frauded insurance carrier does not communicate the fact of its election to avoid the 
contract to the assured within the period designated, its right of election is lost. 
Hennessy v. Bacon, 137 U. S. 78, 84, 11 S. Ct. 17, 34 L. Ed. 605; McLean v. Clapp, 
141 U. S. 429, 432, 12 S. Ct. 29, 35 L. Ed. 804; Latrobe v. Dietrich, 114 Md. 8, 21, 22, 
78 A. 983; Munich Co. v. United Surety Co., 113 Md. 200, 218, 77 A. 579; German 
Union Fire Insurance Co. v. Clarke, 116 Md. 625, 626, 82 A. 974, 39 L. R. A. (N. S.) 
829, Ann. Cas. 1913D, 488; Ins. Co. of Pittsburg v. Asbestos Co., 122 Md. 121, 124, 
89 A. 408; American Fire Ins. Co. v. Brooks, 83 Md. 22, 34, 35, 34 A. 373; 3 Williston 
on Contracts, §§ 1529-1531; Ewart on Waiver Distributed, pp. 105, 108, 109, 117-121, 
234-235, 240, 242; Sharpley v. South, etc., 1876, 2 Cr. D. 685. 

[8] The communication must be accompanied by restitution or an offer of resti- 
tution, as far as possible. The contract is not void but voidable, and, since the right 
of rescission is founded on equitable principles, the injured party may not require the 
return of what has been obtained from him by deceit until he has in turn restored, 
or offered to restore, to the limit of possibility, what of value was received by him 
from the wrongdoer. The failure of the insurance carrier to return, or offer to return, 
the premiums received prior to the asserted election to rescind is evidence of its con- 
clusion to continue the contract, and, as a general rule, will justify the court in hold- 
ing, as a matter of law, that the carrier has not proved its election to terminate. 
New Jersey Rubber Co. v. Com. Union Assurance Co., 64 N. J. Law, 580, 46 A. 
777, 779; Metropolitan Life Ins. Co. v. Freedman, 159 Mich. 114, 123 N. W. 547, 
32 L. R. A. (N. S.) 298; Automobile Ins. Exch. v. Wilson, 144 Md. 249, 255, 124 
A. 876; Renshaw v. Lefferman, 51 Md. 277, 284; New York Life Ins. Co. v. Fletcher, 
117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934; Brotherhood of Railroad Trainmen v. 
Clark, 189 Ind. 373, 127 N. E. 280, 18 A. L. R. 1190; 6 Pomeroy’s Equity Juris. § 688, 
pp. 1164, 1165; Kerr on Fraud and Mistake (5th Ed.) 386, 387; I Bacon on Insur- 
ance (4th Ed.) §§ 361, 362; Black on Cancellation and Rescission, §§ 476, 483; 3 
Joyce on Insurance (2d Ed.) § 1671, p. 2835, and section 1640a, pp. 2776-2778. 

[9, 10] 3. Furthermore, the contract must be rescinded in its entirety. It may 
not be affirmed in part and rejected in part. When the choice is once made, it is 
conclusive, and the rejected alternative is precluded. A contract cannot be valid and 
void at the same time. Accordingly, an election to rescind must beome operative 
in the present and not in the future. German Fire Ins. Co. v. Clarke, 116 Md. 626, 
82 A. 974, 39 L. R. A. (N. S.) 829, Ann. Cas. 1913D, 488; American Fire Ins. Co. v. 
Brooks, 83 Md. 34, 34 A. 373; Munich v. United Surety Co., 113 Md. 219, 77 A. 579; 
Cole v. Hines, 81 Md. 476, 479-482, 32 A. 196, 32 L. R. A. 455; Latrobe v. Dietrich, 
114 Md. 8, 21, 78 A. 983; Foley v. Crow, 37 Md. 51, 62; Dellone v. Hull, 47 Md. 112, 
115; Citizens’ Mutual Fire Ins. Co. v. Conowingo Bridge Co., 116 Md. 438, 439, 82 
A. 372; Grymes v. Sanders, 93 U. S. 55, 62, 23 L. Ed. 798; Kerr on Fraud and Mis- 
take (5th Ed.) 401, 404, 409. 

The rights of the litigants in the case at bar are to be ascertained by the appli- 
cation of these principles of law to these comparatively few indisputable facts. 

The fraud of the assured was uncovered in the first half of December, 1921, . 
when as a result of an investigation begun in June or July, 1921, the insurer had 
enough information to justify it in terminating the contract of insurance. Before 
the 15th of December, 1921, the proper representative of the company, at the home 
office in Baltimore, there entered upon the card record of the policy “Canc. 1—14—22,” 
meaning that the policy was canceled as of January 14, 1922, but no notice of this 
entry or of any intention to cancel the policy was given or attempted to be given the 
assured until about a month later. Even then the information was the result of an 
inquiry from the assured, who, not having received a notice of the maturity of the 
annual premium, wrote on January 10, 1922, to the appellee stating that his premium 
was due on January 14, and that he had not received a bill, and asking that it be 
mailed him at once. 

The company replied on January 12 by a letter which, omitting the formal open- 
ing and ending, was in these words: 

“This is to advise you that policy No. 12039-A, issued on your life, will be can- 
celed as of January 14th for the reason that you withheld certain information gov- 
erning the issuing of this policy in your application for insurance and that no further 
premiums will be accepted thereon.” 

The assured, or some one for him, wrote on January 16 to the insurer acknowl- 
edging receipt of the letter of January 12, but there is no statement in the latter as 
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to when it was received by the assured, nor is there any direct proof as to the time 
of its receipt. In his letter of January 16, the assured disclaimed any knowledge of 
the nature of the charge preferred in the letter of the company, and asked for the 
details. The company replied on January 21 that: 

“We found you did not answer questions 19, 19a, and 20 correctly in your appli- 
cation for insurance, and wish to refer you to the copy of the application attached to 
your policy.” 

With this letter all correspondence during the life of the assured ended, and he 
received no other communication of any kind, except when his representative, Francis 
Caminetti, was sent to Baltimore on February 11, 1922, and made a tender, within the 
30 days’ period of grace that was allowed for that purpose, of the premium falling 
due on January 14, 1922. On this occasion the company declined to accept the money 
on the ground that Dr. Stiegler had made a false statement concerning his rejection 
by other insurance companies. Before this visit in February of Caminetti, the insurer 
had made no effort, in any form, to return, or offer to return, the first and only 
premium it had received from the assured. The only offer was made to Caminetti 
and these were the circumstances. 

The president of the appellee testified that the renewal department had instruc- 
tions not to accept the tender of any new premiums, and to return the old premium, 
but he did not state when these instructions were given. The assistant treasurer and 
assistant secretary, A. Victor Weaver, asserted that the president instructed him 
“that if there were any tender of a premium in this case not to receive it, but to 
tender the premium back.” Nothing was done, however, until Caminetti came on 
February 11, 1922, to the office of the insurance company, and made a tender. of the 
premium falling due on January 14, 1922, when Weaver declined to accept the tender, 
and said to Caminetti “we are ready to return the premium paid on the policy.” Cami- 
netti replied that he had not come for that purpose, but to pay the premium. 

[11] After this interview in Baltimore on February 11, nothing occurred until 
the death of the assured on March 27, 1922. The beneficiary made a demand upon 
the appellee, which refused to pay. The material question, therefore, is: Do these 
facts establish a rescission of the contract at law and within the conditions of the 
policy? We think not, and for the reason that there was no legally sufficient evidence 
to establish that the appellee, within the year before the condition of the policy pro- 
viding for indefeasibility became effective, rescinded the contract, with notice to the 
assured, and with restitution, or with an offer thereof. 

The appellee know of the fraud by the midde of December, and determined to 
cancel the policy as of the following January 14, as is irrefutably established by its 
own record entry on December 14 of “Canc. 1—14—22,” and its letter of January 12 
to the assured, advising him that the policy issued on his life “will be canceled as of 
January 14, for the reason that you withheld certain information governing the issu- 
ing of this policy in your application for insurance, and that no further premiums 
will be accepted thereon.” The policy had no term permitting a cancellation by the 
assured, and its sole right to avoid the policy was its option of rescission. Instead of 
so electing, it recognized the validity of the contract for the period of one entire year, 
ending on January 14, and retained the premium paid for the insurance for that period, 
and then declared the contract of no effect after January 14, 1922. In other words, if 
the assured had died on any day in the year ending on January-14, 1922, the contract 
was valid, but, if he died an hour afterwards, the insurance was void. It accepted 
and retained its benefit under the policy to an arbitrary dat eof its own selection, 
and then attempted to invalidate the contract from that day for a fraud perpetrated 
in its very inception. To approbate and reprobate is fatal to rescission. New Jersey 
Rubber Co. v. Com. Union Assurance Co., 64 N. J. Law, 580, 46 A. 777, 779, and 
other cases cited. 

As the only communication to the assured of the insurer’s purpose to rescind the 
policy, within the year allotted, was its letter of January 12, which was insufficient 
for that purpose, it is immaterial whether or not it was received by the assured on 
or before January 14, but, as the question was argued and is of practical consequence, 
it may be well to state the court’s position. 

{12, 13] If it be proved that a letter which was sufficiently prepaid in stamps 
was correctly addressed and then mailed, this is evidence to establish that the letter 
was duly delivered to the person addressed. The evidence was that such a letter, if 
mailed on January 12 in Baltimore, would be delivered in due course of mail at 
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Hawthorne on January 13. It is an indispensable condition that the letter be correctly 
addressed, Alfred Stiegler lived in Paterson, N. J., and gave to the appellee his 
address as 328 E. Thirtieth street, and this was the one entered on its card record. 
He was employed by the United Piece Dye Works, at Hawthorne, N. J., a city of 
6,000 or 7,000 inhabitants, six miles distant from Paterson. The envelope containing 
the appellee’s letter of January 12 was addressed to “Dr. A. Stiegler, U. S. Piece Dye 
Works, Hawthorne, N. J.” There was no such concern as the “U. S. Piece Dye 
Works” in Hawthorne. The assured’s name was Dr. Alfred Stiegler, and his em- 
ployer’s name was the United Piece Dye Works. The address was inaccurate and 
misleading, so the condition precedent to the mailing of the letter, being evidence 
of its actual delivery on January 13, did not exist. Equitable Life Assurance Society 
v. Frommhold, 75 Ill. App. 43; Phelan v. Northwestern Mut. Life Ins. Co., 113 N. Y. 
147, 20 N. E. 827, 10 Am. St. Rep. 441; Manhattan Life Ins. Co., v. Fields (Tex. Civ. 
App.) 26 S. W. 280; Chicago, etc., R. Co. v. Chickasha Nat. Bank, 174 F. 923, 98 
C. C. A. 535; Henderson v. Carbondale Coal & Coke Co., 140 U. S. 25, 11 S. Ct. 691, 
35 L. Ed. 332-337; Bostain v. DeLaval Co., 92 Md. 483, 487, 488, 48 A. 75; Lawrence 
Bank v. Raney & Berger Co., 77 Md. 321, 326-328, 26 A. 119; Goodma nv. Saperstein, 
115 Md. 678, 683, 81 A. 695. 

The letter was not registered, and the assured was not in Hawthorne, and there 
was no direct evidence that it was ever delivered to the United Piece Dye Works, or 
when it was delivered to the assured. All that was certain is that the letter was in 
the hands of the assured in Paterson on Monday, January 16, when he answered it. 
The pivotal question for determination is the time the assured actually got the letter. 
Am. Fire Ins. Co. v. Brooks, 83 Md. 22, 35, 34 A. 373; German Fire Ins. Co. v. Clarke, 
116 Md. 622, 82 A. 974, 39 L. R. A. (N. S.) 829, Ann. Cas. 1913D, 488; Crown Point 
Iron Co. v. AZtna Ins.,Co., 127 N. Y. 608, 619, 28 N. E. 653, 656, 14 L. R. A. 147. 
As was said in Phelan v. Northwestern Mut. Life Ins. Co., 113 N. Y. 147, 151, 20 
N. E. 827, 828, 10 Am. St. Rep. 441: 

“Nor does the fact that the notice was in the possession of the assured on the 
17th of January, 1883, afford any ground for inference that he rece.ved it in due 
course of mail, nor that it was served upon him or received by him at any day earlier 
than January 17th.” in 

[14] lf, however, this point be passed and it be granted that the address was not 
so faulty as to preclude the assumption that the letter was delivered on January 15 
at the United Piece Dye Works, this receipt would not be evidence of the day of the 
the delivery to the assured, who was ill in bed at his home in Paterson, but testimony 
of the day of the delivery of the letter to the United Dye Works for the call of 
the assured. In the absence of all direct proof of the fact, the delivery to the 
assured of this letter by the dye works cannot be shown to have been made on or 
before January 14 through evidence of a business custom or habit of the forwarding 
of the assured’s mail by the employer, unless it first be established by independent 
testimony that the delivery of the private mail of the assured to him at his home 
by the dye works was in the usual course of its business, and sufficiently fixed to 
be of probative value. 1 Wigmore on Evidence (2d Ed.) § 95. 

[15, 16] The only proof on this subject was that of Emil P. Landau, the pro- 
duction manager of the dye works. He testified that the assured never returned to the 
place of business at Hawthorne after the end of December, 1921. Landru was not 
shown to have had charge of the receipt or distribution of the mail, but said that 
Dr. Stiegler, being the head of the mill at Hawthorne, received his correspondence 
daily and still dictated from his bed, and once a day a stenographer from «he office 
would go to his home in Paterson with mail from the mill at Hawthorne. The car- 
riage of the mail from Hawthorne to Paterson had not continued longer than 14 
days. It was an unusual and a special method of keeping the sick head of the mill 
in touch with its correspondence, and nothing was shown by any one having the duty 
of receiving the mail at the mill, distributing it and forwarding it to the assured so 
as in any way to afford assurance that the service was regularly, invariably, and sys- 
tematically done. The appellee had selected its own method of communication and its 
own time of forwarding its notice, and so accepted all the risk of the delay and of 
the method of transmission. The assured was dead. The burden of proof was on the 
appellee to establish that he had actually received the letter of January 12 on or 
before January 14, yet the stenographer who carried the mail was not produced by 
the appellee, nor did it account for her absence, and there was no witness to prove 
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that the letter had been left at the mill, or, if so, how and when it was started from 
the mill for delivery to the assured at Paterson. 

Under the circumstances of this case, it is our judgment that the proof is too 
indefinite and uncertain to have evidential value affirmatively to establish that the 
assured received from his employer the letter in question on or before January 14. 
Authorities supra, and Flack v. Green, 3 Gill & J. 474; Bell v. Hagerstown Bank, 7 
Gill, 216; Brailsford v. Williams, 15 Md. 150, 159, 74 Am. Dec. 559; Williams v. 
Brailsford, 25 Md. 126, 141. See 25 A. L. R. pp. 13-21. 

As it is our view that the policy had become indefeasible because of the failure 
of the insurer to rescind for the fraud within the year, it would be unnecessary to go 
further, if it were not a statutory duty. So we shall proceed briefly to rule upon all 
the exceptions. . 

[17] The first prayer of the appellee directing a verdict for the appellee was 
error, for the principal reason that it was based on the theory that the incontestable 
condition of the policy was not operative. The appellant’s first, second, third, fourth, 
fifth, sixth, seventh, and eighth prayers were properly rejected. The first, second, 
seventh, and eighth prayers did not conform to the theory on which the appellant 
was entitled to recover. There was no legally sufficient evidence from which the 
jury could find, either that due notice of the rescission was given within a year to the 
assured, or that the assured and the agent of the insurer did not unite in the deceit 
practiced on the appellee, so the third and fourth prayers were respectively bad for 
submitting those facts to the jury. The fifth prayer was defective in form, and was 
misleading in that it ignored the one-year period in which the right of rescission was 
to have been exercised. The sixth prayer confounded the sufficiency of the notice 
with the failure to return the premium received, and made the deduction that the 
notice was inadequate depend upon the failure to return the premium. The ninth 
prayer of the appellant is subject to the technical criticism that the jury is left to 
ascertain “when due proof of the death” was delivered to appellee at its home office. 
Whether or not the proof of death furnished was “due proof” was for the court. The 
prayer should have contained or indicated the date from which interest ran under the 
policy, as there was no reason to take the allowance of interest out of the usual rule. 
Baltimore Fire Ins. Co. v. Loney, 20 Md. 40; Crook v. N. Y. Life Ins. Co., 112 Md. 
270, 284, 75 A. 388; Williams v. N. Y. Life Ins. Co., 122 Md. 141, 148, 89 A. 97. 

[18, 19] The exclusion of the letter of one of the attorneys for the appellant, 
stating argumentatively the reasons of the writer for the validity of the appellant’s 
claim, was not error. Anderson v. Md. Casualty Co., 123 Md. 67, 90-A. 780; Dulany 
v. Fidelity & Casualty Co., 106 Md. 35, 66 A. 614. The letter offered under the sec- 
ond exception is of a different nature, and should have been admitted. It was the 
official reply of the appellee to the demand of payment, and stated that the company 
had canceled the policy as of January 14 by its letter of January 12; that the policy 
was not in force at the time of death, and that it would be useless to forward proof 
of death. Citizens’ Ins. Co. v. Conowingo Co., 113 Md. 430, 439, 77 A. 378. 

[20] The third and fourth exceptions are to the admission of statements made 
to the witness, the operating surgeon, by the assured as to the condition of the as- 
sured’s health before the insurance and indicating that his answers were false in deny- 
ing in his application that he had had rheumatism. The declarations, under the policy, 
were against the interest of the assured in a material matter and were admissible. 
Rosman v. Travelers’ Ins. Co., 127 Md. 689, 96 A. 875, Ann. Cas. 1918C, 1047. 

[21, 22] The fifth, sixth, seventh, eighth, ninth, tenth, eleventh and twelfth ex- 
ceptions were taken to statements of med.cal officers of the Travelers’ Insurance Com- 
pany and of the New York Life Insurance Company. As we read the trial judge’s 
ruling after the fifth, sixth, seventh, and eighth exceptions had been taken, all of the 
material evidence admitted under these bills of exception was excluded, so there was 
no injury. The testimony admitted under the ninth and tenth exceptions was intro- 
ductory and not of any significance. The assistant medical inspector of the New 
York Life Insurance Company, with the original file before him, testified under the 
eleventh exception that in the course of his employment he had declined for his 
company on January 3, 1920, insurance on the life of Alfred Stiegler, and the twelfth 
exception is to the refusal of the court to grant appellant’s motion to strike out a part 
of his further testimony without specifically identifying the portion to be stricken out. 
There was nothing to identify the applicant for insurance in the New York Life 
Insurance Company with the assured, except the bare correspondence of name, which 
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alone was not sufficient to admit the testimony. Loving v. Mut. Life Ins. Co., 140 
Md. 182, 183, 117 A. 323. 

The reading in evidence of the letter of January 12 was the ground of the thir- 
teenth exception, and this was error, as it was not notice of a rescission having been 
made, but of an intention to do a future act. German Union Fire Ins. Co. v. Clarke, 
116 Md. 622, 82 A. 974, 31 L. R. A. (N. S.) 829, Ann. Cas. 1913D, 488. Its admis- 
sion and the rulings on the eleventh and twelfth exceptions did the appellant no injury. 
The fourteenth and the eighteenth exceptions were abandoned by the appellant. 

[23] The testimony of the assistant superintendent of mails at Baltimore of 
the due course of the mail between Baltimore and Hawthorne was admissible, and 
we find, therefore, no error in the court’s rulings on the fifteenth exception, nor 
on the sixteenth and seventeenth exceptions, which arose in the cross-examination of 
the witness on his being asked if a letter were misdirected or sent to the name of 
a nonexistent concern, would that not cause delay in its delivery. The answer to 
these suppositions was so obvious that an expert’s opinion was unnecessary. 

[24] By the nineteenth and thirteenth exceptions testimony as to the reputation 
of the assured for integrity and character in his community was rightfu!ly excluded 
by the court. Loving v. Mut. Life Ins. Co., 140 Md. 173, 186, 117 A. 323. 

[25] The court permitted testimony to be given by the officials of the appellee 
tending to show that, if the assured had stated in his application, either that he had 
been rejected as an insurable risk by other companies, or that he had had rheumatism, 
the appellee would not have written his policy. The objections to the admission of 
this testimony form the twentieth, twenty-first, twenty-second, twenty-third, twenty- 
fourth, twenty-fifth, and twenty-sixth exceptions. This eviednce was admissible 
for the purpose of establishing that his false representations were material to the 
risk to be undertaken by the insurer. Forwood v. Prudential Ins. Co., 117 Md. 254, 
263, 83 A. 169. 

[26] The chief objection to the twentieth, twenty-third and twenty-fourth ex- 
ceptions are that the questions asked are based upon the false assumption that the 
assured had been rejected by three other companies, which was not established as 
to number. It is true that the questions should not have indicated more rejections 
than had been established, but no injury resulted as the answers were based on the 
sufficiency of a single rejection. 

The deposition of Dr. McCoy was that the assured had informed him that he 
had been treated for rheumatism in 1917, and that, when he came to him in January, 
1922, he was then being treated for inflammatory rheumatism. The surgeons opinion 
was that it had always been osteomylitis, and he spoke of the attack in Mexico as 
being one of “so-called rheumatism,” but that did not change the fact that according 
to the assured’s belief he had been suffering with rheumatism, and his attending 
physician in his last illness was evidently of the same opinion until he was operated on. 

[27] The appellant’s specific objection to the question asked under the twenty- 
first exception is that it incorrectly assumed that Stiegler had the inflammatory 
rheumatism in Mexico prior to 1919; and there was error in permitting the ques- 
tion to be so asked but no injury, as under the twenty-fifth and twenty-sixth excep- 
tions the same question was put with respect to rheumatism, and the answer was 
similar to that under the twenty-first exception. 

[28] The testimony of the chief medical examiner of the insurer that he had 
recommended the issuance of the policy to the assured on the faith of the statements 
made by him in his application was clearly admissible as reflecting on the materiality 
of the false representations therein contained in the procurement of the policy. 
Code, art. 23, § 213. Therefore the ruling under the twenty-second exception was 
right. 

[29] By the twenty-seventh exception Dr. Iglehart was asked if osteomylitis 
could have had its incipiency two or three years before it culminated in its final 
result on the patient. The court permitted the answer of this question in the affirma- 
tive, on the condition that the reply was not to be considered by the jury as affecting 
the question of misrepresentation by the assured as to his physical condition. With 
this qualification, there certainly was no injury, and it was in direct reply to the 
testimony of Dr. Drews, who stated for appellee that “I do not believe that it was 
possible that he could have suffered from osteomylitis for a year.” 

[30] An expert witness was produced by the appellant to establish that the 
answers of the applicant were not written by Stiegler. The refusal of the court 
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to permit this testimony to be given constitutes the twenty-eighth and twenty-ninth 
exceptions. This testimony was immaterial. It did not matter who wrote the 
answers. The assured signed and delivered the application, and received a duplicate 
original attached to the policy. His insurance was granted in reliance upon the 
truthful answers of his signed application. Forwood v. Prudential Life Ins. Co., 
117 Md. 254, 261, 263, 83 A. 169; Aftna Life Ins. Co. v. Moore, 231 U. S. 543, 560, 
34 S. Ct. 186, 58 L. Ed. 356, 367. 

The appellee has filed a motion to dismiss this appeal on the ground that the 
bills of exceptions were not signed within the time prescribed by the terms of 
chapter 625 of the Acts of 1916, amending section 316 of the revised Charter of 
Baltimore city. This section was again modified by chapter 338 of the Acts of 
1924, but this later statute was not in effect during the period in which the present 
Sn arose, and its determination is controlled by chapter 625 of the Acts of 
916. 

The judgment was entered against the appellant on January 27, 1924, and on 
February 25th the order for the appeal was filed. Up to that date the bills of 
exceptions had not been prepared and signed, so the act itself further extended 
the time for signing the bills of exceptions— 

“Until ten days before the period within which it is required that the record 
shall be transmitted to the Court of Appeals; provided that the party appealing, 
or his counsel, shall submit the bills of exceptions to the appellee, or his counsel, 
not less than thirty days prior to the time that the record must be filed in the 
Court of Appeals, for the purpose of amendments or additions to the said bills of 
exceptions, and the appellee, or his counsel, within fifteen days after said bills of 
exceptions shall have been submitted to him, shall return said bills of exceptions to 
the appellant, or his counsel, with such amendments or additions as he may desire. 
And upon his failure to return said bills of exceptions within said time, the bills of 
exceptions shall be signed by the court, as originally prepared by the appellant, or 
his counsel. If the said appellee, or his counsel, shall return the said bills of 
exceptions to the appellant, or his counsel, with his amendments or additions, as 
heretofore provided, the said bills of exceptions with such amendments or additions 
shall forthwith be presented to the judge before whom the said case was tried, who 
shall settle the same within five days thereafter.” Acts 1916, c. 625. 

In this appeal there is no order of court extending the time for the signing of 
the bills of exceptions, and the appellant protested their being signed on the ground 
that it was too late, so if the appellant is to obtain the benefit of this enlarged statu- 
tory period in which to have its bills of exceptions signed, it is manifest that the 
conditions required by the law must have existed, and that the day of the signing 
must be within the time granted. 

[31, 32] First. The language of the enactment is precise and clear that the limit 
of the extension is “until 10 days before the period within which it is required that 
the record shall be transmitted to the Court of Appeals.” Supra. The period for © 
this transmission is within three months from the time of the appeal prayed. Code, 
art. 5, § 33. The appeal was taken on February 25th, and the end of the period for 
the transmission of the record was on May 25th. (a) The record was duly filed in 
this court on May 22d. “Until 10 days before” the 25th of May is, therefore, the limit 
of time for the signing of the bills of exceptions. The word “until” is usually a 
word of inclusion, and so the language of the statute is not satisfied unless 10 days 
are counted from, and exclusive of, the last day of the period for the filing of the 
record in this court, and the tenth or final day of the series is taken as the last day 
on which the bills of exceptions may be signed under the statute. This constructién 
is in harmony with the letter and the spirit of the law and conforms to the prece- 
dents of this court and to the now well-established rule that, where a particular time 
is given, from a certain date, within which an act is to be done, the day of the date 
is to be excluded, but not both terminal days, unless this be clearly indicated. (b) 
Applying the statute as thus interpreted, the limit fixed for the signing of he bills 
of exceptions was May 15th, or until 10 days before May 25th. The bills of exceptions 
were not signed until May 16, which was too late under the act. (a) B. & O. R. R. 
Co. v. Gilmor, 125 Md. 610, 618, 94 A. 200; Horseman v. Furbush, 124 Md. 581, 582, 
583, 93 A. 149; (b) Gottlieb v. Fred W. Wolf Co., 75 Md. 126, 131-133, 23 A. 198; 
Walsh, Trustee, v. Boyle, 30 Md. 262, 266, 267; Calvert v. Williams, 34 Md. 672, 
674; Trustees of German Lutheran Church v. Heise & Co., 44 Md. 453, 476; Meyer 
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v. Steuart, 48 Md. 423, 426; Steuart v. Meyer et al., 54 Md. 454, 463-465; Graham 
v. Wellington, 121 Md. 656, 660, 89 A. 232; Parker v. Brattan, 120 Md. 428, 433, 87 
A. 756; Sutherland on Statutory Construction, § 112; Goldsmith’s Co. v. West Metro- 
politan Railway, [1904] 1 K. B. 1, at page 5 

[33] The coincidence that May 25th fell on Sunday is advanced as a reason for the 
continuance of the period, within which the record had to be filed, until Monday, 
May 26th, which would have made the signing of the exceptions in time. This 
contention is answered by American Tobacco Co. v. Strickling, 88 Md. 500, 41 A. 
1083,:69 L. R. A. 909, where the court said: 

“It will not be out of place and may prevent further trouble to add that, if the 
30 days expire on Sunday, it should still be counted and the next day should not 
be allowed, as we can see no valid reason for excluding the last Sunday and including 
the others. The general rule, subject to but few exceptions, is that statutory time 
of over 7 days cannot be extended because the last day falls on Sunday.” Page 510 
(41 A. 1086); Yerkes v. Board of Supervisors, 140 Md. 463, 117 A. 772. 

[34] Second. The act stipulated, in the form of a proviso, that the bills of 
exceptions be submitted to the appellee or his counsel not less than 30 days prior 
to the time that the record must be filed in the Court of Appeals for the purpose 
of amendments or additions to the bills of exceptions. 

If effect be given to this specific language, not less than 30 days prior to the time 
must mean 30 clear days, exclusive of both terminal days; supra, and Endlich on the 
Interpretation of Statutes, § 391. Hence the appellant should have been submitted the 
bills of exceptions to the appellee not later than April 24th. The submission was not 
made until April 25th, which was too late. 

[35] However, this and the subsequent provisions of the enactment have been 
held to be directory and not mandatory, and their nonobservance would not affect 
the considerations of the exceptions on appeal, if the bills of exceptions had been 
actually signed in time. Wegefarth v. Weissner, 132 Md. 595, 602, 106 A. 854; Mid- 
dendorf, Williams & Co. v. Milburn Co., 137 Md. 583, 593, 594, 113 A. 348. 

Third. As the exceptions were not signed within the statutory period allowed or 
within any extension of the time under an order of court, the appeal would have to 
be dismissed, unless the signing was done by consent of the appellee, or, what is 
equivalent, under such circumstances as to prevent the appellee from denying the 
consent. It is upon the ground of estoppel that the appellant rests her right to be 
heard. 

[36] The bills of exceptions were drawn by the appellant, and then were sub- 
mitted to appellee’s counsel, who examined them, suggested numerous changes, and 
returned them, with their proposed alterations. The appellant then rewrote the ex- 
ceptions in accordance with the suggestions of the appellee, and had them prepared 
by May 13th, which only left two days for the bills of exceptions to be signed. The 
trial judge could not sign, as he was no longer a member of the supreme bench of 
Baltimore city, but by the Acts of 1922, chapter 418, any member of the court may 
allow and sign the bills of exceptions, if the testimony be taken in stenographic notes, 
or if he be satisfied by any other means that he can allow true bills of exceptions. 
If the judge, however, is for any reason satisfied that he cannot allow and sign true 
bills of exceptions, he may, in his discretion, grant a new trial to the proponent of 
the bills of exception. 

[37] The counsel for appellant did not ask the court for an order to extend the 
time for the signing of the exceptions, as he had the right to do under the decision in 
United Railways & Electric Co. v. Dean, 117 Md. 686, 704, 705, 84 A. 75. Instead 
of this he called the office of Mr. Jacob S. New, of counsel for appellee, and was 
informed that he was out of town, and left word for him to call up by telephone 
upon his return. Mr. New did not call appellant’s counsel, who was informed on 
May 14th, after injuiry, that Mr. New was not in, but would call upon his return. 
Not receiving any message from Mr. New, the counsel for the appellant learned on 
May 15th, that Mr. New was engaged in the trial of a case in the court of common 
pleas, and, when Mr. Bartlett went to the trial table, Mr. New promised to take up 
the matter of the exceptions with him in the clerk’s office after 2 o’clock of that 
day, and Mr. Bartlett was there at 2 o’clock, but Mr. New was continuously engaged 
at the trial table until half past 4 o’clock, when it was found that the office of the 
clerk of the superior court, where this case was tried, “was closed, the door locked, 
the clerks and judges of that court had gone for the day.” .The bills of exceptions 
had been modified so as to conform to Mr. New’s suggestions. It was the last day 
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on which the bills could be signed, unless the court that same day had extended the 
time. If counsel for the appellee had intended to insist upon the requirement that 
the bills of exceptions would have to be signed on May 15th or not at all, he should 
have spoken. If he had made his position known, the appellant’s counsel could have 
sought a judge and presented the bills of exceptions in accordance with the statute, 
and have secured either his signature, a new trial, or an extension of time for the 
further consideration of the bills of exceptio-; by the court, in conjunction with 
counsel for the parties. Counsel for the appellee did not intimate that the time was 
about to expire, and that he could not consent to the exceptions being signed after 
that day. Instead, in response to the insistence of counsel for appellant, Mr. New 
made a positive engagement to meet him in the clerk’s office the next morning for the 
purpose of having the bills of exceptions made ready for the hand of the court. By 
his silence, and by this agreement to meet counsel on May 16th so as to have the ex- 
ceptions signed on that day through his co-operation, the counsel for appellant natu- 
rally and reasonably believed as a fact that the attorney for the appellee had con- 
sented to the signing of the bills of exceptions on the following day, and thereby the 
attorney for appellee induced a change in position of the appellant to her prejudice, 
and the appellee is now estopped from asserting that the signature of the judge 
to the bills of exceptions was not subscribed on May 16th with anpellee’s consent. It 
is true that the record shows that counsel for the appellee protested the signing of 
the bills of exceptions on May 16th, but this was until he had kept his appointment for 
May 16th; until he had suggested additional modifications of the bills of exceptions, 
which were all agreed to and made; until he had made a careful examination and 
verification of the bills of exceptions, and had found them correct; until he had 
said they were in proper shape for the formality of signing by the judge; and until 
it was too late for the appellant to assume her status of the preceding day. The 
motion will be denied. Keily v. Huber Baking Co., 145 Md. 321, 326-328, 125 A. 782; 
Bastable v. Bastable, 144 Md. 213, 215-217, 124 A. 866. 

For the reasons given, the motion to dismiss this appeal will be refused, and 
the judgment below will be reversed for error in granting appellee’s first prayer, and 
in the ruling on the second bill of exceptions. 

Judgment reversed, and new trial awarded, with costs to the appellant. 


COUGHLIN vy. RELIANCE LIFE INS. CO. (No. 24378.) 


(Supreme Court of Minnesota. Jan. 16, 1925.) 
201 Northwestern Reporter 920. 
(Syllabus by the Court.) 


1. INSURANCE—PROVISION IN PREMIUM NOTE FOR FORFEITURE 

NUGATORY WHERE POLICY DOES NOT PROVIDE THEREFOR. 

A provision in the premium prcmissory note for the forfeiture of a policy of 
life insurance, because of nonpayment of the note, when the policy does not contain 
language declaring it forfeited for nonpayment of notes given for a premium, is 
nugatory. 

(For other cases, see Insurance, Dec. Dig. § 349 [3].) 


2. INSURANCE—PROVISION IN PREMIUM NOTE FOR FORFEITURE 
ON NONPAYMENT HELD VIOLATIVE OF STATUTES REQUIRING 
POLICY TO STATE CONTRACT AND AGAINST DISCRIMINATION ; 
VALIDITY OF POLICY OR NOTE HELD NOT AFFECTED BY IN- 
VALID PROVISION IN PREMIUM NOTE FOR FORFEITURE ON 
NONPAYMENT HELD VOID. 

The premium on a policy was $48.63. Under a Minnesota policy the premium 
was payable in advance. On maturity of the second premium, November 13, 1920, 
the insured paid cash $12. 63 and gave his note for $36, payable May 13, 1921. The 
note contained provisions, set forth in the opinion, to the effect that if the note 
was not paid when due the policy was to be considered as lapsed as of the date of 
the note, and the cash retained by the insurer. Such conditions were not in the 
policy. Insured died June 19, 1921. Held, that (1) it violated the statutory provi- 
sion requiring the contract to be in the policy; (2) it violated the statutory pro- 
vision against discrimination; (3) though our statute prohibits the objectionable 
matter in the agreement it does not affect the validity of the original contract of 
insurance nor invalidate the note included in the agreement, representing a part of 
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the premium; (4) the invalid portion of such agrement is a collateral agreement not 

countenanced by law and fails. 

(For other cases, see Insurance, Dec. Dig. § 138[2], §§ 179, 349[3].) 

3. INSURANCE—INSURER MAY WAIVE RIGHT TO CASH PAYMENT 
AND ACCEPT INSURED’S NOTE AS PAYMENT. 

Under a Minnesota policy the insurer has the power to waive its right to cash 
payment and accept the insured’s note as payment. 

(For other cases, see Insurance, Dec. Dig. § 186 [5].) 

4. INSURANCE—PREMIUM NOTE, BEARING INTEREST, PRESUMED 
FOR BENEFIT OF INSURER. 

The fact that such note bears interest raises a presumption that the taking of 
the note was for the benefit of the party taking it. 

(For other cases, see Insurance, Dec. Dig. § 186 [5].) 

5. INSURANCE—PREMIUM NOTE HELD GIVEN FOR PRESENT DEBT 
AND NOT WITHIN RULE THAT IT DOES NOT DISCHARGE DEBT 
UNLESS EXPRESSLY GIVEN AND RECEIVED AS ABSOLUTE PAY- 
MENT. 

Such note given for a premium, payable in advance, due on date of note is given 
for a present and not an antecedent debt, and does not come within the rule that it 
does not discharge the debt unless expressly given and received as absolute payment. 

(For other cases, see Insurance, Dec. Dig. § 186 [5]. 

6. INSURANCE—INSURER HELD ESTOPPED FROM CLAIMING THAT 
NOTE WAS NOT GIVEN AND ACCEPTED IN PAYMENT OF PRE- 
MIUM. 

Where the insurer prepares‘ such agreement and procures its execution and 
then retains the note and cash after the insured’s death, all under the circumstances 
stated in the opinion, it is estopped from saying that such note was not given and 
accepted in payment of the premium. 

(For other cases, see Insurance, Dec. Dig. § 392 [10].) 

Appeal from District Court, Steele County; Fred W. Senn, Judge. 

Action by Mary Coughlin against the Reliance Life Insurance Company. From 
order sustaining demurrer to complaint, plaintiff appeals. Reversed. 

Moonan & Moonan, of Waseca, for appellant. 

Joss, Ohman, Fryberger & Parker, of Minneapolis, for respondent. 

Witson, C. . Plaintiff has appealed from an order sustaining a demurrer to 
the complaint. The complaint says that plaintiff is the mother of Joseph D. Coughlin 
and the beneficiary named in a policy, attached to the complaint, issued by defen- 
dant, upon his life. The policy was issued November 13, 1919, and insured paid 
the first year’s premium of $48.63 in advance. November 13, 1920, the second 
premium became due. At that time the insured paid to defendant in cash the sum 
of $12.63 and executed and deliv ered to defendant his note in the following form: 

“Policy No. 164756. 
“Minneapolis, Minn., November 13, 1920. 

“On or before May 13, 1921, after date without grace and without demand 
or notice, I promise to pay to the order of the Reliance Life Insurance Company 
of Pittsburgh, thirty-six and no/100 dollars ($36.00) at the head office of the com- 
pany in Pittsburgh, Pennsylvania, value received, with interest at the rate of 5 per 
cent. per annum.” 

“This note is accepted by said company at the request of the maker, together 
with $12.63 in cash, on the following express agreement: 

“That the insurance under policy No. 164756, issued by said company on the 
life of Joseph D. Coughlin, shall be continued in force until midnight of the due 
date of said note; that if this note is paid on or before the date it becomes due 
such payment, together with said cash, will then be accepted by said company as 
payment of the premium due on the 13th day of November, 1920, under the above 
policy, and all rights under said policy shall thereupon be the same as if said pre- 
mium had been paid when due; that if this note is not paid on or before the date 
it becomes due it shall thereupon automatically cease to be a claim against the maker, 
and the said company shall retain said cash as part compensation for the rights 
and privileges hereby granted, and all rights under said policy shall be the same 
as if said cash, had not been paid nor this agreement made, and said policy shall 
be considered lapsed as of the due date of said premium; that any partial payment or 
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extension indorsed on the reverse side of this note shall be subject to all the 
terms and conditions of this agreement the same as if originally included in this 
note; that said company has duly given every notice required by its rules or by 
the laws of any state in respect to said premium, and, in further compensation for 
the rights and privileges hereby granted, the maker hereof has agreed to waive, 
and does hereby waive, every other notice in respect to said premium on this note, 
it being well understood by the said maker that said company would not have 
accepted this agreement if any notice of any kind were required as a condition to 
the full enforcement of all its terms. 
“Joseph D. Coughlin.” 
On May 3, 1921, the defendant wrote the insured a letter as follows: 


“May 3, 1921. 
“This is to remind you that your note and interest, amonnting to $36.90, will 
be due May 13, 1921, and should be paid no later than that date. 
“Kindly give this matter your immediate attention, and oblige.” 
And on May 18, 1921, wrote the insured a letter as follows: 


“May 18, 1921. 
“Your note and interest, amounting to $36.90, due May 13, remains unpaid. 
This is a very important matter and we trust you will send us remittance by return 
mail. Your policy has now lapsed, so it will be necessary for you to complete the 
attached personal health certificate and return with your remittance in order to 
effect reinstatement.” 


But no other letter or notice was given insured. On June 19, 1921, the 
insured died. Defendant denied liability. 

Our statute provides that the policy must contain the entire contract. Section 
3469, G. S. 1913. Insurance companies are prohibited from making any contract or 
agreement as to contract other than expressed in the policy issued. Section 3462, 
G. S. 1913. Discrimination is prohibited. Sections 3461 and 3462, G. S. 1913. Sec- 
tion 3478, G. S. 1913, contains the following provision: 

“(1) A provision for forfeiture of the policy for failure to repay any loan on 
the policy or to pay interest on such loan while the total indebtedness on the policy 
is less than the loan value thereof; or any provision for forfeiture for failure 
to repay any such loan or to pay interest thereon, unless such provision contain a 
stipulation that no such forfeiture shall occur until at least one month after notice 
shall have been mailed by the company to the last known address of the insured 
and of the assignee, if any notice of whose address and contract of the assign- 
ment has been filed with the company at its home office.” 

All premiums must be paid in advance. Section 3471 and Section 3477, G. S. 
1913. The policy contains this provision: 

“All premiums are payable in advance at said home office, or to an agent of 
the company upon delivery of a receipt signed by the president or secretary of 
the company and countersigned by said agent. A grace of one month, or 31 days, 
subject to an interest charge at the rate of 5 per centum per annum shall be granted 
for the payment of every premium after the first, during which period the insurance 
shall continue in force. If the insured shall die during the days of grace, the 
overdue premium will be deducted from any amount payable hereon in any settle- 
ment hereunder. Except as herein provided the payment of premium or installment 
thereof shall not maintain the policy in force beyond the date when the next pre- 
mium or installment thereof is payable. If any premium or installment thereof be not 
paid before the end of the period of grace, then this policy shall immediately cease and 
become void, and all premiums previously paid shall be forfeited to the company. * * *” 

There are no provisions in the policy authorizing a forfeiture for nonpayment 
of a premium note, and the forfeiture provision in the premium note is not contained 
in the policy. We are therefore at the outset met with the inquiry as to whether 
the forfeiture conditions in the premium note are valid, or is this provision a viola- 
tion of our statutory provisions ? 

Contracts of insurance are to be liberally construed in favor of the object to be 
accomplished, and the conditions and provisos of every policy will be strictly con- 
strued against the insurer who prepares and proposes the contract, and if the policy. 
can be construed two ways—i.e., if it is capable of being construed in two ways— 
that interpretation must be placed upon it which is most favorable to the insured. 
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Forfeitures on such contracts are not to be favored. The statute sufficiently dic- 
tates the policy of our state in protecting the insured. 

Our statute which requires the policy to contain the entire contract—reduces it 
to one paper—is in the interest of sound public policy. Kollitz v. Equitable Mut. 
Fire Ins. Co. 92 Minn. 234, 99 N. W. 892; Dumnell’s Digest § 4646; Bowyer v. 
Continental Casualty Co., 72 W. Va. 333, 78 S. W. 1000. It leaves a complete 
written record of the business when the insured cannot speak. 

Respondent concedes that the policy must contain the contract, but it claims 
when this note was given a year after the contract was made containing the for- 
feiture provision, that it merely extended credit; i.e., extended time in which the 
policy might be lapsed. It claims that the statutory edict is applicable only at the 
time of issuing the policy, and that the stipulation in the note is a separate and 
distinct agreement between the insured and the insurer, and that the company 
merely granted to the insured its indulgence in extending time for the payment 
of the premium. This position is supported by respectable authority. Keller v. 
N. Am. Life Ins. Co., 301 Ill. 198, 133 N. E. 726; Fidelity Mut. Life Ins. Co. 
v. Price, 117 Ky. 25, 77 S. W. 384; French v. Col. Life & Trust Co., 80 Or. 412, 
156 P. 1042, Ann. Cas. 1918D, 484. We are however, unable to agree with this 
contention. Under our statute the insurance companies are put under public super- 
vision and the forms of policies are subject to public supervision. They are 
restricted in making contracts much as public utilities. All the terms of their con- 
tracts must be in the policy. None can exist outside the policy. There can be no 
discrimination in rates. Under the contention of respondent, as supporter by the 
above authorities, we would have the rather unusual situation in which the contract 
for the first year must be in the form approved by the insurance commissioner and 
must be entirely included in the policy, but that during the second and subse- 
quent years the insurance company can make the contract in such form as it may 
choose. In this case the forfeiture is made to be effective so that the policy lapses as 
of the date of the note and not of the date due. The provision for forfeiture is 
exclusively in the note and is not in the policy. This violated the statute. This 
is not enforceable against the beneficiary. 

[1] A provision in such notes for the forfeiture of a policy for nonpayment of 
the note, when the policy does not contain language declaring it forfeited for non- 
payment of notes given for a premium, is nugatory. Arnold v. Empire Mut. An- 
nuity & Life Ins. Co., 3 Ga. App. 685, 60 S. E. 470, and cases cited; Manhattan Life 
Ins. Co. v. Parker, 204 Ala. 313, 85 So. 298; Ins. Co. v. Hardie, 37 Kan. 674, 16 
P. 92; McAllister v. Ins. Co., 101 Mass. 558, 3 Am. Rep. 404; Kline v. Nat. Benefit 
Ass’n, 111 Ind. 462, 11 N. E. 620, 60 Am. Rep. 703; Hull y. Life Ins. Co., 39 Wis. 
397; Phoenix Life Ins. Co. v. Doster, 106 U. S. 30, 1 S. Ct. 18, 27 L. Ed. 65; 
Ohde v. Mut. Ins. Co., 40 Iowa, 357; Ins. Co. v. Bonner, 36 Ohio St. 51; Nat. 
Benefit Ass’n. v. Jackson, 114 Ill. 533, 2 N. E. 414; Langbehn v. American Ins. 
Co., 41 S. D. 581, 171 N. W. 820; Ins. Co. v. School Dist., 70 Okl. 300, 174 P. 
513; Fidelity Mut. Life Ins. Co. v. Goza, 13 Ga. App. 20, 78 S. E. 735; Colum- 
bian Nat. Life Ins. Co. v. Mulkey, 13 Ga. App. 508, 79 S. E. 482; Dwelling-House 
Ins. Co. v. Hardie, 37 Kan. 674, 16 P. 92; Joyce on Ins. § 1211. We also find 
for this proposition substantial support in Kollitz v. Equitable Mut. Fire Ins. Co., 
92 Minn. 234, 99 N. W. 892, and Palmer v. Mut. Life Ins. Co., 114 Minn. 1, 130 
N. W. 250, Ann. Cas. 1912B, 957. 

[2] Respondent keeps the $12.63. For what? It was apparently upon the 
theory that the cash and the note paid the annual premium then due. We will 
discuss this later. If it was not payment, and was as respondent claims, just what 
the stipulation shows, namely, to lapse the policy if the note is not paid, then we 
have a situation in which the insured is getting insurance upon unusual and differ- 
ent terms than provided in the policy, and in such a way as we conclude to be in 
violation of the statute against discrimination. This arrangement gave the insured 
six months’ endowment insurance for a three months’ premium. The annual pre- 
mium was $48.63. Here he paid the $12.63. He kept the insurance alive for 
six months. He got the equivalent of a rebate of $12. True, if he had died within 
the six months, the note would have been paid from the face of the policy. The 
company undertakes now to say that by their letter of May 18, 1921, they terminated 
the policy as of the date of the note because of its nonpayment at maturity. But 
in the meantime the insured was insured, but upon what rate? Upon a discrimina- 
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tory rate highly in favor of the assured. If it may be said the insured was carried 
under term or straight life insurance and not endowment, then, by the terms of 
the policy, there was an equal discriminatory rate against the assured. The effect 
of these provisions is that the defendant retains $12.63 and gives six months’ insur- 
ance for it and forfeits the policy at the end of the six months, asserting the 
right to claim the $12.63 as liquidated damages. On November 13, 1920, this 
insured, or any other person of the same age, could have obtained six months’ 
insurance on an annual or quarterly basis for a little over $5 and six months of 
straight life insurance for a little over $7. This is what the cost to the defendant 
would be carrying this policy as an insurance policy. Either way it violated the 
statute. We are therefore brought to the conclusion on this branch of the case that 
the stipulation in the note for the lapsing of the policy as a forfeiture is invalid 
and a nullity because: (1) It violated the statutory provision requiring the con- 
tract to be in the policy; and (2) it violated the statutory provision against dis- 
crimination. What, then, is the effect of the elimination of this invalid portion of 
the agreement which contains the note? 

[3] It was perfectly lawful to give and accept a promissory note in payment of 
a premium. Kilborn v. Prudential Ins. Co., 99 Minn. 176, 108 N. W. 861; A&tna 
Life Ins. Co. v. Clark, 62 Pa. Super. Ct. 528; Amarillo L. Ins. Co. v. Brown (Tex. 
Civ. App.) 166 S. W. 658. Though our statute prohibits the objecticnable matter 
in this agreement, it does not affect the validity of the original contract of insur- 
ance nor invalidate notes given for promiums. Security Life & Annuity Co. v. 
Costner, 149 N. C. 293, 63 S. E. 304. 

The agreement here contained in the instrument providing for a forfeiture of 
the policy, and, in violation of our statute, as we have pointed out, was a collateral 
agreement apart from and outside of the lawful agreement of payment. The 
collateral agreement, not being countenanced by law, has been stricken down by 
us. When this was done nothing remained but the lawful agreement to pay. A®tna 
Life Ins. Co. v. Clark, 62 Pa. Super. Ct. 528. It cannot be contended that had 
the insured died before the maturity of the note the company would not have been 
compelled to pay. It was never intended that our statute should invalidate notes 
given for premiums. The general rule is that, where parties are in pari delicto 
the court will not lend its aid to either, but there is a very definite exception to 
this rule, in this, that where the paramount public interest demands it, the court 
will intervene in favor of one as against the other even though the result may be 
that a benefit is derived by one who is in equal guilt with the defendant. Rideout 
v. Mars, 99 Miss. 199, 54 So. 801, 35 L. R. A. (N. S.) 485, Ann. Cas. 1913D, 
770. The insurer invokes this invalid provision in the agreement to escape lia- 
bility. The insured is not equally in violation of the law with the insurer in a 
case like this, where the law is made for the regulation of insurance companies 
and their business and where the company prepares and submits all papers. The 
theory of our Legislature and the policy adopted by it, as well as the rule first 
announced in this opinion, is that the insured need not consider with microscopic 
care every element in his contract. 

[4] True, the company is required to demand payment of its premium in ad- 
vance, but it had the power to waive cash payment and accept a note as pay- 
ment in the place of cash; and, when it accepted the insured’s note, instead of 
insisting on payment in cash, a waiver of cash payment resulted, and it could no 
longer say that the premium had not been paid. Kilborn v. Prudential Ins. Co., 
99 Minn. 176, 108 N. W. 861; Veal v. Security Mut. Life Ins. Co., 6 Ga. App. 721, 
65 S. E. 714; Arnold v. Empire Mut. Annuity & Life Ins. Co., 3 Ga. App. 685, 
60 S. E. 470. A waiver once effected cannot be recalled. Manhattan Life Ins. Co. 
v. Parker, 204 Ala. 313, 85 So. 298. The fact that the note bears interest raises a 
presumption that the taking of the note was for the interest or benefit of the party 
taking it. Insurance Co. v. Bowes, 42 Mich. 19, 51 N. W. 962; Arnold v. Empire, 
etc., supra. In the Bowes Case Mr. Justice Cooley said: 

“Although it is conceded that the taking of this paper was for the accommoda- 
tion of the insured, it is nevertheless a legal presumption that the insurer found it 
to its interest to make the arrangement, so that the delay in the payment in con- 
sideration of the promise to pay interest is to be considered as agreed upon for 
the mutual advantage of the parties.” 

Obviously the insured here, had he lived, had no defense to the payment of 
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this note, and his estate could have no defense thereto. The defendant still retains 
the note. The defendant holds the obligation of the insured to pay interest as a 
consideration for the delay in paying that part of the premium evidenced by the 
note. When the fact is established that the note is taken as payment the conclusion 
is inevitable. Home Fire Ins. Co. v. Stancell, 94 Ark. 578, 127 S. W. 966; Dwell- 
ing-House Ins. Co. v. Hardie, 37 Kan. 674, 116 P. 92. The policy provides that 
any indebtedness from the insured to the company should be deducted on settlement. 


[5,6] Under.the policy the insured had 31 days’ grace, but, if the note was 
accepted as a payment, its maturity and nonpayment did not constitute a default 
on the part of the insured that would terminate the policy. If it was a payment 
it kept the policy alive for a full year. Defendant seeks to bring this note within 
the rule that a promissory note given for an antecedent debt does not discharge the 
debt unless expressly given and received as an absolute payment. Way v. Mooers, 
135 Minn. 339, 160 N. W. 1014, L. R. A. 1918B, 559; Mikolas v. Brewing Cc., 
147 Minn. 230, 180 N. W. 108. This doctrine has no application here. The policy 
required the premium to be paid in advance. The law required this provision in 
the policy. The note was therefore given for a present and not an antecedent debt. 
Defendant said the note was not given and accepted in payment but merely as an 
extension of time in which the policy might be lapsed. If it was given and accepted 
for such purpose it would be in violation of the statute requiring premiums to be 
paid in advance, and such violation is made a crime. Section 3463, G. S. 1913. On 
the other hand the taking of the note as a payment does not violate the statute. 
Upon a somewhat analogous state of facts this court has said, in substance, that 
even in the absence of an express agreement to that effect, the defendant must, in 
the judgment of law, be deemed to have accepted the notes in payment of the 
premium. Union Central Life Ins. Co. v. Taggart, 55 Minn. 95, 56 N. W. 579, 
43 Am. St. Rep. 474. We are of the opinion that where an insurance company 
prepares an agreement, such as this interest-bearing note, with its invalid collateral 
agreement therein, and procures the signature of the insured thereto, and then 
retains the note without returning it, as well as the $12.63, in view of the circum- 
stances herein mentioned, until the insured is dead and still retains the note, it 


is estopped from saying that such note was not given and accepted in payment of 
the premium. 


As bearing upon the reason for such estoppel, and perhaps in a measure show- 
ing the reason for such a transaction inspired and put into execution on the part of 
the company, it is interesting to observe the following: The company procured 
this note and $12.63 in cash. It agreed to carry the insurance for six months and 
then let it lapse if the note was not paid. Under its terms, as alleged in the com- 
plaint, it would have carried term insurance on the insured for one year in this 
amount for $10.21. In other words it would have carried term insurance for a 
year for less than the cash it received from the insured, in addition to the note, for 
this insurance for six months. It would have carried straight life insurance on the 
insured for one year for $15.84. This is significant. It indicates that the transac- 
tion was not for the exclusive benefit of the insured. This would indicate that 
defendant received more than enough cash to pay for the kind of insurance involved 
in the event of the policy lapsing at the end of six months. Upon an analysis of 
this feature of this transaction it is obvious that from defendant’s standpoint it 
‘collected enough cash to pay in advance for the kind of insurance which it in fact 
would give the insured in case of death during the year. It may have been term or 
it might have been straight life insurance. Had the policy lapsed it could not have 
been more than such insurance. In fact, the defendant made a contract which it 
deemed to its advantage and which it was not required to make under the terms of 
the policy. Obviously it had a reason for exacting $12.63 in cash. Had it not 
made this agreement the insured might have paid cash. He is not here to speak. 
The insurer should not be permitted to take advantage of its own illegal trans- 
action in the absence of which it would clearly appear that the note was taken 
in payment of its proportionate amount of the premium. 


We conclude that the complaint states facts sufficient to constitute a cause of 
action. 


Reversed. 
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STATE ex ret. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON v. 
ALLEN er AL., Jupces. (No. 25273.) 
(Supreme Court of Missouri, in Banc. Dec. 30, 1924.) 
267 Southwestern Reporter 832. 

. CERTIORARI—IN DETERMINING MATTER OF CONFLICT BETWEEN 
COURTS, QUESTION IS WHETHER CONCLUSION OF COURT OF 
Be IS IN CONFLICT WITH LAST DECISION OF SUPREME 
On certiorari to quash record of Court of Appeals, on ground that its ruling con- 

flicts with decisions of Supreme Court, question is whether opinion of Court of Appeals 

is in conflict with conclusions of Supreme Court in its last and controlling decision 
upon the same or similar state of facts. 

(For other cases, see Certiorari, Dec. Dig. § 64[1].) 

3. COURTS—DECISION AS TO EFFECT OF INSURER’S CROSS-BILL IN 
ACTION ON LIFE POLICY HELD NOT IN CONFLICT WITH SU- 
PREME COURT DECISIONS. 

Holding of Court of Appeals, that, in action on life insurance policies, filing of 
cross-bill by insurance company, alleging fraudulent representations by insured in his 
application and fraudulent impersonation of insured by another in medical exami- 
nation, with prayer for cancellation of policies, did not convert suit into one in equity, 
held not in conflict with controlling decisions of Supreme Court. 

(For other cases, see Courts, Dec. Dig. § 231[4].) 

4. CERTIORARI—SUPREME COURT WILL NOT EXAMINE EVIDENCE 
NOT CONTAINED IN COURT OF APPEALS’ OPINION ON CERTIO- 
RARI TO QUASH RECORD OF LATTER COURT BECAUSE OF CON- 
FLICT WITH DECISIONS OF SUPREME COURT. 

The Supreme Court, in certiorari to quash record of Court of Appeals on ground 
of conflict with decisions of Supreme Court, will go only to opinion of such court 
for facts and evidence, and will not examine evidence to determine de novo whether 
it is sufficient to support judgment, nor will it go into testimony of witnesses to 
determine their aoccuracy or conclusive character. 

(For other cases, see Certiorari, Dec. Dig. § 64[1].) 

Certiorari to St. Louis Court of Appeals. 

Certiorari by the State, on the relation of the John Hancock Mutual Life insur- 
ance Company of Boston, against William H. Allen and others, as Judges of the St. 
Louis Court of Appeals, to quash record of that court in case of Josie Cradick 
against relator .256 S. W. 501). Writ quashed. 

Leahy, Saunders & Walther, of St. Louis, for relator. 

Wm. McNamee and James J. O’Donohue, both of St. Louis, for respondents. 

Linpsay, C. This is a proceeding upon writ of certiorari to the judges of the St. 
Louis Court of Appeals. The relator seeks to quash the record of the Court of 
Appeals, which affirmed the judgment of the circuit court of the city of St. Louis, 
in favor of Josie Cradick, as plaintiff, against relator, John Hancock Mutual Life 
Insurance Company, as defendant. 256 S. W. 501. Relator contends that the ruling 
of the Court of Appeals conflicts with certain controlling decisions of this court. 
The nature of the suit, the proceedings therein, and the facts as found by the Court 
of Appeals, are stated as follows: 

“This is an action on two life insurance policies issued to George Cradick. The 
suit was instituted by Josie Cradick, his wife, who was named as the beneficiary in 
both policies. The petition is in the usual form, and asks for judgment, in addition 
to the amount of the policies, for damages and attorney’s fees for vexatious refusal 
to ‘ 

“The defendant filed an answer and cross-bill, alleging that the party who 
actually procured the insurance in the name of George Cradick was an impostor, and 
that misrepresentations had been made in the procurement of the policies, in that 
deceased was suffering from tuberculosis at the time he secured the policies in ques- 
tion, and that such disease had directly contributed to his death. Defendant also asked 
for cancellation of the policies. 

“The reply was a general denial, and the allegation that the answer was a sham 
used in an attempt to convert an action at law into a suit in equity. The latter part 
of the reply was stricken out. 

“The court denied plaintiff the right of trial by jury upon the issues joined, and 
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proceeded to hear the same as a suit in equity. The plaintiff introduced the policies, 
and made proof of the death of the deceased, thus establishing her prima facie case. 

“Each of the policies of insurance was for $1,000. One was dated February 8, 
1919, and the other, March 5, 1919, and the insured, George Cradick, died on the 2d 
or 3d day of August, 1919. . 

“Samuel Greenspan, the agent of the defendant at the time the policies were 
issued, testified that the name of George Cradick was signed to the application for 
the policies, and was written in his presence; that he heard the deceased answer, 
‘No,’ to the following questions: ‘Has applicant ever received treatment for illness 
in a sanitarium, cure or health resort? Has applicant or any one in your family 
ever had consumption or any disease of the lungs?’ From this witness’ testimony it 
appears that he had known the insured for about five years prior to the issuance of 
the policies in question, and during a part of such time he lived directly across the 
street from him; that there was no doubt but what the man who signed the appli- 
cation was George Cradick. The insured had two industrial policies, which, at the 
suggestion of witness, were converted into a life policy; that he never knew the 
insured to be sick. One of the industrial policies had been issued in the year 1897. 

“G. V. R. Mechim, a handwriting expert, testified that the signature of George 
Cradick on the application for insurance did not appear to be written by the same 
hand that wrote the name ‘George Cradick’ on another exhibit. 

“Dr. M. J. Dwyer, who was superintendent of the Koch Hospital in 1918, tes- 
tified, over the objections and exceptions of plaintiff's counsel, that about two 
years prior to the trial of this case, which occurred on October 6, 1920, George 
Cradick was at the above-named institution for several months suffering from tuber- 
culosis of the lungs; that he could not say whether his condition at that time was 
curable or incurable. The witness then identified a postal card with his signature upon 
it, which was a report made to the health department of the city of St. Louis, show- 
ing that George Cradick, of 6525 West Park View, aged 34 years, was admitted 
to the Koch Hospital on September 2, 1918, suffering from tuberculosis. 

“Dr. W. H. Freudenstein testified that he knew the deceased, George Cradick, 
during the latter’s lifetime, and, over the objections and exceptions of plaintiff’s coun- 
sel, he was permitted to testify that he was called to see the deceased on July 4, 
1919, and found him suffering from what he diagnosed as pleurisy of the right side; 
that later he was called over the telephone and informed by some member of the 
police department that Cradick had dropped dead near Grand and Washington ave- 
nues; that he was later asked to issue a funeral certificate, and the coroner, through 
the police department, made such requisition; that at the request of the plaintiff, 
Mrs. Cradick, he filed out a certificate for the purpose of making proof of death, 
showing that the insured came to his death from hemoptysis, by which is meant a 
bleeding without wounds, a spitting up of blood. 

“Plaintiff's counsel declined to examine these medical witnesses, on the ground 
that the testimony was privileged. 

“Effie R. Miller, a municipal nurse, identified a report which she had made and 
filed in the health department, dated June 11, 1918, showing that she visited the home 
of George Cradick, and made a report from information furnished her by the 
plaintiff, to the effect that there was a case of consumption at the home of George L. 
Cradick, at 6525 West Park; that the person so afflicted was George L. Cradick, 30 
years of age. 

“Jennie Kline, anotaer nurse, identified a supplemental report, dated August 5, 
1919, which she had made of a visit to the home of George L. Cradick, aged 35, at 
6316 A Victoria street. The visit was made in response to a report of Dr. Freuden- 
stein that there was a case of consumption at such place. 

“Dr. John W. Devereaux, examining physician for the defendant, testified that 
he examined Thomas Cradick about the last of November, 1918, and saw -him once; 
that he had seen. him a few times prior thereto on the streets of St. Louis as a 
mounted policeman. He described Thomas Cradick as a man about five feet, nine 
inches tall, and weighing about 140 pounds; that on the 2d day of February, 1919, 
he examined a person who represented himself to be George Cradick, at 6525 West 
Park, and that at that time there was a woman there whom he supposed was Mrs. 
Cradick, the plaintiff in this case. This doctor’s report was shown him, and he tes- 
tified that he asked the person representing himself as George Cradick all the ques- 
tions contained in this report; that the man who represented himself to be George 
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Cradick was of about the same height and weight as Thomas Cradick; that he had 
the person whom he examined take his shirt off, and he gave him a physical exami- 
nation of the chest, including the heart and lungs, both by auscultation and percussion, 
and found the man he examined to be apparently healthy; that the man representing 
himself as George Cradick, and the one whom he examined, denied ever having been 
treated in a hospital; that the man told him, in response to a question as to the last 
physician he had consulted, that he had gone to Dr. Carruthers for treatment for 
malaria; that if the person representing himself to him as being George Cradick had 
been in the hospital from September 21 to December 14, 1918, afflicted with tuber- 
culosis, he could have discovered it by the examination which he made; that the 
physical examination which he made of this patient would have shown it very read- 
ily; that the man he examined was a healthy man. 

“Plaintiff in rebuttal offered evidence as to the reasonable amount which should 
be allowed as an attorney’s fee in the case; also, the evidence of Thomas Cradick, 
who was a brother of the deceased, and who testified that he had never ridden a 
horse in police clothes; that his brother, George, the deceased, was a member of the 
police force, and rode horses for a number of years. He also testified that he was 
very familiar with the handwriting of his brother, George L. Cradick, and that the 
signature to the application to the defendant company was the signature of his 
brother. 

“Another witness testified that he was formerly a sergeant of the mounted police, 
and that Thomas Cradick was never a mounted policeman, but that the deceased, 
George, was. 

“There was other evidence tending to show the genuineness of the signature of 
the deceased. 

“The plaintiff then testified that she was present when her husband was exam- 
ined by a doctor who gave his name as Devereaux; that she did not know that her 
husband was afflicted with tuberculosis prior to his death; that her signature ap- 
peared on Defendant’s Exhibit No. 7, which was a certificate filled out by her, addressed 
to the defendant, in which she stated that deceased had never been an inmate of or 
prescribed for at any hospital, public institution, or dispensary, and that at the time 
she gave such answer she knew her husband had been an inmate at the Koch Hos- 
pital; that she had visited him there, but that she did not know what kind of an 
institution it was at that time, but supposed now it was an institution maintained for 
tubercular people. She further testified that her husband worked up to the he 
died, after he came out of the hospital. 

“Chester Alexander, in surrebuttal for defendant, testified that he was an insur- 
ance claim adjuster; that he visited plaintiff on one occasion for the purpose of ob- 
taining some certificates from her, at which time she denied that she was present 
when her husband was examined by defendant’s physician; and also that she did 
not know that her husband had been in Koch Hospital. 

“Defendant tendered into court the amount of the premiums received on these 
policies.” 

The Court of Appeals held that the filing of defendant’s cross-bill, alleging 
fraudulent representations by the insured in his application and a fraudulent imper- 
sonation of insured by another person in the medical examination, with a prayer 
for cancellation of the policies, did not convert the suit into one in equity, and held 
that gthe trial court erred in denying to plaintiff the right to trial by a jury. This 
holding relator asserts is in conflict with the controlling decision of this court in 
Carter v. Insurance Co., 275 Mo. 84, 204 S. W. 399, L. R. A. 1918F, 325. Dependent 
upon the foregoing, relator makes the further contention that the Court of Appeals 
declined to review the evidence as it was bound to do on appeal, the suit being one 
in equity, and in that respect its ruling also contravenes numerous and controlling 
decisions of this court. Relator urges also, in connection with the foregoing, that 
error was committed by the Court of Appeals in holding that the testimony of Drs. 
Dwyer and Devereaux, admitted for defendant over the objection of the plaintiff, was 
incompetent, and asserts that holding is in contravention of certain decisions of this 
court. 

The foregoing outlines the substantial features of the case, except, however, the 
fact that it is urged at length and strenuously, in the brief and argument for relator, 
that according to the uncontradicted documentary evidence, referred to in the opin- 
ion, the insured at the time he applied for the insurance, had tuberculosis, the disease 
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which it was alleged contributed to or caused his death and knew that he had said 
disease. 

The discussion in the briefs has traveled somewhat beyond the confines of a cer- 
tiorari proceeding. Briefly, the situation is as follows: The trial court conceded 
defendant’s claim that the suit was to be heard as one in equity, denied plaintiff's 
request for a jury, admitted the testimony to which the plaintiff objected, and found 
for plaintiff. The Court of Appeals held that the action remained an action of law, 
considered the documentary and other evidence, admitted, both as to relevancy and 
weight, held incompetent, the testimony of the two physicians and the hospital report 
of Dr. Dwyer, and found that there was evidence sufficient to sustain the judgment 
as upon an action at law. 

[1-4] The first question is upon the ruling of the Court of Appeals that the suit 
was to be tried as one at law, and not in equity by virtue of the filing of the cross- 
bill asking for cancellation of the policies. In this supervisory proceeding the ques- 
tion is whether the conclusion pronounced by that court is in conflict with the con- 
clusion of this court in its last and controlling decision, upon the same or similar 
facts. State ex rel. Raleigh Inv. Co. v. Allen, 294 Mo. 214, 242 S. W. 77; State ex rel. 
Brotherhood of American Yeomen vy. Reynolds, 287 Mo. 169, 229 S. W. 1057. The 
question arises here upon the character of the respective cross-bills filed, in this case, 
and in Carter v. Ins. Co., supra. The statement of the Court of Appeals that the 
cross-bill in this case alleges “that the party who actually procured the insurance 
in the name of George Cradick was an imposter” is, we think, not entirely accurate. 
In this case, as we are authorized to do, we look at the cross-bill as shown in the 
record. State ex rel. Seibel v. Trimble, 299 Mo. 164, 253 S. W. 215; State ex rel. 
Western Automobile Ins. Co. v. Trimble, 297 Mo. loc. cit. 665, 249 S. W. 902. Both 
counts of the cross-bill, directed to the two counts of the petition upon the two several 
policies, state that the application for the policies was made by George Cradick; that 
the questions in the application were answered by him; and that the policies were 
answered by him; and that the policies were issued and delivered to him. Other alle- 
gations are that George Cradick, after making the application, fraudulently procured 
another man to undergo the examination made by defendant’s medical examiner, the 
other man falsely representing himself to be George Cradick, and in that behalf and 
at the instance and request of George Cradick, making the representations or answers 
as to health, required in the medical examination. The cross-bill pleaded as essential 
matters, and at length, misrepresentations made by George Cradick himself in his 
application as to his existing and past condition of health, particularly as to disease 
of the lungs of which it was charged he died, and like misrepresentations made by 
the man who it was alleged George Cradick substituted for himself to be examined 
and to answer the questions incidental thereto. The cross-bill as drawn brings the 
alleged misrepresentations of George Cradick, those made by him in person, and those 
made by his substitute for him in the medical examination, within the terms of sec- 
tion 6142, R. S. 1919. According to the cross-bill, the misrepresentations so made 
had reference to the disease which it is alleged contributed to or caused the death 
of George Cradick, a disease of the lungs. These misrepresentations were thus attrib- 
utable to George Cradick himself, whether they were answers given to questions, 
or consisted of the physical condition presented by the person put forth for exami- 
nation. However, the cross-bill in this case does not. directly state that the alleged 
substitute for George Cradick in the medical examination was a person in good health, 
or apparent good health; but it contains the allegations of misrepresentations, as 
stated, as to past and existing condition of the health of George Cradick. 

In Carter’s Case, the cross-bill made no reference to misrepresentations so as to 
conditions of health, but was founded upon fraudulent personation of the putative 
assured, by another person. In Carter’s Case the defendant did not claim that it had 
been deceived by Delmar Ridgeway himself. In the first count of the cross-bill, 
defendant, after setting forth certain matters, said: 

“But defendant states that it was fraudulently imposed upon by said plaintiff 
and the person who represented himself to be Delmar Ridgeway and made the appli- 
cation for insurance and took the medical examination.” 

This was charged as done at the instance of the plaintiff. It is not charged 
against Delmar Ridgeway. In the second count of the cross-bill in Carter’s Case, the 
defendant alleged that “a certain person falsely representing himself to be Delmar 
Ridgeway, to wit, the Delmar Ridgeway referred to in plaintiff’s petition,” made the 
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application. After reciting the issuance and terms of the policy, the defendant said: 

“That said application was not made in good faith by said alleged Delmar Ridge- 
way for the benefit of the beneficiary named in said policy, but was made at the insti- 
gation and request of plaintiff, John C. Carter, for his own use and benefit.” 

That is, the pretended Delmar Ridgeway did not make the application for the 
benefit of the real Delmar Ridgeway, but for the use and benefit of the plaintiff. 
It was alleged in the first count that plaintiff “caused said alleged Delmar Ridgeway 
fraudulently to execute a last will and testament, purporting to be the last will and 
testament of Delmar Ridgeway, the person referred to in plaintiff’s petition,” devis- 
ing and bequeathing said policy to plaintiff. In the second count the allegation was 
that plaintiff “caused said alleged Delmar Ridgeway to execute a last will and testa- 
ment whereby he bequeathed said policy of insurance to plaintiff.” The allegation 
was that the policy was not delivered to Delmar Ridgeway, but that the plaintiff 
fraudulently obtained possession of it. The distinction between the allegations of 
the cross-bill in Carter’s Case, and in this case, is material. In Carter’s Case the 
defendant’s complaint was that it had been imposed upon by the plaintiff and his 
confederate, and not by the real Delmar Ridgeway. In the case at bar, the complaint 
is that defendant was deceived by George Cradick himself. In that case the policy 
was not issued to the alleged perpetrator of the fraud. He was alive, and was prose- 
cuting the cuit. In this case the alleged perpetrator of the fraud obtained the policy, 
issued to himself, but was dead before the suit was brought. 

The Court of Appeals founded its decision upon the ruling of this court, in 
Schuermann v. Union Central Life Ins. Co., 165 Mo. 641, 65 S. W. 723, and in the 
more recent case of State ex rel. National Council of Knights and Ladies of Security 
v. Trimble, 292 Mo. 371, 239 S. W. 467. In the first-mentioned case the suit was at 
law by the beneficiary, the insured having died. The defense set up was that the 
policy was issued in reliance upon certain false representations made by the insured, 
as to the past and present condition of his health, and known by him to be false. 
There was no claim that another personated the insured in the medical examination. 
The answer invoked the exercise by the court of its powers as a court of equity, and 
asked for cancellation of the policy. The trial court held that the case was triable 
as an action at law, overruled defendant’s objection to impaneling a jury, and sub- 
mitted the issues to the jury. The correctness of that ruling was the issue on appeal. 
This court considered the question as upon the nature of the issue, and also as 
affected by the provisions of section 7890, R. S. 1899, now section 6142, R. S. 1919. 
It was said, loc cit. 651 (65 S. W. 725): 

“The liability of defendant on the policy in suit, matured by the death of the 
plaintiff’s husband, and that liability under the act in question, could only be avoided 
by showing that some misrepresentation or misrepresentations made by the insured 
in obtaining same, actually contributed to his death. As said, that is a legal defense 
strictly, triable by a jury, whether the section in question had so designated it to be 
tried as such or not.” 

Further on it was said: 

“Why have the court to go through the useless form of having a contract annulled 
on account of its conditions therein or connected with its original issuance, that could 
never possibly affect the question of defendant’s further liability, now that the party 
insured was dead and the life of the policy had expired.” 

And upon the same line, it was said, loc. cit. 652 (65 S. W. 726): 

As far as concerns defendant, its liability to harm on account of the policy in 
suit terminated in the death of the insured. If the alleged misrepresentations made 
by him, did not actually contribute to the cause of the insured’s death, they could 
never result in a possible harm to defendant in the future and for that reason no 
court should be called upon to do the useless and foolish thing of formally declar- 
ing annulled a contract not capable of possible future injury to anyone, whatever the 
nature or form the proceeding might assume, or the character of the court to which 
it was addressed.” 

In- Kern v. Legion of Honor, 167 Mo. 471, 67 S. W. 252, the defendant was a 
fraternal beneficial association organized under the laws of Massachusetts. This 
court, after discussing the issues made or attempted to be made by the answer, and 
the statutes applicable, held that the defendant’s answer, failed to conform to the 
requirements of the statutes, and stated “no defense under the statutes or in equity.” 
In the course of this discussion, it was said, loc. cit. 488 (67 S. W. 257): 
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“The statute takes away no material right that was enjoyed prior to its adoption. 
It is still competent for the company, during the life of the assured but not after his 
death, to bring a bill in equity to set aside the contract on the ground that it was 
procured by fraud.” (Schuermann v. Ins. Co., 165 Mo. 1, c. 652.)” 

Reference to the Schuermann Case was made in Keller v. Home Life Ins. Co., 198 
Mo. 440, 95 S. W. 903, which was an action at law on a policy. The answer pleaded 
misrepresentations in procuring the policy, as a defense, but did not ask cancellation. 
The opinion treats the case as one wherein the issues were, under the statute, sub- 
missible to a jury. 

In State ex rel. v. Trimble, 292 Mo. 371, 239 S. W. 467, the defendant in the 
original suit was a fraternal beneficial association, organized under the laws of 
Kansas, and authorized to operate in this state. The suit was one at law brought 
after the death of the insured. The defendant set up in avoidance the making of 
misrepresentations by the insured in obtaining the policy, but did not tender nor 
deposit in court the premiums paid. The trial court found for the plaintiff, and the 
Kansas City Court of Appeals affirmed the judgment. The point most at issue in this 
court in certiorari was that, while the Court of Appeals found that the evidence 
fully sustained defendant’s allegation as to misrepresentations, it further found that 
defendant had not tendered nor made deposit of the premiums, and, in failing to do 
that, could not successfully defend on account of breach of warranties by the assured. 
Upon that, the prominent, but not the sole, issue made, this court, in banc, held that 
the defendant, as a fraternal beneficial association, was relieved from the requirement 
of tender and deposit of premiums, by the terms of the statute governing such asso- 
ciations, and could make the defense without such tender and deposit. There was, 
however, another issue, so far pressed by the relator in that case, and so far apparent 
in the opinion of the Court of Appeals, that this court felt constrained to express an 
opinion upon that issue also. That question was: What was the character of the 
suit, wherein, in an action at law after the death of the insured, the defendant sought 
to be relieved of liability by setting up the making of fraudulent representations in 
obtaining the policy, and asking cancellation thereof? After reference to a Michigan 
case, it was said, loc. cit. 383 (239 S. W. 470): 

“Whatever may be the rule in the State of Michigan it has been expressly decided 
in this state that after the death of the insured an action in equity to cancel the policy 
is not the proper remedy, and that when suit has been brought on the policy the in- 
surance company cannot convert the action into a case in equity by alleging fraud- 
ulent misrepresentations in the procurement of the policy and praying for its cancel- 
lation. (Schuermann v. Union Central Life Ins. Co., 165 Mo. 641.) Under section 
6937, Revised Statutes 1909, it is provided that no misrepresentation shall be deemed 
material or render the policy void, unless it contributed to the contingency on which 
the policy becomes payable, which would be the death of the insured in the case of a 
life insurance policy, and the question whether such misrepresentation so contributed 
to such contingency in a jury question. It is not clear from the opinion that the 
Kansas City Court of Appeals held that in making such defense relator was put into 
the position of a company seeking to cancel an insurance policy, but relator seems 
= to regard the opinion. If such is the holding, it is in conflict with the Schuermann 

ase.” 

The ruling of the Court of Appeals upon the question presented here is not in 
conflict with the rulings of this court, but is in accordance with those rulings in the 
cases mentioned, which are consistent, and controlling of this case. Those rulings are 
in harmony with the rulings of the courts of most other states upon the quesiton of 
the right to invoke the exercise of the powers of a court of equity, under the circum- 
stances shown, after the death of the insured. Illustrative of these is Mutual Life 
Ins. Co. v. Stevens (Minn.) 195 N. W. 913, wherein many authorities are cited. 
Among them mention is made, loc. cit. 914, of Johnson v. Swanke, 128 Wis. 68, 107 
N. W. 481,5 L. R. A. (N. S.) 1048, 8 Ann. Cas. 544; and of the holding in the latter 
case the Minnesota court said: 

“The case is well considered, and many authorities are cited. Its particular value 
is in the holding that equity jurisdiction has been restricted in this country, in defer- 
ence to the constitutional right of trial by jury. As was said in the Omberson Case, 
the law unquestionably is, and we so hold, that, in the absence of some specjal cir- 
cumstances of a nature to cause irreparable loss, an action, after a loss under an 
insurance policy, to cancel the policy for fraud cannot be maintained.” 
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The holding of the federal courts is the same. The question was fully considered 
in Cable v. United States Life Ins. Co., 191 U. S. 288, 24 S. Ct. 74, 48 L. Ed. 188. 
See, also, Griesa v. Mutual Life Ins. Co., 169 F. 509, 94 C. C. A. 635. In the latter 
case it was said, loc. cit. 513 (94 C. C. A. 639): 

“Tt is the settled law of this circuit, and of the Supreme Court, that after the 
death of assured a suit in equity will not lie for the surrender and cancellation of the 
policy upon the ground that it was obtained by fraud, for the reason that the com- 
pany has a plain, speedy, and adequate remedy by interposing the fraud as a defense 
to an action at law upon the policy.” 

What was said upon the subject, in Carter’s Case, if general force be given to the 
words used, is out of line with the rulings of this court in its former and in its last 
ruling upon the question here at issue. What was said in the opinion in that case, in 
holding that the cross-bill converted the plaintiff’s action at law into a suit in equity, 
is to be strictly confined, in its application, to the peculiar facts set up in the cross- 
bill, the theory of which was that the plaintiff, not Delmar Ridgeway, obtained the 
policy payable upon the death of the latter. 

II. The relator urges that the good or bad faith of the applicant for insurance 
is immaterial, if, as a matter of fact at the time of the delivery of the policy, the 
assured was actually suffering from a disease which caused or contributed to cause 
his death, citing Burgess v. Pan-American Ins. Co. (Mo. Sup.) 230 S. W. 315. Fol- 
lowing that, it is contended that the uncontradicted documentary evidence referred to 
in the opinion of the Court of Appeals shows conclusively that the assured in this case 
had tuberculosis at the time he applied for the insurance. The Court of Appeals in its 
opinion announced the following finding, not heretofore set out: 

“The defendant undertook to and did invoke the defense that the deceased was 
not the party examined by Dr. Devereaux, its examining physician, when the evidence 
is overwhelming to the effect that Dr. Devereaux examined the insured, and that he 
was mistaken when he referred to the insured’s brother as a mounted policeman 
instead of the insured.” 

On that point the evidence was not documentary, but oral. Recurring to the 
finding of the Court of Appeals heretofore set out, concerning the testimony of Dr. 
Devereaux the opinion finds that Dr. Devereaux testified: 

“That if the person representing himself to him as being George Cradick had 
been in the hospital from September 21 to December 14, 1918, afflicted with tuber- 
culosis, he could have discovered it by the examination which he made; that the 
physical examination which he made of this patient would have shown it readily; 
that the man he examined was a healthy man.” 

But the sufficiency of the evidence to support the judgment is not here for re- 
view as upon an appeal to this court. It was before the Court of Appeals for that 
purpose, and that court has made its examination and stated its finding. 

“It is safe to say (all of our recent rulings considered) that we will go only to 
the opinion of the Court of Appeals for the facts in evidence. In other words, that 
we will not review the case as one upon appeal here. This rule precludes us from 
examining the evidence of witnesses to determine de novo, as it were, the question 
whether there was evidence to take the case to the jury. The Court of Appeals 
found that there was such evidence (stating the facts shown) and we will go no 
further.” Graves, J., in State ex rel Dunham v. Ellison, 278 Mo. loc. cit. 654, 213 
S. W. 459, 460. 

The conclusiveness of the documentary evidence referred to in the opinion, which 
relator urges is uncontradicted, depends upon the accuracy of the information, and 
accuracy of statement of the persons (called as witnesses) making those documents, 
or statements as to the state of health of the insured, at and prior to the time he 
made the application. We cannot go into the testimony of these persons to determine 
the question of their accuracy or conclusive character. The Court of Appeals has 
done that, and, after stating the facts shown, has ruled that there was sufficient evi- 
dence to support the judgment; the action being one at law. Also, it is proper to 
observe here that the Court of Appeals, after holding that the report made under 
the supervision df Dr. Dwyer, and his testimony and that of another physician were 
incompetent, unless there was a waiver as to these physicians, added the following 
conclusion : 

“But aside from this question plaintiff made a prima facie case, and the action 
being one at law, and there being sufficient evidence to support a judgment in her 
favor, we need not pursue these questions further.” 
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In consideration of what has been shown, we need not go further here. 

It follows that the writ herein issued should be quashed. 

Seddon, C., concurs. 

Per CurtaM. The foregoing opinion of Lindsay, C., is hereby adopted as the 
opinion of the court. 

All concur; James T. Blair, J., in result. 


STATE ex ret NEW YORK LIFE INS. CO. v. TRIMBLE, Junce, et At. 
(No. 25330.) 
(Supreme Court of Missouri, in Banc. Dec. 18, 1924. Motion for Rehearing 
Denied Dec. 30, 1924.) 
267 Southwestern Reporter, 876. 

1. INSURANCE—SLIP ATTACHED TO POLICY AS ILLUSTRATION OF 
POSSIBLE DIVIDENDS HELD NOT PART OF POLICY NOR GUAR- 
ANTEE OF SUCH DIVIDENDS. 

Where -policy throughout contained provisions to effect that dividend was not 
apportionable, determinable, or payable till end of accumulation period, slip attached 
to policy, which stated that it was but illustration of what privileges of assured might 
be, and which contained red ink statement that the dividend therein stated was not 
guaranteed, held not part of policy or guaranty to insured of such dividend. 

(For other cases, see Insurance, Dec. Dig. § 150, 520.) 

2. INSURANCE—UNEQUIVOCAL LANGUAGE OF POLICY MUST BE 
GIVEN ITS PLAIN MEANING. 

Unequivocal language of policy must be given its plain meaning. 

Woodson, J., dissenting. 

(For other cases, see Insurance, Dec. Dig. § 146 [2].) 

Certiorari by the State, on the relation of the New York Life Insurance Com- 
pany, against Francis H. Trimble and others, Judges of the Kansas City .Court of 
Appeals, and George Stevenson, Jr., to review judgment of that court in action 
by George Stevenson against relator. Record quashed. 

Lathrop, Morrow, Fox & Moore, of Kansas City, for relator. 

Fred A. Boxley, of Kansas City, for respondents. 

James T. Brair, J. Certiorari. The writ brings into this court the record of 
the Kansas City Court of Appeals in the case of George Stevenson, Jr., v. New 
York Life Insurance Company. That was a suit upon a limited payment accumula- 
tion policy for $2,000. The amount sued for, $1,812, was composed of a guaranteed 
reserve of $1,078 and $734, which second sum was alleged to constitute guaranteed 
dividends over a 20-year period. Stevenson recovered the full amount, and the 
company appealed. The Kansas City Court of Appeals affirmed the judgment. 
This is the record sought to be quashed. 

There are two particulars in which relator contends the opinion of the Court 
of Appeals conflicts with decisions of this court. One of these is in the holding 
that a Kansas statute was in the case and governed the contract, and the other 
is that a “slip attached was a part of the policy, notwithstanding the -statement 
therein that it was merely an illustration of what the privileges of the assured 
might be,” and constituted a guaranty of dividends in the sum of $734. The con- 
troversy concerning the application of the unpleaded and unproved laws of Kansas 
to the case, with the effect that they were held to defeat a policy contract that New 
York laws should govern, need not, in the view we take of the case, be determined. 

[1] On the other question the opinion of the Court of Appeals, under our 
decisions, gives access for the purpose of this proceeding to the facts which will 
follow. The policy was executed by the Company on May 22, 1895. March 15 of 
each year was the premium date, and the accumulation period of the policy 
ended March 16, 1915. The annual premium was $107.20. There are the usual 
provisions found in such policies. Among others, the application is made part of 
the policy, and the “benefits and provisions” set out on a subsequent page are 
incorporated by ample reference. Ten premium payments were to be made, and 
ten only. This concludes the first page. Under the head of “Benefits and Pro- 
visions,” on the second page of the policy, it is provided: 

“This policy participates in surplus as hereinafter provided, but no dividend shall 
be apportioned to it before the end of the accumulation period. If the insured 
elects to continue this policy beyond the accumulation period under one of three 
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benefits first named below, no further dividend shall be apportioned to it before 
the end of each period of five years thereafter. 

“The accumulation period of this policy ends on the 15th day of March, 1915. 

“The insured shall then be entitled, if living, and if the premiums have been 
duly paid in full, to select and receive one of the six benefits following: 

“First. To continue this policy without further payment of premiums, and to 
receive the dividend then apportioned by the company in cash; or 

“Second. To continue this policy without further payment of premiums, and 
to receive the dividend then apportioned by the company converted into an annuity; or 

“Third. To continue this policy without further payment of premiums, and 
to receive the dividend then apportioned by the company converted into an additional 
paid-up insurance without participation in surplus, subject to evidence of good 
health satisfactory to the company; or 

“Fourth. To discontinue this policy and to receive its entire cash value, as 
stated below, in cash; or 

“Fifth. To discontinue this policy, and to receive its entire cash value, as 
stated below, converted into an annuity; or 

“Sixth. To discontinue this policy and to receive its entire cash value, as 
stated below, converted into paid-up insurance without participation in surplus, any 
excess over the face amount of this policy being subject to evidence of good health 
satisfactory to the company. 

“The company guarantees that the entire cash value of this policy at the end 
of the accumulation period shall be one thousand and seventy-eight dollars ($1,078), 
and in addition the dividend then apportioned by the company. 

“Unless the insured shall notify the company in writing, before the end of 
the accumulation period, which benefit has been selected, the dividend then appor- 
a by the company shall be converted into an annuity, as provided in the second 

enefit. 

“This policy participates in surplus only as hereinbefore provided.” 

Then follow provisions concerning loans on the policy, and a paragraph to 
the effect that “no agent has power in behalf of the company to make or modify” 
the policy or bind the company by promises or representations and the like. Pro- 
visions appear concerning payment of premiums, reinstatement, proofs of death, 
non-forfeiture, and the like. Then follows a “table of guaranties, if payment of 
premiums is discontinued,” provided there is no indebtedness against this policy (pur- 
suant to the Insurance Law [Chapter 690, Laws of 1892] of the State of New 
York). “If the premiums are paid. * * *” Then follow tables showing, in case 
3, 4, 5, 6, 7, 8, 9, or 10 payments have been made, (1) the respective dates to which 
the policy will be continued for its full amount; or (2) the respective sums, $600, 
$800, $1,000, $1,200, $1, 400, $1,600, or $1,800 of paid-up insurance for which the 
policy would be indorsed “as hereinbefore provided.” This ends the second page. 

The third page of the policy contains the application, warranties, other agreements 
of insured, and the medical examination. Among other things insured agreed: 

“(2) That inasmuch as only the officers at the home office of the company 
in the City of New York have authority to determine whether or not a policy shall 
issue on application, and as they act on the written answers referred to” (those in 
the application, and medical examination) “no statements, promises, or information 
made or given by, or to, the person soliciting or taking this application for a policy, 
—or by or to any other person, shall be binding on the company, or in any manner 

affect its rights, unless such statements, promises, or information may be reduced 
to writing, and presented to the officers of the company at the home office, in this 
application. 

“(3) That in any distribution of surplus or apportionment of dividend, the 
principles and methods which may be adopted by the company for such distribution 
or apportionment and its determination of the amount equitably belonging to any 
policy which ,may be issued under this application, shall be and are hereby ratified 
and accepted.” 

Then follow provisions as to the taking effect, suit on, and form of policy, and 
then the medical examination and signatures to the policy by relator’s representatives. 

The fourth page of the policy contains only this: 

“New York Life Insurance Company. Insurance on the life of George Steven- 
son, Jr. Policy No. 677112. Amount $2,000. Kansas Branch, New York Life Ins. Co.” 
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The “illustration” slip which gave rise to this controversy was pasted to “the 
top margin of page 3,” which page contained the application and medical exami- 
nation, but ‘did not contain any agreement on the part of the company. It is not 
referred to in the policy. The slip mentioned was headed: 

“This blank may be used to illustrate all ordinary life forms of accumulation 
policies, and other forms where the accumulation period is the same or longer 
than. the premium-paying period.” 

Beneath this, in capital letters, appears: 

“ILLUSTRATION OF THE ACCUMULATION POLICY OF THE NEW 
YORK LIFE INSURANCE COMPANY.” 

Beneath this last the page is divided into two columns. In the left-hand column, 
in the order in which they are given, proceeding downward, appear the following: 

“Plan, ten payments: 20-year accumulation; age 35; amount of policy, $2,000.00; 
annual premium, $107.20; loans at 5 per cent., sixth year $380.00; eleventh year 
up to $856; sixteenth year up to $962.00.” 

In the right hand column, proceeding the same way, are these: 

“(1) Cash Value at End of 20 years: 


Reserve $1,078.00 
Dividend 


Total cash value $1,812.00 


or 
“(2) Equivalent in paid-up insurance (purchased by above cash value). $3,360.00 


or 
“(3) Draw a (dividend) $ 734.00 
an 
“Continue policy of $2,000.00, drawing dividends thereafter.” 

Between these two columns, running up and down the full length of the 
columns, printed in red ink, are seven lines which read: 

“The only figures authorized by the company to be inserted in this blank 
are those printed in the illustration book of the current year for this class of policy. 
The authorized figures representing or indicating dividends are those of actual 
settlements made during the current year. Being profits, the company does not 
— or promise the same dividends under policies issued now to mature here- 
after.” 

This is printed and spaced so that it is almost three inches long and nearly 
three quarters of an inch in width. It occupies what is practically the center of 
the slip, from all margins, and runs about half way across it. Below this and the 
two columns there appears: 

“Option No. 2 is subject to satisfactory re-examination on limited payment life 
and endowment policies. 

“Option No. 3 is not offered on endowment policies. When option No. 3 is 
selected on limited payment life policies, no further payments by the insured are 
required. When option No. 3 is selected on ordinary life policies, premium pay- 
ments will continue at the original rate.” 

Then, in capital letters, blow: “FOR CONDITIONS OF CONTRACT, SEE 
OTHER SIDE.” On the “other side” this appears: 

“Insurance That Insures. 
“A Policy 


Absolutely without restrictions as to occupation, residence, travel, habits of life, 
or manner of death. 
“A Policy 
With no conditions whatever. Payment of premium alone required. 
“A Policy 
With a month’s grace for payment of premiums, interest at rate of 5% for 
actual time deferred. Policy will be paid in full in case of death during 
the month of grace, less only the overdue premium. 
Policy 
a tot reinstatement, in case of lapse, under easy conditions. 
olicy 
Automatically nonforfeitable after three annual premiums have been paid, the 
policy being extended for its full amount for a period shown therein, without 
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action on the part of the insured, or indorsed as paid-up for an amount 
shown therein, on request within six months. 
“A Policy 


Positively incontestable after one year. 


“W. H. Kelly, Spl. Agt. 
“312 N. Y. Life Bldg., Kansas City, Mo.” 


The court of appeals states that the uncontradicted evidence shows that the 
illustration slip was attached to the policy when it was delivered to Stevenson. 
The court says: 

“The only dispute as to these figures refers to the item of $734 dividend, plain- 
tiff claiming that as this sum was specified in the illustration slip, defendant is 
thereby obligated to pay this amount. On the other hand, defendant denies that 
these figures were guaranteed, under the contract, and declares they were included 
in the illustration slip merely as an estimate.” 

And again: 

“The parties seem to agree that the principal point for our determination is 
whether or not this illustration slip attached to the policy, as aforesaid, constitutes 
a promise to pay at the end of 20 years, as the cash value of the policy, the sum 
of $1,812. Plaintiff urges that it does, while defendant claims that the dividend 
item amounted to $262.16 instead of $734, and it is upon this difference of opinion 
that this legal controversy is waged.” 

Upon this question the Court of Appeals wrote as follows: 

“This brings us to the remaining point in the case, namely, as to whether or 
not the slip attached was a part of the policy, notwithstanding the statement therein 
that it was merely an illustration of what the privileges of the assured might be. 
We think there can be no doubt but that it should be taken and considered as 
though the defendant itself had filled in the blanks and attached the slip to the 
policy, and then delivered it to the plaintiff. It is noted, also, on the face of said 
slip that all items appearing thereon, excepting the amount of the dividend, are 
guaranteed by defendant, and the estimated item of $734 is bracketed with the 
amount of reserve of $1,078, which is guaranteed, or authorized by the company. 
in our application of the law to the facts of this case, we follow the rule declared 
by this court in Thomas v. Life Insurance Co., 198 Mo. App. 533, 205 S. W. 533, 
and followed in Punton v. Insurance Co., 213 Mo. App. 49, 245 S. W. 1080. It 
was held in the Thomas Case that where a life insurance company attached such a 
slip of paper to a policy wherein it stated, by way of illustration of what the policy 
would earn as surplus in a 20-year period, what similar policies had earned in other 
similar periods, such paper made a prima facie case for the assured that his policy 
would earn a like amount in the absence of the company showing the actual fact 
which was within its knowledge and unknown to the assured. The opinion stated, 
at page 541 (205 S. W. 536): “Now that showing was of some probative force. 
The true amount was wholly unknown to plaintiff, but was fully known to defen- 
dant. It had data at hand from which it could, at any moment furnish complete 
information. In these circumstances was not the onus thrown on defendant to show 
the true amount if it meant to dispute the “green slip illustration’? There is a 
rule of evidence that where knowledge of a material fact lies with one party he 
must prove it (Clifford v. Donovan, 195 Mo. 266, 285; Frame v. Sovereign Camp, 
67 Mo. App. 127, 135); the other party being unable to produce evidence of it, 
it will be presumed to be that which would be most advantageous to the party who 
cannot produce it as against him who can. * * * It would be as unjust as it 1s 
absurd to say that an insurance company may apportion an arbitrary amount as 
the surplus, and when its correctness is questioned, to allow it to hide the fact by 
refusing to produce the evidence showing such fact.’ 

“Tt is urged by defendant that plaintiff could not have been misled by the item 
of $734 dividend in the illustration slip, because it was stated in print, on the face 
thereof, that this amount was not guaranteed. But, as stated above, the printing 
in which this statement appears is in very small type, much smaller than the rest 
of the printing on the slip, and is in red ink. Courts do not look with favor upon 
this method of setting out material points in contracts, and we must rule that the 
statemént so printed*in this contract is not controlling. This situation did not arise 
in either the Thomas or Punton cases above cited. 

“Further, it is urged that the defendant did not authorize the attachment of 
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the slip to the policy, and that it was attached thereto after said policy left the hands 
of defendant. There can be no doubt that the agent who delivered the policy, by mail 
or otherwise, to the insured was the agent of defendant for the purpose of such 
delivery, and when so delivered, the slip in question was attached to said policy 
and became part of the contract, and that the company is bound thereby. 

“Defendants declare there is no evidence of record that any inducements were 
held out to plaintiff at the time the policy was applied for that the amount of the 
dividend would be $734, or any other specified amount. Accepting this statement 
as true, it is also a fact that the slip in question was attached to the policy when 
it was delivered to plaintiff, and we may not say that the statements in this slip 
were not an inducement to plaintiff to accept the policy and continue the pay- 
ment of premiums. Admitting as true defendant’s statement to the effect that the 
dividend amount set out in the illustration was merely an estimate based upon the 
experience of defendant as to the amount paid on policies of the same class at a 
period then ended, it is well known that parties are constantly undertaking financial 
obligations where the results are as uncertain as they were in this transaction; 
and while this element of uncertainty as to amount was present, it was one which 
the parties well might agree to fix definitely by an estimate based on results there- 
tofore ascertained from experience in this class of policies under similar or like 
conditions. Timlin v. Insurance Co., 141 Wis. 276.” 

After restating the question for decision to. be “whether or not the slip at- 
tached was a part of the policy, notwithstanding the statement therein that it was 
merely an illustration of what the privileges of the assured might be,” the court 
held: (1) That the illustration slip was attached by relator’s agent and authority; 
(2) that “on the face of said slip all items appearing thereon, excepting the amount 
of the dividend, are guaranteed by defendant, and the estimated item of $734 divi- 
dend is bracketed with the amount of reserve of $1,078, which is guaranteed on 
authority of the company; (3) that the rule applied in Thomas v. Life Ins. Co., 
198 Mo. App. 533, 205 S. W. 533, governs this case, wherein it was held that the 
amount in an illustration slip was prima facie proof of the amount earned by the 
policy. It seems the court did not directly decide the question it stated the parties 
presented. 

It is obvious that the policy in this case when the illustration slip is left out 
of consideration, makes it so plain that no dividend is apportionable, determinable, 
or payable until the end of the 20 years’ accumulation period in 1915, that there can- 
not be doubt about it. Time after time the plain language to that effect is repeated 
or referred to. Then in the provision (fourth) which entitles the insured to 
discontinue the policy and receive its entire cash value, and this is the provision 
upon which the insured’s action on the policy is founded, the right given is one 
“to discontinue and to receive the entire cash value as stated below.” When insured 
sought to select the benefit he would enforce, and chose this “fourth” benefit or 
provision, he was expressly sent by it to the provisions “below,” and immediately 
following the list of the six benefit provisions. The provision “below,” to which 
insured was thus sent by the “fourth” paragraph, which he had chosen as the 
one he would adopt in settlement, advised him in plain terms that “the company 
guarantees that the entire cash value of this policy at the end of the accumulation 
period shall be $1,078, and, in addition, the dividend then apportioned by the com- 
pany”; that unless notice in writing was given “before the end of the accumulation 
period,” as to which benefit had been selected, “the dividend then apportioned by 
the company shall be converted into an annuity, as provided in the second benefit.” 
Then this appears: “This policy participates in surplus only as hereinbefore pro- 
vided.” So far, it is indisputable that it is plainly stated that there can be no parti- 
cipation in surplus except in accordance with the provisions on page 2 of the policy, 
and that these provisions make it clear that no sum, payable as a dividend, is guar- 
anteed or can come into existence until the end of the 20- -year accumulation period. 
In none of these provisions does insured claim, nor could he claim he finds any- 
thing to support his position on the point under consideration. He bases his action 
on the illustration slip. This does not appear under the head of “Benefits and Pro- 
visions.” It is attached to the page which contains the application and medical ex- 
amination. It follows the provision that: “This policy participates in surplus only 
as hereinbefore provided.” The slip does not in position or language purport to 
be a contract or part of a contract. It is labeled in letters both large and small 
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an “Illustration of the Accumulation Policy.” At the end of it appears a reference 
to the “other side” for “conditions of contract.” These “conditions” on their face are 
not conditions of a particular contract. They are mere summaries of conditions 
to be found in policies. They are statements in advertising language, of policy 
“talking points.” In addition to all this, there is printed in red ink, in seven lines 
running vertically for three inches through the middle of the “slip” a plain state- 
ment in plain type to the effect that the dividend figures are mere statements of 
dividends on policies which matured in the current year (1895), and that “being 
profits, the company does not guarantee or promise the same dividends under policies 
issued now to mature hereafter.” 

It is this “illustration slip” which constitutes insured’s guaranty of $734 in 
dividends if he has one. The policy itself expressly provides to the contrary. It 
also provides that the “slip” shall not be considered on the question of participa- 
tion in surplus, as already pointed out. In this situation the Court of Appeals holds 
two or three things. One is that the type used in printing on the slip, the red 
warning that the slip does not guarantee any amount as a dividend, is small. The 
court says: 

“The printing in which this statement appears is in very small type, much 
smaller than the rest of the printing on the slip, and is in red ink. Courts do not 
look with favor upon this method of setting out material points in contracts, and 
we must rule that the statement so printed in this contract is not controlling.” 

If the court is right about this, it disposes of the fact of the slip which was 
printed in red ink. The doing of that in no way adds anything to the other language 
on the slip. Unless what is left has in itself language which aids the insured, the 
elimination of the matter in “very small type” puts him in no better position. The 
court then moved to a question other than that it had previously stated. It then 
proceeded to hold that the “illustration slip,” attached in 1895, was prima facie proof 
of the amount of actual reserve which in fact accwmulated from 1895 to 1915, and 
was apportionable to insured’s policy in 1915. To do this it assumed that the “slip” 
was attached to the policy “by way of illustration of what the policy would earn 
as surplus in a 20-year period, and refers to the Thomas Case in this connection. 
The facts in the Thomas Case are different from those in this case. It is not neces- 
sary, for that reason, to disapprove that decision in respect to the point now being 
considered. In this case the slip is in no sense an “illustration of what the policy 
would earn as surplus in a 20-year period.” Omitting the matter in red ink, as the 
Court of Appeals did, the part which remains contains nothing which justifies any 
construction or inference that the company was by it representing that the amount 
which appeared on the slip as “dividend” was to be understood as anything relating 
to the policy’s future dividends, except a simple statement of a sum by way of 
illustration. The provisions under “Benefits and Provisions” are not in small type, 
and they, also, expressly and with almost tiresome repetition, state and reiterate, 
or necessarily imply, the fact that no amount as dividend is or can be promised 
or guaranteed. For this reason the conclusion reached in this connection was wrong. 

[2] The “showing on the slip had no probative force unless the slip and con- 
tract are to be given a construction which gives plain and unambiguous language 
a meaning out of accord with the usual and natural meaning of the words employed. 
It was by this means alone that the slip in this case would become a foundation for 
the adoption and application of the ruling in the Thomas Case. The plain language 
of this policy and slip is without ambiguity, and there is no room for construction. 
In construing it contrary to that meaning, the Court of Appeals brought its decision 
into conflict with decisions of this court. Unequivocal language is to be given its 
plain meaning, though found in an insurance contract. State ex rel. v. Ellison, 269 
Mo. loc. cit. 420 ,190 S. W. 274; State ex rel. v. Trimble (Mo. Sup. 249 S. W. loc. 
cit. 905. This is the general rule everywhere, as shown by text books and decisions. 

It is not necessary to decide whether, as a matter of law, the elimination of the 
red inked part of the slip was wrong and conflicted decisions here. Neither is it 
necessary to pass upon the soundness of the Thomas Case. There is a strong dissent 
in that case which may be read with profit. It may be said that the argument in that 
case and in this that there is some impeachment of the company’s dividend figures, 
because of the fact that it had the facts for dividend apportionment, and insured 
did not have them, adds nothing to insured’s position. If this case were an 
attack on the fairness of the apportionment made, that would be an issue. It is 
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not such ‘an attack. The case is grounded upon the contention that a $734 dividend 
was guaranteed. There is, in the facts stated in the opinion, no basis for a claim 
that there was fraud in the apportionment. The record is quashed. 

Graves, C. J., and David E. Blair, White, and Ragland, JJ., concur. 

Woodson, J., dissents. 

Walker, J., absent. 


SAWYER v. SOVEREIGN CAMP, W. O. W. (No. 24230.) 
(Supreme Court of Nebraska. Dec. 29, 1924.) 
1 Northwestern Reporter, 652. 
(Syllabus by the Court.) 

APPEAL AND ERROR—DECISION OF QUESTIONS PRESENTED TO 
SUPREME COURT BECOMES LAW OF CASE, AND CONCLUSIVELY 
ADJUDICATES QUESTION. 

“The decision of questions presented to this court in reviewing the proceedings 
of the district court becomes the law of the case, and, for the purposes of the liti- 
gation, settles conclusively the points adjudicated.” Smith v. Neufeld, 61 Neb. 
699, 85 N. W. 898. 

(For other cases see Appeal and Error, Dec. Dig. § 1097[1].) 

2. COURTS—DETERMINATION OF MATTER INVOLVED IN CASES NOT 

DICTUM, THOUGH ONLY INDIRECTLY INVOLVED. 

“The determination of a matter which is involved in the litigation and dis- 
cussed at the bar is not to be regarded as mere dictum, even though it is only in- 
directly involved in the decision of the question upon which the case turns.” Lan- 
caster County v. McDonald, 73 Neb. 453 N. W. 78 

(For other cases, see Court, Dec. Dig. § 92.) 

Appeal from District Court, Douglas County; Stauffer, Judge. 

Action by Cathryn Sawyer, revived in name of Marie K. Donnelly, against the 
Sovereign Camp of the Woodmen of the World. From a judgment for plaintiff, 
defendant appeals. Affirmed. 

De E. Bradshaw and Gaines, Van Orsdel & Gaines, all of Omaha, for appellant. 

Byron G. Burbank and Will H. Thompson & Son, all of Omaha, for appellee. 
Heard before Morrissey, C. J., Day, Good, and Thompson, JJ., and Shepherd, 

District Judge. 

Goop, J. Action on fraternal beneficiary certificate. The defense alleged is 
a forfeiture because the member, without notice to the society, changed his occupa- 
tion from one that was nonhazardous to one that was listed by the society as 
hazardous and in violation of the constitution and laws of the society. There was a 
directed verdict for the plaintiff, and defendant society appeals. 

This is the third. appearance of this case in this court. The first opinion is 
reported under the title of Sawyer v. Sovereign Camp, W. O., 105 Neb. 395, 
181 N. W. 191, and the second appeal is reported under the title of Donnelly v. 
Sovereign Camp, W. O. W., 111 Neb. 499, 197 N. W. 125. 

On the second appeal to this court, the by-laws and constitution of the association, 
relating to the question of forfeiture, were presented, and how they should be 
interpreted was argued, to this court, and were by this court construed. The pro- 
visions of the by-laws in question are set forth in that decision and will not be 
here repeated. It was there held: 

“Fairly construed and reasonably interpreted, the foregoing subdivisions c, d, 
and e of Section 56, when considered together, apply to any fraternal beneficiary 
certificate issued by defendant prior to September 1, 1901, and this would of course 
include the certificate sued on. * * * It seems clear that one whose membership dated 
from 1899, as in the present case, was in a class to whom the drastic provisions 
for forfeiture contained in the 1917 amendment, in respect of change of employ- 
ment and the like, had no application, and that the beneficiary of such member 
would be entitled to the full amount named in the beneficiary insurance certificate 
less the sum of 30 cents a month for each $1,000 of insurance for the time that 
the insured was engaged in the hazardous occupation, and that such sum would con- 
stitute a lien in favor of the defendant association to be deducted from the fund 
represented by the face of the insurance certificate.” 

[1] It is the settled rule in this state that— 

“The decision of questions presented to this court in reviewing the proceedings 
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of the district court becomes the law of the case, and, for the purposes of the 
litigation, =" conclusively the points adjudicated.” Smith v. Neufeld, 61 Neb. 
699, 85 N. W. 898. 

To the a effect is, the holding in Lowe v. Prospect Hill Cementary Ass’n, 
75 Neb. 85, 106 N. W. 429, 108 N. W. 978. 

[2] Defendant, however, insists that the rule is not applicable to the instant 
case because, as it claims that part of the opinion in the former appeal which con- 
strued and interpreted Section 56 of the constitution and by-laws of the associa- 
tion is mere dictum. To this view we cannot assent. In Lancaster County v. Mc- 
Tonald, 73 Neb. 453, 103 N. W. 78, it is held: 

“The determination of a matter which is involved in the litigation and dis- 
cussed at the bar is not to be regarded as mere dictum, even though it is only 
indirectly involved in the decision of the question upon which the case turns.” 

It is true that on the second hearing of this case by this court the decision 
might have been grounded upon the question alone that the by-law providing for 
forfeiture never became effective because of failure to comply with Section 7903, 
Comp. St. 1922. Nevertheless, both questions were involved in the litigation; both 
were argued, and both were determined. The same question now presented was 
presented upon the former appeal and was determined adversely to the defendant. 
The decision upon the former hearing became the law of the case and was binding 
upon the district court, and in directing a verdict the trial court only followed the law 
of the case as previously laid down by this court. 

We find no error. Judgment affirmed. 


GRUBIAK v. JOHN HANCOCK MUT. LIFE INS. CO. 
(Supreme Court, Appellate Division, Second Department. February 6, 1925.) 
208 New York Supplement 279. 

1, INSURANCE—STATUTE HELD TO APPLY TO INSURANCE CON- 
TRACTS RULE OF ESTOPPEL APPLICABLE TO OTHER WRITTEN 
CONTRACTS. 

Insurance Law, § 58, forbidding incorporation by reference to matter not indorsed 
or attached, applies to insurance contracts rule of estoppel applicable to ordinary con- 
tracts, that written contract containing terms and conditions of agreement is con- 
clusive. 

(For other cases, see Insurance, Dec. Dig. § 151[1]. 

2. INSURANCE—FALSE REPRESENTATIONS IN APPLICATION HELD 
TO PRECLUDE RECOVERY, NOTWITHSTANDING KNOWLEDGE OF 
FACTS BY SOLICITING AGENT AND MEDICAL EXAMINER. 

Under Insurance Law, § 58, false representation that insured had never received 
medical treatment in hospital, in application for life policy, held to preclude recovery 
on policy, though soliciting agent and doctor who examined insured knew facts. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Appeal from City Court of Yonkers. 

Action by Andrew Grubiak against the John Hancock Mutual Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed, and com- 
plaint dismissed. 

See, also, —— App. Div. ——, 202 N. Y. S. 355. 

Argued before Kelly, P. J., and Jaycox, Kelby, Young, and Kapper, JJ. 

William O. Gennert, of New York City, for appellant. 

John J. Finn, of New York City, for respondent. 

Jaycox, J. The plaintiff (beneficiary) has recovered a judgment against the 
defendant (insurer) upon a policy of life insurance. By appropriate references 
thereto the application was made a part of the policy of insurance, and a copy of 
it was made a physical part of said policy and delivered to the insured. The de- 
fendant sought to escape liability thereon on the ground that certain statements 
made by the insured were false, to her knowledge, and therefore constituted war- 
ranties, and that the defendant relied upon those representations in issuing the 
policy, and as soon as it learned of their falsity had rescinded or attempted to 
rescind the policy. 

Upon the trial the defendant gave evidence which would have justified a finding 
that the policy was void for a breach of the warranties therein, or that the policy 
had been rescinded because of the false representations therein. The plaintiff was 
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then permitted to give evidence tending to show that the defendant was not in fact 
deceived at all; that the agent who acted for the defendant in soliciting the insur- 
ance and the doctor who examined the insured for defendant were both aware of 
the true facts, and knew they were not stated in said application. 


[1] Section 58 of the Insurance Law provides that: 


“Every policy of insurance issued or delivered within the state on or after the 
first day of January, nineteen hundred and seven, by any life insurance corporation 
doing business within the state shall contain the entire contract between the parties 
and nothing shall be incorporated therein by reference to any constitution, by-laws, 
rules, application or other writings unless the same are indorsed upon or attached to 
the policy when issued; and all statements purporting to be made by the insured 
shall in the absence of fraud be deemed representations and not warranties. Any 
waiver of the provisions of this section shall be void.” 


Prior to the adoption of this section the plaintiff might have escaped the effect 
of the insured’s false statements by showing that the insurer was not in fact 
deceived because it was informed of the true facts but they had not been included 
in the application. Sternaman v. Metropolitan Life Ins. Co., 170 N. Y. 13, 62 N. E. 
763, 57 L. R. A. Since the adoption of this section, however, that line of proof is 
no longer open to plaintiff. Bollard v. New York Life Ins. Co., 228 N. Y. 521, 
126 N. E. 900; Baumann v. Preferred Accident Ins. Co., 225 N. Y. 480, 122 N. E. 
628; Stanulevich v. St. Lawrence Life Ass’n, 228 N. Y. 586, 127 N. E. 315. I know 
of no question that has been more directly and positively determined. In this court 
the decision in the Stanulevich Case, 183 App. Div. 111, 170 N. Y. S. 161, was 


placed squarely upon the ground that: 


“The defendant, which through its agent knew the actual facts, cannot be held 
to have issued the policy relying on the representation, and therefore cannot 
rescind.” 

In the Court of Appeals the decision was reversed, and the complaint dismissed, 
upon the ground that the plaintiff could not maintain the action. The effect of the 
statute is to apply to contracts of insurance the same rule as to estoppel that is 
applicable to ordinary contracts, which is stated by the Court of Appeals as 
follows: 

“Tt is undoubtedly the general rule that a written contract, signed by a party 
thereto and containing the terms and conditions of an agreement, is conclusive upon 
him, and that he will not be permitted to show, in avoidance thereof, that other 
stipulations were made at the time of, or before, its execution, which would vary, 
alter, or contradict the provisions of the written instrument.” Miller v. Phoenix 
Mutual Life Ins. Co., 107 N. Y. 292, 296, 14 N. E. 271, 273. 

As the testimony introduced violated this rule, it was incompetent. 

[2] At the conclusion of the case the defendant moved that a verdict be directed 
in favor of the defendant, upon the ground that a material false representation had 
been made, and that certain warranties contained in the application were false; it 
having been stated that the insured had never been treated in a hospital, and it now 
appearing that that statement was false. This motion was based .on a claim that the 
false statement was a warranty and also a representation. The statement in the 
application was: 

“T have never received or applied for treatment at or in any hospital, dispensary, 
or sanitarium, cure of other institution.” 

The proofs of death furnished by the plaintiff showed that the insured was 
admitted to the Harlem Hospital on February 9, 1920, and discharged on March 6, 
1920, and the diagnosis was “carcinoma of cecum.” Upon a former trial the plain- 
tiff testified that the insured was in the Harlem Hospital about eight months before 
the policy was issued, and that while there an operation was performed on her, and 
that testimony was read in evidence upon this trial. Upon being called in rebuttal 
upon this trial, the plaintiff admitted that the insured had been in the Harlem Hos- 
pital, but says he was not present when the operation was performed, and only 
knew of it by being told of it, and never knew what was the matter with his wife 
until the first trial of this action. He also testified that, when solicited to insure his 
wife (the insured), he told the agent, “My wife is sick, and maybe the doctor 
won't pass her.” He says that he also told the agent his wife had been in the 
hospital. 
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The proofs of death show that the immediate cause of death was “cachexia,” and 
the primary cause “lymphr sarcoma of pelvis.” The undisputed evidence, therefore, 
shows that the statement in the application that the insured had never received or 
applied for treatment at a hospital was false. That it was material, I think, there 
can be no doubt. Neither can I see any escape from the conclusion that it was 
fraudulent. 

The judgment should be reversed upon the law, with costs, and the complaint 
dismissed, with costs. All concur. 


BANK OF JOHNSONVILLE v. SOVEREIGN CAMP, WOODMEN OF THE 
WORLD. (No. 11668.) 
(Supreme Court of South Carolina. Jan. 29, 1925.) 
126 Southeastern Reporter 332. 
INSURANCE—NOTICE TO LOCAL CLERK OF ASSIGNMENT OF RIGHT 

TO BENEFIT HELD NOT IMPUTABLE TO SOCIETY. 

Under Civ. Code 1922, § 4160, and Constitution, laws, and by-laws of fraternal 
society, made part of certificate under section 4159, notice of assignment of right to 

benefit to local clerk who had no authority to receive notice of assignment or to bind 
the sovereign camp by his consent, and whose duty consisted merely of the ministerial 
act of delivering check to beneficiary, held not imputable to society, and society was 
not bound by the assignment. 

(For other cases, see Insurance, Dec. Dig. § 79714.) 

Appeal from Common Pleas Circuit Court of Florence County; E. C. Dennis, 
Judge. 

Action by the Bank of Johnsonville against the Sovereign Camp, Woodmen of 
the World. Decree of dismissal, and plaintiff appeals. Affirmed. 

The decree of Judge Dennis follows: 

This is an action to recover $1,000 (less the amount of certain assessments) 
claimed by the plaintiff by virtue of an alleged transfer and assignment to it of a 
death benefit on a beneficiary certificate issued by the defendant, Sovereign Camp, 
Woodmen of the World, to James B. Saverance for the benefit of Mamie L. Sav- 

_erance, his wife, which said death benefit was paid to her after the alleged transfer 
or assignment to the plaintiff. The case was submitted to me at my chambers at 
Darlington, S. C., on a stipulation of counsel containing a statement of the facts 
involved, which are substantially as follows: 

The plaintiff is a South Carolina banking corporation and the defendant is a 
fraternal benefit association, organized under the laws of Nebraska and operating 
in South Carolina under the provisions of sections 4143 to 4185 of volume III of 
the Code of Laws of South Carolina, 1922. 

On January 26, 1914, a beneficiary certificate in the sum of $1,000 was issued by 
the defendant to James B. Saverance, payable to Mamie L. Saverance, his wife. On 
or about February 18, 1920, he died, and thereafter his widow, the said Mamie L. 
Saverance, intermarried with B. L. Harrison. Subsequently, proofs of the death 
of James B. Saverance were made and filed with the defendant, and on or about 
June 7, 1921, a warrant of the defendant for $901.50, the entire amount due upon 
said beneficiary certificate, was forwarded to John W. Ivy, Clerk of Pine Camp, 
No. 108, at Timmonsville, S. C., of which the said James B. Saverance had been a 
member, with instructions to deliver the same to the said beneficiary, Mrs. Harrison, 
in full payment of all benefits due her under the said certificate. The said warrant 
was so delivered and accepted by her. It was inclosed with a letter from J. T. Yates, 
Sovereign Clerk, to John W. Ivy, clerk of the local camp at Timmonsville, S. C., 
of which the following is a copy: 

“108 -S. Cc. June 10, 1921. 

“Mr. John W. Ivy, Timmonsville, S. C—Esteemed Sovereign: We enclose here- 
with warrant E-89330 for $901.50 payable to Mamie L. Saverance Harrison in full 
payment of all benefits due the beneficiary under certificate 49359-S. C., formerly 
held by the late Sovereign James B. Saverance. 

“This claim is approved for the full amount of death benefits for which the 
certificate was in effect at the death of the assured and out of the proceeds of this 
certificate there is deducted $13.50 due on the account of the deceased in accordance 
with the statement inclosed. 

“Under the provisions of Section 60 of the constitution and laws of the society 
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adopted by the Sovereign Camp in July, 1919, there was levied on every member 
under date of December 31, 1919, a special assessment of the amount of single 
premium necessary to maintain the certificates of those members in effect at the 
former rates of assessments and those members who neither adopted the rates 
provided for their attained age nor paid this assessment, thereby caused the assess- 
ment to become a lien against the proceeds of their certificates, which it is necessary 
to adjust with interest at the rate of 5 per cent. out of the amount of the certificate 
when a claim occurs thereunder. 

“Sovereign Saverance did not elect to rerate his certificate before his death, nor 
did he pay the assessment lien, therefore, in making payment of the claim it is neces- 
sary to adjust the amount of the lien out of the proceeds of the certificate. 


“Yours sincerely, 
“TSigned] J. T. Yates, 

“RAL, Sovereign Clerk.” 

On June 25, 1921, the said J. T. Yates, Sovereign Clerk, wrote to Mrs. Harrison 
as follows: 

“June 25, 1921. 

“Mrs. J. B. Saverance Harrison, Hemingway, S. C—Dear Madam: The claim 
under the certificate of this society formerly held by the late J. B. Saverance has 
been approved and paid, and on June 10 warrant in payment to you as beneficiary was 
forwarded to Mr. J. W. Ivy, Clerk of our Camp at Timmonsville, S. C., of which 
Mr. Saverance was formerly a member. 


“Yours sincerely, 
“TSigned] J. T. Yates, 
“RHL-HL. Sovereign Clerk.” 
Before proofs of death were filed with and approved by the defendant, and 
before the said warrant was issued, the said Mamie L. Saverance Harrison, bene- 
ficiary, under said certificate, and her husband, B. L. Harrison, desiring to purchase 
from one J. W. Williams a dwelling house and lot in the town of Johnsville, S. C., 
offered him, in part payment therefor, an assignment of her interest as beneficiary 
under the said certificate. Before accepting the said assignment or transfer of her 
interest thereunder, Mr. Williams requested her to obtain a statement in regard 
thereto from the local camp, of which her deceased husband had been a member, and 
pursuant to this request, she wrote as follows: 
“Jan. 6, 1921. 
“Mr. J. W. Ivy—Dear sir: Please write Mr. J. W. Williams a letter showing 
that I have one thousand dollars due me by the W. O. W. Mr. Harrison will explain 
to you why I want this. 
“Sincerely, 
“Mrs. J. B. Saverance. 
“Mrs. B. L. Harrison.” 
On January 7, 1921, the said J. W. Williams received from the said J. W. Ivy 
a letter of which the following is a copy: 
“Pine Camp, No. 108, Woodmen of the World. 
“Timmonsville, S. C., Jan. 7, 1921. 
“Mr. J. W. Williams, Johnsonville, S. C—Dear Sir: This is to advise that 
I am clerk of Pine Camp No. 108, Woodmen of the World, located at Timmonsville, 
S. C., and that the Sovereign Camp, W. O. W., Omaha, Nebraska, is indebted to 
Mrs. Mamie Saverance, now Mrs. Mamie Harrison, one thousand dollars on the cer- 
tificate of her late husband, J. B. Saverance, bearing number 43959, less the amount 
of a certain lien entered against said policy on January 1, 1920, as will appear in 
option ‘one’ under their system of rerating at that time. 
“Yours very truly, 
J. W. Ivy, Clerk.” 
This letter bore the seal of Pine Camp, No. 108, of the Woodmen of the 
World. Thereafter, on January 9, 1921, the said Mamie L. Saverance Harrison 
executed and caused to be delivered to the said J. W. Williams an instrument, of 
which the following is a copy: 
“Jan. 9, 1921. 
“To L. Y. Crosswell, Consul Commander, and J. W. Ivy, Clerk of Woodmen of the 
World, Pine Camp, No: 108, Timmonsville, S. C. 
“This is to instruct and give you authority to turn over check which is due me 
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by the Woodmen of the World on policy No. 43959 for one thousand dollars 

($1,000.00) less lien against policy for dues on certificate of my husband, J. B. Sav- 

erance, deceased, to J. W. Williams, his heirs and assigns. 

“Mamie Saverance, [Seal] 

“Beneficiary. 
“Mrs. B. L. Harrison. 

“Witness my hand and seal this the 9th day of Jan,. 1921, in the presence of 
“W. H. Dusenbury. 
“B. L. Harrison.” 

On the same day, the said J. W. Williams accepted the said assignment or 
transfer of Mrs. Harrison’s interest in said certificate as part payment of the pur- 
chase price of said dwelling house and lot, and sold and conveyed the same to her 
and gave notice thereof to Pine Camp No. 108 of the Woodmen of the World, at 
Timmonsville, S. C. Thereafter, Mrs. Harrison and her husband occupied the 
home so purchased and continued to occupy and use the same for a considerable 
period of time, and, subsequently, without any fault or action on the part of the 
said Williams or of the plaintiff in this action, voluntarily moved from and vacated 
the said premises. Thereafter, the plaintiff herein, for valuable consideration, pur- 
chased from the said J. W. Williams the aforesaid transfer or assignment, which 
bears the following indorsement: 

“T hereby transfer without recourse to me, all my right, title, and interest in the 
above for the purpose of retiring certain obligations to Bank of Johnsonville, S. C. 

“J. W. Williams.” 

Subsequently, the plaintiff, through its attorneys, notified Pine Camp No. 108, 
Woodmen of the World, at Timmonsville, S. C., of the claim and alleged right of 
the plaintiff herein to have and receive the proceeds of the said beneficiary certificate, 
and on the 11th day of February, 1921, in answer to said notice, J. W. Ivy, clerk of 
the said camp, wrote a letter to plaintiff’s attorney, of which the following is a 
copy: 

“Arrowsmith & Muldrow, Attorneys at Law, Florence, S. C—Gentlemen: Yours 
in the matter Bank of Johnsonville v. J. W. Williams et al., received this day. For 
your information, wish to say: This claim is for $1,000 less a certain lien in 


accord with the system of rerating by Sov. Camp, W. O. W., inaugurated Jan. 1, 
1920. 


“Yours very truly, J. W. Ivy.” 

When the plaintiff received from J. W. Williams the transfer of Mrs. Harrison’s 
assignment, she and her husband were occuping the said dwelling house and lot as 
a home. 

It is admitted that the defendant, Sovereign Camp, Woodmen of the World, 
had not notice or knowledge of any of the transactions hereinbefore recited, until 
after its warrant for the amount owing on the said beneficiary certificate had been 
issued and delivered to Mrs. Harrison through John W. Ivy, clerk of the camp 
at Timmonsville, S. C.; but the plaintiff contends that J. W. Ivy, clerk of the local 
camp, was the defendant’s agent and that his knowledge of said transactions is im- 
puted to the defendant. 

The beneficiary certificate sued on provides, as required by section 4159 of 
volume III of the Code of Laws oi South Carolina, 1922, that: 

“This certificate, together with the articles of incorporation, constitution, and 
laws of the Sovereign Camp of the Woodmen of the World and the application for 
membership and medical examination of the member herein named, and all amend- 
ments to each thereof, shall constitute the agreement between the society and the 
member, * * * and any changes, additions, or amendments to the articles of incorpora- 
tion, constitution, or laws, duly made or enacted subsequent to the issuance of this 
benefit certificate, shall bind the member named herein and his beneficiaries, and 
shall govern and control the agreement in all respects the same as though such 
changes, additions, or amendments had been made prior to and were in force at the 
time of the application for membership.” 

Section 83b of the constitution, laws, and by-laws of the defendant society (re- 
lating to the death benefits) provides that: 

“After proof has been properly executed and the claim approved by the Sovereign 
Commander, the Sovereign Clerk shall draw a warrant on the beneficiary fund, 
attested by the Sovereign Commander, for the amount approved, payable to the 


. 
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beneficiary or beneficiaries named therein, or to their legal representatives; said 
warrant shall be mailed by the Sovereign ‘Clerk to the clerk of the camp wherein 
deceased held his membership at the time of death, or to the clerk of the camp nearest 
cpntiguous to the place of residence of the payee, with proper instructions as to the 
delivery of same.” 

Section 4160 of volume III of the South Carolina Code of Laws provides that: 

“No subordinate body or any of its officers or members shall have the power 
or authority to waive any of the provisions of the laws and constitution of the 
association, and the same shall be binding upon the association, and each and every 
member thereof and their beneficiaries.” 

Section 109g of the defendant’s constitution, laws and by-laws provides that: 

“The clerk of a camp shall not by acts, representations, waivers, or by vote of 
his camp, have any power or authority not delegated to him or to the camp by 
the constitution and laws of this society to bind the Sovereign Camp or his camp.” 

It is clear that the clerk of the local camp had no power or authority not ex- 
pressly or impliedly delegated, to bind the Sovereign Camp by any act, representa- 
tion, or waiver; and it nowhere appears in the record before me that he had either 
express or implied authority to receive for the Sovereign Camp notice of any assign- 
ment or transfer of any benefit or claim under any beneficiary certificate or to bind 
the Sovereign Camp by his consent thereto, or that he undertook to do so. 

The so-called instrument of assignment is as follows: 


“Jan. “9, 3921. 
“To L. Y. Crosswell, Consul Commander, and J. W. a Clerk of Woodmen of the 
World, Pine Camp No. 108, Timmonsville, = 
“This is to instruct and give you authority to a over check which is due me 
by the Woodmen of the World on Policy No. 43959 for one thousand dollars 
($1,000.00) less lien against policy for dues on certificate of my husband, J. B. 
Saverance, deceased, to J. W. Williams, his heirs and assigns. 


“Mamie Saverance, [Seal] 
“Beneficiary. 
“Mrs. B. L. Harrison. 

“Witness my hand and seal this the 9th day of Jan., 1921, in the presence of 

“W. H. Dusenbury. 
“B. L. Harrison.” 

This letter merely instructs and authorizes the clerk of the local camp to deliver 
to J. W. Williams the check or warrant to be issued by the defendant to Mrs. Har- 
rison. It does not purport to be an assignment of any part of the beneficiary fund 
and, even if it were, it is admitted that the defendant had no notice or knowledge 
thereof until after the death benefit had been paid in the manner prescribed by its 
constitution, laws, and by-laws, strictly in accordance with the contract between the 
defendant and the said James B. Saverance. It appears upon the face of the order 
or so-called assignment that it was clearly understood that a check for the death 
benefit was to be sent to the clerk of the local camp for delivery to the beneficiary, 
and it is not even pretended that, when the check or warrant was issued, the defendant 
had any information that would justify it in doing otherwise. 


The plaintiff contends, however, that the instrument in question was an assign- 
ment by the beneficiary of the death benefit which vested the same in her assignee; 
but, if the said instrument be regarded as an assignment, it did not bind the defend- 
ant because it could not be bound by an assignment of which it had no notice or 
knowledge until after it had disbursed the fund that was the subject of the assign- 
ment. 5 C. J. p. 934, §-95. The transactions in question constituté merely an agree- 
ment or understanding between and among Mrs. Harrison, the beneficiary, J. W. 
Ivy, clerk of the local camp, J. W. Williams, and the plaintiff, to which the defend- 
ant was a stranger. Consequently, the defendant is not bound thereby, unless 
knowledge of John W. Ivy, clerk of the local camp, is imputed to the defendant. 

The plaintiff’s attorneys contend (a) that J. W. Ivy, clerk of the local camp, 
acted as defendant’s agent in receiving and writing letters in regard to the alleged 
assignment and that his knowledge thereof is imputed to the defendant, and (b) that 
if the clerk of the local camp did not act as the defendant’s agent in connection with 
the transactions mentioned, he nevertheless became its agent when he received its 
warrant or check for delivery to Mrs. Harrison, and that his knowledge of the 
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transfer of the death benefit to the plaintiff was then imputed to the defendant, which 
was thereby bound and made liable to the plaintiff. 

In support of their first proposition, plaintiff’s attorneys cite.and rely upon 
the case of Weathers v. Sovereign Camp of the Woodmen of the World, 119 S. C. 
402, 112 S. E. 44, between which and this case there is no analogy. That was 
an action to recover $1,000.00 on a certificate issued by the defendant to Troy E. 
Weathers for the benefit of D. Y. Weathers, the plaintiff. At the conclusion of the 
testimony, the presiding judge directed a verdict in favor of the defendant on the 
ground that it appeared by undisputed testimony that the deceased was in arrears, 
and that when he paid his dues and applied for reinstatement, he failed to comply 
with the constitution and by-laws of the defendant association, in that he failed to 
file with the clerk a written statement and certificate, duly signed, that he was in 
good health and warranting that he would remain so for 30 days thereafter, and 
that he did not continue in good health for 30 days, but died before the expiration 
of that time; whereas, the by-laws provided that a suspended member should not be 
reinstated without such certificate and warranty and unless he continued in good 
health for 30 days thereafter. It appeared by the evidence that the clerk of the 
local camp was a representative or agent of the Sovereign Camp, with certain 
enumerated powers, and that it was his duty to collect and receive dues from mem- 
bers of local lodges and to transmit the same to the Sovereign Camp; that the 
clerk accepted dues from the delinquent member and sent him a receipt therefor and 
notice that he had been reinstated, without calling his attention to the aforesaid re- 
quirements for reinstatement. The court held that if the omission to give notice 
of such requirements was intentional, it was a fraud upon the rights of the insured, 
and that if it was merely a mistake, then justice and fair dealing would not permit 
the defendant to profit by the errors of the person “whom it had selected as its 
representative.” In other words, the court held that the clerk of the local lodge 
acted as the agent of the sovereign camp in connection with the transactions there 
in question and that, consequently, his acts were their acts. 

In the case at bar, there is no evidence whatever that the clerk of the local 
camp was authorized or required to receive or transmit to the Sovereign Camp notice 
of the transactions relied on by the plaintiff, or that he had authority to bind the 
Sovereign Camp by his assent thereto. 

It is therefore necessary to consider the plaintiff’s second contention, namely, 
that the clerk of the local camp became the agent of the defendant when he received 
its check or warrant for delivery to Mrs. Harrison, and that his previously acquired 
knowledge of, and implied assent: to, the transfer of the death benefit thereupon 
became the defendant’s knowledge and assent, by legal imputation. 

In considering the question here presented, it is important to clearly understand 
the doctrine of imputed knowledge. It is founded upon the duty of an agent to his 
principal and the presumption that he has performed it. 

“The duty of an agent to inform his principal of all material facts is a duty 
- which the law conclusively presumes that the agent has performed, and a principal 
is therefore affected with knowledge of all material facts of which the agent 
receives notice or acquires knowledge while acting in the course of his employment 
and within the scope of his authority, although the agent does not in fact inform 
his principal thereof.” 31 Cyc., p. 1587, subsec. 4. 

“Notice to or the knowledge of a mere ministerial agent or servant will not be 
imputed to the principal.” 31 Cyc. p. 1591, note. 

We are not concerned with any personal obligation or duty to the plaintiff or 
his assignor that the local clerk may have assumed, but only with his duty to the 
Sovereign Camp. 

Plaintiff’s attorneys rely on the case of the Bank of Anderson v. Breedin, 119 
S. C. 39, 111 S. E. 799, which is an action upon a promissory note discounted and 
acquired for the bank by its cashier, who knew that the note was given by the 
maker to the payee to secure the performance of an agreement and was to be sur- 
rendered if and when the agreement was performed. The discretionary authority 
of the cashier to discount and acquire the note for the bank being unquestioned and 
unquestionable, the court held that his previously acquired knowledge of the con- 
dition attached to the note was imputed to his principal, the bank. That the cashier 
acted as the agent of the bank in discounting the note and,'thereby established a 
contractual relation between his principal and the maker of the note was unquestioned. 
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There is a wide difference between the case cited and this case. In the former, 
the bank, against which the doctrine of imputed knowledge was invoked, sued upon 
a contract to which it had been made a party by the authorized act of its cashier and 
thereby approved, ratified and confirmed his act. 

In this case, the defendant, against which the doctrine of imputed knowledge 
is invoked, has asserted no agreement, but, on the contrary, is contesting the plain- 
tiff’s suit on the ground that the defendant is a stranger to the agreement sued on 
and expressly denies that the clerk of the local camp had any authority, as its agent, 
to receive notice of gr to consent to the same. In the case cited it is unquestionable 
that the cashier was vested with discretionary authority, as the bank’s agent, to dis- 
count and acquire notes for it, and it was therefore his duty to communicate to 
the bank his knowledge of the condition attached to the note in question. 

In the case at bar, the delivery of the check was a purely ministerial act, in 
regard to which the local clerk had no discretionary authority. In the case cited, 
the court held that the bank was bound by imputed knowledge of all the terms of 
the contract that it asserted; but in this case, the court is asked to hold that the 
defendant is bound by imputed knowledge of an agreement that it is contesting and 
of which (it is admitted) it had no notice or knowledge. 

I find nothing in the record before me, or in the cases cited, to justify the 
conclusion that the purely ministerial act of delivering the check imposed on the local 
clerk the legal duty to communicate to the Sovereign Camp his knowledge of the 
agreement between Mrs. Harrison and others. As heretofore stated, we are not 
concerned with any personal obligation or duty to the plaintiff, or his assignor, that 
may have been assumed by the local clerk, or with his dereliction in regard thereto, 
but it is pertinent to say, in this connection, that there is no evidence of any act 
or omission on the part of the defendant that prevented the local clerk from deliver- 
ing the defendant’s check or warrant to the plaintiff, as contemplated in the letter 
or order from Mrs. Harrison, the beneficiary. She did not request that the defend- 
ant pay to Mr. Williams the amount owing to her on her husband’s beneficiary 
certificate, but merely requested the local clerk to deliver the defendant’s check 
(when sent to him in accordance with the contract between the defendant and her 
husband). There is nothing in the record to show that the defendant is responsible 
for the failure of the local clerk to do as requested. 

For the reasons hereinbefore stated, I conclude that the plaintiff has totally failed 
to prove any contractual relation between it and the defendant or any act or omis- 
sion on the part of the defendant that would render it liable to the plaintiff in 
damages. 

It is therefore ordered, adjudged, and decreed that the complaint herein be 
dismissed. 

Philip H. Arrowsmith, of Florence, for appellant. 

Dargan & Paulling, of Darlington, for respondent. 

Marion, J. We are of the opinion that the conclusion reached by Circuit Judge 
Dennis, in his very clearly reasoned decree, is correct, and while there are other 
valid grounds upon which that conclusion might be rested, we are content to approve 
and affirm the decree of the circuit court for the reasons therein stated. 

Affirmed. 

Watts and Fraser, JJ., and W. C. Cothran, Special Judge, concur. 

Gary, ©. J., and T. P. Cothran, J., did not participate. 


DEADWYLER v. GRAND LODGE, KNIGHTS OF PYTHIAS OF NORTH 
AMERICA, SOUTH AMERICA, EUROPE, ASIA, AFRICA, AND 
AUSTRALIA. (No. 11679.) 

(Supreme Court of South Carolina. Feb. 12, 1925.) 

126 Southeastern Reporter 437 
1. INSURANCE—INSURANCE CONTRACTS CONSTRUED ACCORDING 

TO TERMS USED TAKEN IN ORDINARY SENSE. 

Insurance contracts, like other contracts, are to be construed according to the 
sense and meaning of the terms which the parties have used, and, if they are clear 
and unambiguous, their terms are to be taken in their plain, ordinary, and popular 
sense. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 
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2. INSURANCE—DEATH OF MEMBER HELD NOT RESULT OF “INTEM- 
PERANCE” OR “IMMORAL CONDUCT.” 

Death of member of beneficiary society who was shot and killed by officers while 
he was attempting while intoxicated to prevent them from searching his barber shop 
for whisky was not result of “intemperance or immoral conduct” within policy ex- 
empting society from payment, where death so resulted; “intemperance” meaning 
habitual use of intoxicating liquors to excess, and “immoral conduct” meaning sexual 
immorality. 

(For other cases, see Insurance, Dec. Dig. § 787. 

3. INSURANCE—RULE AS TO CONSTRUCTION OF DEATH BENEFIT 
CERTIFICATE STATED. 

Rules of construction applicable to life insurance contracts, generally, are ap- 
plicable to construction of contracts to pay death benefits made by fraternal benefit 
associations and mutual benefit societies, excepting in so far as those rules must be 
held to be modified by the peculiar organization, objects, and policies of such societies. 

(For other cases, see Insurance, Dec. Dig. § 726.) 

4. INSURANCE—CONSTRUCTION BENEFICIAL TO INSURED ADOPTED, 
WHERE LANGUAGE IS SUSCEPTIBLE OF MORE THAN ONE CON- 
STRUCTION. 

Where language of mutual beneficiary society’s contract may be understood in 
more sense than one, or where it is doubtful whether given words were used in an 
enlarged or restricted sense, other things being equal, that construction should be 
. adopted which is most beneficial to the insured. 

(For other cases, see Insurance, Dec. Dig. § 72 
S ae —RECORD OF CORONER’ S INQUEST HELD NOT ADMIS- 

I . 


In action on death benefit policy of beneficiary society involving issue as to 
whether death was result of “intemperance or immoral conduct,” record of coroner’s 
inquest held not admissible. : 

(For other cases, see Insurance, Dec. Dig. § 818[4].) 

Appeal from Common Pleas Circuit Court of Spartanburg County; S. W. G. 
Shipp, Judge. 

Action by Mattie Deadwyler against the Grand Lodge, Knights of Pythias of 
North America, South America, Europe, Asia, Africa, and Australia. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

N. J. Frederick, of Columbia, for appellant. 

J. B. Andrews and R. B. Pasley, both of Spartanburg, for respondent. 

Marion, J. Action by beneficiaries to recover of the defendant, a domestic fra- 
ternal order, a sum alleged to be payable in accordance with the terms of a policy 
of insurance issued to one Lacy Deadwyler, deceased. 

The defense was that Lacy Deadwyler, as a member of the defendant order, was 
bound by the following rule: “Any member meeting death as the result of intem- 
perance or immoral conduct, or by suicide, shall not be entitled to the benefit provided 
in case of death,” and that he had met death “as the result of intemperance or immoral 
conduct.” 

The undisputed facts are that police officers, with a search warrant, went to 
Lacy Deadwyler’s barber shop in the city of Spartanburg to make a search for 
whisky; that Deadwyler was out when the officers went to his shop, but came in 
while they were there; that when he came in he “was heavily under the influence 
of whisky”; that in the course of the officers’ search of the shop Deadwyler tried to 
remove and destroy whisky; that there was a personal encounter between the officers 
and Deadwyler in the shop; that Deadwyler ran out on the street, and was followed, 
and shortly thereafter shot and killed by the officers. 

His honor, Judge Shipp, the trial judge, directed a verdict for the plaintiff on the 
ground that the evidential facts were not reasonably open to the inference that the 
insured had met his death “as the result of intemperance or immoral conduct” within 
the meaning of those terms as used in the rules of the order. Whether he erred in 
so holding is the substantial question raised by the defendant’s appeal. 

[1, 2] We think the trial court’s view must be sustained. It is “well settled that 
contracts of insurance, like other contracts, are to be construed according to the sense 
and meaning of the terms which the parties have used, and, if they are clear and 
unambiguous, their terms are to be taken and understood in their plain, ordinary, 
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and popular sense.” 14 R. C. L. 931, § 103. We are of the opinion that the circuit 
judge correctly held that, taken in the ordinary and popular sense, the term “intem- 
perance” means a habitual use of intoxicating liquors to excess (see Fludd v. 
Equitable Life Assur. Soc., etc., 75 S. C. 315, 55 S. E. 762; Schon v. Modern Wood- 
men of America, 51 Wash. 482, 99 P. 25; Evans v. Modern W. of A.; 147 Mo. App. 
155, 129 S. W. 485, 491; O’Connor v. Modern Woodmen, etc., 110 Minn. 18, 124 
N. W. 454, 25 L. R. A. [N. S.] 1244); and that in its ordinary and popular sense 
the term “immoral conduct” is taken and understood to refer to and denote sexual 
immorality. If so, those terms as used in this contract was soundly interpreted to 
bear those meanings, and, under the facts in evidence, the verdict was properly directed. 

[3, 4] But appellant contends that the terms “intemperance” and “immoral con- 
duct,” as used in the rules of the defendant order, may not properly be given the 
restricted meaning above indicated. Unquestionably, from the standpoint of the 
lexicographer, the terms are susceptible of a much broader definition, and might cor- 
rectly be given a much wider signification. But appellant has not sustained its con- 
tention that those terms as here used are to be taken and understood in the enlarged 
rather than in the restricted sense. The rules of construction applicable to life insur- 
ance contracts generally are applicable to the construction and interpretation of con- 
tracts to pay death benefits made by fraternal benefit associations and mutual benefit 
societies, except in so far as those rules must be held to be modified by the peculiar 
organization, objects, and policy of such societies. 14 R. C. L. 840, § 3. It does not 
appear that there is any peculiarity of organization, object, or policy which would 
make inapplicable to the contract here involved what has been called “the primary rule 
that such contracts are to be most strongly construed againstt the insurer and in favor 
of the insured.” 14 R. C. L. 926, § 103; Sample v. Ins. Co., 46 S. C. 491, 495, 24 
S. E. 334, 47 L. R. A. 696, 57 Am. St. Rep. 701. Thus, where the language of such a 
contract may be understood in more senses than one, or where it is doubtful whether 
given words were used in an enlarged or restricted sense, other things being equal, 
that construction should be adopted which is most benefic'al to the insured. See 
Livingston v. Union Cent. Life Ins. Co., 120 S. C. 93, 112 S. E. 547, and authorities 
cited in concurring opinion of the writer at pages 99 and 100. Assuming, for present 
purposes, that the improper conduct of the deceased, Deadwyler, which the evidence 
tended to establish had a sufficient causal connection with his death, and conceding 
that the terms “intemperance” and “immoral conduct” might reasonably be construed 
to embrace the conduct of which Deadwyler was guilty, we think the contract is also 
reasonably susceptible of a construction which would not bring the conduct of 
Deadwyler in getting under the influence of whisky on one occasion, in violating the 
prohibition law, and in resisting arrest, etc., within the meaning of the terms “intem- 
perance” and “immoral conduct.” If so, in accordance with the foregoing settled 
principles of construction, the words in question must be held to have been used in 
the sense most favorable to the insured, which is the restricted sense given them by 
the learned circuit judge. 

[5] The only remaining exception imputes error to the circuit judge in excluding 
as evidence the record of the coroner’s inquest in the matter of the death of the 
deceased, Deadwyler. The ruling of the trial court was in accord with the views 
announced in Sandel v. State, 126 S. C. 1, 119 S. E. 776, 780, and the exception must 
be overruled. 

The judgment of the circuit court is affirmed. 

Watts and Fraser, JJ., concur. 

Gary, C. J., and Cothran, J., did not participate. 


WIRTZ v. SOVEREIGN CAMP, W. O. W. (No. 4130.) 
(Special Supreme Court of Texas. Austin. Jan. 12, 1925.) 
268 Southwestern Reporter 438. 
1. INSURANCE—CONSTITUTION, BY-LAWS, AND RULES BINDING ON 

INSURED. 

Constitution and by-laws of beneficiary association become a part of its contract 
of insurance, and insured is charged with notice thereof and bound thereby, and is 
also bound by any prescribed rules and regulations not in conflict with the United 
States Constitution, or the laws of the state, or the charter of the association, and 
not against public policy. 

(For other cases, see Insurance, Dec. Dig. § 718.) 
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2. INSURANCE—FRATERNAL ASSOCIATION HAS POWER TO CHANGE 
CONSTITUTION, BY-LAWS, AND RATES. 

A fraternal beneficial association has power to change its constitution and by- 
laws at will, so long as changes do not violate federal Constitution or state laws and 
may increase its insurance rates to such extent as will enable it to pay losses. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 

3. INSURANCE—INCREASE OF RATES BY FRATERNAL ASSOCIATION 
NOT DISTURBED IF REASONABLE. 

Whether insurance rates of fraternal association shall be raised is to be deter- 
mined by the governing body of the association having ultimate authority in that 
regard, and the courts will not disturb them if reasonable. 

(For other cases, see Insurance, Dec. Dig. §719[3].) 

4. INSURANCE—INCREASE OF FRATERNAL RATES NOT VIOLATION 
OF CONTRACT. 

An increase of insurance rates by a fraternal association is not violation of 
contract. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 

6. INSURANCE—BENEFICIARY UNDER FRATERNAL SOCIETY POLICY 
HAS NO VESTED RIGHT WHICH CANNOT BE DIVESTED BY 
CHANGE OF BENEFICIARY. ~* 

The beneficiary of policy, issued by fraternal benevolent society, has no vested 
right in the certificate until death of the member, his right being a mere expectancy 
— to being divested by change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 783.) 

7. INSURANCE—POLICY OF FRATERN: AL BENEVOLENT SOCIETY NOT 
“CONTRACT” AGAINST INCREASE OF ASSESSMENT. 

A policy issued by a fraternal benevolent association is not a contract in the 
ordinary sense of the term against increase of assessments. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 


8. INSURANCE—PROVISION OF FRATERNAL BENEVOLENT SOCIETY 
CONTRACT RELEASING MEMBER FROM ASSESSMENT AFTER 20 
YEARS HELD ULTRA VIRES. 

The provision of a contract of insurance issued by a fraternal benevolent society 
that insured should be released from any obligation to pay assessments after lapse of 
20 years, is ultra vires. 

(For other cases, see Insurance, Dec. Dig. § 722.) 


10. INSURANCE—“BENEVOLENT ASSOCIATION” NOT “INSURANCE 
COMPANY” AND “CERTIFICATE HOLDERS” NOT “POLICYHOLD- 
ERS” IN ORDINARY MEANING OF TERMS. 

A “benevolent association” is not an “insurance company” in the ordinary accep- 
tation of that term, the relation of “certificate holders” as distinguished from “policy- 
holders” being essentially mutual and reciprocal, and each “certificate holder” being 
an insurer of the others. 

(For other cases, see Insurance, Dec. Dig. § 687.) 


13. INSURANCE—RECEIPT OF OLD RATE AFTER INCREASE OF RATES 
HELD NOT WAIVER OR ESTOPPEL PRECLUDING REDUCTION OF 
CERTIFICATE BY LIEN TO EFFECT INCREASE OF RATES. 

Where by-laws of fraternal benevolent society increased its rates of assessment, 
and on default by a member of payment of increased rates or election of certain 
options, automatically placed a lien upon member’s certificate, reducing amount of 
insurance by amount of unpaid assessments, the association, by continuing to accept 
payments from a member under the old rates, is not estopped nor does it waive 
right to reduce insurance by amount of assessments unpaid. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 


15. INSURANCE—FRATERNAL ASSOCIATION ENTITLED TO PLEAD 
THAT PROVISION RELEASING INSURED FROM ASSESSMENTS IS 
ULTRA VIRES. 

A fraternal benevolent association is entitled to plead that the provision of in- 
surance contract, releasing member from obligation to pay assessments after lapse of 
20 years, is ultra vires. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 
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16. INSURANCE—ANY ATTEMPT TO EXTEND BENEFITS OF FRATER- 
NAL BENEVOLENT SOCIETY BEYOND STATUTORY AUTHORIZA- 
TION IS ULTRA VIRES. 

The purposes and powers of benevolent societies are limited by statute, and any 
attempt to extend benefits beyond limits expressly fixed by charter is ultra vires. 

(For other cases, see Insurance, Dec. Dig. § 722.) 

17. INSURANCE—PROVISION OF FRATERNAL BENEFICIARY POLICY, 
BINDING INSURED BY FUTURE REGULATIONS, DOES NOT AU- 
THORIZE REPUDIATION OF CONTRACT. 

Provision of contract of insurance with fraternal benevolent society that insured 
would be bound by all future regulations or by-laws, does not authorize society to 
repudiate its plain contract of indemnity. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

18. INSURANCE—MANNER OF PAYMENT OR SECURITY OF IN- 
CREASED RATES WITHIN DISCRETION OF FRATERNAL SOCIETY. 
The manner in which increased rates of fraternal benevolent society may be 

paid or secured is within the reasonable discretion of the governing body of the 

society. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 

Error from Court of Civil Appeals. 

Action by Mrs. J. G. Wirtz against the Sovereign Camp, Woodmen of the 
World. Judgment for plaintiff was reformed and affirmed by the Court of Civil 
Appeals (254 S. W. 637), and plaintiff brings error. Affirmed. 

Wurtbach, Wirtz & Weinert, of Seguin, for plaintiff in error. 

Wolters, Storey, Blanchard & Battaile, of Houston, for defendant in error. 

KirTrett, Special C. J. The facts upon which the original action was based are 
so tersely and clearly stated by the Court of Civil Appeals (vol. 254 S. W. 637) that 
we deem it unnecessary to restate them. 

The plaintiff in the court below alleged every fact necessary to support her case, 
and the case was tried upon an agreed statement of facts which showed issuance of 
the certificate, payment of assessments, membership in good standing until the death 
of the insured, and the only question to be decided is whether the recovery should be 
for $2,100, or for $1,493. 

We are of the opinion that the counsel for defendant in error correctly phrases 
the issues to be determined when they say there are but two: First, did the society 
have the right to increase the rate of assessment on the certificate in question? and, 
second, if it had such right, does the certificate stand charged with the lien asserted 
by the society? 

The trial court held that it does not. That holding the Court of Civil Appeals 
did not agree with, and we are called upon to decide whether the latter court reached 
a correct conclusion or not. 

These are certain questions relating to the powers, rights, and liabilities of fra- 
ternal associations, concerning which the law appears to have been definitely settled: 

[1] First. That the constitution and by-laws of the association become a part of 
the contract, and the insured is charged with notice thereof and is held to be bound 
and to abide by the same, as also by any prescribed rules and regulations which are 
not in conflict with the Constitution of the United States, or the laws of the state, or 
the charter of the association, or are not i. public policy. This os is 
supported by the following authorities: West v. A. O. U. W., 14 Tex. Civ. App. 4 

7 966; United Moderns v. Colligan, 34 Tex. Civ. App. 173, 77 S. W. 1032: 

Sovereign Camp, etc., v. Hicks, 37 Tex. Civ. App. 424, 84 S. W. 425: =e Wood- 

men, etc., v. Lynch (Tex. Civ. App.) 141 S. 1058; Carter v. W. W. (Tex. 

Civ. App.) 220 S. W. 239; Stark v. W. O. a “ig Ky. 719, 225 S. W. 003; Miller 

v. National Council, etc., 69 Kan. 234, 76 P 830. 

The latter case holds also that the insured must examine the constitution and by- 
laws if such action be necessary in order for him to ascertain what the contract is, 
and holds also that he is bound by subsequently passed laws if they are reasonable. 

[2] Second. That fraternal associations have the power to change their consti- 
tutions and by-laws at will, so long as such changes do not violate the federal Con- 
stitution or the laws of the state, and that they may also increase rates to such extent 
that will enable them to pay their losses. This proposition is supported by the fol- 
lowing authorities: Garretson v. W. O. W., 210 Mo. App. 539, 243 S. W. 257; Clark- 
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son v. Supreme Lodge, 99 S. C. 134, 82 S. E. 1043; Wright v. Minnesota, etc., 193 
U. S. 657, 24 S. Ct. 549, 48 L. Ed. 832; Supreme Lodge, etc., v. Mims, 241 U. S. 
574, 36 S. Ct. 702, 60 L. Ed. 1179, L. R. A. 1916F, 919; Supreme Lodge, etc., v. 
Smyth, 245 U. S. 702, 38 S. Ct. 210, 62 L. Ed. 492. 

The decision in the latter case was based on and controlled by that of the pre- 
ceding case—the Mims—in which it was held that a provision in the certificate that 
payments on a certain class of policies should remain fixed was not a contract, but 
a mere recital and a matter of regulation. 

[3, 4] Third. That whether rates shall or shall not be raised is a matter to be 
determined by the governing body of the association having ultimate authority in that 
regard, and if they are reasonable the courts will not disturb them, and that to raise 
rates does not violate the contract. This proposition is supported by the Mims Case 
and by: Clarkson v. Supreme Lodge, 99 S. C. 134, 82 S. E. 1043; Sealy v. Sovereign 
a. os 27 Ga. App. 14, 107 S. E. 417; Supreme Lodge v. Ray (Tex. Civ. App.) 

It is said i in the Mims Case (supra) : 

“The corporation is sinrply the machine for collection and distribution. * * * 
The essence of the arrangement was that the members took the risk of events, and if 
the assessments levied * * * were insufficient to pay a benefit of a certain amount, 
whether from diminution of members or any other cause, either they must pay more 
or the beneficiary take less.” 

[5] Fourth. That the judgment of the court of ultimate resort of the parent 
state of the association, construing its charter and determining its power with ref- 
erence to raising rates, is binding upon the courts of all other states under the “full 
faith and credit” clause of the Constitution, whether the party resisting the raising 
of rates was a party to the cause which determined the question or not. This 
proposition is supported by the case of Supreme Council v. Green, 237 U. S. 531, 35 
S. Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 771. 

In that case the trial court in New York held that the judgment of the court of 
another state was not controlling in that state, the same corporation being a party 
to the action in both states. The Appellate Division under the New York system of 
procedure reversed that holding. The Court of Appeals—the court of last resort in 
New York—reversed the Appellate Division. The case was carried to the Supreme 
Court of the United States upon the ground that the Court of Appeals of New York 
erred in not holding that the “full faith and credit” clause of the Constitution applied, 
and the Supreme Court of the United States held that the Court of Appeals of New 
York had erred, and that the record of the Massachusetts court, where the same asso- 
ciation and the same question were before it, was binding on the courts of New York. 
In view of the fact that this is a decision of the Supreme Court of the United States, 
there is no necessity to cite any other authority on the point. 

[6] Fifth. That in benevolent societies, such as the defendant in error, the bene- 
ficiary has no vested right in the certificate until the death of the member. He has a 
mere’ expectancy which may be divested by the member changing the beneficiary. 
This proposition is supported by the following authorities: Masonic, etc., v. B . 
109 Mo. 560, 19 S. W. 25; Westerman v. Supreme Lodge K. P., 196 Mo. 670, 94 
S. W. 487, 5 L. R. A. (N. S.) 1114; Bills v. Bills (Tex. Civ. App.) 207 S. W. 614; 
Coleman v. Anderson, 98 Tex. 576, 86 S. W. 730. 

[7] Sixth. So far as fixing and maintaining rates is concerned, the policy of 
such a corporation is not a “contract” in the ordinary sense of that term, and assess- 
ments can be.increased. This proposition is supported by the cases of Supreme Lodge 
v. Mims, 241 U. S. 574, 36 S. Ct. 702, 60 L. Ed. 1179, L. R. A. 1916F, 919, and 
Thomas v. Knights, etc., 85 Wash. 665, 149 P. 7. 

« [8, 9] Seventh. It may be stated, in view of the authorities, that the provision 
of the contract that the insured should be released from any obligation to pay any 
assessment after the lapse of 20 years, was ultra vires the association. This propo- 
sition is supported by the cases of Haner v. Grand Lodge A. O. U. W., 102 Neb. 
563, 168 N. W. 189, Trapp v. W. O. W., 102 Neb. 562, 168 N. W. 191, both of which 
cases were decided by the Supreme Court of Nebraska, and under the holding of the 
Supreme Court of the United States in the Green case (supra), the decisions in those 
cases are binding upon the courts of this state. This proposition is also supported 
by the case of Garretson v. W. O. W. 210 Mo. App. 539, 243 S. W. 257, a case very 
similar to this. In the Westerman Case, above cited, it is said that the law applying 
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to paid-up policies is not applicable to fraternal and benevolent associations. The 
holding in the Haner and Trapp and Garretson and Westerman Cases, above cited, 
appears to us to be based on sound principle if, indeed, such holding was demanded 
by the necessity of the institution. 

[10] No benevolent association is an insurance company in the ordinary accep- 
tation of that term. The relation of certificate holders—as distinguished from “policy- 
holders”—is essentially mutual and reciprocal. Each certificate holder is an insurer 
of the other and of all others who are members, and if it were permitted to exempt 
a certain part of the membership from the payment of dues, after they have been 
members a certain length of time, or after they have reached a certain age, that 
relationship of mutuality and reciprocity, which is the essence of the association, 
would be destroyed, and the burden of paying assessments sufficient to meet losses 
would be shifted from the whole to a part of the membership, with the inevitable 
result that the whole theory of organization of such associations would be violated, 
and the whole fabric—none too strong at best—which is built upon it, would fall 
into insolvency and ruin. 

In Wright v. Minn., etc. (supra), the company changed from the assessment plan 
to the legal reserve, flat premium plan, and the contention was raised by plaintiff that 
there was a contract that the plan of insurance was never to be changed. Justice 
Day, speaking for the Supreme Court of the United States, says: 

“Where the right of amendment is reserved in the statute or articles of associa- 
tion, it is because the right to make changes which the business may require is recog- 
nized, and the exercise of the privilege may be vested in the controlling body of the 
corporation. In such cases, where there is an exercise of the power in good faith, 
which does not change the essential character of the business, but authorizes its 
extension upon a modified plan, both reason and authority support the corporation in 
the exercise of the right * * * the business is still that of mutual insurance, not- 
withstanding changed methods of operation. * * * There was no contract that the 
plan of insurance should never be changed. On the contrary, it was recognized that 
amendments might be necessary. There was no vested right to a continuation of a 
plan of insurance which experience might demonstrate would result disastrously to 
the company and its members.” 

In the present case the readjustment of rates was made under division (c) of 
section 60, and it is held in the Garretson Case that that was not such an increase 
of rate as to render the adjustment void. 

[11] Eighth. The court will take judicial knowledge of the fact that fraternal 
associations may reasonably increase their rates, because experience has demonstrated 
that such has been necessary for their continued existence. 

This proposition is supported by the case of Mims (supra), and the case of 
Clarkson (supra), and Wright v. Minn., etc. (supra). 

In the Clarkson Case, 99 S. C. 134, 82 S. E. 1046, it is said in substance that 
assessment insurance has been the subject of much controversy. Experts have con- 
tended that it is based on unsound principles. The history of such organizations 
shows that increase of rates are necessary as the association grows older, and rates 
must be increased from time to time, because the theory on which they are estab- 
lished will not bear the test of time, as will that on which what are called “old 
line” companies are organized. Fraternal and benevolent associations which operate 
on an assessment basis must either increase rates or be unable to meet their obliga- 
tions. Wright v. Minn., ete., supra. Certificate holders must take knowledge of that 
fact. Clarkson Case, supra. : 

In this connection it may serve a helpful purpose to quote the language of the 
Supreme Court of Nebraska in the Haner Case: 

“Plaintiff, as a member of the association, was a party to the adoption of this 
by-law. He does not stand in the same relation to the association as does the holder 
of a policy in a standard life insurance company, but occupies the dual position of 
insurer and insured.” 

Referring to the question of the management of societies, it is said in the case 
of Wright v. Minn, etc.: 

“While the rights of members will be protected against arbitrary action, such 
organizations will ordinarily be left to their own methods of action and manage- 
ment. The changes under consideration were made in good faith and have been 
accepted by many of the old members as well as those who have taken policies since 
the changes in plan have been made.” 
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—and, in our view of the case, the changes in the methods are not beyond the cor- 
porate powers of the company. 

[12, 13] It is undeniably true that benevolent and fraternal organizations and life 
insurance companies are as subject to the operation of the law of estoppel and waiver 
as are individuals, and the law has, in both particulars, been repeatedly enforced 
against them in this state, but it is our opinion that neither estoppel nor waiver can 
be invoked against the defendant in error under the facts in this case. Waiver pre- 
supposes full knowledge of existing right, while estoppel arises where by fault of 
one, another has been induced to change his position for the worse. 

There was no concealment upon the part of the defendant of any fact from the 
insured, nor any action upon its part which rendered the position of the defendant 
any worse, save and except in so far as it increased its rates. The beneficiary had 
no vested right under the certificate until the death of the insured, and the right to 
increase the rates is established beyond all question. It is not contended here that 
the rates were unreasonable, or at least there was no proof offered to that effect. 
It has been held that to give the defendant the privilege to choose between options 
was not a violation of the contract. Garretson Case, 210 Mo. App. 539, 243 S. W. 
257. If he had declined to pay any premium at all benefits would have been forfeited. 
the right to increase the rates existed, as must be conceded, and if the insured declined 
to pay the rates and elected to rest upon the knowledge that the defendant association 
would charge them against the policy, then we are of the opinion he was bound by 
such action. It was certainly more favorable to him than the result would have been 
had he declined to pay in any form the increased rates, which the defendant had the 
right to fix, and thereby have forfeited the policy. 

It does not appear to us that the Batte Case, 34 Tex. Civ. App. 456, 79 S. W. 629, 
militates against what has been said above. That case did not directly involve the 
question of the right to increase rates; but the association had issued a policy upon 
which they had agreed to pay, upon the death of the insured, $5,000, but it subse- 
quently changed the contract so as to make it liable for only $2,000, and the Court of 
Civil Appeals held—and we think properly—that that was a repudiation of the con- 
tract. The-defendant in this case does not decline to pay the certificate, but simply 
reduces the amount to the extent of the difference between the assessment that was 
due after the rates were changed and that which the insured had before paid. 

[14] While the decisions of the courts of other states are not binding upon us, 
they are at least enlightening and persuasive, and we are impressed by the holding 
in the case of Garretson v. Sovereign Camp, 210 Mo. App. 539, 547, 243 S. W. 260, 
the court deals with the question of waiver—the same question of waiver that is 
raised in this case—and used this language: 

“Plea of waiver is based upon the fact that after the 1919 laws of defendant went 
into effect January 1, 1920, insured continued to pay his old rate, and defendant con- 
tinued to receive the payments. There was no waiver in this. Defendant received the 
insured’s payments, but it also placed the lien against his certificate. Under section 
60 of defendant’s laws of 1919 insured had the right to elect under division ‘a’ or ‘b’ 
as heretofore explained. If{ he failed to elect, then without any action on his part 
he was placed under division ‘c.’ He took no affirmative action; hence fell under 
division ‘c.’ There are none of the elements of waiver involved.” 

[15] As regards the contention that the defendant in error cannot be heard to 
plead ultra vires, it appears to us that there is a clear distinction between the case of 
Eastern Building, etc., v. Williamson, 189 U. S. 122, 23 S. Ct. 527, 47 L. Ed. 735, 
cited by plaintiff in error on that point and the case at bar. 

In that case the defendant was a building association, and sold shares under a 
plain and positive promise in writing that when a certain number of payments of a 
fixed amount had been paid for 78 months, it would pay $100 for, or on each share. 

It was essentially an organization for profit upon investment made in its shares. 
The element of benevolence in the form of provision against sickness, disability or 
death was no more a part of the contract than profit is a part of the certificate which 
is the basis of this action. 

The trial court in the case above cited held that there was nothing in the statutes 
of New York, or the articles of incorporation, or the by-laws of the company, which 
had the effect to alter the apparent meaning of a positive, absolute promise, or change 


it to a conditional one, and the Supreme Court of the United States approved that 
holding. 
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No argument is necessary to point out the difference between that case and this, 
nor to show that the rights, powers, and obligations of benevolent societies, such as 
plaintiff in error, must be determined by rules of law which are peculiarly, indeed 
it might be said exclusively, applicable to them, because of the very purposes of 
their formation and their methods of operation. 

The plaintiff in error and all other kindred associations, which operate along 
the same or similar lines and pursue the same or similar methods of administra- 
tion, are organized solely for the purpose of benevolence, in a broad and com- 
prehensive sense of that term. 

The statutes, pursuant to which they are formed, and their articles of in- 
corporation make it clear that in the administration of their affairs the idea of 
profit is to be eliminated from consideration, and it would seem that logically, if 
not indeed necessarily, the legality of any action they may take cannot justly 
be tested by the same rules of law which apply to organizations, the purposes of 
which are wholly commercial. 

[16] The purposes and powers of benevolent societies are alike linrited by 
statute and they are organized upon a wholly different basis from that upon which 
either a building association or what is commonly called an “old line” life in- 
surance company is organized, and any attempt to extend benefits beyond the 
limits expressly fixed by their charters is ultra vires the society. 

The holdings of the Supreme Court of Kansas, in Kirk v. Fraternal, etc., 95 
Kan. 707, 149 P. 400, and that of the Supreme Court of Nebraska, in Haner v. 
A. O. U. W., 102 Neb. 563, 168 N. W. 189, and in Trapp v. Sovereign Camp, 
Woodmen of the World (plaintiff in error here) 102 Neb. 562, 168 N. W. 191, 
and that of the Missouri Court of Appeals in Garretson v. W. O. W., 210 Mo. 
App. 539, 243 S. W. 257, were all evidently based upon the proposition first stated. 

[17] That the stipulation or promise in a contract, such as is the basis of this 
action, that the insured will comply with and be bound by all future regulations 
or by-laws of the association, does not mean that the society may interfere with 
the essential purpose of the contract, viz., the payment of the indemnity promised, 
or, in other words, cannot be construed as authorizing the society to repudiate a 
plain contract is clearly settled there is no doubt. Morton v. Supreme, etc., 100 
Mo. App. 76, 73 S. W. 264; American, etc., v. Batte, 34 Tex. Civ. App. 456, 79 
S. W. 629; Ericson v. Supreme, etc. 105 Tex. 170, 146 S. W. 160. 

Such holding is equally sound in law and in morals, but it is, however, also 
settled law that benevolent societies may increase their rates within reasonable 
limits in order to enable them to meet their obligations, and in doing so they 
violate no contract. 

The distinction between reducing by means of a by-law or an amendment the 
amount stipulated in the most unqualified terms to be paid, and merely increas- 
ing by a by-law dues or assessments to such extent as is necessary to meet the 
exigency ensuing out of the changed financial condition of the association’ brought 
about by decrease of membership by death or other causes, is obvious. 

The first is a violation and repudiation of an unambiguous contract, while 
the other is not. This is true because, as authorities already cited show, a policy 
in a benevolent society is not a “contract” in the ordinary sense of that term, and 
to increase rates within reasonable limits does not violate the agreement expressed 
by the policy or certificate. “It is recognized by the courts of all jurisdictions 
that fraternal societies may reasonably increase their rates. Experience has demon- 
strated that such has been necessary for their continued successful existence.” 
Garretson Case, 210 Mo. App. 539, 546, 243 S. W. 260, and the numerous au- 
thorities therein cited. 

[18] The right to increase rates, indeed the necessity, being universally con- 
ceded, and the exercise of that right being left to the governing body of the 
association without further limitation than that the increase shall not be unreasonable 
or disproportionate to the necessity of the situation, it follows that the manner 
in which the increased rate may be paid or secured is likewise left to the reason- 
able discretion of the governing body. 

There being no proof in this case that the increase was unreasonable, that was 
done which it must be held was in contemplation of the parties it might be neces- 
sary to do, and the doing of which did not violate any of the rights of the insured, 
therefore the beneficiary has no just or legal ground of complaint. 
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The small amount involved in the instant case would not invest our decision 
with any special importance, but we felt justified in inferring that there were many 
certificates or policies issued by the defendant in error which are in the same con- 
dition as is the one which was the basis of the original action in this case, and 
for that reason we have given the question involved more than ordinarily careful 
investigation and study. 

We are of the opinion that the conclusion reached by the Court of Civil 
Appeals, and phrased in the admirable’ opinion of Justice Graves, is correct, there- 
fore the judgment of that court is affirmed. 

Brack, Special Judge. I agree to the judgment of affirmance. But, ac- 
cording to my view, the case involves a single question—putting aside for the time 
being plaintiff in error’s claim of estoppel—and I therefore express no opinion 
with respect to the other questions discussed in the opinion of the learned Special 
Chief Justice. 

When the deceased became a member of the defendant in error, his rate 
of assessment, as specified in his certificate, was $1.30 per month. After several 
increases in assessments, the Sovereign Camp of the defendant in error in 1919 
raised the rate of assessment from $2.85 per month to $19.04 per month. The 
defendant in error is a fraternal benefit society, incorporated under the laws of the 
state of Nebraska, and the highest court of that state has held that the raise of 
rates involved here was authorized by the constitution and by-laws of the order. 
Fowler v. Sovereign Camp, W. O. W., 106 Neb. 192, 183 N. W. 550. The Neb- 
raska court has further decided that the defendant in error was without power under 
its charter to issue the so-called “life membership certificates,” such as the one 
issued to the deceased—that is, certificates providing that, after the lapse of a 
given number of years, the member should be relieved from the further payment 
of dues. Trapp v. Sovereign Camp, W. O. W., 102 Neb. 562, 168 N. W. 191. 
These decisions of the Nebraska court have been pleaded here, and the full faith 
and credit clause of the national Constitution has been invoked. 

It becomes our duty therefore to give effect to the Nebraska decisions, with- 
out a re-examination of the questions decided. Supreme Council Royal Arcanum v. 
Green, 237 U. S. 531, 35 S. Ct. 724, 59 L. Ed. 1089, L. R.. A. 1916A, 771; Hart- 
ford Life Insurance Co. v. Ibs, 237 U. S. 662, 35 S. Ct. 692, 59 L. Ed. 1165, 
LR. A. 1916A, 765. In this case, we are called upon to ascertain what 
the Nebraska court has decided and the effect of its decisions. We are not called 
upon to determine whether the questions decided were correctly decided. I there- 
fore concur in the judgment of affirmance solely upon the ground that the ques- 
tions mentioned have been decided by the Nebraska court, and it is our duty to 
give “full faith and credit” to its decisions. 

If the questions presented were open for re-examination, it would be difficult, 
if not impossible, to harmonize the Nebraska decisions with the decisions of the 
courts of this state. Our courts have held that the reserved right to amend the 
by-laws of such an order will not support such amendments as those involved here. 
Ericson v. Supreme Ruling, Fraternal Mystic Circle, 105 Tex. 170, 146 S. W. 
160; Supreme Council, American Legion of Honor, v. Batte, 34 Tex. Civ. App. 
456, 79 S. W. 629. 

Plaintiff in error presents a plea of estoppel. This is founded upon the fact 
that the deceased continued his payments of the assessments as originally fixed, 
asserting at the time the invalidity of the raises of the rates and advising the 
officers of the order that an acceptance of his payments would be treated by him 
as an acquiescence in the correctness of his position. But it appears that the of- 
ficers of the order at the same time advised the deceased that, if he paid only 
the lower rates, a lien would be fixed against his policy for the difference, as 
authorized by the by-laws. Neither party was misled by the act or statement of 
the other. The position of each was, thoroughly understood by the other. The 
deceased was insisting upon his right to pay only the lower rates, while the of- 
ficers of the order were insisting upon their right to charge the rates authorized by 
the amended by-laws. There is no estoppel. And, for the same reason, it cannot 
be claimed that the acceptance of the lower rates constituted a new contract between 
the parties. There is no ground for a holding that the order, by accepting the lower 
rates, agreed to the position of the deceased, than there is for a holding that the 
deceased, by paying the lower rates, agreed to the position of the order. The facts 
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show simply that the deceased claimed the right to pay only the lower rates, 
while the officers of the order at the same time claimed the right, by virtue of 
the amendment of the by-laws, to accept the lower rates and charge his certificate 
with the difference. It is therefore not necessary to consider whether the officers 
of the order possessed authority to disregard the amended by-laws and bind the 
order to an acceptance from one member of lower rates than those provided in 
the by-laws. 

Woopwarp, Special Judge. The opinion in this case, as prepared and delivered 
by Special Chief Justice Kittrell, has been by me carefully read and considered, 
and I concur with him in the disposition made, to wit: That the conclusion reached 
by the Court of Civil Appeals of the Galveston district is correct, and I concur 
in the affirmance of the judgment of that court. 

The authorities cited by counsel for defendant in error, Sovereign Camp, 
Woodmen of the World, and referred to and discussed in the opinion as delivered 
by Special Chief Justice Kittrell, are in point and are decisive of the questions 
herein involved, and I do not deem it necessary to again make reference thereto, 
or discuss their holdings, as it seems to me they have already been fully and 
fairly discussed in the opinion by Special Chief Justice Kittrell. 

I therefore concur in the affirmance of the judgment of the Court of Civil 
Appeals. 


SOVEREIGN CAMP, W. O. W., v. DAVIS. 
(NO. 8588.) 
(Court of Civil Appeals of Texas. Galveston. Dec. 5, 1924.) 
268 Southwestern Reporter 523. 

6. INSURANCE—BENEFICIARY HELD ENTITLED TO RECOVER ON 
CERTIFICATE WHERE INSURED IN GOOD STANDING WHEN HE 
DISAPPEARED. 

Where clause in insurance certificate providing that disappearance of insured 
for any length of time should not be sufficient evidence of his death until proof 
had been made of insured’s death while in good standing, was void under Rev. 
St. art. 5707, proof that insured was in good standing when he disappeared, and 
that beneficiary continued paying his dues until they were declined by insurer, who 
thereon suspended insured, entitled her to recover on certificate. 

(For other cases see Insurance, Dec. Dig. § 819[2]). 

7. INSURANCE—INSURER HELD NOT ENTITLED TO DECLARE SUS- 
PENSION OF CERTIFICATE FOR FAILURE TO PAY DUES WHERE 
REFUSING TO ACCEPT THEM WHEN SEASONABLY TENDERED. 
In action on insurance certificate, based on presumption of insured’s death by 

absence, insurer could not properly refuse to accept dues when seasonably tendered 

_ beneficiary, and thereon immediately declare a suspension for failure to pay 

them, 

(For other cases see Insurance, Dec. Dig. § 750). 

Appeal from District Court, Galveston County; Robt. G. Street, Judge. 

Action by Mrs. Bessie Davis against the Sovereign Camp of the Woodmen of 
the World. Judgment for plaintiff, and defendant appeals. Affirmed. 

D. J. Wilson, of Galveston, for appellant. 

W. T. Armstrong and W. E. Cranford, both of Galveston, for appellee. 

Graves, J. Appellee sued appellant for $1,000 claimed to be due her as bene- 
ficiary under a certificate of insurance issued by it October 19, 1910, on the life of 
her husband, George W. Davis, alleging that he disappeared November 6, 1913, 
without leaving word as to his whereabouts with any known person, had not since 
been heard from, and that he was dead, having died on or about the date of his 
disappearance, being at the time in good standing with appellant. 

The general issue having been joined between the parties, trial before the 
court without a jury was had, resulting in a judgment in appellee’s favor for the 
amount sued for, with interest and costs, from which appellant presents this appeal. 
The court below filed these conclusions of fact and law: 

“Facts. 

“(1) The policy or certificate of the defendant declared upon was introduced in 

evidence. 


“(2) The insured was in good standing and all dues paid at the time of his dis- 
appearance November 6, 1913. 
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“(3) The plaintiff beneficiary continued to pay the dues until the officers of 
the company refused to receive them. 

“(4) Diligent search has been made for the insured both by the plaintiff and 
by the defendant. Nothing whatever is known or has been heard of him since his, 
disappearance except that his purse was found at Virginia Point on Galveston Bay 
shortly after his disappearance. 

“(5) He never paid over the money realized on sale of cattle to the owner. 

“(6) He is dead. Died November 6, 1913. 

“Law. 

“The clause requiring continuance of payments after disappearance of 
insured is unreasonable and void. The insured is presumed to be dead. The law 
is -for the plaintiff; judgment accordingly. 

“The defendant excepts to the conclusions both of law and fact.” 

[{1, 2] Appellant’s first contention here is that the trial court erred in overruling 
its application for a continuance, grounded on the want of the testimony of the 
witness J. A. Libby, it being its first application; no proposition is presented as to 
that of any other witness. 

The allegation with reference to what was expected to be proved by Mr. Libby 
was as follows: 

“That the said J. A. Libby is a resident of Galveston, Galveston county, Texas; 
that he is in a position to, and defendant expects to prove by him the fact that said 
George W. Davis is or was alive as least as late as the years 1917 or 1918.” 

The court qualified the bill of exceptions taken to the overruling of the ap- 
plication, in so far as affected this witness, with this statement: 

“That the statement in respect to the facts expected to be proved by the wit- 
ness, J. A. Libby, * * * was inadequate and incomplete, and not such a state- 
ment of the facts expected to be proved by said witness as required by the statute 
governing the first application for continuance.” 

We conclude that no reversible error is shown; it is true the application was the 
first e, but that does not mean, under R. S. article 1918, that the continuance 
follow as a matter of right without reference to whether any diligence has been 
used to procure the testimony. It does not appear that due diligence was used in 
this instance; the suit was filed January 8, 1923, more than six months before the 
issuance of the subpcena for this witness, which was not done until July 18, 1923, 
only five days before the trial; the application for the continuance filed and over- 
ruled on the same day of the trial on July 23, alleged the witness to be a resident 
of Galveston county, and that the sheriff’s return on the process for him simply 
recited that he could not be found. No other effort is shown, nor any excuse or 
reason given for failing to sooner make effort to either have the witness in court 
or get his deposition; this alone was sufficient reason ‘for overruling the applica- 
tion. Railway v. Robinett (Tex. Civ. App.) 54 S. W. 263; Railway v. Wheat, 
68 Tex. 133, 3 S. W. 455. 

[3, 4] Neither are we prepared to hold unsound the quoted reason given by 
the court for its action; of course, testimony to the fact that Davis was alive as 
late as 1917 or 1918, such as that he was seen or otherwise known to be then alive, 
would have been material, and at first blush this averment might seem to import 
that, but upon the second reading it at least becomes uncertain and ambiguous, ap- 
pearing rather to strike merely a conclusion; that is, that the witness was in a 
position to and would establish that the insured was alive at the time mentioned, 
none of the facts to which he would testify and from which it might be shown 
that he was in such a position being stated; if present, he could only have testified 
to facts within his knowledge, such as that he had seen Davis alive during the 
period involved, or personally knew some other particular fact from which it might 
properly be inferred that he was, and, in order to meet the requirements of the 
statute, it was necessary for the application to show that the testimony he was 
expected to give was of that character; was contpetent, revelant, and admissible; 
Hazelrigg v. Naranjo (Tex. Civ. App.) 184 S. W. 316; Alexander et al. v. Brown 
(Tex. Civ. App.) 29 S. W. 561; Belknap v. Groover (Tex. Civ. App.) 56 S. W. 
249, affirmed 93 Tex. 635; East Texas Land & Improvement Co. v. Texas Lumber 
Co., 21 Tex. Civ. App. 411, 52 S. W. 646; Earl et al. State, 33 Tex. Civ. App. 161, 
76 S. W. 207; writ of error denied by Supreme Court. 

The trial court’s finding of fact that the assured “is dead; died November 6, 
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1913,” is next attacked as being without support in the evidence, it being- insisted 
that the only testimony upon the matter is to the effect that on that date he was 
alive and well. 

A full resumé of the testimony upon which this finding rested is thus copied 
from appellee’s brief. 

“Mrs. Bessie Davis, the wife of the insured, and the beneficiary in the cer- 
tificate sued upon, testified that she was married to the insured in 1902 at Arcadia, 
Tex., and that they lived there something like a year, and moved to Hitchcock, where 
they lived three years, and from there they moved to Algoa, Tex., where they 
lived seven years; that the last time she saw her husband was on the morning of 
the 6th of November, 1913, when he left his home and said he would be back that 
night. He stated that he was going to Houston to pay for a span of mules which 
he had sold for a man, and that he was going there to give the money to the man 
who owned the mules and to whom the money belonged; that she has not heard 
from him since that time. She stated that before his disappearance he did not 
stay away from her for any extended periods except when he had to go away to 
attend to business, and that they had two children at the time of his disappearance, 
and a third child was born three months after his disappearance; that his attitude 
towards her and the children was very affectionate. She stated that about the date 
of the alleged disappearance of the insured, George W. Davis, one Dr. Bute pur- 
chased certain mules and other live stock from said George W. Davis and paid 
him therefor, said mules and said live stock not being the property of said George 
W. Davis; at said time the said George W. Davis stated to said Dr. Bute that he 
was going to Houston, Tex., to account to the true owner for the proceeds of said 
mules and other live stock, but that he never did so, and never accounted to the 
true owner of said mules and live stock for the proceeds thereof. His purse and 
other belongings were found in an opposite direction from Houston, to wit. at 
Virginia Point in Galveston county, Tex. 

Mrs. Davis testified that she did all she knew how to do to locate her hus- 
band, the insured; that she wrote to different friends of hers and to the Woodmen 
of the World, who advertised in the paper for her husband. ¢ 

Mrs. Nannie May Hill, a married daughter of the plaintiff, testified that she 
recollected her father; that at the time of his disappearance the family was living 
at Algoa; that she has not seen nor heard from her father since the day he left; 
that her father was afféctionate towards her mother, and they were affectionate 
towards each other; that he was in the habit of playing with his children when 
he returned home from his work, and that she never knew him to stay away from 
home for any great period of time; that he was very seldom away, and usually 
came in from the farm at about six o’clock. 

Henry McKay testified that he resided at Algoa and had lived there for 14 
years; that he knows Mrs. Bessie Davis, and knew her husband, George W. Davis, 
in his lifetime quite intimately, and knew him up to the time of his death or dis- 
appearance; that during the time he knew him he usually saw him two or three 
times a week; that he observed him around his family, and knew him very well, and 
he thought the affection the insured had for his family was his big redeeming 
feature; that he was always very affectionate with his family, especially his little 
girl, who testified; that it was not his habit to leave the community and stay away 
during a great period of time during the time he knew him; that he was 
employed by Mr. Summerfield, on a farm there, and never knew him to 
be off except to go fishing for two or three days; he was a fair work- 
er, and was cultivating an orange and fig orchard for Mr. Summerfield, who lived 
in Dallas; that he has not heard from him nor talked with any one who has seen 
him or heard from him since his disappearance. He stated that he knew Mr. Davis 
from the time he come to Texas; that is, 14 years ago, up to the time of his dis- 
appearance. He stated that he knew Mr. Davis intimately. 

“A. B. Wilmen, a witness for the plaintiff, stated that he knew George W. 
Davis during his lifetime, and had occasion to observe him with his family; that 
he was a man who thought a good deal of his family, was very affectionate to- 
wards his children, and, in fact, more affectionate than the average man is. He 
stated that he recollected Davis’ disappearance; that he stayed in Davis’ house for 
three months at one time, and during that time he and Davis had a fishing trip or 
two together, and once they went to Houston together, and that he went away on 
business once in a while; that Davis was not frequently away from home at night. 
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“W. F. Dyer, a witness for the plaintiff, testified that he is a member of the 
Woodmen of the World, and recollects George W. Davis and knew Mrs. Davis, the 
plaintiff ; that they lived in Arcadia part of the time he knew them and up around 
Algoa. He stated that Mr. Davis was a member of Peachtree Camp of the Wood- 
men of the World, and that he recollected the time of Davis’ disappearance; at 
that time he was camp banker. He stated that he individually tried to locate 
Mr. Davis after his disappearance, and could not find him. He stated, ‘We ad- 
vertised for him in the Woodmen paper, in the Sovereign Visitor, a Woodmen 
paper, but we could never get any trace of him whatever. We did something more 
than advertise. There were quite a few men who traveled and looked for him, but 
no one ever saw him or heard anything from him.’ 

“J. L. Belch, a witness for the defendant, testified that he lived at Arcadia, with 
the exception of 2 years, for about 15 years, and that he had occupied positions with 
Peachtree Camp No. 1181, Woodmen of the World, at Arcadia, Tex.; that he is 
clerk at the present time, and was clerk of the Woodmen of the World during 
December, 1914. On cross-examination he testified that he recalled the time Mr. 
Davis disappeared and that the Woodmen of the World made some investigation 
trying to locate him; advertised for him, and that they never heard anything of 
him; that he did not know who found Davis’ purse at Virginia Point; that they 
never could find that out; that they tried to find it out; that there was a com- 
mittee appointed to go and investigate the business, and that he was one of the com- 
mittee; that they went to Houston to see about it, to find out who it was that gave 
the pocketbook to Mr. King, the clerk of Magnolia Camp, and that they did not 
find out who the man was that first found it.” 

[5] Under the recent case of Woodmen of the World v. Piper (Tex. Civ. App.) 

2 S. W. 649, writ of error refused October 27, 1921, as shown in 112 Tex. 635, 
we think this testimony was amply sufficient to support the finding, and overrule 
the assignment. 

The concluding assignments call in question the conclusion of law upon several 
grounds: (1) There is no evidence showing either that the insured is dead, or that 
he was in good standing with appellant at the time of his death, nor any that proofs 
of his death were submitted to it, all as required by the terms of the certificate of 
insurance sued upon. (2) No presumption of the insured’s death arose under the 
facts here appearing; that is, his disappearance with a substantial sum of money 
belonging to another, which was never accounted for to the owner, and the finding 
of his purse at Virginia Point, a direction opposite both to that in which he advised 
his wife he was going and in which the owner of the money resided. (3) The 
clause in the certificate of insurance requiring continuance of payments after the 
disappearance of the insured is not unreasonable and void under the terms of R. S. 
art. 5707, but is both reasonable and valid, at least until the expiration of the seven 
years therein mentioned, because no presumption of death arises, under the statute, 
until after seven years, and since the certificate to the provisions of which he agreed 
in accepting it, requires the insured to be in good standing at the time of his death, 
it is a lawful and binding provision to require the payments to be made after dis- 
appearance for at least the statutory period, seven years. 

[6] The clause in the certificate here involved reads as follows: 


“The absence or disappearance of the member from his last known place of 
residence for any length of time shall not be sufficient evidence of the death of 
such member, and no right shall accrue under his certificate of membership to a 


beneficiary, nor shall any benefits be paid until proof has been made of the death 
of the member while in good standing.” 


The undisputed evidence further showed that Davis was in good standing when 
he disappeared November 6, 1913; that his wife continued paying his dues for one 
year thereafter; that is, up to December, 1914, and tendered payment of them for 
that. month, but it was declined, and the insured was suspended for failure to pay 
his dues of $1,25 for that month. 


None of these contentions can be upheld; it will be noted that in this instance 
appellant cited no provision of its certificate, by-laws, or constitution, specifying 
that, in case of disappearance, payment of dues should continue for any length of 
time—at least seven years—as a prerequisite to any recovery under it, but merely 
the quoted clause, which in effect simply nullifies the plain provisions of R. S. 
article 5707, to the contrary; but under the holding in the Piper Case, supra, where 
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both of these requirements did expressly appear, the legal effect would not have 
been different anyway. 

n that case the court expressly held such requirements invalid, saying upon 
the point : 

“The provisions in the laws of appellant against absence or disappearance of a 
member from his residence and unheard of for any length of time, being held to 
be evidence of the death of such member, are null and void. No corporation can, by 
a provision in its regulations, set aside a law of Texas, and make rules of evidence 
to suit its own ends and desires. No such preposterous and dangerous authority 
has ever been granted to a corporation in Texas, or tolerated by its courts, and 
when beneficiaries are compelled to sue a fraternal association in order to obtain in- 
surance due them they cannot be met by rules of evidence formulated by such as- 
sociation which practically repeal rules made by a Legislature of Texas. Mystic 
Circle v. Hoskins, 171 S. W. 812; W. O. W. v. Robinson, herein cited.” 

Indeed, under the undisputed state of the evidence here, we think the Piper 
Case settles all the questions raised by appellant adversely to it; there the identical 
provision by which it sought to set aside the statutory presumption arising from 
the seven years’ disappearance was under construction; under the effect of that law 
it was not only held that disappearance for seven years in such circumstances as 
here appeared constituted proof of death, but also that it occurred on or about the 
date of the disappearance; it further determined that suspension of the insured after 
the date of his disappearance was ineffective, and that the refusal to entertain a claim 
under the certificate on the ground that proof of disappearance did not constitute 
sufficient proof of death was wrongful. 

[7] It furthermore goes without saying that appellant could not properly refuse 
to accept any further dues when seasonably tendered and then immediately declare 
a suspension for the failure to pay them, since that would amount to taking ad- 
vantage of its own unjustified conduct. 

From these conclusions, it follows that the trial court’s judgment should be 
affirmed. That order has been entered. 

Affirmed. 


DYER v. MISSOURI STATE LIFE INS. CO. 
(No. 18870.) 
(Supreme Court of Washington, Jan. 9, 1925.) 
232 Pacific Reporter 346 

4. INSURANCE—MISREPRESENTATION OR WARRANTY TO DEFEAT 
OR AVOID POLICY MUST BE MADE WITH INTENT TO DECEIVE. 
No oral or written misrepresentation or warranty, made in negotiation of life 

insurance policy by insured, is material to defeat or avoid it, unless made with in- 

tent to deceive. 

(For other cases see Insurance, Dec. Dig § 256[2].) 

6. INSURANCE—INSURER MUST ACCEPT RISK OR DECLINE IT WITH- 
IN REASONABLE TIME. 

Insurer, having solicited application for insurance, and received payment of 
premium therefor, is bound either to furnish insurance or decline so to do within 
reasonable time. 

(For other cases see Insurance, Dec. Dig. § 130[4].) 

7. INSURANCE—INSURER LIABLE FOR SOLICITOR’S NEGLECT TO 
FORWARD APPLICATION WITHIN REASONABLE TIME IF APPLI- 
arn WOULD HAVE BEEN ACCEPTED BUT FOR SUCH NEGLI- 
GENCE. 

Insurer is liable for negligence of its agent in failing properly to forward ap- 
plication for insurance within reasonable time if application would have been ac- 
cepted by insurer prior to death of applicant but for such negligence. 

(For other cases see Insurance, Dec. Dig. § 130[4].) 

Tolman, J., dissenting. 

En Banc. 

Appeal from Superior Court, Pierce County, Chapman, Judge. 

Action by Nina G. Dyer, administratrix, against the Missouri State Life In- 
surance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Bates & Peterson, of Tacoma, for appellant. 

Ellis, Fletcher & Evans, of Tacoma, for respondent. 
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PEMBERTON, J. This action was instituted by respondent to recover the amount 
of a policy of life insurance applied for by C. C. Dyer, deceased. It is alleged by 
respondent that the policy, because of the carelessness and negligence of the com- 
pany, was not delivered to the deceased during his lifetime. From a judgment en- 
tered upon the verdict of the jury in favor of respondent this appeal is taken. 

On the 3d day of August, 1923, C. C. Dyer and Robert B. Thompson, owners 
of all the stock of a corporation known as Dyer & Thompson, Inc., made application 
to appellant company for a policy of insurance on the lives of each of the parties 
in the sum of $10,000. The first premium upon the policies was paid by the cor- 
poration. The applications signed by each of the parties provided that the policies, 
when issued, should be dated and be effective on and from the date of the medical 
examination. Mr. Dyer submitted to a medical examination by Dr. La Gasa at 
Tacoma representing the appellant company, and a report of this examination to- 
gether with the specimen of urine were forwarded to Dr. Ford, medical referee for 
appellant at Seattle. This report was received on August 6, 1923, and on the same 
date forwarded by Dr. Ford to the medical referee for appellant at St. Louis, Mo. 
On August 10th Dr. Ford wrote to Dr. La Gasa, the company’s examining physician 
at Tacoma, as follows: 

“You sent me a specimen from C. C. Dyer for no apparent reason. Will you 
please indicate on the identification slips in the future your purpose in supplying 
me with accompanying specimen, in order that I may know the reason? As neither 
of these cases were applying for policies of $25,000, I am at a loss to know what 
to report on my examination slip which goes to the home office.” 

On August 11th Dr. La Gasa, by telephone, advised Dr. Ford that he sent the 
report because he thought the rules of the company required it. On August 13th 
the —- director of the company at St. Louis wrote Dr. La Gasa at Tacoma 
as follows: 

“You recently furnished our referee, Dr. C. B. Ford, with specimen of the above 
applicant’s urine. We will appreciate it if you will advice us if there was any 
special reason for forwarding this specimen to our referee as the amount applied 
for is only $10,000 and the examination report is favorable.” 

Dr. La Gasa replied as follows: 

“My nurse and I were both temporarily under the impression that you wanted 
specimens of urine on $10,000 applications. We have some companies that want 
urine with 5’s, some with 10’s, etc. I phoned to Dr. Ford that was the reason for 
sending the specimens. The examinations were O. K.; good risks therefore.” 

It appears that after the telephone conversation between Dr. Ford and Dr. La 
Gasa on August 11th Dr. Ford did not advise the medical examiner at St. Louis 
that the report and specimen were sent because of a misunderstanding of the rules 
of the company on the part of Dr. La Gasa. No further investigation was made 
on the part of the company. Mr. Dyer met his death by accident on August 20, 
1923. His application for insurance was refused on August 2lth after the com- 
pany had been advised of his death. 

The application of Robert B. Thompson was of the same date. He was ex- 
amined by Dr. La Gasa at Tacoma on August 6th. On August 8th the medical 
report was received by Dr. Ford of Seattle, on August 14th approved, and on 
August 16th the policy was issued. 

It appears from the record that the company failed to issue the policy to the 
deceased for no other reason than that the medical examiners were mistaken as to 
their duties toward making the various reports required by the company. While 
Mr. Dyer’s examination was made on the 4th, the policy was not issued on the 20th, 
the date of his death. While Thompson’s medical examination was made on the 
6th, this policy was issued on the 16th. 

[1] It is contended by appellant that the court erred in permitting the witness 
Thompson to testify that the soliciting agent stated to Mr. Dyer that the policy 
would become effective as soon as he took his medical examination. The applica- 
tion itself stated: 

“That if the first premium for the insurance hereby applied for be paid to the 
agent at the time of making this application in exchange for the company’s advance 
premium receipt therefor, corresponding in date and number with this application 
and signed by the company’s agent, the policy, if and when subsequently issued by 
the company in accordance with the terms of and for the amount and on the plan 
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applied for in this application and delivered to me or my legal representative shall, 
unless otherwise specifically requested, be dated and be effective in accordance with 
the provisions of such policy, on and from the date of the medical examination.” 


In view of the statement in the application that the policy when issued, would be 
effective on and from the date of the medical examination, there was no prejudicial 
error in the court permitting this testimony. 


[2] It is next contended that the court erred in permitting the witness Hayes, 
a soliciting agent, after examining the medical report upon the Dyer application, 
to testify that the deceased was an insurable risk. While this testimony may have 
been inadmissible in view of the fact that according to the company’s own records 


the deceased was an insurable risk, the admission of this testimony is not prejudicial 
error. 


[3] It is also contended that the court erred in sustaining plaintiff’s objection 
to the testimony of certain witnesses showing that the deceased was killed in an 
automobile accident resulting from the excessive use of intoxicating liquor. We 
find that the court permitted the witness to testify with reference to having found a 
bottle of whisky near the car after the accident. It is contended that it was error 
on the part of the court to deny the admission of this bottle of whisky as an 
exhibit. We are satisfied that the evidence does not sufficiently identify this as 
the bottle of liquor taken from the car on the date of the accident, and the request 
to have it admitted as an exhibit was properly denied. 


[4] The appellant contends that the court erred in instructing the jury that no 
“oral or written misrepresentation or warranty made in the negotiation of a contract 
or policy of insurance by the assured or in his behalf shall be deemed material to 
defeat or avoid the policy or prevent its attaching, unless such misrepresentation 
or warranty is made with intent to deceive.” This instruction properly states the 
law, and it was the duty of the court to instruct the jury as to the law. 

{5] It is further urged that the court erred in giving the following instructions 
to the jury: 

“The insurance business, being public in character, required an insurance com- 
pany to act fairly and impartially upon all applications to it for insurance, and to 
do so with such degree of promptness as its business and a proper investigation 
of the application and the applicant will permit. * * 

“If you find that defendant negligently failed to act, * * * and that sufficient 
time elapsed before Dyer’s death within which defendant could have completed any 
necessary investigation, * * * and that no action on the application was taken, 
then your finding should be for the plaintiff.” 

It is claimed that under this instruction, even though the jury may have found 
that the deceased was not af insurable risk, it would be required to find for the 
respondent. Considering this instruction together with instruction No. 12 as follows+ 

“You are instructed that you have a right to presume that if defendant com- 
pany made a reasonable investigation regarding the health, habits, financil condi- 
tion and morals of the applicant, C. C. Dyer, in connection with his application for 
insurance, that it would have learned the truth and the facts regarding him what- 
ever they might be. 

“You are further instructed that, if you find from the evidence that upon com- 
pleting its investigation regarding the applicant Dyer that defendant, in the reason- 
able exercise ofits discretion in carrying on its busimess, would not have issued a 
policy of insurance upon said application of C. C. Dyer, then your verdict should 
be for the defendant. You are also instructed that it is to be assumed that the 
defendant insurance company would accept the risk if advantageous to it, because 
that is the business in which it is engaged.” 


—they are not subject to such criticism. 

[6] It is the contention of appellant that the respondent wholly failed to prove 
any actionable neglect of legal duty on its part, and that its motion for a nonsuit 
and for judgment notwithstanding the verdict and motion in arrest of judgment 
should have been granted. It is their contention that “the overwhelming weight 
of authority supports the rule that mere delay in passing on an application cannot 
be construed into an acceptance of it.” 14 R. C. L. § 72, p. 896. 

“Acceptance of the application in some form being essential to the validity of 
the contract, mere delay in acceptance of an application made, or failure to notify 
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insured of the rejection of his application, will not, as a general rule, constitute a 
contract of insurance.” 26 C. J. 54. 

[7] A life insurance company is liable for the negligence of its agent in failing 
to properly forward an application for insurance within a reasonable time if it is 
shown that the application would have been accepted by the company prior to the 
death of the applicant but for such negligence. Carter v. Manhattan Life Ins. Co., 
11 Haw. 69. 

“An insurance company, having solicited and obtained applications for insurance, 
and having received payment of the fees or premiums exacted, they are bound 
either to furnish the indemnity the state has authorized them to furnish or decline 
so to do within such reasonable time as will enable them to act intelligently and 
advisedly thereon or suffer the consequences flowing from their neglect so to do.” 
Security Ins. Co. v. Cameron, 85 Okl. 171, 205 P. 151, 27 A. L. R. 444. 

“An insurance company may be held in damages to an applicant for insurance, 
where there has been unreasonable delay in acting upon her application for insurance, 
and the question of unreasonableness of the delay is a question on fact for the jury 
under proper instructions by the court.” Columbia Nat. Life Ins. Co. v. Lemmons, 
96 Okl. 228, 229, 222 P. 255, 256; Wilken v. Capital Fire Ins. Co., 99 Neb. 828, 157 
N. W. 1021; Boyer v. State Farmers’ Mutual Hail Ins. Co.; 86 Kan. 442, 121 P. 
329, 40 L. R. A. (N. S.) 164, Ann. Cas. 1915A, 671; Fox v. Volunteer State Life 
Ins. Co., 185 N. C. 121, 116 S. E. 266; Stearns v. Merchants’ Life & Cas. Co., 
38 N. D. 524, 165 N. W. 568; Johnson v. Farmers’ Insurance Co., 184 Iowa, 630, 168 
N. W. 264; Live Stock Insurance Ass’n v. Stickler, 64 Ind. App. 191, 115 N. E. 
691-694; Wallace v. Hartford Fire Ins. Co., 31 Idaho, 481, 174 P. 1009. 

[8] It is next contended that the cause of action, if any, in favor of the de- 
ceased did not survive. Appellant insists that the right to demand a policy of in- 
surance was a personal right to Mr. Dyer, the deceased, and upon his death this 
cause of action did not survive, relying in part upon Slauson v. Schwatacher, 4 
Wash. 783, 31 P. 329, 31 Am. St. Rep. 948; Jones v. Miller, 35 Wash. 499, 77 
P. 811; Rinker v. Hurd, 69 Wash. 257, 124 P. 687; Conaway v. Co-operative Home- 
builders, 65 Wash. 39, 117 P. 716; Ray v. Industrial Insurance Commission, 99 Wash. 
176, 168 P. 1121, L. R. A. 1918F, 561. 

At the time of the passage of the death statute (section 8, c. 1, Code of 1881), 
section 967, Rem. Comp. Stat., was in force, as follows: 

“All other causes of action (than those enumerated in section 183) by one per- 
son against another, whether arising on contract or otherwise, survive to the personal 
representatives of the former and against the personal representatives of the latter. 
Where the cause of action survives, as herein provided, the executors or administra- 
tors may maintain an action at law thereon against the party against whom the 
cause of action accrued, or after his death, against his personal representatives.” 

In the authorities cited by appellant construing this section we have held that 
the Legislature by the enactment of this section was legislating with reference to 
causes of action already surviving at common law, and was not attempting to 
announce what causes of action should survive. It is therefore to be determined 
whether or not the cause of action for the failure to deliver the insurance policy 
applied for did survive the death of Mr. Dyer. 

It is the contention of the respondent that the cause of action is virtually founded 
upon contract, although nominally in tort, and such a cause of action at common 
law would survive. This question arose in the case of Columbia Nat. Life Ins. Co. 
v. Lemmons, 96 Okl. 228, 222 P. 255. It was held that under the statute of Okla- 
homa a cause of action on an implied or quasi contract, although founded upon a 
tort, would survive to the administrator as well as those founded on contract. 
In that case the company was held to be liable where an unreasonable delay in 
acting upon the application for insurance was shown. The court said: - 

“Was the cause of action founded on contract? We think it may well be held 
that there was an implied contract if not a legal contract under section 1198, Comp. 
Okl. Stat. 1921, on the part of the insurance company to act on the application within 
a reasonable time; that is, either to accept the application and issue the policy, 
or reject the same, so that the applicant could secure insurance elsewhere, and that 
the consideration for said contract was the making of the application at the solici- 
tation of the agent, the submission by the applicant at the request of the agent 
to an examination by the examining physician for said company, and the payment 
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of the premium for the first one-half year, which the receipt provided was for in- 
surance from the date of said payment in case the policy was issued. 

‘Does the applicant acquire no rights by making an application, submitting to 
an examination, making a deposit, and forbearing to obtain other insurance, on the 
faith induced by the agent and the company that the application would be duly 
forwarded and acted upon? May the company with impunity receive an applica- 
tion and deposit, and take no action whatever? Those engaged in the insurance 
business need no reminding of the importance of prompt action in such matters. 
The applicant in the instant case had done all she could do, and had met all the 
requirements of the company in connection with an application for insurance, and 
then can it be said the company owed her no duty at all? We think not. Under 
section 5060, Comp. Okl. Stat. 1921, a reasonable time for performance is specified 
for all contracts in which no time is fixed, and therefore the insurance company 
was bound by the receipt it issued to the deceased, Lulu Lee Lemmons, to act 
within a reasonable time upon said application, and its alleged failure so to do is 
the basis of the plaintiff’s cause of action, and, although said action sounds in tort, 
it was based primarily upon said contract, and under section 1198, Comp. Okl. Stat. 
1921; the action therefore survived to and was properly brought by the administrator 
of the applicant’s estate.” 

“Under the common-law rule, where a cause of action is founded in tort, un- 
connected with contract, and affects the person and not the estate, the action dies 
with the person; but, when the action is founded on contract, although nominally 
laid in tort, the action survives.” Columbia Nat. Life Ins. Co. v. Lemmons, ‘supra. 

“The question of whether an action survives depends upon the nature of the 
action.” 1 Cyc. p. 49. 

“Where the personal representative can show that damage has accrued to the 
personal estate of the deceased through breach of the defendant’s express or im- 
plied promise, the later rule is that he may sue at common law to recover damages, 
even though the action itself sound in tort.” Schouler on Wills, Executors, and 
Administrators (6th Ed.) vol. 3, p. 2080, § 2191. 

This seems to be the rule in the case of State ex rel. Baeder v. Blake, 107 Wash. 
294, 181 P. 685, wherein the estate of the deceased was held because it was directly 
enriched by the fraudulent representations of the deceased. To the same effect was 
the holding in the case of Seward v. Spokane, Portland, etc., R. Co., 64 Wash. 516, 
117 P. 263, wherein the property of the estate was damaged through the tort com- 
mitted, and it was held that under the common law the right of action survived. 

This being an action based upon contract, although sounding in tort under the 
statute of this state as well as at common law survives. 

The judgment is affirmed. 

Main, C. J., and Mitchell, Parker, Bridges, and Holcomb, JJ., concur. 

TotMAN, J. In my judgment, if any cause of action survived, it was only the 
cause of action which accrued to the deceased in his lifetime. The cause of action 


here involved based upon his death did not come into existence until death occurred. 
I therefore dissent. 


WALKER v. METROPOLITAN LIFE INS. CO. 
(No. 18872.) 
(Supreme Court of Washington. Jan. 30, 1925.) 
232 Pacific Reporter 694 
1. INSURANCE—REPRESENTATIONS IN APPLICATION CONCLU- 

SIVELY PRESUMED TO HAVE BEEN MADE WITH INTENT TO 

DECEIVE INSURER. 

Representation in application that insured was not afflicted with cancer or tumor, 
made after she had for some time had a discharging tumor of the breast, and had 
been informed by family physician that the tumor was a cancer, must be conclu- 
sively presumed to have been made with intent to deceive insurer. 

(For other cases, see Insurance, Dec. Dig. seat7).) 
2. INSURANCE—ORAL NOTICE OF REJECTION OF CLAIM HELD TO 

START RUNNING OF PERIOD OF LIMITATIONS. 

Oral notice from insurer to beneficiary that claim was rejected held to start 


running of period of limitations, in absence of statute or contract provision requiring 
written notice oi rejection. 
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(For other cases, see Insurance, Dec. Dig. §622[3].) 

Department 2. 

Appeal from Superior Court, Pierce County; Chapman, Judge. 

Action by Margaret S. Walker, administratrix of the estate of Mercia Dee 
Clarke, deceased, against the Metropolitan Life Insurance Company. Judgment for 
defendant, and plaintiff appeals. Affirmed. 

P. L. Pendleton, of Tacoma, for appellant. 

Preston, Thorgrimson & Turner, of Seattle, for respondent. 

FuLLerton, J. This is an action brought by Margaret S. Walker, as adminis- 
tratrix of the estate of Mercia Dee Clarke, deceased, against the Metropolitan Life 
Insurance Company, to recover upon a life insurance policy issued by the company 
upon the life of one Hattie Jackson. At the conclusion of the evidence on the trial 
the court instructed the jury to return a verdict in favor of the insurance company, 
and on the verdict returned entered a judgment to the effect that the administratrix 
take nothing by her action. The administratrix appeals. 

There is no substantial dispute as to the facts. On June 27, 1912, Mrs. Jackson 
was suffering, and for some months prior thereto had been suffering, from a dis- 
charging tumor upon one of her breasts. On that day she consulted her family 
physician concerning it. The physician diagnosed the trouble as cancer, and advised 
an immediate surgical operation, giving her the name of a surgeon whom he recom- 
mended as competent to perform the operation. After she had received this diagnosis 
of her condition, Mrs. Jackson applied to the respondent insurance company for a 
_ life insurance policy in the sum of $500. On June 29, 1912, she was examined by a 
physician at the instance of the insurance company, and at the examination made 
answers and signed a written statement to the effect that she was not suffering 
from cancer or tumor of the breast in any form. The report of the physician was 
favorable, and the company, on July 6, 1912, issued to her a life policy in the sum 
named in her application. 

In August, 1912, Mrs. Jackson was operated on for cancer, and the breast re- 
moved by a surgeon other than the one recommended by her family physician. The 
operation did not stay the disease, and Mrs. Jackson died therefrom on September 
26, 1913. 

At the time of Mrs. Jackson’s death the appellant’s intestate, Mercia Dee Clarke, 
was the beneficiary of the policy, and on September 30, 1913, Miss Clarke made 
proofs of the death and forwarded the proofs to the company. These proofs showed 
that the insured died from cancer, and further showed the operation before men- 
tioned in which the breast was removed shortly following the issuance of the 
policy. These statements caused the company to investigate the condition of the 
health of the insured at the time she applied for the policy, and, learning that she 
was then suffering from cancer, refused to pay the claim. Miss Clarke then turned 
her claim over to the Legal Aid Society of New York, and that society, through 
its attorney, investigated the merits of the claim. The conclusions of the society 
do not appear in the record, but it does appear that no action was taken against 
the company either by Miss Clarke or by any one representing her during her life- 
time. 

Mercia Dee Clarke died on January 23, 1921, being then a resident of Pierce 
county, in this state. The appellant was appointed administratrix of her estate in 
April, 1921, and, finding the policy among the effects of her intestate, made demand 
for payment. With this demand the company refused to comply, and the present 
action was instituted in October, 1921. 

[1] The insurance company defended on two grounds: First, that the insured, 
to induce the company to issue the policy, made false statements as to the then 
condition of her health; and, second, that the action was barred by the statute of 
limitations. Combatting these propositions, the appellant contends, in answer to 
the first, that the proofs do not show that the insured, in making the representation 
as to the condition of her health, had an intent to deceive. But we cannot accept the 
appellant’s interpretation of the evidence. The insured had a discharging tumor of 
the breast at the time she made her application for insurance, which was of several 
months’ standing. She was informed by her family physician prior thereto that the 
tumor was a cancer. Yet her statements to the company were that she had no cancer 
or tumor of the breast of any sort. This latter was not a matter concerning which 
she could be deceived. Conceding that she did not know the nature of the tumor, 
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and did not believe her physician when he pronounced it a cancer, and that her 
denial of the fact that she had a cancer was not intended to deceive, the same pre- 
sumption cannot be indulged in with respect to the tumor itself. This existed in 
fact, and was something of which the insured could not be ignorant. She knew, 
moreover, that, if she answered concerning it truthfully, no insurance would be 
granted her. There was no excusatory fact of any sort given in evidence. We have 
only the fact and the false denial of the fact. Clearly, we think, there was no 
question for the jury as to the intent. It must be conclusively presumed from the 
evidence. Day v. St. Paul Fire & Marine Ins. Co., 111 Wash. 49, 189 P. 95. 

[2] The second of the objections also is in our opinion well founded. The 
claim was filed in the home office of the insurance company on November 3, 1913. 
There is no evidence that the company ever gave the beneficiary formal written 
notice of the rejection of the claim; but it is in evidence that the agent of the 
company, through whom the beneficiary communicated, gave her oral notice that 
the claim was rejected as early as May 16, 1914. That the beneficiary was in no 
manner deceived is evidenced by the fact that she placed the claim for collection 
at about that time, with the legal aid society above named. There“is no legal re- 
quirement, in the absence of statute or contract to that effect that the notice of 
the rejection of a claim for insurance be given in writing. Any form of notice 
brought home to the beneficiary is sufficient. Here the record shows such notice, 
given more than six years prior to the death of the beneficiary. As our statute 
limits the time within which an action can be maintained on a policy of insurance 
to six years, the right to sue on the policy here in question was barred before the 
death of the beneficiary. Her administratrix cannot, therefore, maintain the action. 

The judgment is affirmed. 

Holcomb, Mackintosh, Main, and Bridges, JJ., concur. 


HALL v. WISCONSIN LIFE INS. CO. 
(Supreme Court of Wisconsin. Jan. 13, 1925.) 
201 Northwestern Reporter 732. 

2. INSURANCE—THAT STIPULATED PREMIUMS PAID WERE INSUF- 
FICIENT TO MATURE POLICY HELD NO DEFENSE IN ACTION ON 
MATURED POLICY. 

Insurer originally organized under Laws 1891, c. 418, then conforming to Laws 
1895, c. 175, and subsequently reorganized on the legal reserve basis, pursuant to 
Laws 1899, c. 270, held bound on maturity of policy to perform it according to its 
terms, though stipulated premiums valued pursuant to St. 1921, § 1955yl, were 
insufficient to mature the policy according to its terms, and payment would dis- 
criminate in favor of insured, contrary to St. 1923, § 207.01 (4), especially where 
insured and insurer were the only parties to the suit. 

(For other cases see Insurance, Dec. Dig. § 518.) 

Appeal from Superior Court, Dane County; O. A. Stolen, Judge. 

Action by F. W. Hall against the Wisconsin Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. Affirmed. 

This action was begun to enforce liability under a policy of insurance issued 
by the defendant on December 31, 1896, upon the life of the plaintiff, who was at 
that time 44 years of age. The defendant company was organized April 9, 1895, 
as a mutual assessment company under the provisions of chapter 418 of the Laws 
of 1891. After the passage of chapter 175 of the Laws of 1895, the company amend- 
ed its articles so as to conform thereto and did business pursuant thereto. On 
February 7, 1900, the name of the corporation was changed to “the Wisconsin Life 
Insurance Company.” After the passage of chapter 270, Laws of 1899, known as 
the Stipulated Premium Law, and on July 12, 1899, the corporation duly accepted 
the provisions of that act and did business thereunder until October 28, 1902, at 
which time it was reorganized on the legal reserve basis, and ever since the com- 
pany’s business has been on that basis. 

The policy contained a clause which provided: 

“On reaching the age of (69) sixty-nine the member (plaintiff) may, in lieu 
of surrendering the policy and receiving its cash surrender value, draw the full 
amount of said policy in ten (10) equal annual payments and any unpaid install- 
ments, at the time of the death of said member, were to be paid to the beneficiary 
under the policy.” 
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The plaintiff having arrived at the age of 69 years, elected to draw the policy 
in 10 equal installments, the company refused to pay, and this action is brought upon 
the installment due January 23, 1923. 

The answer of the defendant company admits the issuance of the policy, its 
terms, the organization of the defendant company, and alleges that the stipulated 
premiums, provided for in the plaintiff’s policy and paid by the plaintiff, were at 
no time sufficient to mature the policy according to its terms; that, in order to carry 
out the terms of the policy, said policy as of December 31, 1923, should have a 
reserve or cash value of $868.87; that said policy will on said date, in fact, have a 
reserve of $299.64; “that, in order to carry out the terms of said policy, it will be 
necessary to take from moneys belonging to the other policy holders a sufficient 
amount to make up the deficit on plaintiff’s policy.” 

It is further alleged that the defendant has valued plaintiff’s policy under the 
provisions of section 1955y1; that the defendant cannot pay the plaintiff the amount 
of the policy in 10 equal installments without discriminating in favor of the plaintiff, 
contrary to the provisions of section 19550, now section 207.01 (4), Wis. Stats. 
1923; that defendant offers to pay the cash value or reserve of said policy or to 
continue to carry the policy on the basis of yearly term insurance until said reserve 
has been exhausted. 

The court found in favor of the plaintiff and against the defendant, and judg- 
ment was entered against the defendant for the sum of $100, together with interest 
from January 23, 1923, from which judgment the defendant appeals. 

Schubring, Ryan & Peterson, of Madison, for appellant. 

Hall, Baker & Hall, of Madison, for respondent. 

RosENBERRY, J. (after stating the facts as above). [1, 2] There can be no 
question but that upon the facts the plaintiff is, as a matter of law, entitled to 
judgment against the defendant in the amount found by he trial court. Smith v. 
N. W. Nat. L. Ins. Co., 123 Wis. 586, 102 N. W. 57. 

On behalf of the defendant it is contended that, under the authority of the 
case of United Order of Foresters v. Miller, 178 Wis. 299, 190 N. W. 197, 29 
A. L. R. 1526, the defendant is entitled to equitable relief apportioning the funds 
in the hands of the defendant on the basis of the premiums paid by the plaintiff 
and other policy holders. The rights of the plaintiff, under his contract of insur- 
ance, had fully matured as between him and the defendant company, and as be- 
tween them nothing remained to be done, except for the defendant to perform the 
contract according to its terms. No parties are before this court except the policy 
holder and the company. The issues, considered in United Order of Foresters v. 
Miller, supra, do not arise under the pleadings in this case. Inability to pay is 
not a defense to an action on contract. 

Judgment affirmed. 
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FIRE 
CAMDEN FIRE INS. ASS’N v. PENICK. (No. 4241.) 
(Circuit Court of Appeals, Fifth Circuit. November 20, 1924. Rehearing Denied 
Dec. 23, 1924.) 
2 Federal Reporter (2d)964. 

1. INSURANCE—EVIDENCE HELD TO WARRANT FINDING INSURED 
SUFFERED LOSS OF NUMBER OF BALES OF COTTON CLAIMED. 
Evidence held to warrant finding that insured suffered loss by fire of number 

of bales of cotton claimed in his amended declaration. 

(For other cases see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE—INCORRECT STATEMENTS IN PROOF OF LOSS, IF 
HONESTLY MADE, DID NOT MAKE POLICY VOID. 

Incorrect statements in proof of loss as to quantity of cotton destroyed by fire, 
if honestly made, did not render policy void. 

(For other cases see Insurance, Dec. Dig. § 552.) 

3. INSURANCE—WHETHER INCORRECT STATEMENTS IN PROOF OF 
LOSS FRAUDULENT HELD JURY QUESTION 
Whether incorrect statements in proof of loss as to quantity of cotton destroyed 

by fire were fraudulently or innocently made, under evidence, held jury question. 

(For other cases see Insurance, Dec. Dig. § 668[14].) 

4. INSURANCE—STATEMENT TO INSURED BY AGENT, WHO MADE 
OUT HIS PROOF OF LOSS, HELD PROPERLY ADMITTED ON IS- 
SUE OF INSURED’S GOOD FAITH. 

In action on fire policy, defended on ground proof of loss fraudulently included 
property not destroyed by fire, evidence as to conversation in which an insurance 
agent, who prepared proof of loss, stated to insured that it was immaterial whether 
claim was in all respects correct, and that it could be afterwards corrected, held 
properly admitted on issue of insured’s good faith. 

(For other cases see Insurance, Dec. Dig. § 662[1].) 

In Error to the District Court of the United States for the Northern District 
of Georgia; Samuel H. Sibley, Judge. 

Action by L. T. Penick against the Camden Fire Insurance Association. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

Daniel MacDougal, of Atlanta, Ga., and W. L. Erwin, of Athens, Ga. (Spald- 
ing, MacDougald & Sibley, of Atlanta, Ga., and Erwin, Erwin & Nix, of Athens, 
Ga., on the brief), for plaintiff in error. 

Kirby S. Anderson, of Madison, Ga., and Jos. E. Pottle, of Milledgeville, Ga. 
(Anderson & Wood and A. G. Foster, all of Madison, Ga., on the brief), for de- 
fendant in error. 

Before Walker, Bryan, and King, Circuit Judges. 

Bryan, Circuit Judge. This is a suit for the proportion of the value of cotton 
covered by the defendant company’s fire insurance policy. Plaintiff's warehouse 
and the cotton stored therein were destroyed by fire. The insurance policy contains 
the provisions that the insured within 60 days after the fire shall render to the in- 
surer a sworn statement of the amount of loss and that the poilcy shall be void 
in case of fraud or false swearing by the insured touching any matter relating to 
the subject of the insurance. The defense was that the plaintiff in his sworn proof 
of loss included bales of cotton which were not burned, for the fraudulent purpose 
of collecting insurance thereon. 

[1] Within a few days after the fire, the plaintiff claimed that 885 bales of 
cotton had been burned. One of defendant’s agents weighed and counted a part or 
all of the cotton ties, estimated that not exceeding 636 bales of cotton had been 
destroyed, and challenged plaintiff’s claim as being excessive. Thereafter the plain- 
tiff requested his customers to inform him of any outstanding warehouse receipts in 
their hands, and employed a public accountant to examine his books and records, 
for the purpose of ascertaining the amount of cotton in the warehouse at the time 
of the fire. These records purport to show that each bale of cotton received at and 
shipped out of the warehouse was identified by a tag number. Some of plaintiff's 
records showing shipments were burned up in the warehouse, and the plaintiff 
testified that his ledger, which contained a record of both receipts and shipments, had 
not been posted during a period of five days before the fire. This public accountant 
testified that he did not examine all of plaintiff’s record; whereas the plaintiff 
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testified that all the records he had were submitted to the accountant. Whatever 
examination was made showed a loss of 885 bales. The time limit provided in 
the policy for the proof of loss to be made was about to expire, when the plaintiff, 
being still in some doubt as to the correctness of the list prepared by the public 
accountant, procured the assistance of one Fitzpatrick, an insurance agent, who 
prepared such proof and based it upon plaintiff’s records, stating to the plaintiff 
that it would be immaterial whether the claim was in all respects correct, as any 
mistakes could be afterwards corrected, when the records were checked over by the 
insurance company. Objections and exceptions to Fitzpatrick’s statements to the 
defendant were made and noted. 

The defendant also made an examination of plaintiff’s books and records, and, 
in addition, of the records of railroad companies, which showed the number of 
bales shipped out of plaintiff's warehouse. According to defendant’s investigation, 
these combined records disclosed that 780 bales were in the warehouse at the time 
of the fire. After the plaintiff submitted his proof of loss, he admitted, on an 
examination conducted by the defendant, that 88 bales of cotton were erroneously 
claimed by him to have been burned. After suit was brought, the plaintiff sub- 
mitted his records for inspection to another public accountant who testified there-, 
from, and from an audit made several months previously on behalf of the Federal 
Reserve Bank, that 795 bales were apparently destroyed in the fire. The original 
declaration alleged a loss of 795 bales, which was subsequently reduced by amend- 
ment to 788 bales. 

The plaintiff was not only engaged in the business of the storage of cotton in 
his warehouse, but also was engaged with one Ellison in the purchase and sale of 
cotton. Ellison kept a record of cotton bought and stored by him and the plain- 
tiff, and his records were introduced in evidence by the defendant. One of the ac- 
countants, whom the plaintiff had to inspect the books kept at the warehouse, 
was asked on cross-examination if Ellison’s record was not an integral part of the 
records of the warehouse. The trial court sustained an objection to this question, 
and defendant excepted. 

At the close of all the evidence, the defendant made a request for a verdict 
in its favor, and, that request being denied, requested the court to give several 
special charges to the jury, all of which failed to refer to the element of fraud 
or intentional false swearing. The court also refused the special requests, and 
instead instructed the jury that false swearing, which would deprive the plaintiff 
of the right to recover, must be a wilful, intentional act, and that, if they believed 
that the plaintiff willfully or recklessly made a false statement, he would not be 
entitled to recover. There was a verdict and judgment for the plaintiff, based on 
the loss of 788 bales of cotton, for which claim was made by the plaintiff in his 
amended declaration. 

[2] There was no error in denying defendant’s motion for a directed verdict. 
If the statements made by the plaintiff in his proof of loss were honestly made, 
although they were admittedly incorrect, they did not render the policy woid. 
14 R. C. L. 1343; Insurance Companies v. Weide, 14 Wall. 375, 20 L. Ed. 894. 

[3] It is defendant’s contention that the plaintiff's own records would have 
disclosed to him that the claim of the loss of 885 bales of cotton was incorrect, 
and that therefore the proof of loss was submitted with knowledge by the plaintiff 
that the claim was excessive, or at least that the statements therein contained were 
recklessly made, as sources of information were available which would have en- 
abled the plaintiff to prepare and submit an accurate and correct claim. We are 
of opinion that whether the claimr was fraudulently or innocently made was a 
question peculiarly within the province of the jury. The plaintiff knew at the 
outset that the defendant would take the position that the claim was excessive. 
His request for outstanding receipts, and employment of a public accountant to as- 
certain from the records the correct number of bales of cotton lost, are consistent 
with an innocent mistake. 

It is true, the plaintiff admitted that he was in some doubt as to whether all 
of the bales shown by the records to be in the warehouse were lost; but his ex- 
planation that the records were not posted up to the time of the fire, and the fact 
that he made the claim from his records, and not from any independent knowledge 
on his part, tend to rebut the conclusion that the proof of loss was fraudulently 
made, or that a statement was furnished as being true, when it was known to the 
plaintiff that it was not true. There was substantial evidence from which the jury 
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could fairly infer that the plaintiff made an honest and innocent mistake in the 
proof of loss which he submitted to the defendant. 

[4] The conversation with the agent who made out the proof of loss was 
proper, as bearing upon the good faith and honest purpose of the plaintiff. The 
proof of loss neccessarily had to be furnished within 60 days, and the fact that it 
was not earlier furnished was also a circumstance which the jury was entitled to 
consider as showing good faith. We think, also, that the court was right in sus- 
taining an objection to the question which sought to elicit the conclusion that records 
kept in another enterprise were an integral part of the records kept at the ware- 
house. However, the point is unimportant, inasmuch as the records kept by Ellison 
were introduced in evidence by the defendant, and were considered by the jury 
upon the question of fraud. The insurance was not upon bales bearing any particular 
numbers, but upon any cotton in the warehouse, and, according to plaintiff’s evidence, 
which the jury were entitled to believe, the verdict was not excessive. 


Error is not made to appear by any of the assignments, and the judgment is 
affirmed. 


FIRE ASS’N OF PHILADELPHIA y. BANCROFT. (No. 10752.) 
(Supreme Court of Colorado. Feb. 2, 1925.) 
233 Pacific Reporter 150. 

2. INSURANCE—POLICY HELD VOID WHERE PROPERTY HAD BEEN 
SOLD ON FORECLOSURE OF DEED OF TRUST GIVEN BY IN- 
SURED’S GRANTOR BEFORE APPLICATION FOR POLICY. 

Fire policy, providing that policy should be void if insured was not the fee- 
simple owner, or if foreclosure proceedings had been commenced or notice of sale 
of property given, was void where property, before application for policy, had been 
sold on foreclosure of deed of trust given by insured’s immediate grantor without 
knowledge of insurer. 

(For other cases, see Insurance, Dec. Dig. 282[7].) 

Department 3. 

Error to District Court, Moffat County; Charles E. Herrick, Judge. 

Action by Jason Bancroft against the Fire Association of Philadelphia. Judg- 
ment for plaintiff, and defendant brings error. Reversed and remanded, with 
instructions. 

W. E. Clark, of Denver, for plaintiff in error. 

CAMPBELL, J. The defendant in error, Bancroft, recovered judgment on a fire 
insurance policy issued to him by the Fire Association of Philadelphia, plaintiff in 
error, for the amount of the loss alleged to have been sustained by the burning of 
his house. The policy was issued on March 10 and the loss occurred two days 
later. It seems from the record that the agent of the insurer acted, if not in the 
issuance of the policy, certainly after the loss occurred, as agent of both parties 
without the knowledge of the insurer. Among other provisions of the policy is this 
clause: “If the interest of the insured be other than unconditional and sole owner- 
ship; or if the subject of insurance be a building on ground not owned by the 
insured in fee simple; * * * or if, with the knowledge of the insured, foreclosure 
proceedings be commenced or notice given of sale of any property covered by this 
policy by virtue of any mortgage or trust deed;” the entire policy, unless otherwise 
provided by agreement indorsed on it, shall be void. In another clause it is provided 
that if a fire occurs “the insured shall give immediate notice of any loss thereby in 
writing to this company; * * * and, within 60 days after the fire, unless such time 
is extended in writing by this company, shall render a statement toa this company, 
signed and sworn to by said insured, stating the knowledge and belief of the insured 
as to the time and origin of the fire; the interest of the insured and of all others 
in the property; the cash value of each item thereof and the amount of loss thereon, 
and all incumbrances thereon.” In connection with the second clause there is no 
recital or language, as there is in the first clause, that a failure in such respect invali- 
dates the policy and releases the insurer from liability. 

The insured himself did not give notice to the company of the loss. It seems, 
however, that the agent of the company, who, as already stated, after the fire assumed 
to act as agent for both parties, either himself or through some other person imparted 
notice of loss to the insurer. The adjuster of the insurer later appeared upon the 
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premises, and, after an investigation and inquiry, denied liability and so reported to 
his principal. This release from liability was based upon these grounds: 

(1) Failure to furnish the written statement as to the origin of the fire with 
= — facts in*connection therewith, which is made imperative by the terms of 
the policy. 

(2) That at the time of the issuance of the policy the premises, without knowl- 
edge thereof being communicated to the insurer, were incumbered by the immediate 
grantor of the insured, he having given a trust deed upon the same, and for default 
in payment of the debt so secured the trustee had caused the trust deed to be fore- 
closed and the property to be sold before application for the policy was made. 

1,2] We shall not pass upon the first ground. In doing so we must not be 
understood as intimating either that it is, or is not, meritorious. The second ground 
is conclusive that the obligation of the policy terminated and the insurer was released 
from all liability thereunder. As there is no appearance here for the plaintiff, we 
have examined carefully the abstract of the record, and, assuming as we must that 
it is correct, it clearly appears, indeed it is admitted, that before the insured made 
application for the policy the premises were incumbered by a trust deed, which had 
been foreclosed by a sale by the trustee and title acquired by some person other 
than the insured. By the express terms of the policy this rendered the entire policy 
void. The testimony of the insured himself shows that he knew of the existence 
of this incumbrance before he made the application, having read the published notice 
of sale. Indeed, he was charged by the record itself with notice at the time he bought 
the property. He did not, as it was his duty to do, divulge this to the insurer 
either at the time he applied for the policy or at any other time, and the insurer 
did not acquire knowledge till after the fire. 

At the close of the evidence the defendant moved for a directed verdict, which 
the court should have granted upon the uncontradicted evidence that there was an 
incumbrance upon the property at the time of the application, which had been fore- 
closed and the title vested elsewhere. 

[3] An additional reason for reversal is that there was an abuse of discretion 
in refusing an amendment of the answer asked by the defendant, to the effect that 
the plaintiff was not the real party in interest, but, as matter of fact, had conveyed 
the property after the fire and assigned the insurance policy and his rights thereunder 
to his grantee, before he began this action. 

The judgment is therefore reversed and. the cause remanded, with instructions 
to the district court to dismiss the action. 

Reversed and remanded, with instructions. 

Allen, C. J., and Sheafor, J., concur. 


HITE v. LIVERPOOL & LONDON & GLOBE INS. CO. 
(No. 15256) 
(Court of Appeals of Georgia, Division No. 1. Jan. 14, 1925.) 
126 Southeastern Reporter 304 
(Syllabus by the Court.) 
INSURANCE—INSURER, BECAUSE OF AGENT’S KNOWLEDGE, HELD 

TO HAVE WAIVED PROVISION AVOIDING POLICY, IF INSURED’S 

INTEREST WAS NOT TRULY STATED. 

Where a fire insurance policy appears on its face to be issued to one as trustee, 
upon property purporting to belong to him, but which, in fact, belongs to those for 
whom he acts as trustee, and where there is a provision in the policy. of insurance 
avoiding it, “if the interest of the insured in the property be not truly stated,” or 
“if the subject of insurance be personal property and be incumbered by a chattel 
mortgage,” and where the insurer, through its agent who issued the policy, had at 
that time actual notice from the trustee that the property insured was not his prop- 
erty, but was the property of those for whom he was acting as trustee, the insurer, 
because of its knowledge at the time of issuing the policy, is held to have waived 
the above-quoted provision of the policy. See Liverpool & London & Globe Insurance 
Co. v. Georgia Auto & Supply Co., 29 Ga. App. 334, 115 S. E. 138; Peoples’ & 
Planters’ Fire Association v. Wyatt, 31 Ga. App. 684, 121 S. E. 708(1 ). 

(a) Applying the foregoing principle, the court erred is sustaining the de- 
murrer to the petition and in dismissing plantiff’s suit. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 
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Luke, J., dissenting. 

Error from City Court of Albany; Clayton Jones, Judge. 

Action by J. E. Hite, trustee, against the Liverpool & London & Globe In- 
surance Company. Judgment for defendant, and plaintiff bring$ error. Reversed. 

Milner & Farkas, of Albany, for plaintiff in error. 

Smith, Hammond & Smith, of Atlanta, and Pottle & Hofmayer, of Albany, 
for defendant in error. 

Per Curiam. Judgment reversed. 

Broyles, C. J., and Bloodworth, J., concur. 

Luke, J., (dissenting). In my opinion the allegations of the petition in This 
case were insufficient in law. See Ward v. Lord, 100 Ga. 407, 28 S. E. 446. 


FIRST NAT. BANK OF POCATELLO v. COMMERCIAL UNION ASSUR. 
CO., LIMITED, OF LONDON, ENGLAND, et al. (No. 4198.) 
(Supreme Court of Idaho. Jan. 2, 1925.) 

232 Pacific Reporter 899. 

1. INSURANCE—MORTGAGEE HELD TO HAVE LIEN ON PROCEEDS 
OF POLICY EXISTING AT EXECUTION OF MORTGAGE REQUIRING 
PROPERTY TO BE INSURED FOR BENEFIT OF MORTGAGEE AS 
ITS INTEREST SHOULD APPEAR. 

Where a mortgage covenant expressly provided that the mortgagors should “keep 
the property fully insured for the benefit of the mortgagee, as its interest shall 
appear,” and the mortgagors had at such time already procured certain insurance 
thereon in the name of one of them in a less sum than the mortgagee’s interest, the 
mortgagee, after loss of the property, had an equitable lien upon the proceeds of 
such policy as against the mortgagors and their assignee for the benefit of creditors 
after the fire; the assignee not being an innocent holder for value, and the law 
presuming that such policy was intended for the mortgagee’s benefit. 

(For other cases, see Insurance, Dec. Dig. 580[2].) 

3. INSURANCE—MORTGAGEE HELD ENTITLED TO ENFORCE PAR- 
TIAL ASSIGNMENT OF INSURANCE IN EQUITY. 

Where in such case the policy provided for insurance upon the mortgaged build- 
ing and the stock of goods therein situate, equity will recognize a partial assignment 
of such insurance, and enforce the same in favor of the mortgagee. 

(For other cases, see Insurance, Dec. Dig. 580[2].) 

Appeal from District Court, Bannock County; O. R. Baum, Judge. 

Suit by the First National Bank of Pocatello against the Commercial Union 
Assurance Company, Limited, of London, England, and others. From the judgment 
for plaintiff, defendants appeal. Affirmed. 

B. W. Davis, of Pocatello, for appellants. 

Budge & Merrill, of Pocatello, for respondent. 

T. Batey Les, District Judge. On March 30, 1921, Cora F. Snyder and her 
then husband, W. C. Snyder, executed and delivered to the First National Bank of 
Pocatello their mortgage on certain real property situate in Power County. Incor- 
porated in such mortgage was the express provision: 

“And said parties of the first part hereby agree to keep the buildings on said 
premises fully insured against loss by fire in some reliable insurance company, with 
loss, if any, payable to the party of the second part as mortgagee, as its interest 
may appear.” 

At the time of the execution and delivery of such mortgage, the mortgagor 
W. C. Snyder held a policy issued him on November 20, 1920, by the defendant 
Commercial Union Assurance Company in the sum of $1,250, of which $500 was 
for insurance on a store building on said premises, and the remainder covered the 
stock of goods. Thereafter the store building and contents were destroyed by fire. 
Immediately after the fire defendant and appellant Intermountain Association of 
Credit Men secured from mortgagor W. C. Snyder an assignment of the aforesaid 
policy for the benefit of the latter’s creditors. Snyder later died, and his wife, the 
defendant and appellant Cora F. Snyder, was appointed his administratrix. 

Before payment of the insurance money, respondent instituted this action claim- 
ing an equitable lien upon the money to the extent of $500, the amount on the store 
building, and praying that all the defendants, save the insurance company, be adjudged 
to have no right or interest in or to the fund involved, and that the insurance com- 
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pany be directed to pay the same to respondent to be applied upon the mortgage 
debt. The insurance company acknowledged its liability and paid the $500 into court. 
Defendant North American Mortgage Bank defaulted. The other defendants de- 
murred generally, and after the demurrers had been overruled answered denying the 
material allegations of the complaint, and setting up special defenses substantially 
as follows: That the policy sued on and denominated in the sum of $500 had been 
actually issued in the sum of $1,250; that in addition to the real estate mortgage 
plaintiff had security by way of a certain chattel mortgage, all of which security 
plaintiff should exhaust before resorting to the insurance money; that it was never 
the intention of the mortgagors that the policy in question should inure to the 
benefit of plaintiff mortgagee, but that it was taken out for the benefit of other 
crediors; that the Zion Co-operative Mercantile Institution, a prominent creditor, 
had advanced them credit upon the strength of such policy; that a part of such 
policy could not be assigned equitably or otherwise without the insurer’s consent; 
that no claim for the proceeds had ever been presented to the administratrix; and, 
finally, that the defendant Cora F. Snyder had never acknowledged the execution 
of the mortgage in question. 

[2] The defendants’ motion for a jury trial having been denied, the case was 
tried by the court, and findings, conclusions, and decree entered in plaintiff’s favor. 
Defendants appealed, assigning 16 specifications of error, one of which charged the 
court with error in refusing defendants a jury trial. This was purely a matter within 
the court’s discretion, and it does not appear that such discretion was abused. Appel- 
lants first seriously contend that the court erred in overruling their demurrers, urging 
among other grounds that, under C. S. §6949 there can be but one action for the 
recovery of a debt secured by mortgage, and citing in support thereof Dighton v. 
First Exchange Bank, 33 Idaho 273, 192 P. 832. 

This, however, is not an action to recover a debt secured by mortgage. Its 
purpose is to recover a security in danger of dissipation and place the plaintiff 
mortgagee as nearly as possible in statu quo. Suppose that the venal mortgagor of 
a sumptuous mansion, having clandestinely dismantled the same of its plate glass, 
carved mantels and polished doors, were to remove them to a distance or sell them, 
could any construction of section 6949 preclude the mortgagee from instituting an 
action for their recovery or their money value in case delivery could not be had? 
Replevin in such cases has been declared the remedy time and again. Ely v. Williams, 
6 Cal. App. 455, 92 P. 393. 

The money so recovered, while in effect a payment on the debt, is not strictly 
a payment, but an indemnity for the loss of the security. So, in this case, the 
insurance money operates as an indemnity for the burned building. What the 
mortgagee formerly had as special security is gone; the insurance money makes 
it whole or partially so. When a mortgagor agrees to insure buildings for his 
mortgagee’s benefit, he says in effect: 

“There’s your security. Here’s some money. If your security goes up in 
smoke, take the money, and you don’t have to foreclose upon the basement and the 
woodshed before you take it either.” 

Closely analogous to the case at bar is the instance where a mortgagee, having 
received additional or collateral security executed by a third party, proceeds to fore- 
close it without first exhausting the primary security furnished by his principal 
debtor. His right to do so has been repeatedly held not to be in contravention of 
the mother statute in California, whence came our own section 6949. The declared 
purpose of the statute is to protect the original debtor against a multiplicity of suits, 
and does not extend to actions upon the obligations of third parties held by the 
mortgagee as collateral. Murphy v. Hellman Com. Trust & Sav. Bank, 43 Cal. 
-App. 579, 185 P. 485; Martin v. Becker, 169 Cal. 301, 146 P. 665. Ann. Cas. 1916D, 
171; Schehr v. Berkey, 166 Cal. 157, 135 P. 41; McArthur v. Magee, 114 Cal. 126, 
45 P. 1068. In the present case the plaintiff sues to recover upon the obligation of 
the insurance company under an alleged equitable assignment, not upon any original 
contract of the mortgagors. 

The “one” action contemplated by the statute is an action the object of which 
is to secure a personal judgment on the original contract of indebtedness against 
the mortgagor and his privy, and necessarily to subject the defendant’s property to 
execution. It must deprive him of property that he actually owns. In this case, 
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no such judgment is sought, the sole purpose being to determine the right of adverse 
claimants to a specific fund. If equity has assigned this fund to the mortgagee, 
he merely recovers a res already his, and the judgment cannot deprive the defendants 
of anything. 

If this were to be held to be an action to recover a debt originally secured by 
mortgage, it is difficult to see where the doctrine would lead to. Suppose the 
insured house were to burn up before the mortgage debt became due—the mortgagee 
could not foreclose, and he would have absolutely no legal remedy that he could 
exercise to prevent the mortgagor from collecting and spending the insurance money 
or assigning it to a third party. Equity could not assist him, tor he could not show 
that the mortgagor purposed doing anything to his prejudice. The mortgagee 
would have to stand by and wait for the day of maturity, hoping for the best. 
This might be especially injurious where the value of the land is negligible in 
comparison with the value of the superincumbent buildings. 

What in fact would be the situation, in such case, of a mortgagee to whom 
the policy had been properly assigned and to whom the insurance company refused 
payment? Could it be said that the mortgagee would have to wait until maturity 
before he could sue upon the breached contract of insurance? Of course not. We 
can see no difference between the application upon the mortgage debt of insurance 
money collected after due assignment of the policy by an honest mortgagor and its 
collection by assignment effected by equity against a dishonest one. 

Appellants next argue that no right to an equitable lien is set out in the 
complaint; it not being pleaded that the parties intended to create a lien upon 
specific property. In other words, to support the lien, there must have been 
designated a particular policy or amount coupled with an intention of the parties 
to apply the same to mortgagee’s benefit. While some cases do hold that there 
must be a specific policy or fund, the better rule would seem to be otherwise when 
the mortgage covenant provides that the property shall. be “kept insured for the 
benefit of the mortgagee as its interest may appear.” 

Here the mortgagee’s interest appears upon the face of the mortgage, and the 
mortgagors agree to protect that interest by full insurance. The parties could have 
had but one understanding at the time of the covenant, namely, that the contemplated 
insurance, whenever or wherever obtained, should equal the mortgagee’s interest 
or as nearly so as the insurable nature of the property would permit. All of the 
obtainable insurance required to carry out the mortgagor’s covenant was therefore 
declared to be the fund. There could be no room for uncertainty without distorting 
the clear language of the covenant itself. ; 

[1] Now, where the mortgage provides that the mortgagor shall insure for 
the mortgagee’s benefit, is it a prerequisite to the imposition of an equitable lien 
that the mortgagor should have taken out the particular or any policy with intent 
to fulfill his mortgage covenant, On this proposition there are two irreconcilable 
lines of authority. Of those declaring such intention to be indispensable, the leading 
case is that of Stearns v. Quincy Mutual Fire Insurance Co., 124 Mass. 61, 26 Am. 
Rep. 647, cited with approval in 1 Jones on Mortgages (6th Ed.) par. 400. 

The other cases hold in effect that, where the mortgagor covenants to insure, 
and already has, or thereafter takes out insurance on the mortgaged property in 
his own name, such policies, in the absence of an assignment to the mortgagee, are 
presumed to have been for the mortgagee’s benefit, and he will have an equitable 
lien upon the proceeds, save as against an innocent purchaser or assignee for value. 
This presumption seems to be conclusive. Justice Cooley laid down the following 
rule in Miller v. Aldrich, 31 Mich. 408: 

“The stipulation for insurance for the mortgagee’s- benefit, being intended to 
afford security supplementary to and connected with the mortgage, and to keep the 
mortgaged property itself, so far intact, as a means of security as to perpetuate the 
safety of the mortgagee’s interest in case the buildings should burn, was in equity 
a sort of adjunct to the mortgage, and was binding on the mortgagor and all others 
in his shoes with notice.” 

The Supreme Court of Minnesota, holding much in like manner, announced in 
Ames v. Richardson, 29 Minn. 330, 13 N. W. 137: 

“And when the agreement is that the mortgagor shall procure insurance upon 
the mortgaged property, payable in case of loss to the mortgagee, and the mortgagor, 
or some one for him, procures insurance in the mortgagor’s or a third person’s 
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name, without making it payable to the mortgagee, though this be done without the 
mortgagee’s knowledge, or without any intent to perform the agreement, equity 
will treat the insurance as effected under the agreement (unless this has been fulfilled 
in some other way), and will give the mortgagee his equitable lien accordingly. This 
is upon the principle by which equity treats that as done which ought to have been 
done. That is to say, inasmuch as the insurance effected ought to have been made 
payable to the mortgagee, equity will give the mortgagee the same benefit from it 
as if it had been.” 

The foregoing opinions are approved in Nordyke & Marmon Co. v. Gery, 112 
Ind. 535, 13 N. E. 683, 2 Am. St. Rep. 219, where the mortgage covenant was 
identical with the one here, and where the mortgagor, having assigned certain 
policies to the mortgagee, failed to assign others taken out in his own name. There 
the court regarded the proposition as “settled” that the mortgagee’s right to the lien 
depends upon the executory agreement set out in the mortgage and not upon the 
intention of the mortgagor when he takes out the policy. In rendering this opinion, 
Justice Mitchell said: 

“The right of a mortgagee to avail himself of the benefit of insurance taken 
out by the mortgagor depends wholly upon contract, and that his right to invoke the 
aid of a court of equity to enforce a lien upon money arising from unassigned policies 
effected by and in the name of the mortgagor depends entirely upon the existence of 
an unperformed executory agreement on the part of the mortgagor.” 

To the same effect is In re Sands Ale Brewery Co., 3 Biss. 175, 21 Fed. Cas. 
351, the court saying: 

“My conclusion then is that the covenant by the bankrupt to insure operated to 
assign in equity to the petitioner the benefit of any insurance effected by the bank- 
rupt on the mortgaged property. * * * Equity made the assignment the moment the 
insurance was effected, if the mortgagor did not do it.” 

An especially illuminating discussion of this principle was had by the Supreme 
Court of South Carolina in Swearingen v. Hartford Fire Ins. Co., 56 S. C. 355, 34 
S. E. 449. There, as in this case, the point was squarely raised by general demurrer ; 
the defendants claiming that— 

“It is not alleged that the policy of insurance was taken out by the mortgagor 
with intent, to perform the alleged agreement to insure for the benefit of the 
mortgagee.” 

The court dismissed the contention with the {dllowiie comment : 

“The law will presume that insurance taken out by the mortgagor in her 
own name, after an agreement to insure for the mortgagee’s benefit, was taken 
out in pursuance of the agreement, on the ground that equity regards that as done 
which ought to have been done.” 

The court then, referring to the case of Stearns v. Ins. Co., supra, said: 

“While in Massachusetts * * * the principle was announced that no equitable 
lien would exist in favor of the mortgagee unless the insurance was obtained with 
intent to perform an agreement to insure, yet we think the better view is that 
such an equitable lien exists when there is an agreemnt to insure for the mortgagee’s 
benefit, and subsequent insurance in the mortgagor’s name, without necessity to 
' establish as a fact that the insurance was taken with intent to perform the agreement. 
The law will presume the actual intent to be in accord with the duty. Cromwell v. 
Insurance Co., 44 N. Y. 48; Ames v. Richardson, 29 Minn. 333, 13 N. W. 137; 
Nordyke & M. Co. v. Gery [supra].” 

It was further held, in accordance with the rule announced by Justice Cooley 
in Miller v. Aldrich, that such lien could not prevail against an assignee for value 
without notice. We desire to quote from that part of the opinion, inasmuch as 
it was held in Ames v. Richardson that the mortgagee’s lien would prevail even 
against an assignee for value without notice, on the theory that the mortgagee’s 
assignment “was an assignment of a debt, a mere chose in action which the plaintiff 
took, subject to all defenses and equities against him.” Said the South Carolina 
court: 

“Tf all the parties were before the court, and the fund in court, equity would 
decree the fund to the holder of the legal title, the equities being equal. * * * This 
view is not inconsistent with section 133 of the Code regulating assignment of 
choses in action, and providing that the action of the assignee shall be without 
prejudice to any set-off or other defense existing at the time of or before notice 
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of the assignment. * * * The question here is not one appertaining to an action by 
an assignee of a chose in action, but is one to enforce an alleged equity against 
property in the hands of another holding the legal title, and without notice of the 
alleged equity. The equitable lien of a mortgagee on the proceeds of an insurance 
policy to the mortgagor, under an agreement to insure for the mortgagee’s benefit, 
extends only to those having notice of such lien.” 


As late as 1919 the Supreme Court of Oklahoma announced in Smith & Furbush 
Machinery Co. v. Huycke, 72 Okl. 30, 177 P. 919: 


“It is a well-established rule that when, by the terms of a mortgage, it is the 
duty of the mortgagor to keep the property insured for the benefit of the mortgagee, 
and the mortgagor takes out a policy in his own name and does not assign it 
or make it payable to the mortgagee, and a loss occurs, such agreement creates an 
equitable lien in favor of the mortgagee to the extent of the mortgage indebtedness 
upon the money due under the policy of insurance,” citing numerous cases. 


The rule stated by the foregoing authorities that the mortgagee’s lien depends 
wholly upon the contract to issure, and not upon the mortgagor’s immediate intent 
when he takes out the policy, rests upon common sense and equity. Any other rule 
would practically deprive the mortgagee of all recourse, and throw the doors open 
to wholesale fraud. As a matter of fact, any mortgagor, having covenanted to 
insure for his mortgagee’s benefit, could take out a policy in his own name, really 
intending to assign it later to the mortgagee, but upon loss of the property, could 
immediately change his mind, assign it to some third party without notice, and 
swear that such was his original intention. Conscience would demand that, so long 
as the policy is not in the hands of an innocent holder for value, the presumption 
should be conclusive against the mortgagor and all others in his shoes. He should 
not be permitted to flaunt his breach to his own emolument. 


But appellants insist that this rule should not be applied to policies taken out 
in the mortgagor’s name before the execution of the contract to insure. This con- 
tention is denied in Ames v. Richardson, supra, in the following language: 

“We, however, can see no reason why the same rule should not be applicable to 
insurance already subsisting when the agreement to insure is made, as to that sub- 
sequently obtained, unless this result is affirmatively excluded by the facts of the 
case. Such subsisting insurance can be made payable to the mortgagee, or assigned 
to him, so as to satisfy the agreement. Where the agreement is, as in the case at 
bar, ‘to keep’ the premises insured, it is entirely consistent with its letter as well 
as its spirit to hold that it embraces prior as well as subsequent insurance.” 

It will be observed that in the instant case the outstanding policy, at the time 
the mortgage covenant was executed, was still in the mortgagor’s possession and in 
his own name, and was therefore subject to the agreement “to keep” the property 
insured; the lien attached instanter. 

[3] Finally, it is contended that since the policy was an indivisible contract it 
could not be partially assigned, equitably or otherwise. This is the undoubted rule 
in suits at law, but this is an action in equity where it is sought to determine the 
rights of divers parties to the benefits of the contract. Partial assignments are 
always recognizable in equity, and will be enforced when there will be no serious 
resultant injury to the debtor. 4 Cyc. 28. Conclusive on this question seems to 
be McDaniel v. Maxwell, 21 Or. 202, 27 P. 952, 28 Am. St. Rep. 740, declaring: 

“If parts of a single demand be assigned to different persons, the rights of all 
the assignees can be settled in one suit. In a suit by one assignee, not only the 
debtor and assignor, but all other assignees or claimants to any part of the fund 
can be made parties to the suit, so that one decree may determine the duty of the 
debtor to each claimant, and his rights and interests be fully protected; and hence 
the reason for the rule at law does not exist in equity.” 

The same rule is found in Bank of Harlem v. City of Bayonne, 48 N. J. Eq. 
246, 21 A. 478. 

The appellant Intermountain Association of Credit Men cannot claim immunity 
as an innocent purchaser or assignee. It is admittedly an assignee for the benefit 
of creditors, having parted with no value. An assignee for the benefit of creditors 
gets no better rights than the assignor had at the time of the assignment. AZtna 
Ins. Co. v. Thompson, 68 N. H. 20, 40 A. 396, 73 Am. St. Rep. 552; Beard v. 
Herndon, 84 Okl. 142, 203 P. 226; Muller v. Kling, 209 N. Y. 239, 103 N. E. 138; 
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Ross v. Hodges, 108 Ark. 270, 157 S. W. 391; Smith v. Equitable Trust Co., 215 
Pa. 418, 64 A. 594. 

There is no merit in the objection that no claim for the insurance money was 
presented to the administratrix. This is not an action against an estate for a 
money judgment or otherwise, but is an action in rem involving res claimed to be 
no part of the said estate. C. S. § 7588. 

We are of the opinion that the trial court did not err in overruling the de- 
murrers. It is unnecessary to discuss appellant’s contention that respondent should 
have exhausted its remaining security before resorting to the insurance money, as 
the matter has already been indirectly disposed of in the fore part of this opinion. 
There remains but one specification of error not covered by the general discussion 
of the demurrers. 

[4] Appellant Cora F. Snyder complains that the court erred in finding that 
she and her husband acknowledged their execution of the mortgage. At the trial 
Mrs. Snyder testified that she and her husband signed the mortgage in the bank 
after office hours; that she did not acknowledge her signature, and did not see Mr. 
Bistline, the notary, whose certificate appears upon the instrument. On direct 
examination the notary testified as follows: 


“OQ. Have you any distinct recollection of Mr. and Mrs. Snyder coming into 
the bank? A. I don’t recall that. 


“QO. You took the acknowledgments on the instruments there at the bank? 
A. I did. 

“Q. It is customary, is it not, to take the acknowledgments in the presence of 
the individual signers? A. That is the custom.” 

On cross-examination he testified further : 

“Q. You don’t remember seeing Mrs. Snyder in there that evening? A. As I 
say, the instrument would so indicate, so far as I can remember. I don’t re- 
member each individual acknowledgment that I take. 

“Q. Isn’t it true that sometimes, when customers come in like that, Mr. Byers 
or Mr. Valentine will take their signatures on the instrument, and hand it to you 
to acknowledge? A. I think it is done occasionally, not often.” 

This court has heretofore held that a notary’s certificate will ndt be vacated upon 
the unsupported testimony of the party bound, where such party in fact signed the 
instrument attached. Gray v. Law, 6 Idaho, 559, 57 P. 435, 96 Am. St. Rep. 280; 
Bruce v. Frame, 39 Idaho,— , 225 P. 1024; Sneddon v. Birch (Idaho) 230° P. 29. 

The fact that the notary had occasionally taken acknowledgments without the 
presence of the signers is no direct evidence that he did so in this particular case. 
The supporting evidence must be clear and convincing as well as that of the party 
seeking to avoid. To hold that such evidence as is here given satisfies the required 
corroboration would be to substitute a mere guess on the part of the trial court. 
The finding will not be disturbed. We find no error, and the judgment and decree 
will be affirmed. 

McCarthy, C. J., and Wm. E. Lee, J., concur. 

Budge, J., being disqualified, did not sit at the hearing, nor participate in the 
decision. 


William A. Lee, J., did not sit at the hearing, nor participate in the decision. 


FIRST NAT. BANK OF POCATELLO, Idaho, a Banking Corporation, Re- 
spondent v. MERCHANTS’ FIRE INS. CO., a Corporation, The North Amer- 
ican Mortgage Bank, a Corporation, Defendants, Intermountain Ass’n of Credit 
Men, a Corporation, Cora F. Snyder, Administratrix of the Estate of W. C. 
Snyder, Deceased, and Cora F. Snyder, Appellants. (No. 4199.) 

(Supreme Court of Idaho. Jan. 2, 1925.) 

Appeal from District Court, Bannock County; O. R. Baum, Judge. 

B. W. Davis, of Pocatello, for appellants. 

Budge & Merrill, of Pocatello, for respondent. 

T. Batmey Ler, District Judge. This case is controlled in principle by the 
decision just announced in First National Bank of Pocatello v. Commercial Union 
Assurance Co., Ltd., of London, Eng., et al., 39 Idaho, 232 P. 899; the main 
difference in the facts being that the insurance policy in this case was taken out 
after the execution of the mortgage, and included the store building only. 

Judgment and decree accordingly affirmed. 
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McCarthy, C. J., and Wm. E. Lee, J., concur. 
Budge, J., being disqualified, did not sit at the hearing, nor participate in the 
decision. 


William A. Lee, J., did not sit at the hearing, nor participate in the decision. 


HUBBARD GRAIN CO. v. WESTERN GRAIN DEALERS’ MUT. FIRE INS. 
CO. et al. (No. 36057.) 
(Supreme Court of Iowa. Jan. 20, 1925.) 
201 Northwestern Reporter 
REFORMATION OF INSTRUMENTS—ONLY GRANTED UPON CLEAR 

PROOF THAT INSTRUMENT DOES NOT EXPRESS INTENTION OF 

PARTIES. 

Reformation of an insurance policy will not be granted except where proof of 
mutual mistake or other ground is so clear, satisfactory, and convincing as to satisfy 
court that it does not express true written agreement and intention of parties. 

- (For other cases see Insurance, Dec. Dig. § 45[14].) 
* Appeal from District Court, Cerro Gordo County; M. H. Kepler, Judge. 

Action to recover on policies of insurance written by two insurance companies. 
The Western Grain Dealers’ Mutual Fire Insurance Company admitted its liability 
to a certain amount. The Hartford Fire Insurance Company denied liability for 
any greater amount than $5.53. The amount of the loss was not in dispute. The 
court found that the Western Grain Dealers’ Mutual Fire Insurance Company should 
pay $806.77, and the Hartford Fire Insurance Company $809.54. The latter com- 
pany appeals. Affirmed. 

Senneff, Bliss, Witwer & Senneff, of Mason City, for appellant. 

Fitzpatrick, Barrett & Barlow, of Mason City, and Sampson & Dillon, of Des 
Moines, for appellees. 

Favitte, C. J. It is conceded that the amount of the plaintiff's loss was 
$1,616.31. The plaintiff had insurance upon grain which was destroyed under poli- 
cies in the Western Grain Dealers’ Mutual Fire Insurance Company and in the 
Hartford Fire Insurance Company. The policy of the first-named company was in 
force at the time the policy of the latter company was written. It is the conten- 
tion of appellant that its policy should cover excess insurance only in case there 
was other insurance on the property, and that the policy as written did not express 
the true agreement of the parties and should be reformed. 

The rules regarding the reformation of a written instrument are well established. 
Reformation will not be decreed except in cases where the proof of mutual mis- 
take or other ground for reformation is clear, satisfactory, convincing and, as is 
sometimes said, is established beyond a reasonable doubt. Written contracts be- 
tween competent parties are not to be reformed on slight or insufficient evidence, nor 
where the evidence is merely in equipoise, nor even where there is a preponderance 
in favor of the party claiming reformation. The right to the claimed reformation 
must be established by such clear and convincing proof as satisfies a court of 
chancery that the written instrument does not express.the true written agreement 
and intention of the parties. See Sioux City Investment Co. v. Hartford Fire Ins. 
Ts 190 Iowa, 1135, 181 N. W. 446; Heard v. Nancolas, 187 Iowa, 1045, 175 N. 

i 38. 

These rules are academic and very familiar. Applying them to the record in: 
this case we concur in the conclusion of the trial court that appellant failed to es- 
tablish its right to a reformation of its policy of insurance, and that there was no 
such clear, satisfactory, and convincing proof as would have justified the trial court 
in reforming said policy as sought by appellant. 

II. It is the contention of appellant that its policy was modified by the conduct 
of the parties thereto subsequent to its issuance. 

The real question at this point is whether the policy of appellant was what is 
referred to as “concurrent insurance”; that is to say, that the policy ran concurrently 
with the policy of the Western Grain Dealers’ Mutual Fire Insurance Company, or 
whether it was the intention of the parties that the policy should only cover an 
excess of the property of the insured that was not covered by the specific policy in 
the Western Grain Dealers’ Mutual Fire Insurance Company. The policy by its 
terms was a policy of specific insurance which would run concurrently with the 
other policy. Appellant’s contention is, however, that the insured made reports to 
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appellant of the amount of grain whjch it carried, and that the premium to be paid 
by the insured to appellant was estimated on the basis of the excess of grain carried. 
Appellant’s claim is that by the conduct of the parties a modification of the terms 
and conditions of the policy was in fact effectuated. 

Under appellant’s policy the insured made reports of the volume of grain car- 
ried for a certain period and these reports were made, as we understand it, by em- 
ployees of the insured on blanks furnihsed by appellant. The matter of procedure in 
this regard between the parties fails to show, however, that there was any 
modification of the specific terms and conditions of the policy by agreement at 
the parties or by their acts, so that the binding effect of the policy as written 
was changed or modified as claimed by appellant. The conclusion of the trial court 
appears to be sustained by the record in regard to this matter and we are con- 
strained to approve it. 

III. Appellant: contends that notwithstanding the written policy, the true agree- 
ment between the insured and the insurer can be shown by parol as against a third 
party, the Western Grain Dealers’ Mutual Fire Insurance Company. Conceding that 
appellant’s contention is correct as to the rule of law permitting the change or 
modification of a written contract by parol evidence as against one not a party 
thereto, appellant is still confronted by the proposition that the evidence in the 
record fails to sustain its contention in this regard. 

We reach the conclusion that appellant was bound by the terms and conditions 
of its contract as written, and that it was not entitled to reformation of the same, 
nor was the same modified by the conduct of the parties. The decree of the trial 
court appears to be equitable, to have ample support in the evidence, and to be in 
accordance with the law. It is therefore affirmed. 

Evans, Albert, and Arthur, JJ., concur. 


WISDOM et al. v. FARM PROPERTY MUT. INS. ASS’N OF IOWA. 
(No. 36448.) 
(Supreme Court of Iowa. Feb. 10, 1925.) 
202 Northwestern Reporter 4 


1. INSURANCE—IN. ACTION TO RECOVER INSURANCE, ESTOPPEL 
AND WAIVER SUFFICIENTLY PLEADED TO ADMIT EVIDENCE 
IN SUPPORT THEREOF. 

In action to recover insurance, defense being based on by-laws claimed to avoid 
policy for misrepresentation as to title and failure to obtain consent to new en- 
cumbrances, estoppel and waiver held sufficiently pleaded to admit evidence in 
support thereof. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


2. INSURANCE—HOMESTEAD IN WIFE’S NAME HELD PROPERTY OF 
HUSBAND FOR PURPOSE OF OBTAINING INSURANCE. 

In action against association insuring only property of members, homestead 
in wife’s name held to be property of husband for purpose of obtaining insurance. 

(For other cases, see Insurance, Dec. Dig. § 115[7].) 

3. INSURANCE—INSURANCE ASSOCIATION ESTOPPED FROM SET- 
TING UP BREACH OF BY-LAWS, REQUIRING CERTAIN INFORMA- 
TION, BY DUE NOTICE OF MATERIAL FACTS TO AGENT. 

Insurance association held estopped from setting up misinformation as to title 
and additional incumbrances, as breach under by-laws, voiding policy, where agent 
had correct information in due time; his failure to inform association corréetly being 
immaterial under Code 1897, §§ 1749, 1750, charging insurance company with notice 
of agent of material facts. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Appeal from District Court, Davis County; D. M. Anderson, Judge. 

Action upon a policy of fire insurance to recover for the loss of a dwelling 


house and contents. Verdict and judgment for plaintiff. Defendant appeals. 
Affirmed. 


Geo. Wambach, of Des Moines, and Theo. P. Bence, of Bloomfield, for appellant. 

Payne & Goodson, of Bloomfield, for appellees. 

Stevens, J. This is an action against the Farm Property Mutual Insurance 
Association of Iowa, appellant, upon a policy of fire insurance, issued to L. G 


Wisdom, for the loss of a dwelling house and household goods contained therein. 
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The jury returned a verdict for appellee, and the defendant appeals from a judg- 
ment entered thereon. 

The facts so far as material are as follows: On or about June 15, 1921, appellee 
in writing applied to appellant for membership in the appellant association and 
for insurance upon a barn then in process of construction, and other buildings 
located upon an 80-acre tract of land, the title to which stood in the name of his 
wife, Clara L. Wisdom. In due course a policy was issued. Later, separate ap- 
plications were signed by appellee for additional insurance upon the dwelling house 
situated on said premises, and upon household goods contained therein. The ad- 
ditional insurance was evidenced by riders attached to the original policy Which 
referred thereto and noted the total amount of insurance covered by the policy. 
On or about February 20, 1922, the dwelling and contents were destroyed by fire. 

Numerous defenses were interposed by appellant, principal among which were: 
(a) That the insured falsely represented the title to the property; and (b) that he 
caused an additional incumbrance to be placed thereon without the permission, 
knowledge, or consent of appellant, and that by reason thereof the policy was in- 
validated. These, with alleged errors occurring on the trial of the cause, constitute 
the propositions relied upon by appellant for reversal. 

It is conceded by appellee that the title to the 80-acre tract was in Clara L. 
Wisdom, his wife, who was made a party plaintiff to this action, but who was dis- 
missed as a party by the court upon motion of appellant. At the time the policy and 
riders for the additional insurance were issued, the appellee and his family occupied 
the dwelling and premises as a homestead. When the original application for in- 
surance was signed, the premises were incumbered by a mortgage for $8,000. Some 
time subsequent to the execution and delivery of the original policy, but prior to 
the signing of the applications for additional insurance, appellee placed another 
mortgage for something in excess of $4,000 upon the premises. It is conceded that 
no permission was asked of appellant to do this, nor was it promptly notified thereof. 

The answer of appellant set up various provisions of its by-laws based upon 
which it is alleged that, because of misrepresentations of appellee as to the title 
to the property, the policy was void from the beginning, and that both the policy 
and the additional insurance was invalidated by the failure of appellee to inform 
appellant of the additional incumbrance placed upon the property and to secure its 
consent thereto. 

Appellee, in reply to these allegations of the answer, alleged that he fully and 
truthfully informed the appellant’s agent, who took the application for the original 
and also the additional insurance, as to the title, and also as to the additional in- 
cumbrance placed thereon, and that if the application does not state the facts in 
relation thereto it is because the agent did not correctly write down the answer to 
the questions. The application for additional insurance did not call for informa- 
tion as to additional .incumbrance upon the property, but appellee testified that he 
fully informed appellant’s agent of the additional mortgage at the time each of the 
applications were signed. There is no controversy as to the incumbrance of $8,000, 
as that is referred to in the original application. 

[1] I. We do not understand appellant to contend that it may not waive the 
provisions of the by-laws relied upon as defenses to the action, or that if the agent 
who solicited the application was fully and truthfully informed of the facts con- 
cerning the title and the additional incumbrance placed upon the property, a plea 
of estoppel would not be available to appellee. The appellant’s contention, as 
we unders it, is that no estoppel was pleaded, and that the evidence as to the 
informati imparted to the agent was not for that reason admissible. It may be 
conceded that appellee’s reply and amendment thereto to appellant’s answer is 
somewhat incomplete, but the facts as claimed by him are fully set out therein, and 
in the original pleading it is stated that defendant cannot now deny its liability 
under said “policy,” and in the amendment it is further alleged that appellant “did 
thereby waive its right to take advantage of the fact that an additional mortgage 
was placed on said premises, and the defendant is now barred and estopped from 
taking advantage of the fact of the additional incumbrance placed on said real 
estate.” We think the pleading sufficiently pleads both waiver and estoppel, and 
that therefore even upon appellant’s theory the testimony was admissible. 

[2] II. It is conceded, as stated above, that the title to the premises upon which 
the buildings were located was in the name of Clara L. Wisdom, but it is also shown 
that the same was occupied by appellee as a homestead. The association insured only 
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the property of members. We have repeatedly held that where the property is occu- 
pied by the insured as a homestead, the title to which is in his wife, he has an 
insurable interest therein. Merrett v. Farmers’ Insurance Co., 42 Iowa, 14; Reynolds 
v. Iowa-Nebraska Insurance Co., 80 Iowa, 563, 46 N. W. 659; Funk v. Anchor 
Insurance Co., 171 Iowa, 331, 153 N. W. 1048. This being true, for the purpose 
of obtaining insurance it was the property of appellee. The court so instructed 
the jury. 

[3] III. Appellee was not, however, by reason of the homestead character of 
the property the sole and absolute owner thereof. The agent who procured the appli- 
cations was at the time of the trial deceased. The testimony of appellee that he cor- 
rectly and truthfully informed the agent as to the title and additional incumbrance 
upon the land before the original policy was written or the riders attached thereto 
is not disputed. Under the provisions of sections 1749 and 1750 of the Code of 1897, 
appellant was charged with notice of all material facts stated by the insured to the 
agent at the time the application was signed, and no advantage can be taken of the 
failure of such agent to correctly fill in the answers to the questions, or to inform 
the association thereof. If the testimony of appellee was believed by the jury, then 
a clear waiver or estoppel was established, and the policy was not rendered invalid 
as claimed by appellant. This rule is familiar and well established in this state. 
Funk v. Insurance Co., supra; Norem v. Iowa Implement Mutual Insurance Ass’n, 
196 — 983, 195 N. W. 725; Dodge v. Grain Shippers, 176 Iowa, 316, 157 
N. W. 955. 

The information as to the title and the additional incumbrance was imparted to 
appellant’s agent in due time and as a part of the transaction which the agent was 
authorized to conduct for appellant. The finding of the jury upon this point is con- 
clusive. The contention of counsel that the soliciting agent was without authority 
to waive the provisions of the by-laws may be conceded, and what he may have said 
to appellee respecting the title is not material. Notice of the facts imparted by 
appellee to the agent was imputed to appellant and is by reason of that fact binding 
thereon. 

[4] IV. Appellee introduced a long itemized list of the furniture, clothing, and 
other personal property destroyed by the fire. This list covers approximately eight 
pages of the abstract, and it may be conceded contains some small articles that can- 
not be properly classified as household goods. Error in the admission of this itemized 
list is urged ‘by appellant. The record does not disclose that the court’s attention was 
called to any of the specific items to which objection is made, and it cannot be pre- 
sumed from the objection interposed to its introduction in evidence that the court 
examined the document. The objection was upon the specific grounds that there was 
no showing that the items appearing on the exhibit were goods owned by the insured, 
or that they were covered by the policy, and that the same was not the best evi- 
dence as to the contents of the dwelling. It was proper for appellee to introduce in 
evidence an itemized list of the personal property insured, and it appeared from 
the testimony that the list in question was complete, and included all of the personal 
property claimed to have been destroyed by the fire. The objection was properly 
overruled and the point was raised in no other way during the trial or called to the 
attention of the court. Other rulings of the court on the admission of testimony 
are complained of by appellant, but as we view them they are without merit and 
need not be discussed. 

V. Several instructions were requested by appellant and refused by the court. 
Notwithstanding no proper exceptions were preserved to the ruling of the court 
refusing to give these instructions, we have examined the same, and are of the opinion 
that so far as they correctly stated the law the substance thereof was incorporated 
in the charge of the court. 

Exceptions were also taken in the motion for a new trial to the fifth, seventh, and 
ninth instructions. In the fifth instruction the court stated to the jury that it was 
established by the evidence, or conceded by appellant, that a policy of insurance and 
the two riders evidencing additional insurance were issued and delivered to appellee, 
and that the dwelling and contents were substantially destroyed by fire. The instruc- 
tion is in harmony with the record and the exception taken thereto is without merit. 

[5] The seventh instruction is perhaps to some extent open to the complaint 
lodged against it. In this instruction the court advised the jury that as the property 
was the homestead of appellee, he had an insurable interest therein, but did not in 
terms further advise the jury that the alleged false representations as to the title 
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might be considered by the jury. That point is fully covered by paragraphs 9 and 10 
of the charge which must be construed as a whole. The jury could not have been 
misled by the omission, if any, complained of. The complaint of the ninth instruction 
is hypercritical and without merit. 

Some claim is also made that the verdict is excessive, but we think this claim 
also without merit. 

The remaining propositions relied upon for reversal relate largely to rulings 
of the court upon objections to the admission of evidence. We have read the record 
with care and find no prejudicial error in these rulings. 

It is our conclusion that the rights of appellant were fully protected by the court 
below, and that no reversible error appears in the record. 

The — is affirmed. 

Faville, C. J., and De Graff and Vermilion, JJ., concur. 


STRAUSS v. INSURANCE CO. OF NORTH AMERICA et al. 
No. 25808. 
(Supreme Court of Louisiana. Jan. 5, 1925.) 
102 Southern Reporter 861. 

1. INSURANCE—ATTEMPT TO CHANGE BOOKS AND INVENTORY TO 
DEFRAUD GOVERNMENT OF INCOME TAX HELD NOT SHOWN. 
In action on fire insurance policy, providing for forfeiture for fraud, conceal- 

ment, or misrepresentation, evidence held insufficient to show that plaintiff attempted 

to change his books and inventory to defraud government of income tax by deduc- 
tion of arbitrary sum from listed value of stock on hand. 

(For other cases see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE—FALSE SWEARING BY INSURED ON EXAMINATION 
BY ADJUSTERS AS TO CHANGES IN BOOKS HELD NOT SHOWN. 
That insured, who was not bookkeeper, was able to give more information in 

greater detail as to errors discovered in inventory and their correction on books by 
his bookkeeper at time of trial of action on policy, after having had full opportunity 
to go over books and refresh his memory, than on examination by insurance ad- 
justers, held not to show that his failure to explain to them where and how changes 
had been carried in books constituted false swearing within policy. 

For other cases see Insurance, Dec. Dig § 665[7]. 

6. INSURANCE—FALSE STATEMENTS IN PROOFS OF LOSS BY: FIRE 
MUST HAVE BEEN MADE WITH INTENT TO DECEIVE INSURER 
CONCERNING MATTER MATERIAL TO INSURANCE TO DEFEAT 
RECOVERY. 

For false swearing in proofs of toss to prevent recovery on fire policy assured 
must have made false statements knowingly and willfully, with intent to deceive 
insurer concerning matter material to insurance. 

(For other cases see Insurance, Dec. Dig. § 553[1].) 

7. INSURANCE—INTENT TO DECEIVE INSURER AS TO FACT AND 
PURPOSE OF CHANGES IN BOOKS, AND MATERIAL AFFECT 
THEREOF ON INSURERS’ RIGHTS, HELD NOT SHOWN. 

Evidence held not to show that insured knowingly and willfully intended to 
deceive insurance companies as to fact or purpose of changes in books showing 
amount of stock on hand, or that matter materially affected insurers’ rights; plain- 
tiff’s loss being far in excess of total insurance in any event. 

(For other cases see Insurance, Dec. Dig. § 665[7].) 

Appeal from the Twenty-Second Judicial District Court, Parish of East Baton 
Rouge; H. F. Brunot, Judge. 

Action by Henry Strauss against the Insurance Company of North America 
and another. Judgment for plaintiff, and defendants appeal. Affirmed 

St. Clair Adams, of New Orleans, for appellants. ‘ 
nn Borron & Laycock, and Charles A. Holcombe, all of Baton Rouge, for 
appellee. 

Tuompson, J. This suit is upon a contract of fire insurance, and is for $2,000 
with legal interest and 12 per cent. penalty, and for $200 attorney fees. The defense 
is that a fraud and false swearing alleged to have been committed by the plaintiff in 
violation of certain provisions of the policy. 

The fraud in founded on the allegation that the plaintiff submitted false and 
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fraudulent proof of loss, which proof of loss was predicated upon the books of 
account and an inventory made or caused to be made by said plaintiff of his goods, 
wares, and merchandise, and which said inventory was a false and fraudulent account 
and schedule of the property of the plaintiff; that said false and fraudulent inventory 
was part of a systematic scheme to conceal and misrepresent the true and correct 
condition of plaintiff’s business and property; the said scheme was carried out by 
plaintiff by means of divers false and fraudulent entries on his books of account 
and on the said inventory; the result being that said plaintiff has submitted to 
defendants a proof of loss and a statement of his loss that is based on books, papers, 
and an inventory that are untrue and fraudulent. 


The false swearing is predicated on the following alleged facts: That in course 
of examination under oath plaintiff falsely swore to divers matters relating to said 
insurance and the subject-matter thereof; that plaintiff swore falsely with respect to 
his books of account, papers, and inventory, as to erasures in said books and inven- 
tory, as to his knowledge and part in making of said erasures, as to substitutions of 
new figures for the figures erased, in regard to the erasures, additions, and forced 
totals in said inventory, and otherwise swore falsely respecting his said insurance 
and the subject-matter thereof. 


The stipulation of the policy under which forfeiture of all right to recover is 
claimed by reason of the alleged fraud and false swearing is as follows: 


“This entire policy shall be void if the insured has concealed or misrepresented 
in writing or otherwise any material fact or circumstance concerning this insurance, 
or the subject thereof, * * * or in case of any fraud or false swearing by the 


insured touching any matter relating to this insurance or the subject thereof, whether 
before or after a loss.” 


The trial in the court below resulted in a judgment in favor of the plaintiff for 
the amount of the policy, with interest, and 12 per cent. penalty. The demand for 
attorney fees was rejected as in case of nonsuit. 

The plaintiff was a merchant in the city of Baton Rouge, and his stock consisted 
of dry goods, ready-made clothing, and such other merchandise as is usually kept for 
sale in such a business. On September 27, 1919, the plaintiff’s store with its entire 
contents was destroyed by fire—the fire having been communicated to the plaintiff’s 
store from an adjoining building where it originated. 

At the time of the fire the stock of merchandise which plaintiff had on hand 
amounted to a sum in excess of $50,000, and the total insurance, including the policy 
with the defendants, amounted to. $28,700. 


In due course the plaintiff furnished proofs of loss and submitted his books 
for examination. 

An extra or quasi judicial examination and investigation of the plaintiff's books 
and papers was conducted by insurance adjusters, assisted by counsel representing 
the defendant companies, at which investigation the plaintiff and his bookkeeper were 
examined at great length and their testimony reduced to writing. 

It was the information—largely, if not wholly—obtained from the stated inves- 
tigation that prompted the defendants to decline payment of the insurance and to 
make the charge of fraud and false swearing against the plaintiff. 

It may be well to state that there is no charge in the defendant’s answer nor any 
intimation or suggestion in the evidence that the plaintiff was in any manner respon- 
sible for the fire or that he contributed in the silghtest degree to his loss. It is a 
fact undisputed that the actual loss was far in excess of the aggregate. amount of 
insurance carried with all the companies. 

It is not pretended that the changes, erasures, and substitutions claimed to have 
been made in the books and inventory represented an increase of the stock of mer- 
chandise on hand, or that such changes were made with that purpose in view. 

On the contrary, it is an admitted fact that the changes were intended to show 
and did in fact show a reduction of the amount of the stock of merchandise as rep- 
resented by the books and the inventory before the changes were made. 

It would appear from this fact that there was an entire absence of any motive or 
intent on the part of the plaintiff to deceive or to defraud the insurance companies, 
and this, we understand, is now conceded by the companies. 

It is contended, however, that, although the change of entries in the books and 
on the inventory had not the effect of inflating the amount of stock on hand, and not- 
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withstanding the fact that there was no intent to defraud the insurance companies, 
the said changes were yet dishonest and fraudulent, and were made for the purpose 
of decreasing the amount of income tax due or that would be due the United States 
government. 

There can be no doubt that changes which reflected different results were made 
by erasures and substitutions in the accounts as exhibited on the plaintiff’s books and 
on the inventory. Indeed, this fact is admitted by the plaintiff. Whether such 
changes, erasures, and substitutions were mere corrections of errors, honestly made 
for the purpose of showing the true condition of plaintiff’s business, and to show 
the exact amount of stock on hand at the time of taking the inventory, or were dis- 
honest and fraudulent, and made to reduce the income tax, and thus defraud the 
government, is one of the issues to be decided. 

{1] A review of the evidence shows that the inventory which has occasioned this 
controversy was made at the beginning of the year 1919, some eight months before 
the fire. It was taken in accordance with the usual and customary manner of taking 
stock; that is to say, the clerks of the various departments listed upon uniform 
slips prepared for the purpose the goods in their respective departments, entering 
the class and character of goods and the quantity and cost price. These slips or 
memorandums were passed to the office, were checked over, and entered upon the 
inventory book. Having served their purpose, the slips were thereafter destroyed. 

On going over the inventory the plaintiff detected quite a number of errors in the 
quantity and price of goods listed, of which errors he made note, and. to which he 
called the attention of his bookkeeper and instructed him to make the corrections 
on the ledger and on the inventory. The errors amounted to $4,909. If the correc- 
tions had been properly made by the bookkeeper, as the plaintiff, who had the utmost 
confidence in his honesty and competency, had the right to assume they would be 
made, the inventory and the books would have disclosed the purpose of the changes, 
and would have clearly presented a correct statement of the amount of the inventory 
and a true condition of plaintiff’s business, and there would have been no room for 
even a suspicion of fraud or wrongdoing. 

The bookkeeper, however, in a clumsy and negligent manner, not in keeping with 
the practice of an experienced and competent bookkeeper, erased and changed the 
total of the inventory, and substituted figures which showed an arbitrary deduction 
of $5,000. This fixed and arbitrary amount was carried into the several accounts 
on the ledger by erasing figures with a penknife and substituting other necessary 
figures to accomplish the deduction of the arbitrary amount. The bookkeeper did not 
concern himself with the truth of the errors he was attempting to correct, and he 
made no effort to verify the correctness of his work. 

He made out the plaintiff’s income tax return, and he made the proofs of loss 
presentéd to the insurance companies after the fire, all from the books as he had 
kept them and as he himself had corrected them. And he testified that he never 
thought and had no reason to think that the corrections which he had been directed 
to make were dishonest and were to accomplish a fraudulent design. 

As an evidence of his method of. making the corrections we refer specially to the 
closing page of the inventory. There he erased the second figure from the left, which 
was a 7, and substituted therefor the figure 2, thereby making an enforced total of 
$42,325.73 instead of the original total of $47,325.73. 

He made no entry explaining the change, and did not add up the column to 
verify the correctness of the total he placed there. There were no other deductions 
or changes made in the last two pages of the inventory which contained the recapitu- 
lations of the stock described on the preceding pages, from which it necessarily 
follows that the actual total remained the same as originally made, and the substi- 
tuted arbitrary total was consequently false and untrue. 

Then again, there appears to have been an erasure at the bottom of page 72 of 
the inventory book where the total of the recapitulations brought from the preceding 
pages should have been made, and a like erasure appears at the top of page 73, where 
the total from the preceding page should have been brought forward. Much stress 
is laid upon this erasure as furnishing indubitable evidence of an attempted doctoring 
of the books in carrying out the scheme to defraud the government. We regard the 
circumstances as being without the least significance. If the totals had once been 
placed there and then erased as claimed, the fact of erasure and the failure to carry 
the total forward from page 72 to 73 would not have changed the amount of stock 
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actually entered and described on the preceding pages and the recapitulation pages, 
which amount could have been readily ascertained by adding up the columns. The 
erasure was therefore in no way misleading. 

There are 24 pages of the book containing the inventory and recapitulations, and 
in not a single instance is a total carried forward from one page to another, and in 
many instances the total of the page is not shown at the bottom of the page. 

These are fair, if not the leading, samples of the changes, erasures, substitutions 
and subtractions in plaintiff’s books and on the inventory upon which the charge of 
concealment and fraud is based. They all relate to and revolve around the arbitrary 
reduction of $5,000 made by the bookkeeper, and admittedly had no effect whatever 
on the rights of the insurance companies. 

There is some conflict between the testimony of the plaintiff and his bookkeeper 
as to the manner in which the correction of the errors was directed to be made. 
The bookkeeper swears that the plaintiff instructed him to make a flat deduction of 
$5,000; first in the accounts on the ledger and then in the inventory, and that he did 
as directed. This is denied by the plaintiff, who swears that when he discovered the 
errors in the amount of the stock as shown on the inventory he called the attention 
of the bookkeeper to such errors and told him to make the corrections in the in- 
ventory and in the books. 

The bookkeeper admits that the plaintiff advised him that there was a mistake in 
the inventory, and that he went immediately to the ledger and made the necessary 
corrections. He admits also that at the time he was instructed to correct the books 
that the plaintiff had some memorandums in his hands. While he denies that the 
plaintiff submitted to him a memorandum book containing a list of the errors and 
mistakes, he does say that the plaintiff had such a book in his possession for keeping 
accounts in taking the inventory. Notes of evidence, page 104. 

We quote in part from his testimony on page 109 as follows: 

Q. “Did you or not tell us that at that time that you had made those changes 
from a memorandum Mr. Strauss had in his hand? 

A. “I said he had a memorandum in his hands, yes, sir. 

Q. “Didn’t you tell us that he read them off to you and that you corrected the 
errors! 
a ge “T said that he pointed out the errors to me in the—book—in the inventory 

oO des 

We quote again from his testimony on page 115, as follows: 

Q. “Then why didn’t you call his attention to the fact—call the attention of Mr. 
Strauss to the fact that the corrections should be made in the inventory first? 

A. “Well, I calculated the inventory and posted it to the general ledger, and 
then the mistakes were deducted afterwards. 

Q. “Now, you say you knew they should have gone first in the inventory; you: 
admit that as a fact. 

A. “Yes, sir. 

Q. “Were you not asked the question whether or not it was a fact that they were 
first made in the inventory and afterwards in the other books; and didn’t you say 
positively, in answer to that question, that the changes had been made first in the 
inventory and then in the ledger? Wasn’t that question repeated to you several 
times? 

A. “I think it was, Mr. Beale. 

Q. “And did you not invariably answer that the changes were first made in 
the inventory? 

A. “I cannot state positively, but I thought at the time that it might have been. 

Q. “At the time you were talking to us you thought that the changes had been 
made first in the inventory? 

. “Yes, sir. 

. “And you admit, then, that you did tell us that? 

i. 2 

: Fl the reason you thought they had been changed there first? 
a hee Ss 

It is not necessary to review the testimony of this witness further. It suffices 
to say that on reading his whole testimony an impartial mind is at once impressed 
with the fact that he and he alone was reasonable for the condition in which the 
adjusters found the plaintiff’s books. It was his clumsy, negligent, and faulty method 
of correcting errors in the books and inventory which had been called to his attention 


- 
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by the plaintiff that gave rise to the suspicion on the part of the adjusters and which 
brought about the unjustifiable charge against the plaintiff. 

We say unjustifiable charge for the obvious reason that the record, outside of 
and beyond the work of the bookkeeper in making the changes in the manner he did, 
furnishes no evidence of any intent and purpose on the part of the plaintiff to conceal 
any fact or to have his books to represent anything but a true statement of the con- 
dition of his business. And certainly there is no evidence on which to base the 
claim that the plaintiff intended to defraud the government. 

That the plaintiff had discovered errors in the taking of the inventory which 
showed less stock on hand than was entered on the inventory is established beyond 
doubt. That he asked his bookkeeper to make the necessary corrections is equally 
established. That he did not instruct the bookkeeper how to make the corrections 
or entries on the books or to deduct a lump or an arbitrary sum from the inventory 
and in the books we have no doubt. 

[2] Much was said in argument and on brief about the failure of the plaintiff to 
produce his memorandum book showing the errors. And numerous authorities are 
cited as to the presumption against the person who, having evidence in his possession, 
fails or refuses ta produce it. 

The authorities cited have no application to the facts of this case. Such a book 
was in existence, it is true, but it was a private pocket memorandum book kept by 
the plaintiff for the purpose of noting the errors he had discovered in the taking of 
stock. It formed no part of the system of books kept in connection with plaintiff’s 
business, and was not such a book as was required to be submitted to the adjusters. 
Moreover, the book had been examined by the accountant Gordon, and all the facts 
contained in said book were in evidence. The entries in the book itself therefore 
could not have added to or detracted from the evidence given as to its contents. 
No presumption can arise against the plaintiff from the nonproduction of the book 
under the circumstances. , 

The conclusion is inescapable from the testimony in the record that the defend- 
ants have utterly failed to establish with that degree of certainty required by law 
the charge that the plaintiff has deliberately and willfully attempted to change his 
books and his inventory with a view to defraud the government or any one else. 

[3] The charge of fraud is a most serious one, and the maxim of law is that 
fraud is never to be imputed to any one except upon legal and convincing evidence. 
If fraud is to be presumed from such changes and erasures upon the books, as those 
which appear in this case and which were clearly the work of the bookkeeper, as 
was the case here, and if forfeiture of policies is to be decreed on such a showing, 
then scarcely any policyholder would escape the charge of fraud and the penalty 
of forfeiture. 

[4] “Fraud, as applied to contracts, is the cause of an error bearing on a material 
part of the contract, created or continued by artifice, with design to obtain some 
unjust advantages to.the one party, or to cause an inconvenience or loss to the other.” 
Cc. C. art. 1847. 

“Fraud, like every other allegation, must be proved by him who alleges it. 
** * The maxim that fraud is not to be presumed, means no more than 
that it is not to be imputed without legal evidence.” CC. C. art. 1848. 

The character of a policyholder cannot be blasted and his policy declared for- 
feited, for which a premium has been paid, simply because erasures and changes and 
substitutions appear upon his books and inventory, made by an incompetent, careless, 
and thoughtless bookkeeper, especially when such changes are admittedly not material 
to the loss and do not affect the rights of the insurer. 

Having reached the conclusion that the charge of fraud against the plaintiff has 
not been established, it becomes unnecessary to consider the authorities cited and dis- 
cussed in the briefs to the effect that, where fraud is established, it is immaterial 
whether such fraud was intended to affect the insurance companies or some one else. 
Our opinion on that question will be reserved. 

[5] The second ground of defense—that of false swearing—finds no greater sup- 
port in the evidence than the charge of fraud and concealment. The charge grows 
out of the testimony given by the plaintiff at the investigation held by the insurance 
adjusters on December 27, 1919, three months after the fire. 

There are 27 typewritten pages of the plaintiff’s testimony taken at said hearing, 
and, the allegation in the answer being general and covering every phase of the 
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alleged changes, erasures, and substitutions in plaintiff’s books and inventory, it is 
difficult to say precisely just what part of the testimony is to be deemed false and 
untrue. The particular complaint, however, as gathered.from counsel’s brief, appears 
to be that the plaintiff on the occasion testified in effect that he knew nothing about 
the erasures and changes in the ledger and inventory, “that his whole attitude thereon 
was one of vagueness and uncertainty,” whereas on the trial of the case in the court 
below, two years later, the plaintiff testified that he knew all about the changes. 

We have very carefully studied the testimony of plaintiff taken on both occasions, 
and, while it must be admitted that some statements made by him at the investigation 
are not entirely free from an adverse criticism, we are not prepared to say, con- 
sidering his testimony as a whole, that the plaintiff deliberately and knowingly swore 
falsely with the purpose of misleading the insurance companies, or with a view to 
concealing any facts bearing upon the subject of inquiry, or of evading any respon- 
sibility on his part as a result of the changes and erasures appearing in his books. 

The plaintiff made a very poor witness in his own behalf, but his entire evidence 
plainly disclosed a willingness on his part to give to his inquirers the benefit of any 
facts within his knowledge in connection with his loss and the changes made in his 
books and on the inventory. That he was not at that time entirely cognizant of the 
manner in which his bookkeeper had made the corrections in his books plainly 
appears from his whole evidence. He knew, of course, and so testified, that changes 
had been made to correct certain errors which he had called to the attention of his 
bookkeeper, but where and how such changes had been carried in the books he was 
not prepared to say, and this was not at all unreasonable, for he himself. was not a 
bookkeeper, and perhaps was not as familiar with his books as he should have been. 

The contention of the plaintiff assumed an attitude of entire ignorance of the 
changes and erasures in his books is not borne out by an examination of his entire 
evidence given at the investigation. At the time of the trial the plaintiff had full 
opportunity carefully to go over his books and to refresh his memory. The mere 
fact that he was then able to give more information and to go more into detail jn 
reference to the errors and their correction furnishes no good reason for saying that 
his failure to give such explanation on the first investigation constituted false swear- 
ing within the meaning of the policy. 

[6] Whatever may be the discrepancy between the testimony of the plaintiff under 
oath on the investigation and that given on the trial, it is very clear that such dis- 
crepancy was not upon any material facts in connection with the subject of insurance, 
and is not sufficient to establish a purpose on the plaintiff’s part knowingly and fraud- 
ulently to deceive the defendants. In the case of Dunn et al v. Springfield Ins. Co., 
109 La. 525, 33 So. 585, it was said: 

“The assured may have sworn to what he believes to be true, but which never- 
theless is false, and his policy would not thereby be forfeited. To work such for- 
feiture, the assured must knowingly and intentionally, and therefore fraudulently, 
have sworn with the intent to receive the insurer and get from him a value falsely put 
upon the property.” 

In the body of the opinion (Baillie v. Assurance Co., 49 La. Ann. 662, 21 So. 
736, 737), the court said: 

“The proposition that willful swearing, with a view of deceiving the assured, 
will defeat the right of recovery, does not admit of any question. It must be made 
evident, however, that the alleged false swearing was intentionally committed. * * * 

“Fraud is never to be presumed from acts which may be accounted for on the 
basis of honesty and good faith. 

“To avoid the policy, it must appear that the intention was to defraud.” 

In a very elaborate and interesting note to the case of Alfred Hiller Co. v. Insur- 
ance Co. of North America, 125 La. 938, 52 So. 104, 32 L. R. A. (N. S.) 453, a case 
which was decided by this court, under the heading, “Effect of False Swearing in 
Proofs of Loss,” it is said: 

“Most policies of fire insurance contain a provision similar to the one set forth in 
the above case, avoiding the policy if the insured be guilty of false swearing touch- 
ing any manner relating to the insurance. The question often arises whether or not 
this provision is to be strictly and literally applied so as to prevent recovery when- 
ever false statements are sworn to in the proofs of loss, regardless of the circum- 
stances under which the same were made. It may be laid down as a general rule 
of law, supported by the overwhelming weight of authority, that, in order to make 
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the false swearing in the proofs of loss have this effect, the assured must have made 
them knowingly and willfully, with an intent to deceive the insurer, concerning some 
matter material to the insurance.” 

The author of the note states, on page 458, that the necessity of this element of 
materiality is questioned in none of the authorities, and is specially declared in the 
cases which he refers to. 

The principle enunciated has been adopted and uniformly followed in this state. 
Balestracci v. Fireman’s Ins. Co., 34 La. Ann. 844; Daul v. Fireman’s Ins. Co., 35 La. 
Ann. 98; Erman v. Sun Mut. Ins. Co., 35 La. Ann. 1095; Baillie v. Western Assur- 
ance Co., 49 La. Ann. 662, 21 So. 736; Dunn v. Springfield Ins. Co., 109 La. 525, 33 
So. 585. 

[7] In the instant case the most that can be charged against the plaintiff—in fact, 
the most that is charged against him—is that he did not give to the insurance com- 
panies a saisfactory explanation of the changes which had been made in his books 
when he was called upon to do so at the first investigation, and that his testimony 
on the trial showed that he knew aH about the changes at the time he gave his first 
testimony. If this were true—and we do not think the evidence sustains the proposi- 
tion—there is nothing to warrant the conclusion that the plaintiff knowingly and 
willfully intended to deceive the insurance companies as to the fact of the changes 
or as to the purpose for which such corrections were made, and certainly no one, in 
the light of the record, would contend for a moment that the matter was a material 
element concerning the insurance or that it affected the rights of the insurance 
companies. 

Whether the changes were or were not made, whether they were true or false, 
the fact remains that the plaintiff’s loss was far in excess of the total insurance. 

[8] The trial judge, who saw and heard the plaintiff testify, and who no doubt 
knew him personally, did not believe the charges laid against him, and this court, 
without the advantages which the trial judge possessed, cannot be in a better position 
to determine the issue of fact than he was. There is certainly no manifest error in 
his: conclusion. 

The judgment appealed from is affirmed, with costs. 


CLARK v. ROCHESTER FARMERS’ MUT. FIRE INS. CO. (No. 24328.) 


(Supreme Court of Minnesota. Jan. 23, 1925.) 
(Syllabus by the Court.) 
201 Northwestern Reporter 930. 

1. CANCELLATION OF PLAINTIFF’S POLICY OF INSURANCE IN MAN- 
NER PRESCRIBED BY STATUTE HELD NOT SHOWN. 

The evidence failed to show a cancellation of plaintiff’s policy of insurance in 
the manner prescribed by section 3396, G. S. 1913. 

2. INSURANCE—BUSINESS OF INSURANCE IS QUASI PUBLIC, WHICH 
STATE MAY REGULATE; DEFENSE OF CANCELLATION OF FIRE 
POLICY HELD NOT ESTABLISHED. 

Plaintiff was in default in the payment of an assessment, had been notified of her 
delinquency, and payment had been demanded. There was an issue of fact as to 
whether she had also been notified that the policy had been canceled but would be 
reinstated if the assessment was paid within 10 days. The trial court declined to 
make a finding covering this issue. The application of the principle of the law of 
contracts, which permits one of the parties to treat the contract as at an end for 
the failure of the other party to perform, does not extend to the policy in question. 
The business of insurance is quasi public in character, and the state, *in the exercise 
of the police power, has prescribed the manner in which the contract evidenced by 
the policy may be terminated. The alleged notice was not given pursuant to a 
majority vote of the board of directors annuling the policy in accordance with the 
provisions of section 3396, G. S. 1913. 

(For other cases, see Insurance, Dec. Dig. §§ 3, 235.) 

Appeal from District Court, Olmsted County; Charles E. Callaghan, Judge. 

Action by Anna S. Clark against the Rochester Farmers’ Mutual Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Oscar C. Ronken, of Rochester, for appellant. 

Granger & Clemens, of Rochester, for respondent. 

Lees, C. [1, 2] This action was brought on a policy of insurance covering the 
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plaintiff's dwelling house, which was destroyed by fire on May 1, 1923. The answer 
alleged that prior to the fire the policy had been canceled and terminated for plaintiff’s 
failure to pay an assessment. There was a trial by the court without a jury. In sub- 
stance these were the findings: Defendant was organized in 1882, under the Act of 
1875 (Laws 1875, c. 83), authorizing the formation of town insurance companies. 
In 1911 its corporate franchise was renewed for 30 years. It was engaged in the 
business of insuring the property of. its members on a mutual assessment plan. 
When the policy was issued plaintiff paid the required premium or membership fee. 
After the fire she gave due notice of the loss, but defendant refused to pay it, basing 
its refusal solely on the ground that the policy had been canceled. On October 1, 
1922, defendant levied an assessment on all its members and gave them notice thereof. 
Plaintiff’s assessment was $4.80, but she failed to pay it, and became subject to a 
penalty of 10 per cent., and so owed the defendant $5.28 at the time of the fire. The 
policy was never canceled, and was in force when the loss occurred. Judgment in 
plaintiff’s favor for the amount admittedly due if the policy was in force was ordered 
after deducting the amount of the assessment. Defendant asked the court to make 
an additional finding, determining whether on or about April 18, 1923, plaintiff had 
been notified that the policy had terminated because of her failure to pay the assess- 
ment. The motion was denied on the ground that it related to an immaterial matter 
and on the further ground that the evidence would: not justify a finding that the 
alleged notice had been served. Judgment was then entered on the findings, and 
defendant appealed. 

The term of the insurance was 5 years from January 13, 1922. The articles of 
association and by-laws are made part of the policy. They provide that all persons 
insured are members of the company as long as their insurance continues in force. 
Each member is liable for assessments as long as he remains a member. To obtain 
a policy an applicant for insurance must pay a fee of 30 cents on each $100 of insur- 
ance. The fund thus accumulated is used to pay the expenses of conducting the 
business. If the insured fails to pay his assessments within the prescribed time, 
10 per cent. is added thereto. Liability to assessnent contincves until the policy ts 
canceled and the ‘membership terminated. In addition to these provisions of the 
policy, reference must be had to the statutes applicable to insurance companies of the 
class to which defendant belongs. They provide that membership may be terminated 
by giving notice to the secretary and paying the withdrawing member’s share of 
existing claims, or by the annulment and cancellation of the policy by the board of 
directors and written notice thereof to the policyholder. Sections 3381, 3396, G. S. 
1913. It is the duty of the secretary to notify each member of an assessment. The 
notice is to be given by mail. It must specify when and to whom the assessment is 
to be paid. The time allowed for payment shall not be less than 60 days nor more 
than 90 days from the date of the notice. Payment may be enforced by suit at law 
against the delinquent member. Section 3401, G. S. 1913. 

Defendant failed to show that plaintiff's policy was canceled by a majority vote 
of the board of directors in the manner prescribed by section 3396, G. S. 1913; hence 
the defense of cancellation was not established. 

The only other defense was that the contract of insurance had been terminated 
for plaintiff's failure to pay her assessment. Mr. Hammer, an attorney whom de- 
fendant employed to collect delinquent assessments, testified that on February 26, 
1923, he wrote to plaintiff, demanding payment of her assessment, and produced a 
carbon copy of his letter, which was received in evidence; that on April 18, 1923, he 
sent plaintiff a second notice, informing her that her policy had been canceled for 
the nonpayment of a premium, but that she would be reinstated if she made prompt 
remittance, and that, if she failed to pay within 10 days from’ the date of the notice, 
the company would understand that she no longer wished protection. He produced 
a form of notice containing the foregoing statements, and testified that he copied the 
form and mailed the copies to 12 or 13 persons, including plaintiff. The paper pro- 
duced was not a carbon copy of a notice or letter addressed to plaintiff, as was the 
first letter produced, but the court received it in evidence. Plaintiff test.fied that she 
received two notices from Mr. Hammer, the last one 2 or 3 weeks before the fire; 
that in both she was requested to pay her assessment to him, nothing being said 
about the cancellation of the policy; that in response to the notices she went to his 
office several times to pay the assessment, but found no one there. She offered to pay 
it after the fire, but defendant would not accept payment. This evidence is the basis 





894 Insurance Law Journal, Vol. 64. [May, 1925 


for the contention that, before the fire occurred, defendant had elected to terminate 
the contract of insurance for plaintiff’s failure to pay the assessment. The contention 
is founded on the familiar principle of the law of contracts that ,if one of the 
parties refuses to perform, the other may treat the contract as at an end, its reach 
excusing performance. Wasser v. Western Land Secur. Co., 97 Minn. 460, 107 N. W. 
160; Rea v. Algren, 104 Minn. 316, 116 N. W. 580, 124 Am. St. Rep. 627; Hjorth 
v. Albert Lea Mach. Co., 142 Minn. 387, 172 N. W. ‘488 ; 3 Williston, Conts. "gg 1302, 
1303, 9 Minn. Law Rev. p. 146 

Although a policy of insurance is a contract, it does not. stand on the same foot- 
ing as ordinary contracts. The business of insurance is quasi public in character ; 
hence it is competent for the state, in the exercise of the police power, to regulate it 
for the protection of the public. State v. Beardsley, 88 Minn. 20, 25, 92 N. W. 472; 
German Alliance Ins. Co. v. Kansas, 233 U. S. 389, 34 S. Ct. 612, 58 L. Ed. 1011, 
L. R. A. 1915C, 1189. 

The subject of insurance has received much attention at the hands of the Legis- 
lature. Although the business of township mutual fire insurance companies has not 
been regulated to the same extent as that of stock companies, the manner in which 
membership in township companies may be terminated and policies canceled is pre- 
scribed by the statutes heretofore cited. A similar statute was considered in Illett 
v. North Star, etc., Co., 156 Minn. 128, 194 N. W. 1, and the principles there stated 
are applicable here. 

It seems to us that the Illett Case is decisive of the cage at bar. Not only is it 
conclusive upon the merits, but it leads to the conclusion that, if the court had found 
in response to defendant’s request that plaintiff received the second notice referred 
to in Mr. Hammer’s testimony, it could not affect the result. 


We aré of the opinion that the trial court correctly disposed of the case, and 
the judgment is accordingly affirmed. 


FOX v. CONNECTICUT FIRE INS. CO. OF me ee (No. 18655.) 
(St. Louis Court of Appeals. Missouri. . Feb. 3, 1925.) 
268 Southwestern Reporter, 393. 

1. INSURANCE—ATTEMPTED CANCELLATION OF FIRE POLICY HELD 
VOID BECAUSE NOT COMPLYING WITH TERMS OF POLICY PER- 
TAINING TO CANCELLATION. 

Insurer’s attempted cancellation of fire policy held void, where insurer did not, 
as policy required, give insured five days’ notice of cancellation, and made no 
tender of or offer to return the unearned premium. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

2. INSURANCE—EVIDENCE HELD TO RAISE QUESTION OF FACT 
WHETHER INSURER WAIVED CLAUSE IN FIRE POLICY AS TO 
OWNERSHIP BY INSURED OF FEE SIMPLE. 

Evidence that insurer’s agents collected from plaintiff the premium on a fire 
policy, and remitted it to insurer with full knowledge that the property insured was 
not owned by plaintiff in fee simple, held to raise question of fact whether insurer 
waived the clause pertaining to ownership of fee simple in property insured. 

(For other cases, see Insurance, Dec. Dig. § 668 [15].) 

3. INSURANCE—EVIDENCE HELD TO RAISE QUESTION OF FACT 
WHETHER INSURER WAS ESTOPPED FROM ASSERTING VIOLA- 
TION OF CLAUSE IN FIRE POLICY AS TO INSURED’S OWNER- 
SHIP OF FEE SIMPLE. 

Evidence that defendant insurer’s agents collected from plaintiff the premium 
on the fire policy, and ‘remitted it to defendant with full knowledge that the property 
insured was not owned by plaintiff in fee simple, held to raise question of fact 
whether insurer was estopped from asserting a violation of the clause pertaining 
to ownership by plaintiff of a fee simple estate in the property insured. 

(For other cases, see Insurance, Dec. Dig. § 668 [15].) 

4, INSURANCE—REFUSAL OF TRIAL COURT TO SUSTAIN DEMURRER 
TO EVIDENCE SHOWING WAIVER BY INSURER OF CLAUSE AS 
a pasta ae OWNERSHIP OF PREMISES INSURED, HELD 
In action on fire policy, refusal to sustain demurrer to plaintiff’s evidence because 

of the existence of a deed of trust against the property insured in violation of 
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sole and unconditional ownership clause, held proper, where the evidence showed that 

defendant’s agents fully knew when policy was issued that the premises insured were 

incumbered by the deed of trust. 

(For other cases, see Insurance, Dec. Dig. § 668 [15].) 

5. INSURANCE—EXISTENCE OF DEED OF TRUST AGAINST PREMISES 
INSURED AGAINST FIRE HELD NOT VIOLATION OF UNCONDI- 
TIONAL OWNERSHIP CLAUSE. 

Existence of deed of trust against premises insured against fire held not viola- 
of unconditional ownership clause. 

(For other cases, see Insurance, Dec. Dig. § 282 [6].) 

Appeal from Circuit Court, Jefferson County; E. M. Dearing, Judge. 

“Not to be officially published.” 

Action by Max Fox against the Connecticut Fire Insurance Company of Hart- 
ford. Judgment for plaintiff, and defendant appeals. Affirmed. 

Davis, Damron & Davis, of Fredericktown, for appellant. 

Jerry B. Burks, of Farmington, for respondent. 

Bruere, C. This is an action upon a policy of fire insurance issued by defendant 
to plaintiff on a store building owned by plaintiff, in the town of Flat River, St. 
Francois County, Mo. The trial below was before the court, sitting as a jury, and 
resulted in a judgment for plaintiff for the amount of the policy with accrued interest, 
and defendant appeals from said judgment. 

The petition is in the conventional form. The defendant in its answer, admitted 
the execution and delivery of the policy, and pleaded as a special defense that, 
before the date of the loss of said building by fire, said policy was canceled by 
defendant and surrendered by plaintiff to the defendant. The answer further avers 
that the terms of the policy sued on provided as follows: 

“This entire policy shall be void if the insured has concealed or misrepresented 
in writing or otherwise any material fact or circumstance concerning this insurance 
or the subject thereof; or, if the interest of the insured in the property be not 
truthfully stated herein; or, if the interest of the insured be other than unconditional 
and sole ownership; or, if the subject of the insurance be a building on ground not 
owned by the insured in fee simple.” 

The answer further alleged that the interest of the insured in said building 
was not truthfully stated in said policy; that at and from the time of the issuance 
of said policy, to and including the time of the loss of said building by fire the 
plaintiff had no interest or title in and to said building or the lot upon which it 
was situate, except a leasehold for a term of 20 years; that during all said time 
there were two outstanding, subsisting, and valid deeds of trust liens on said 
building and lot which were not mentioned in said policy; that one of said deed 
of trust liens was executed by plaintiff on the 20th day of May, 1921, in favor of 
one Luther H. Williams to secure to: said Williams plaintiff’s note for the sum 
of $1,950, and that the other was executed by plaintiff on the 13th day of June, 
1921, in favor of one E. L. Bessinger to secure to said Bessinger plaintiff’s note for 
the sum of $1,740; that the provisions and statements made in said policy, as to 
the nature and character of plaintiff’s interest and title in and to said building 
and lot of ground on which said building was situate, were material to the risk 
insured against; that defendant believed said provisions and statements to be 
true; and that the same being untrue the policy was null and void. 

The reply admits that plaintiff did not own the building insured, or the lot on 
which it was located, in fee simple; admits that plaintiff’s title and ownership 
in said building and lot was a leasehold for a term of 20 years; and that, at the 
time of the issuance of the policy, the same was incumbered by a deed of trust 
in favor of L. H. Williams as in defendant’s answer alleged. The reply further 
avers that all of said facts were well known to defendant and its agents at the 
time said policy was written and delivered, and that by reason thereof said defen- 
dant waived the provisions of said policy set out in the answer. 

At the trial, the parties to this suit agreed upon the following facts: 

“Plaintiff owned a 20-year lease, unrecorded, on the premises insured, and on 
the lot on which the premises stood. He acquired this lease from Luther H. Williams 
in May, 1921. Williams took a mortgage from plaintiff on this property May 20, 
1921, to secure the deferred payments, amounting to $1,950. This mortgage was 
foreclosed in November, 1922. The mortgage given by plaintiff was recorded in 
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Book 118, page 314, land records of St. Francois County. On June 13, 1921, plaintiff 
executed a mortgage to E. L. Bessinger, recorded in Book 79, page 508, land records 
of St. Francois. County to secure a loan of $1,700 or $1,800. This mortgage has 
not been satisfied or paid as appears from the record.” 

Other facts pertinent to the issues raised and disclosed by the evidence adduced 
by the plaintiff, are: 

The policy was issued August 4, 1921, and insured plaintiff’s building against 
loss by fire for a term of one year from said date in the sum of $1,000. The 
building was totally destroyed by fire October 12, 1921. The policy contained the 
provisions set up in the answer, also a loss payable clause in favor of the Citizens’ 
Bank of Desloge, which held the Bessinger deed of trust. The deeds of trust men- 
tioned above were valid liens on said building at the time of said fire. 

W. L. Hughes and J. .B. Cook, agents of defendant at Flat River, wrote the 
policy in question. There was evidence adduced which tended to show that said 
agents knew at the time the policy was issued that the plaintiff had no interest in 
or title to the building insured or the lot upon which it was situate, except a lease- 
hold interest, and that the deed of trust held by the Citizens’ Bank of Desloge was the 
second deed of trust on the insured premises. Among the other provisions contained 
in said policy were the following: 

“This policy shall be canceled at any time at the request of the insured; or 
by the company by giving five days’ notice of such cancellation. If this policy 
shall be canceled as hereinbefore provided, or become void or cease, the premium hav- 
ing been actually paid, the unearned portion shall be returned on surrender of 
this policy or last renewal, this company retaining the customary short rate; except 
that when this policy is canceled by this company by giving notice, it shall retain 
only the pro rata premium.” 

The evidence further shows that a short time prior to the fire, Mr. Cook, 
defendant’s agent, obtained possession of the policy from -the Citizens’ Bank of 
Desloge and canceled the same. No notice of this cancellation was given to the 
plaintiff; neither was the Citizens’ Bank of Desloge authorized by the plaintiff 
to deliver said policy to the defendant, nor was any part of the premium ever 
returned to the plaintiff. 

The assigned errors here are: First, that the trial court erred in not sustain- 
ing the demurrer to the evidence requested by the defendant at the close of the 
whole case; second, “that the court erred in permitting plaintiff’s witness Garrett 
to testify that it was a matter of common repute and knowledge that all buildings 
in Flat River stood on leased land.” 

In support of the first assignment of error, counsel for defendant contend: 
(1) That the policy was canceled before the fire; (2) that the policy was void 
because the property insured was not owned by the defendant in fee simple; (3) 
that the existence of the deed of trust in favor of Luther H. Williams was a 
breach of “the sole and unconditional ownership” clause of the policy, and rendered 
the policy void. 

{1] As to the first contention, it will be noted that under the terms of the 
policy the defendant could not lawfully cancel the policy without giving the plaintiff 
five days’ notice of cancellation, and tendering to plaintiff the unearned portion 
of the premium which has been paid thereon. Since the evidence stands undisputed 
that no such notice was given plaintiff, and no tender of nor offer to return the 
unearned premium was made, we rule the point against the defendant. Dubinsky 
v. Hartford Fire Ins. Co. (Mo. App.) 196 S. W. 1045; Payne v. Insurance Co., 
170 Mo. App. 85, 156 S. W. 52; Chrisman & Sawyer Banking Co. v. Insurance 
Co. 75 Mo. App. 310; Malin v. Netherlands Ins. Co., 203 Mo. App., 153, 219 
S. W. 143. 

[2, 3] Coming to the second contention, in view of the evidence adduced that 
defendant’s said agents collected the premium on the policy, and remitted it to 
the defendant with full knowledge of the fact that the property insured was not 
owned by the plaintiff in fee simple, the action of the trial court in overruling 
the demurrer to the evidence and submitting the question of waiver and estoppel 
to the jury was proper. Dyer v. American Ins. Co. of Newark, N. J., 211 Mo. 
App. 476, 244 S. W. 964; Ward v. Concordia Fire Ins. Co., 211 Mo. App. 554, 
244 S. W. 959: Rosenthal-Sloan Millinery Co. v. Hanover Fire Ins. Co. (Mo. 
App.) 219 S. W. 669; Caldwell v. City of New York Ins. Co. (Mo. App.) 245 
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S. W. 602; Jegglin v. W. O. W., 202 Mo. App., 367, 216 S. W. 815; Manning v. 
Insurance Co., 176 Mo. App., 678, 159 S. W. 750. 

[4, 6] Nor is there merit in the contention that the court erred in not sus- 
taining the demurrer to the evidence because of the existence of the deed of trust 
in favor of Luther H. Williams. This on the ground, first, because the evidence 
shows that defendant’s said agents were fully aware, at the time said policy was 
issued, that the premises insured were incumbered by the deed of trust in favor 
of Luther H. Williams; and, second, because “the sole and unconditional owner- 
ship” clause was not violated by the existence of said deed of trust. Terminal Ice 
& Power Co. v. American Fire Ins. Co., 196 Mo. App. 241, 194 S. W. 722; Missouri 
Real Estate & Loan Co. v. Gibson, 282 Mo. 75, 220 S. W. 675; Standard Leather 
Co. v. Insurance Co., 131 Mo. App. 701, 111 S. W. 631; 2 Cooley’s Briefs on 
Insurance, p. 1378; 19 Cyc. p. 694. 

{6] The last assignment of error is based on the following testimony admitted 
by the court: 

“Q. I will ask you this question, if it isn’t the general information and a matter 
of common repute to everybody in the town of Flat River that the buildings are 
on all leased property? A. I think every piece except the church property. 

“Mr. Davis: I object to that, and ask that the answer be stricken out. 

“The Court: The objection will be overruled. 

“Mr. Davis: I except. 

“Q. That was known at the time these men wrote this policy? It was known to 
me. 

“Q. It was general information and commonly known? A. Why, every one 
knew we got no deeds to it.” 

[7] Inasmuch as the above objection made to the witness’ answer assigns no 
reason for the motion to strike, it is insufficient to warrant review of the action of the 
court complained of. Furthermore, it will be noted that other testimony in regard 
to the same matter objected to was admitted without objection. In this state of 
the record the assignment of error is without merit. Gaty v. United Rys. Co. 
(Mo. Sup.) 251 S. ‘W. 61. 

No reason appears for disturbing the judgment and it should be affirmed. 

Per Curiam. The opinion of Bruere, C.; is adopted as the opinion of the court. 
The judgment of the circuit court of Jefferson County is accordingly affirmed. 
Dues, P. J., and Becker and Nipper, JJ., concur. 








MAX FOX, Responpent, v. AMERICAN CENT. FIRE INS. CO., Appetranrt. 


No. 18653.) 
(St. Louis Court of Appeals. Missouri. Feb. 3, 1925.) 

Appeal from Circuit Court, Jefferson County; E. M. Dearing, Judge. 

“Not to be officially published.” 

Davis, Damron & Davis, of Fredericktown, for appellant. 

Jerry B. Burks, of Farmington, for respondent. 

Brueke, C. This is a suit to recover on a fire insurance policy issued by 
defendant on a store building of plaintiff in the town of Flat River, ‘St. Francois 
County, Mo. Upon a trial had before the court, sitting as a jury, there was a 
finding and judgment for plaintiff for the amount of the policy, and defendant 
appeals. 

The policy, pleadings, and facts in this case are the same as in the case of 
Max Fox v. Connecticut Fire Insurance Company of Hartford, 268 S. W. 393, 
decided by this court on this day. 

For the reason stated in the opinion in said case, the judgment should be 
affirmed; the commissioner so recommends. 

Per Curiam. The opinion of Bruere, C., is adopted as the opinion of the 
court. 

The ae of the circuit court of Jefferson County is accordingly affirmed. 

Daues, P. J., and Becker and Nipper, JJ., concur. 
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TERRY v. RECIPROCAL EXCHANGE ET AL. 
(two cases). (Nos. 18738, 18444.) 
(St. Louis Court of Appeals. Missouri. Feb. 3, 1925.) 
Southwestern Reporter 421. 

2. INSURANCE—INSURERS ON PAYMENT OF LOSS SUBROGATED TO 
RIGHTS OF OWNER AGAINST RAILROAD CAUSING LOSS. 

Insurers of property on its destruction by fire communicated from locomotive 
and on payment of loss are subrogated to extent of their payment to remedies of 
the owners against railroad company. 

(For other cases see Insurance, Dec. Dig. § 606[1].) 

3. INSURANCE—CLAIMANT OF PROPERTY DESTROYED BY FIRE 
HELD NOT ENTITLED AS AGAINST SUBROGATED INSURANCE 
oo TO RECOVERY FROM RAILROAD RESPONSIBLE FOR 
Alleged assignee of insured owner of property destroyed by fire, who had re- 

ceived payment of insurance policies, held not entitled as against insurance com- 

panies to fund recovered from railroad company responsible for loss on theory 
that loss was in excess of insurance proceeds, where amount recovered was less 
than amount paid by insurers. 

(For other cases see Insurance Dec. Dig. § 606[1].) 

Appeal from Circuit Court, Jefferson County; E. M. Dearing, Judge. 

“Not to be officially published.” 

Interpleader suit by P. S. Terry against the Reciprocal Exchange, William 
H. Pilliard, and others. From the judgment, the Reciprocal Exchange and others 
and William H. Pilliard separately appealed. Affirmed. 

Charles A. Houts, Harry C. Barker, and Thomas J. Cole, all of St. Louis, 
for appellant Pilliard. 

Deahy, Saunders, Walther, of St. Louis, for other appellants. 

Albert Miller, of St. Louis, and P. S. Terry, of Festus, for respondent. 

Bruere, C. This is an interpleader suit in which the respondent, P. S. Terry, 
seeks to have the defendants interplead in order to determine to whom he shall 
be required to pay a certain fund in his possession. 

The facts are these: The defendants, the Reciprocal Exchange, the National 
Fire Insurance Company, and the American Central Insurance Company by their 
policies of insurance insured the plant of the Twin City Ice & Creamery against 
loss and damage by fire. Each policy contained the usual provisions to be found 
in a standard form policy; the condition material on this appeal being as follows: 

“If this company shall claim that the fire was caused by the act of negligence 
of any corporation, private or municipal, this company shall on payment of loss 
be subrogated to the extent of such payment to all rights of recovery by the 
insured for the loss resulting therefrom, and such rights shall be assigned to this 
company by the insured on receiving such payment.” 

On the 6th day of October, 1915, and while said policies were in force, the 
said plant of the Twin City Ice & Creamery Company was destroyed by fire. The 
underwriters paid to the assured, as indemnity for the loss, the sum of $19,568.25. 
After the payment of said sum, the Twin City Ice & Creamery Company and 
the said insurance companies ascertained that the said fire was caused by a spark 
from a locomotive of the Mississippi River & Bonne Terre Railroad Company. 
Thereafter the Twin City Ice & Creamery Company and the said insurance com- 
panies employed P. S. Terry, the plaintiff, to bring suit against the Mississippi 
River & Bonne Terre Railroad Company to recover the damage caused by said 
fire, and agreed to pay plaintiff, as his attorney fee for prosecuting said suit, 
one-third of all moneys recovered. Suit was brought by Mr. Terry in the name 
of the Twin City Ice & Creamery Company against said tort-feasor for the sum 
of $35,533.56. It was agreed, however, that the said insurance companies were 
entitled to be subrogated to the rights of the assured to the extent of the sum 
paid under the policies, and that the Twin City Ice & Creamery Company should 
represent said insurance companies in said suit, and should reimburse them, out of 
the moneys realized by said suit, to the extent of the indemnity paid the assured. 

Upon trial of the suit against the Mississippi River & Bonne Terre Railroad 
‘Company the jury fixed the damages sustained at the sum of $12,000 and a judg- 
ment was entered against the said railroad company for said amount. An appeal 
was taken to the Supreme Court by the judgment debtor. While pending in said 
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court the cause was compromised, with the consent of the insurance companies, 
for the sum of $6,000 which sum was paid to P. S. Terry, the plaintiff. 

It appears from the correspondence between Mr. Terry and the insurance 
companies, relative to their acceptance of the offer of the railroad company of 
$6,000 as a compromise of said suit, that the insurance companies accepted said 
offer upon the condition that no part of said $6,000 should be paid to the Twin City 
Ice & Creamery Company, but that said sum, less the attorney fees, should be 
paid and prorated among the insurance companies. 

It appears that, after the $6,000 was paid Mr. Terry, the defendants William 
H. Pilliard, John Hague, and the said insurance companies made claim thereto. 
Whereupon the plaintiff brought this interpleader suit, praying therein that the 
defendants be required to file their respective claims and interplead and have the 
same determined, and that the money paid into court by the plaintiff be distributed 
among said defendants according to their respective interests, and that the plain- 
tiff recover his costs and a reasonable attorney’s fee and expenses for the filing 
and prosecution of said suit. The defendants filed separate answers to the cause 
of action pleaded in plaintiff’s petition. On the issue thus made the court decreed, 
at its May term, 1920, that the plaintiff was entitled to pay the money into court 
and be discharged with his costs, and ordered that the defendants interplead 
for the fund of $4,000, so paid in, and interest in the sum of $108.40 earned thereon, 
and allowed plaintiff $300 out of said fund as an interpleader fee for his expenses, 
trouble, and services done and suffered in said cause. No motion for a new trial 
was filed during the term at which said judgment was rendered. 

At the September term, 1920, of the circuit court of Jefferson county, Mo., 
the trial court proceeded to try the issues raised by the interpleas filed by the de- 
fendants. 

The separate interpleas of the insurance companies alleged that the said 
underwriters had paid the Twin City Ice & Creamery Company for the loss by 
fire, occasioned by the fault of the railroad company; that the Twin City Ice & 
Creamery Company brought the suit against the said tort-feasor as trustee for 
said insurance companies; and that the insurance companies were entitled to the 
moneys recovered in said suit under the doctrine of subrogation. 

The defendant William H. Pilliard in his interplea averred that he was en- 
titled to said fund by reason of an assignment duly made to him by the Twin 
City Ice & Creamery Company and John Hague; that the sum of $6,000 derived 
in settlement with the railroad company, together with the amount of insurance 
paid, was not sufficient to cover the actual cost sustained by the assured; that much 
of the property destroyed by fire, and for which judgment was recovered against said 
railroad company, was not covered by insurance, and that this uninsured property 
exceeded in value the amount realized in the said settlement with said railroad com- 
pany; that said insurance companies knew at all times of the litigation against the 
railroad company, but did not avail themselves of any rights, which they may have had 
in said litigation, or in any way co-operate with said William H. Pilliard in obtaining 
judgment against the railroad company. 

Inasmuch as no appeal was taken from the adverse judgment rendered in this 
case against the defendant John Hague, it will not be necessary to set forth the 
matters alleged in the interplea filed by said defendant. 


To sustain their separate interpleas the insurance companies established the 
facts hereinbefore stated. 


To sustain his interplea, W. H. Pilliard testified that at the time of the fire he 
had a one-tenth interest in the Twin City Ice & Creamery Company ; that the value of 
the property, belonging to said company, destroyed by the fire was $39,000 or 
$40,000; that he made a list of the property that was not covered by the policies 
of insurance (which list was introduced in evidence); and that the total value 
of the property on this list was $4,983. 

Witness further testified that the Twin City Ice & Creamery Company was a 
corporation, still in existence at the time of the trial; that he and his family and 
Mr. Hague and family owned all the stock in said corporation at the time of the 
fire, and that Mr. Hague and his family sold all their stock to witness and his son 
after the fire; that the Twin City Ice & Creamery Company assigned their interest 
in the lawsuit against the railroad company to him and Mr. Hague, but that no 
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minutes were kept of said transfer; and that he bought Mr. Hague’s interest in the 
lawsuit at the time he purchased his stock. 

On cross-examination Mr. Pilliard testified that the interest in the lawsuit 
that had been transferred by the Twin City Ice & Creamery Company to the 
stockholders of the company was retained by Mr. Hague when he sold his stock 
to Mr. Pilliard. 

The petition in the suit of the Twin City Ice & Creamery Company against 
the Mississippi River & Bonne Terre Railroad Company was introduced in evi- 
dence. The property, which the defendant Pilliard claims was destroyed by fire 
and uninsured, was not covered by said petition. 

It appears from the uncontradicted testimony of Mr. Hague, who was presi- 
dent of the Twin City Ice & Creamery Company at the time the suit against the 
railroad company was instituted, that the so-called assignment, testified to by Mr. 
Pilliard, from the Twin City Ice & Creamery Company to Mr. Pilliard and Mr. 
Hague of all the interest in the lawsuit against the railroad company, was made 
and is contained in the following clause of a deed of trust given by said Ice & 
Creamery Company to Mr. Hague to secure the payment of two promissory notes, 
which were executed by said Ice & Creamery Company and were payable to 
Mr. Hague: 

“Excépting from the abové property the right of action, the interest in the 
action now pending in the circuit court of Jefferson county, Mo., against the 
Mississippi River & Bonne Terre Railroad Company. And it is expressly under- 
stood that each shareholder in the said company at the time said suit was brought 
shall receive as his share of the proceeds of said action such an amount of said 
proceeds of said action as it shall bear in proportion to the number of shares then 
owned by said company.” 

On the issues presented by the interpleas, the trial court rendered judgment 
in favor of the insurance companies, and ordered the fund, in question, to be paid 
to and prorated among said companies. The cause is brought here on appeals of 
the insurance companies and William H. Pilliard. 

Appellants the Reciprocal Exchange, National Fire Insurance Company, and 
American Central Insurance Company do not complain of the judgment of the 
trial court rendered on the issue presented by the interpleas, but attack the decree 
holding that the plaintiff, P. S. Terry, was entitled to the relief prayed for in his 
petition. 

[1] The decree, authorizing the money to be paid into court, discharging the 
plaintiff and directing that the defendants interplead for the fund so paid in, 
as between the plaintiff and the defendants, was a final adjudication of the 
cause of action stated in the petition; and, inasmuch as no motion for a new 
trial was filed during the term at which said judgment was rendered, we are 
precluded from reviewing the action of the trial court in granting plaintiff the 
relief prayed for in his petition. Davison v. Hough, 165 Mo. 561, loc. cit. 578, 65 
S. W. 731; Dieterich v. Modern Woodmen of America, 161 Mo. App. 97, loc. cit. 
106, 142 S. W. 460; Matlack v. Kline, 280 Mo. 139, loc. cit. 156, 216 S. W. 323; 
Roselle v. Farmers’ Bank of Norborne, 119 Mo. 84, loc. cit. 92, 24 S. W. 744; 
State ex rel. v. Kumpff, 652 Mo. App. 332, loc. cit. 335; Lippman v. Warren, 94 Mo. 
App. 486, loc. cit. 489, 68 S. W. 225; Duke, Lennon & Co. v. Duke & Woods, 93 
Mo. App. 244, loc. cit. 250. 

[2] The appellant William H. Pilliard contends that the trial court erred 
in not granting a decree giving to him the fund in question. It is well settled 
law “that the insurers against fire of property which has been destroyed by fire 
communicated from a locomotive engine will, upon payment for the loss, be sub- 
rogated, to the extent of their payment, to the remedies of the insured, as the own- 
ers of the property insured and destroyed, against the railroad company for the 
loss.” Sheldon on Subrogation (2d Ed.) § 280, p. 344; Hartford Fire Ins. Co. v 
Wabash Ry. Co., 74 Mo. App. 106; Smith v. Insurance Co., 181 Mo. App. 455, 
168 S. W. 831; Swift & Co. v. Railroad, 149 Mo. App. 526, 131 S. W. 124; Globe 
& Rutgers Fire Ins. Co. v. Railroad, 174 Mo. App. 542, 160 S. W. 907; Foster v. 
Railroad, 143 Mo. App. 547, 128 S. W. 36; Lumbermen’s Mutual Ins. Co. v. K. C. 
Ft. S. & M. R. Co., 149 Mo. 165, loc. cit. 177, 50 S. W.. 281; Sexton v. Anderson 
Electric Car Co. (Mo. App.) 234 S. W. 358; New England Mut. Marine Ins. Co. 
v. Dunham, 18 Fed. Cas. 69; Connecticut Fire Ins. Co. v. Erie Railway Co., 73 


















Fire] Brownell v. Board of Education. 901 


N. Y. 402, 29 Am. Rep. 171; The Potomac, 105 U. S. 634, 26 L. Ed. 1194; Hall 
& Long v. Railroad Companies, 80 U. S. (13 Wall) 370, 20 L. Ed. 594; Bright- 
hope Ry. Co. v. Rogers, 11 Ins. Law J. p. 900; Monmouth County Fire Ins. Co. 
v. Hutchinson, 21 N. J. Eq. 116; Joyce on Insurance, vol. 5, § 3537; Corpus Juris, 
vol. 33, § 714; 19 Cyc. 881. = 

[3] But counsel for appellant William H. Pilliard contend that the insured’s 
loss exceeds the recovery from the insurance companies and the tort-feasor, and 
that therefore the: insurance companies have no right of subrogation. As to this 
contention the evidence tended to show that the total loss sustained by the assured, 
on account of the fire, did not exceed the amount received from the insurers. 

The jury in the suit against the railroad company returned a verdict for only 
$12,000 while the amount received from the insurance companies was $19,000. 
In view of the fact that the Twin City Ice & Creamery Company agreed to rep- 
resent said insurance companies in said suit, and to stand in the relation of trustee 
to said insurance companies to the extent of the sum paid the assured, the said 
verdict must be considered as representing the whole loss set up in the petition 
in said suit. 

It will be noted that the petition against the railroad company sued for the value 
of all the property destroyed by the fire, except some uninsured property of the Twin 
City Ice & Creamery Company of the value of $4,983. Under the evidence adduced 
the contention cannot be sustained. 

Applying the rule of laf herein above announced to the case at bar, it is clear 
that the judgment of the trial court was correct. 

[4] Furthermore, it appears that the appellant William H. Pilliard did not 
sustain his claim that he is entitled to said fund by reason of an assignment made 
to him by the Twin City Ice & Creamery Company. The evidence shows that 
no such assignment was made, but that his claim to said fund is based on the fact 
that he owns all the stock of the Twin City Ice & Creamery Company, a corporation, 
which is still in existence. 

It is a well-settled rule of law that a stockholder in a corporation has no legal 
title to its property. That remains in the corporation and not in the shareholders. 
The fact that the appellant William H. Pilliard owns all the stock in the Twin City 
Ice & Creamery Company does not make him the legal owner of the property of 
that company. In this action said appellant must show a legal title to the fund in 
question in himself in order to recover, and this he has failed to do. 

The want of title to the fund in question being fatal to said appellant’s recovery 
in this action, the other alleged error need not be considered. 

It follows that the judgment should be affirmed. The Commissioner so rec- 
ommends. 

Per CurtamM. The opinion of Bruert, C., is adopted as the opinion of the 
court. 

The judgment of the circuit court of Jefferson county is accordingly affirmed. 
Daues, P. J., and Becker, J., concur; Nipper, J., not sitting. 


BROWNELL v. BOARD OF EDUCATION OF INSIDE TAX DIST. OF CITY 
OF SARATOGA SPRINGS. 
(Court of Appeals of New York. Jan. 21, 1925.) 
146 Northeastern Reporter 630. 

1. INSURANCE—VENDEE HELD TO HAVE NO CLAIM ON INSURANCE 
MONEY RECEIVED BY VENDOR ON BUILDING DESTROYED BY 
FIRE BEFORE CONVEYANCE. 

Under contract for sale of abandoned school building which was silent as to 
insurance, where building was destroyed by fire before conveyance, benefit of ven- 
dor’s policy belonged to vendor; it not being a part of res bargained for, and no 
trust relation existing in regard to it. © 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

2. INSURANCE—CONTRACT IS PERSONAL. 

“Insurance” is a mere personal contract to pay a sum of money by way of in- 
demnity to protect interest of insured. 

(For other cases, see Insurance, Dec. Dig. § 2.) 

Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Frank Brownell against the Board of Education of the Inside Tax Dis- 
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trict of the City of Saratoga Springs. From a judgment of the Appellate Division, 
Third Department (—— App. Div. ——, 206 N. Y. S. 887), affirming a judgment of 
Special Term for plaintiff, defendant appeals. Reversed, and declaratory judgment 
granted in accordance with opinion. 


John A. Slade and Sharidan P. Wait, both of Saratoga Springs, for appellant. 


Lawrence B. McKelvey and Brenton T. Taylor, both of Saratoga Springs, for 
respondent. 


Pounp, J. The parties seek a declaratory judgment under Civil Practice Act, 
§ 473. Prior to September 10, 1923, the defendant board of education owned and was in 
possession of premises on Lake avenue in the city of Saratoga Springs on which were 
situate a high school building and two other small structures of comparatively little 
value. The building had become unsuitable or inadequate for use as a high school, 
and before the date specified defendant had purchased other property, and was erect- 
ing thereon a new high school building. On September 10, 1923, plaintiff and de- 
fendant entered into a written contract, whereby plaintiff agreed to ‘purchase and 
defendant to sell the Lake avenue premises for $30,000, of which $3,000 was paid 
upon the execution of the contract. The balance was to be paid upon the completion 
of the new high school building, estimated to be about September 1, 1924, at which 
time a deed to the Lake avenue property and possession thereof were to be given to 
plaintiff. The contract provided that the premises were to be delivered “in as good 
condition as they now are, natural wear excepted”; that defendant was to pay taxes 
and assessments during the period of its occupancy and until the delivery of the 
deed; and that in case either party failed to perform, the party so failing should pay 
to the other the sum of $3,000, which was agreed upon as liquidated damages for such 
failure. The contract was silent as to insurance. However, at the time of the con- 
tract, and for a considerable period prior thereto, defendant carried insurance on the 
premises and the contents thereof in substantial amounts, including $28,000 upon the 
high school building. This insurance was payable to defendant in the event of loss. 
No change in the form of the insurance was made at any time. It was continued 
after the contract was executed. Plaintiff did not secure other insurance. On Oc- 
tober 26, 1923, while the premises were still in defendant’s exclusive possession, a fire 
occurred without fault of either party which totally destroyed the roofs and interior 
of the high school building, and practically destroyed its outer walls. Defendant by 
reason thereof was compelled to vacate the building, and no repairs have been made 
upon it. The building was considered by defendant and the insurance companies as a 
total loss, and defendant has received from the insurers and still retains the full sum 
of $28,000 insurance carried thereon. This is exclusive of other amounts of insurance 
received by it for loss on the building’s coritents. 


On this state of facts plaintiff asks that the contract of September 10, 1923, 
be specifically performed by defendant, by a conveyance of the title to the real estate, 
and by application of the insurance money upon the purchase price. Defendant de- 
clines to do this, but offers to return to plaintiff the $3,000, with interest paid by 
him upon the execution of the contract. 

{1, 2] The courts below have held that defendant continued to hold the insur- 
ance money in place of the destroyed building in trust for plaintiff. With this con- 
clusion we are not in accord. The benefit of the vendor’s policy belonged to the 
vendor, and the vendee had no claim on the insurance money. Such is the weight of 
English and American authority resting on Rayner v. Preston, [1881] 18 Ch. Div. 1.* 

The Eglish rule has been changed by act of Parliament, [1922] (12 & 13 Geo. V, 
c. 16, § 105), so as to provide that the vendee may claim the insurance money received 
by the vendor, subject, however, to any stipulation to the contrary. The question is 
unsettled in this court. When the risk of loss falls on an uninsured vendee (Sewell 
v. Underhill, 197 N. Y. 168, 90 N. E. 430, 27 L. R. A. [N. S.] 233, 134 Am. St. Rep. 
863, 18 Ann. Cas. 795), the rule in Rayner v. Preston has given some dissatisfaction. 
In some jurisdictions the courts have sought to follow the general and manifestly 
ursound reasoning of Lord Justice James in his dissenting opinion, to the effect that 
the policy is for the benefit of all persons interested in the property. Professor 
Vance, in the note in the Yale Law Journal (see footnote), suggests that in the 


1 See Woodruff’s Cases on Insurance (2d Ed. p. 223); “Risk of Loss in Equity between the 
Date of Contract to Sell Real Estate and Transfer of Title,” by Prof. Vannemore, 8 Minn. Law 
Review, 127; also, note on the decision below, 34 Yale Law Journal, 87 
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business world the insurance runs with the land, and that the courts should give 
effect to that understanding. Other jurisdictions have sought so to extend the rule 
that the vendee becomes the beneficial owner of the land for certain purposes (Sewell 
v. Underhill, supra) as to include the insurance money. In Millville Aerie No. 1836, 
Fraternal Order of Eagles v. Weatherby (1913) 82 N. J. Eq. 455, 88 A. 847, the 
court says: 

“As purchaser under a valid contract of purchase vendee became the equitable 
owner of the property, in equity the property is regarded as belonging to him; the 
vendor retaining the legal title simply as trustee and as security for the unpaid pur- 
chase money. By reason of this equitable relation of the parties to a contract of sale 
of land, it has been determined by the great weight of American authority that money 
accruing on a policy of insurance, where the loss has occurred subsequent to the 
execution of the contract, will, in equity, inure to the benefit of the vendee; the ven- 
dor still retaining his character as trustee, and the insurance money in his hands 
representing the property that has been destroyed.” 

These reasons may savor of layman’s ideas of equity, but they are not law. The 
majority of the court in Rayner v. Preston were sound in principle. Insurance is a 
mere personal contract to pay a sum of money by way of indemnity to protect the 
interest of the insured. Cromwell v. Brooklyn Fire Ins. Co., 44 N. Y. 42, 4 Am. 
Rep. 641; City of Norwich, 118 U. S. 468, 504, 505, 6 S. Ct. 1150, 30 L. Ed. 134, 
In common parlance the buildings are insured; but every one who stops to consider 
the nature of the insurance contract understands that they are not. Both in the 
forum and the market place it is known that the insurance runs to the individual 
insured, and not with the land. The vendor has a beneficial interest to protect, i. e., 
his own. The vendee has an insurable interest and may protect himself. The trustee 
as such has no insurable interest, and can only act for the cestui qui trust. Plaintiff 
may not have the insurance money collected by defendant. It is not a part of the res 
bargained for, and no trust relation exists in regard to it. 

[3, 4] Plaintiff asks that, if the relief he seeks cannot be granted, the rights of 
the parties be stated. In this regard the parties have by the terms of their contract 
taken themselves out of the old rule of Paine v. Meller, 6 Ves. Jr. 349, adopted in 
Sewell v. Underhill, supra, which places the loss on the vendee when the buildings are 
destroyed before the transfer is made. The vendor contracted to deliver the premises 
“in as good condition as they now are,” and the parties agreed that in case of failure 
to perform the defaulting party should pay the sum of $3,000 as liquidated damages. 
The loss must therefore be borne by the defendant, except as it has protected itself 
from such loss by insurance. By reason of the accidental destruction of a substantial 
part of the premises, it can neither perform nor compel performance. See Wells v. 
Calnan, 107 Mass. 514, 9 Am. Rep. 65; Libman v. Levenson, 236 Mass. 221, 128 
N. E. 13, 22 A. L. R. 560. The purchaser may seek to rescind the contract or take 
the position that it is at an end for impossibility of performance and recover back 
the $3,000 he has paid on the purchase price, or he may stand on the contract under 
the terms of which he paid the $3,000 and claim the stipulated ‘damages. He is not 
in a position to do both. The measure of defendant’s liability in either case is the 
sum of $3,000. 

The judgments below should be reversed and a declaratory judgment granted in 
accordance with opinion, with costs in all courts. 

Hiscock, C. J., and Cardozo, Crane, Andrews, and Lehman, JJ., concur. 

McLaughlin, J., absent. 

Judgments reversed, etc. 


HOLSKIN v. HURWITZ 
Supreme Court, Appellate an First Department. February 6, 1925) 
York Supplement, 38. 

& INSURANCE—COMPLAINT. AGAINST INSURANCE BROKER FOR 
FAILURE TO NOTIFY INSURED OF CANCELLATION OF FIRE POL- 
ICY HELD NOT TO STATE CAUSE OF ACTION. 

Complaint alleging insurance broker’s failure to notify insured of cancellation of 
fire policy, which plaintiff had delivered to broker for rate reduction, held not to 
state cause of action, in absence of allegations that policy would not have expired 
by its terms before fire, or that broker undertook to obtain its renewal. 

(For other cases, see Insurance, Dec. Dig. § 103.) 
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2. INSURANCE—NOT DUTY OF INSURANCE BROKER AS MATTER OF 
LAW TO NOTIFY INSURED THAT FIRE POLICY EXPIRED AT 
PARTICULAR TIME. 

It was not, as a matter of law, duty of insurance broker to whom insured de- 
livered fire policy for rate reduction to notify insured that policy expired at any 
particular time. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

3. INSURANCE—PRESUMED FIRE BoLicy CONTAINED STAND- 
ARD PROVISION PERMITTING CANCELLATION ONLY ON FIVE 
DAYS’ NOTICE TO ASSURED. 

In absence of contrary allegation, it is presumed that fire policy contained 
standard provision permitting cancellation only on five days’ notice to assured. 

(For other cases, see Insurance, Déc. Dig. § 228. 

4. INSURANCE—NOTICE OF CANCELLATION SENT TO BROKER HELD 
INEFFECTIVE. 

Notice of cancellation of fire policy, sent to broker in possession of policy 
for special purpose, and not as general agent, is ineffective. 

(For other cases, see Insurance, Dec. Dig. § 229 [3].) 

5; INSURANCE—COMPLAINT AGAINST INSURANCE BROKER FOR 
FAILURE TO NOTIFY INSURED OF CANCELLATION OF FIRE POL- 
ICY HELD NOT TO STATE CAUSE OF ACTION. 

Complaint alleging insurance broker’s failure to notify insured of cancellation 
of fire policy, which plaintiff had delivered to broker for rate reductions, held not 
to state cause of action, in absence of allegations that insured performed conditions 
of policy, that he had insurable interest in property insured, or that loss occurred 
through hazard covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

Appeal from Special Term, New York County. 

Action by Benjamin Holskin, trading as B. Holskin & Co. against Jacob Hurwitz, 
trading as the J. Hurwitz Company. From an order denying defendant’s motion, 
made under Rules of Civil Practice, rule 112 for judgment on the pleadings, dis- 
missing the complaint for failure to state facts sufficient to constitute cause of 
action, defendant appeals. Reversed, and motion granted, with leave to serve 
amended complaint. 

Argued before Clarke, P. J., and Dowling, Finch, Martin, and Burr, JJ. 

Horowitz, Reidler & Hurwitz, of New York City (William Macy of New 
York City, of counsel), for appellant. 

Simon N. Gazan, of New York City, for respondent. 

Burr, J. [1] Plaintiff claims he gave defendant, an insurance broker, a fire 
policy for the sole purpose of having a rate reduction made; that the insurance 
company instead canceled the policy, and so notified defendant, but defendant did 
not transmit this notice to plaintiff. A fire occurred some time after the cancella- 
tion, and plaintiff sues for damages sustained by the fire, asserting that the proxi- 
mate cause of the loss was defendant’s failure to notify plaintiff of the cancellation 
of the policy. 

The allegations of the complaint are as follows: That on July 21, 1923, plaintiff 
had a fire policy in a Pennsylvania company; that on that day defendant notified 
plaintiff that the rate on the policy had been reduced, and requested plaintiff to 
deliver the policy to him for the purpose of obtaining the rate reduction. Plaintiff 
accordingly did so, and received a receipt on July 21, 1923, stating that defendant 
had received the policy “for rate reduction.” Plaintiff alleges that he assumed 
that defendant kept the policy in his possession; that in fact the policy was can- 
celled in August, 1923, notification thereof having been given by the insurance com- 
pany to defendant; that plaintiff knew nothing of the cancellation until about Jan- 
uary 1, 1924, when a fire occurred in plaintiff’s premises, and he discovered, when 
he went to defendant, that the policy had been canceled in August. 

The theory of liability advanced in the complaint is that it was defendant’s duty 

“under the circumstances” to have notified plaintiff of the cancellation, so that 
plaintiff could have protected himself by obtaining other insurance, and that the 
“direct and proximate cause of his loss was the negligence and breach of duty 
of defendant in not informing him of the cancellation or attempted cancellation.” 
The answer admits the receipt of the policy for purpose of obtaining a rate 
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reduction, but otherwise denies generally. After joinder of issue defendant moved 
for judgment upon the pleadings. This motion was denied. The learned court 
below, in its opinion, sets forth plaintiff's claim as being based on defendant’s 
neglect to “keep alive” or to “replace” the policy. On the contrary, the basis of 
the complaint is defendant’s failure to notify plaintiff of the cancellation of a policy 
which he had received for the sole purpose of rate reduction. 

Plaintiff not only failed to annex a copy of the policy to the complaint, but 
failed even to allege the terms of the policy. He fails to state when the policy was 
issued, or for what number of years it was to run. In other words, it is impossible 
to ascertain from the complaint what the expiration date of the policy was, so 
that, for all that appears in the complaint the policy would have expired, in any 
event, some time before the fire occurred. If this be so, there is no connection 
between defendant’s failure to notify plaintiff of the cancellation and the subsequent 
loss by fire. If the policy by its terms expired in 1923, the plaintiff would not have 
been able to recover under the policy, whether it had been canceled or not. 

It is not claimed or alleged that defendant undertook to keep the policy alive, 
or to obtain a renewal thereof, and if, by its terms, the policy expired before 
January 1, 1924, it was plaintiff’s duty to inform himself of the expiration date, 
and to take steps to renew the policy, if he cared to do so. If. was not defendant’s 
duty to renew the policy, nor does plaintiff claim that the loss was sustained by 
reason of defendant’s failure to obtain a renewal. 

[2] Defendant did not obligate himself to advise plaintiff of the expiration date 
of the policy, nor was it defendant’s duty, either under the allegations of the com- 
plaint or as matter of law, to advise plaintiff that the policy expired at any particular 
time. Fries-Breslin Co. v. Bergan, 176 F. 76, 99 C. C. A. 384; s.c., 215 U. S. 609, 
30 S. Ct. 410, 54 L. Ed. 347. The terms of the policy were always within the 
knowledge of the plaintiff, and if he failed to remember that the policy expired at 
a certain time before the fire, it was his own negligence, and not defendant’s, which 
prevented plaintiff from renewing his policy. 

[3] The complairit does not show that the policy was lawfully canceled, and 
that consequently plaintiff’s right of,action against the insurance company was lost 
by reason of defendant’s negligence. In the absence of anything to the contrary 
appearing in the complaint, it is to be presumed that the policy contained the standard 
provision permitting cancellation only on five days’ notice to the assured. Eckert 
& Co. v. Pathé Freres (Sup.) 174 N. Y. S. 740. 

[4] A notice not sent within five days is ineffective, and it does not appear 
from the complaint that a five-day notice was sent. The notice, furthermore, must 
be sent to the assured. A notice sent to a broker, who has received only a special 
instruction, and not a general agency, is of no avail, and, if plaintiff had sued the 
insurance company on the policy, the sending of the cancellation notice to defendant 
would have been no defense. Healy v. Insurance Co. of the State of Pennsylvania, 
50 App. Div. 327, 63 N. Y. S. 1055; Hermann v. Niagara F. Ins. Co., 100 N. Y. 
411, 3 N. E. 341, 53 Am. Rep. 197. 

It follows that plaintiff has not shown that the policy was rightfully and 
lawfully canceled by the company, and therefore, for aught that appears in the 
complaint, plaintiff’s rights under the policy still exist, and defendant’s neglect to 
inform plaintiff of the cancellation would not give rise to any cause of action for 
damages. Assuming that the policy would have been in force at the time of the 
ae ” complaint still fails to show that plaintiff had complied with the terms of 
the policy. 

[5] Plaintiff also alleges that the loss which he sustained was the amount which 
plaintiff would have received under the policy, $2,500. If plaintiff claims that he 
would have been able to recover upon his policy, but for defendant’s neglect, there 
are not sufficient or proper allegations in the complaint upon which to base a 
recovery, because plaintiff fails to allege that he had performed the conditions of 
the policy, so as to place himself in a position to claim insurance, he does not 
allege that he had an insurable interest in the goods, either at the time the policy was 
issued or at the time of the-.fire, and, further, he does not allege that the loss oc- 
curred through a hazard provided against in the policy. Todd v. Union Casualty & 
Surety Co., 70 App. Div. 52, 74 N. Y. S. 1062. The complaint fails to state facts 
sufficient to constitute a cause of action. 

The order appealed from should be reversed, with $10 costs and disbursements, 
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and defendant’s motion to dismiss the complaint granted, with $10 costs, with leave 
to plaintiff to plead over on payment of said costs within 20 days after entry of 
order herein. 

Order reversed, with $10 costs and disbursements, and motion granted, with 
$10 costs, with leave to plaintiff to serve an amended complaint with 20 days from 
service of order, upon payment of said costs. 

Order filed. All concur. 


BULLARD v. PILOT FIRE INS. CO. er at. (No. 226.) 
(Supreme Court of North Carolina. Jan. 24, 1925.) 
126 Southeastern Reporter 179. 

1. INSURANCE—INSURER WAIVING VIOLATION OF IRON SAFE 
CLAUSE CANNOT COMPLAIN OF ADMISSION OF PAROL EVI- 
DENCE AS TO VALUE OF INSURED PROPERTY. 

If an insurance company, knowing that insured had not complied with iron safe 
clause, collects premiums and recognizes validity of policy issued, it cannot complain 
of admission of parol testimony as to value of insured’s stock or insist upon intro- 
duction of records, the keeping of which it has thus waived. 

(For other cases, see Insurance, Dec. Dig. 

3. INSURANCE—AGENT MAY WAIVE CONDITIONS FORMING PART 
OF CONTRACT AT INCEPTION ALTHOUGH CONTAINED IN POL- 
ICY; AGENT’S KNOWLEDGE IS PRINCIPAL'S. 

Conditions which form part of contract of insurance at its inception may be 
waived by insurer’s agent, although embraced in policy, and agent’s knowledge of 
such condition is knowledge of his principal. 

(For other cases, see Insurance, Dec. Dig. §§ 376[1], 378[1].) 

4. INSURANCE—KNOWLEDGE OF AGENTS THAT INSURED HAD NO 
IRON SAFE AND SUBSEQUENT ACCEPTANCE OF PREMIUMS 
HELD WAIVER OF IRON SAFE CLAUSE. 

Knowledge by insurer’s agents at time of issuing policy, that insured had no iron 
safe and refused to purchase one, and their consent that insured take books home at 
night, and subsequent acceptance by company of premiums, held to constitute waiver 
of forfeiture of policy for violation of iron safe clause. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Superior Court, Sampson County; Horton, Judge. 

Action by Ed. Bullard against the Pilot Fire Insurance Company and another. 
Judgment for plaintiff, and defendants appeal. No error. 

On May 1, 1921, the plaintiff conducted a mercantile business in the town of 
Roseboro and had his stock of goods insured for the sum of $3,000 in the Pilot Fire 
Insurance Company, for which he paid a premium of $51; and on September 15, 1921, 
he took out a policy in the A<tna Insurance Company for $5,000, for which he paid a 
premium of $85. On December 15, 1921, his goods were destroyed by fire, and he 
thereafter brought suit to recover the amount of the policies. 

The defendants admitted the execution of the contract of insurance, each setting 
up the policy issued by the other company; alleged that the stock of goods was worth 
not more than $2,400; pleaded the three-fourths liability clause, the inventory clause, 
the bookkeeping clause, and the iron safe clause; and alleged the plaintiff’s breach 
of each of these clauses except the one relating to the inventory. 

The defendants further alleged that the plaintiff in March, 1921, bought the 
bankrupt stock of G. P. Cherry at the price of $2,749.09, and for some time prior 
thereto had carried insurance in the sum of $5,000 with the AZtna Company, and at 
the time of purchasing this stock borrowed $2,500 from the Coharie Bank, to which 
he then owed $1,000; that in both companies he carried $8,000 on a stock of goods 
worth not more than "$2,500; and that he had set fire to and burned the insured prop- 
erty for the purpose of collecting the amount of the policies. 

he two cases were consolidated and the jury returned the following verdict: 

(1) Did the Plaintiff comply with the provisions contained in the two insurance 
policies sued on in these actions? A. No. 

(2) If not, did the defendant after the issuance ae: said policies have full knowl- 
edge and notice of such noncompliance and collect the premiums on said policies and 
take no steps to cancel said policies on account of such noncompliance? A. Yes. 

(3) Did the plaintiff burn his stock of goods for the purpose of collecting his 
policies of insurance, as alleged in the answer? A. No. 
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(4) What was the value of the plaintiff’s stock of goods at the time they were 
burned? A. $10,000. 


(5) What amount, if any, is plaintiff entitled to recover of the defendants? A. 
Three-fourths value with interest. 

It was agreed that the Attna Company should be responsible for five-eighths and 
the Pilot Company for three-eighths of the amount assessed, if any, in answer to the 
fifth issue. Judgment, from which the defendants appealed. 

Butler & Herring, of Clinton, for appellants. 

A. McL. Graham, Fowler & Crumpler, Faison & Robinson, all of Clinton, and 
J. Abner Barker, of Roseboro, for appellee. 

Apams, J. In the first 14 exceptions the defendants assign as error the admission 
of evidence tending to show the value at which several witnesses estimated the stock 
of goods a short time before the fire, the contention being that the records showing 
purchases, sales, and shipments cannot be supplied in this way. 

The clauses referred to are as follows: 

“(1) The assured will take a complete itemized inventory of stock on hand at 
least once in each calendar year, and, unless such inventory has been taken within 12 
calendar months prior to the date of this policy, one shall be taken in detail within 
30 days of issuance of this policy, or this policy shall be null and void from such 
date, and upon demand of the assured the unearned premium from such date shall be 
returned. 

“(2) The assured will keep a set of books, which shall clearly and plainly present 
a complete record of business transacted, including all purchases, sales and shipments, 
both for cash and credit, from date of inventory, as provided for in first section of 
this clause, and during the continuance of this policy. 

“(3) The assured will keep such books and inventory, and also the last. preceding 
inventory, if such has been taken, securely locked in a fireproof safe at night, and at 
all times when the premises mentioned in this policy are not actually open for busi- 
ness; or, failing in this, the assured will keep such books and inventories in some 
place not exposed to a fire which would destroy the property hereby insured. 

“In the event of failure to produce such set of books and inventories for the 
inspection of this company, this policy shall become null and void, and such failure 
shall constitute a perpetual bar to any recovery thereon.” 

The plaintiff introduced an inventory which, according to his testimony, he had 
taken the Ist of January, 1921. It showed the total value to be $6,970.79. He tes- 
tified that his inventory of the Cherry stock amounted to $6,060.95. Also that, he 
had kept his check stubs as a record of cash sales, had paid his bills by checks, and. 
had deposited his receipts in the bank. He offered in evidence a book account which, 
he stated, covered his credit sales; but his duplicate invoices of purchases during the 
year were excluded. The verdict shows, however, that the defendant did not comply 
with all the provisions in the policies. 

[{1, 2] The “iron safe clause” in policies of insurance is generally upheld by the 
courts as a reasonable contract limitation upon the insurer’s risk (Coggins v. Ins. 
Co., 144 N. C. 7, 56 S. E. 506, L. R. A. (N. S.) 839, 119 Am. St. Rep. 924) ; but if 
the company, knowing the, insured has not complied with this provision, collects the 
premiums and recognizes the validity and binding force and effect of the policy it 
has issued, it should not be heard to insist upon the introduction of records, the keep- 
ing of which it has thus tacitly waived. There is a distinction between waiver and 
estoppel; but the waiver of a forfeiture, though in the nature of an estoppel, may be 
created by acts, conduct, or declarations insufficient to create a technical estoppel. 
14 R. C. L. 1181, § 357; 26 C. J. 281, § 352 et seq.; Argall v. Ins. Co., 84 N. C. 355; 
Grubbs v. Ins. Co., 108 N. C. 472, 13 S. E. 236, 23 Am. St. Rep. 62; Horton v. Ins. 
Co., 122 N. C. 498, 503, 29 S. E. 944, 65 Am. St. Rep. 717; Ins. Co. v. Ins. Co., 161 
N. C. 485, 76 S. E. 728; Moore v. Ins. Co., 173 N. C. 532, 92 S. E. 362; Paul v. Ins. 
Co., 183 N. C. 159, 110 S. E. 847. 

But the defendants assert, as their second proposition, that they have not waived 
the iron safe clause; that estoppel has not been pleaded; and that no facts are alleged 
or proved constituting a basis. for the second issue. 

In regard to the question of estoppel this court has said: 

“But if the party seeking the benefit of the estoppel will not rely on it, but will 
answer to the fact and again put it in issue, the estoppel, when offered in evidence 
to the jury, loses its conclusive character, becomes mere evidence, and, like all other 
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evidence, may be repelled by opposite proof, and the jury may, upon the whole evi- 
dence, find the truth.” Woodhouse v. Williams, 14 N. C. 508. 

Of similar import is Stancill v. James, 126 N. C. 190, 35 S. E. 245. These and 
other cases point out the distinction between estoppel as a defense and estoppel as 
evidence and decide that an estoppel may be introduced as evidence in the absence 
of a special plea. 

[3] However, the principle which applies to the exceptions under discussion is 
that of waiver. The provision restricting the agent’s power to waive conditions does 
not, as a general rule, refer to or include conditions existing at the inception of the 
contract, but to those arising after the policy is issued. Conditions which form a 
part of the contract of insurance at its inception may be waived by the agent of the 
insurer, although they are embraced in the policy when it is delivered; and the local 
agent’s knowledge of such conditions is deemed to be the knowledge of his principle. 
Johnson y. Ins. Co., 172 N. C. 142, 90 S. E. 124; Gazzam v. Ins. Co., 155 N. C. 336, 
71 S. E. 434, Ann. Cas. 1912C, 362; Grabbs v. Ins. Co., 125 N. C. 395, 34 S. E. 503; 
Horton v. Ins. Co., 122 N. C. 498, 29 S. E. 944, 65 Am. St. Rep. 717; Wilkins v. 
Suttles, 114 N. C. 550, 19 S. E. 606. 

[4] Upon this principle the testimony of the agents Robinson and Tyson, evi- 
dently accepted by the jury, clearly establishes a waiver at the inception of the 
contract. They testified in substance that they had knowledge of the plaintiff’s 
inventory when the policies were issued. Robinson, when informed that the plain- 
tiff had no iron safe and would. not take out the policy if he had to buy one, 
expressly consented that he should not be required to keep the books in his place 
of business and should have permission to take them home at night; and Tyson 
knew that the plaintiff was not qualified to keep a record of purchases and that 
his bank book was his only record of sales. It was under these conditions that the 
premiums were accepted and retained by the defendants and under these conditions 
forfeiture of the policies for the reasons assigned would be wholly inequitable. 

[5] In the next place the defendants insist that by the terms of the contract 
the policies were to be void if the interest of the insured was other than sole and 
unconditional ownership; that the plaintiff’s title or interest was only that of a 
partner; and that a prayer for instruction embracing this proposition was refused 
by the court. 

True, the plaintiff testified on the cross-examination that he and his wife were 
partners when the policies were issued and when the fire occurred; but the plaintiff's 
sole ownership is alleged in the complaint and not denied in the answers. On the con- 
trary, in each answer the stock of goods is referred to as “owned by the plaintiff,” and 
the defendants, neither in the answers nor by way of amendment, set up misrepresent- 
ation as a defense or in any way formally put the matter in issue. Breach of condi- 
tion or misrepresentation should be pleaded when relied on as a defense, for proof 
without allegation is as unavailing as allegation without proof. The fact that the evi- 
dence was admitted without objection does not change the nature of the defense set up 
in the answers. There was no error therefor in refusing to give the instruction 
which is made the basis of the twenty-first exception. Lee v. Upton, 178 N. C. 198, 
100 S. E. 268; Green v. Biggs, 167 N. C. 417, 83 S. E. 553; Abernathy v. Seagle, 
98 N. C. 553, 4 S. E. 542; McLaurin v. Cronly, 90 N. C. 50; 26 C. J. § 704; 14 
mR Cobre ah: 

In our opinion the merits of the controversy were properly submitted to and 
determined by the Jury, and we find in the record no valid reason to interfere with 
the judgment. 

No error. 


GRATZ v. INSURANCE CO. OF NORTH AMERICA 
(Supreme Court of Pennsylvania. Jan. 5, 1925.) 
127 Atlantic Reporter 620 
1. INSURANCE—INSURER HELD NOT ESTOPPED TO CONTEST LOSS 
BY REFUSAL TO COMPLY WITH DEMAND FOR APPRAISAL. 
Act June 8, 1915 (P. L. 919; Pa. St. 1920, §§ 12215-12217), requiring a 
standard policy to contain a provision for appraisal of insured’s loss if parties shall 
fail to agree as to amount thereof, only prescribes the form in which policies 
are to be thereafter issued, and hence insurer was not estopped to contest amount of 
loss by competent evidence, by refusal to comply with a demand for appraisal, only 
effect thereof being to enable insured to forthwith sue on policy. 
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(For other cases, see Insurance, Dec. Dig. §578.) 

2. INSURANCE—APPRAISAL PROVISIONS NOT COMPULSORY UNTIL 
ACTED ON. 

Provisions in contract of insurance as to appraisal are not compulsory and 
binding on parties to contract on demand of either of them until acted on, such an 
— being revocable. 

(For other cases, see Insurance, Dec. Dig. § 567.) 

4. INSURANCE—PROOFS OF LOSS HAVE NO EVIDENTIAL VALUE. 
Proofs of loss have no evidential value in fixing insured’s loss or damage. 
(For other cases, see Insurance, Dec. Dig. § 662[1].) 

Appeal from Court of Common Pleas, Philadelphia County; Harry S. Mc- 
Devitt, Judge. 

Action by Morris Gratz against the Insurance Company of North America. 
Judgment for plaintiff, and defendant appeals. Reversed with new venire. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Sadler, and 
Schaffer, JJ. 

J. S. Conwell, Horace Michener Schell, and Henry, Pepper, Bodine & Stokes, 
all of Philadelphia, for appellant. 

Leopold C. Glass and James Gay Gordon, both of Philadelphia, for appellee. 

Scuarrer, J. Plaintiff suffered a loss by fire to his stock of merchandise. It 
was covered by a policy of insurance in the defendant company, which was in the 
standard form prescribed by the act of June 8, 1915 (P. L. 919, Pa. St. 1920, §§ 
12215-12217). As he was required to do by the contract, plaintiff executed and 
delivered to defendant proofs of loss, wherein it was set forth that the damage 
was equal to the actual cash value of the property insured. In accordance with a 
provision of the policy, the insured, in writing, demanded an appraisal of his loss, 
and when the company did not acquiesce in the demand he brought this suit. At 
the trial, after offering the policy in evidence, together with his demand for the 
appraisal and the proofs of loss (the demand for apprisal and the proofs of loss 
being met with objection from defendant), plaintiff rested his case and presented 
a point for binding ‘instructions, which was affirmed by the trial judge. The jury 
rendered a verdict for plaintiff for the full amount of his claim, upon which judg- 
ment was entered; the company has appealed. 

The defendant assigns as its reason for not complying with plaintiff's demand 
for an appraisal that the proofs of loss filed with it so grossly exaggerated the 
value of the property and the loss as to amount to a fraud sufficient to vitiate the 
policy; and the suggestion is made that, if it had assented to an appraisal, it would 
have waived this defense. We are not required, owing to our conclusions on other 
questions, to determifie this one. A very clear view of the matter submitted for 
our determination is afforded by the statement of the questions involved by ap- 
pellant’s counsel. We will quote them in the language which they have employed: 

(1) “Do the provisions of the act of June 8, 1915 (P. L. 919), make it obliga- 
tory upon an insurance company to appraise a loss, if the assured demands an 
appraisement?” (2) “Has a proof of loss, under any circumstances, any evidential 
value other than to establish compliance with the terms of the insurance contract?” 
(3) “Was the liability of the defendant established, and, if so, was the amount 
thereof proven by competent evidence?” 

Their contention is that the answers to these questions should be in the 
negative. 

Plaintiff’s counsel sum up their position substantially thus: 

(1) Plaintiff having submitted his sworn proof of loss in compliance with the 
terms of his contract, and having selected an appraiser and made written demand 
upon the company to select one, and the latter having declined to do so, or to have 
the amount of loss or damage determined by the method provided by the contract, 
the company is estopped from setting up that the loss was less or different from that 
shown by the sworn proof of loss, which proof is proper and controlling evidence 
of the extent of the loss and binding upon defendant, unless, on other grounds, 
it had a defense to the whole action. . (2) The only defense stated in the affidavit 
of defense was to the whole action, that the proof of loss was wilfully, knowingly, 
and deliberately false. The burden of establishing that defense was on defendant 
and was not met at the trial. (3) As the third section of the act of June 8, 1915, 
P. L. 919, 925 (which act established a standard form of policy contract), provides 





910 Insurance Law Journal, Vol. 64. [May, 1925 


that “any person, corporation, or company that shall, either as principal or agent, 
wilfully issue or cause to be issued any policy or contract of fire insurance on 
property situated within this commonwealth, contrary to the provisions of this 
act, shall be guilty of a misdemeanor, and, upon conviction thereof, shall be 
sentenced to pay a fine of not exceeding five hundred dollars,” the contract as made 
by the parties has the force of a statute, the terms of the contract are the law on 
the subject, and the statute has provided how damages shall be ascertained and 
determined. 

The whole controversy centers in this provision of the standard policy de- 
scribed by the act of 1915, P. 924: 

“In case the insured and this company shall fail to agree as to the amount of 
loss or damage, each shall, on the written demand of either, select a competent and 
disinterested appraiser. The appraiser shall first select a competent and disin- 
terested umpire, and, failing for fifteen days to agree upon such umpire, then, on 
request of the insured or this company, such umpire shall be selected by a judge 
of a court of record in the county in which the property insured is located. The 
appraisers shall then appraise the loss and damage, stating separately sound value 
and loss or damage to each item, and, failing to agree, shall submit their differences 
only to the umpire. An award in writing, so itemized, of any two, when filed with 
this company, shall determine the amount of sound value and loss or damage. 
Each appraiser shall be paid by the party selecting him, and the expenses of ap- 
praisal and umpire shall be paid by the parties equally.” 

The act of 1915 is entitled: 

“An act to provide a standard form of policy contract to be issued by fire in- 
surance companies transacting business in Pennsylvania, designating the provisions 
thereof, exempting certain policies, and prescribing penalties for any violations.” 

And section 2 of the act provides: 

* “Said standard form shall be plainly printed, and no portion thereof shall be 
in type smaller than the type used in printing the form on file in the office of the 
Insurance Commissioner, and shall be as follows: * * *” 

Broadly stated, it is the contention of appellee’s attorneys that the provision 
as to an appraisal is binding upon both parties to the contract upon the demand 
of either; that this provision cannot be waived except in the manner provided by 
the policy, and that there has been no waiver; that the failure of the company to 
comply with the mandate of the law in this requirement of the policy estops it 
from contesting the value fixed upon the damaged property by the plaintiff; and the 
proofs of. loss, without further evidence as to value, are sufficient, when couple 
with the offer of the policy and the proof of the fire, to warrant recovery. This 
view was very ably presented to us, but we think it not a tenable one. 

{1] In our view the basic proposition on which the argument of appellee’s counsel 
proceeds is unsound. By the act of 1915 the Legislature was not laying down rules 
of law for the construction of insurance contracts, the lawmakers were only 
prescribing the form of policies which were to be thereafter issued. This is 
manifest from the title of the act and from its second section heretofore quoted, 
and this is the construction which has been placed on such enactments by the 
courts in all jurisdictions brought to our attention, with the possible exception of 
two, Wisconsin (Temple v. Niagara Fire Ins. Co., 109 Wis. 372, 85 N. W. 361), 
and Minnesota (Heim v. American Alliance Ins. Co., 147 Minn. 283, 180 N. W. 225, 
1022), hereafter discussed. The conclusions of the various courts throughout the 
country are thus summed up in one of the standard works on insurance: 

“Although a standard form of policy is prescribed by statute, nevertheless, 
upon its acceptance by the parties, it becomes a voluntary contract between them, 
which derives its force and efficacy from their consent. It constitutes their contract 
and it must be construed by the same rules as similar contracts voluntarily entered 
into. The fact that the Legislature has prescribed a standard form of policy affords 
no reason for giving to a clause any different construction from that theretofore 
given by the courts to all similar contracts made without legislative sanction. So, 
where the terms employed in a standard policy have been in previous use in in- 
surance contracts and have had a judicial construction, it will be assumed that said 
terms were used in the standard forms in the sense in which they were previously 
used and defined.” 1 Joyce on Insurance (2d Ed.) 546-7. 

The Supreme Judicial Court of Maine, considering this question in Dunton v. 
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ey aa, Fire Ins. Co., 104 Me. 372, 378, 71 A. 1037, 1039 (20 L. R. A. [N. S.] 
, said: 

“But the Maine standard policy, though its form is prescribed by statute, is not 
to be treated as a legislative enactment after it has been accepted by the parties, but 
as a voluntary contract, which, like any other contract, derives its force and efficacy 
from the consent of the parties. * * * The fact, therefore, that the Legislature 
eS forward the Maine standard policy as a form for a contract to be executed 

y the parties affords no reason for giving to the arbitration clause any different 
construction from that heretofore given by the courts to all similar contracts made 
without legislative sanction.” 

The conclusion was reached by the Supreme Court of Minnesota in Kollitz v. 
Equitable Mutual Fire Ins. Co., 92 Minn. 234, 99 N. W. 892; by the Supreme 
Court of Oklahoma in Shawnee Mutual Fire Ins. Co. v. School Board, 44 Okl. 
3, 143 P. 194; by the Supreme Judicial Court of Massachusetts in Reed v. Washing- 
ton Fire & Marine Ins. Co., 138 Mass. 572; by the Supreme Court of North Dakota 
in Leisen v. St. Paul Fire & Marine Ins. Co., 20 N. D. 316, 127 N. W. 837, 30 
L. R. A. (N. S.) 539; by the Supreme Court of Errors of Connecticut in Chichester 
v. New Hampshire Fire Ins. Co., 74 Conn. 510, 51 A. 545; and by the Supreme 
Court of North Carolina in Gazzam v. German Union Fire Ins. Co., 155 N. C. 
330, 71 S. E. 434, Ann. Cas. 1912C, 362. 

Neither of the cases largely relied on by the court below and by appellant’s 
counsel in support of the position that under the appraisal clause of the policy the 
company was required to appoint an appraiser and failing to do so was estopped 
from denying the amount of the loss (Temple v. Niagara Fire Ins. Co., 109 Wis. 
372, 85 N. W. 361; Heim v. American Alliance Ins. Co., 147 Minn. 283, 180 N. W. 
225, 1022), is authority for such a proposition as that involved in the case at bar, 
as neither of these cases involves a ruling as to the appraisal clause. In the first 
case the clause under consideration was the rebuilding clause, which was invoked 
by the insurance companies as permitting them to reconstruct the destroyed building 
which had been covered by their policies against the claim of the insured to receive 
the entire amount of the insurance in cash. The court held that, the policy being 
in the standard form prescribed by the Legislature of Wisconsin the clause in the 
policy permitting the companies to rebuild was part of the statutory law of that 
state as well as a contract,, and that other provisions of the laws, providing, in 
substance, that the amount of the insurance written upon real property which had 
been wholly destroyed should be taken conclusively to be the true value of the prop- 
erty when insured, and the true amount of loss and the measure of damages when 
destroyed, did not avail as against the right of the companies to exercise the option 
to rebuild. Heim v. American Alliance Ins. Co., was an action to recover upon a 
policy insuring the plaintiff against loss of rents by fire. A rider had been attached 
to the policy, the effect of which was to limit the recovery on the policy to less than 
the actual loss and less than the amount of the insurance, in violation of the terms 
of the Minnesota statute. Just what the views’ of the courts of final appeal in these 
two states would have been on the question we are considering, the binding effect or 
the revocability of the appraisal clause we cannot know, as this question was not 
raised in either of the cases. 

[2] The provisions in contracts of insurance as to appraisal have been con- 
strued by us as not compulsory and binding upon the parties to the contract on 
demand of either of them; until acted upon, such an agreement is revocable. 
Mentz v. Armenia Ins. Co., 79 Pa. 478, 21 Am. Rep. 80; Penn Plate Glass Co. v. 
Spring Garden Ins. Co., 189 Pa. 255, 42 A. 138, 69 Am. St. Rep. 810. And by 
their enactment the Legislature did not provide otherwise. In Penn Plate Glass Co. 
v. Spring Garden Ins. Co., 189 Pa. 255, 42 A. 138, 69 Am. St. Rep. 810, we held 
that, if a fire insurance company omits or refuses to join in an appraisement pro- 
vided by the policy, its rights are not prejudiced thereby, because the agreement to 
appoint appraisers is revocable; and the company is not, by a denial of liability, 
estopped from requiring that, if its liability is to be established, the amount of it 
shall be proved by competent evidence. In that case Mr. Justice Mitchell, speaking 
for the court, said (page 260 [42 A. 139]): 

“But the court below was of opinion that by defendant’s refusal to join in the 
appointment of appraisers, coupled with a total denial of liability defendant was 
estopped from disputing the amount of the loss as estimated by appraisers ap- 
pointed by other insurance companies and by plaintiff, ex parte as regards this 
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defendant. This was a serious error. There was no element of estoppel in such 
action. The policy provides that, in case of disagreement as to the amount of loss, 
it shall be ascertained by appraisers, and, further, that no action shall be brought 
on the policy until after compliance with all its requirements, among which is that 
relating to appraisers. Such appraisement or the effort to have it would be at the 
most a condition precedent to an action by the insured, and the failure to have it 
a ground for a plea in abatement by the company. Refusal to join in the appoint- 
ment of appraisers, or denial of liability altogether, either or both, would estop the 
defendant from such a plea, but it could go no further. The provision of the 
policy in this respect raises a preliminary question for the court in the same 
manner and with the same limited effect as the analogous question of proofs of 
loss, which is discussed and determined by our Brother Dean in Cole v. Fire As- 
surance Co., 188 Pa. 345. Neither appraisement nor the technically so-called 
‘proof of loss’ is of itself competent evidence of the fact or amount of loss except 
as against a party who has made it his own act by joining in it.” 

[3] When the Legislature, therefore, provided in the form of policy that it 
should contain a clause providing for appraisal, it did so with the knowledge that the 
agreement to appraise, if not acted upon, was revocable, and therefore it cannot 
now be maintained that the requirement to do so was a positive mandate of the 
law, no change in such rule having been made in the act. Statutes are not pre- 
sumed to make any change in the rules and principles of the common law or prior 
existing law beyond what is expressly declared in their provisions. Pettit v. 
Fretz’s Executor, 33 Pa. 118; Keim v. Reading, 32 Pa. Super. Ct. 613; Mindlin v. 
O’Boyle, 278 Pa. 212, 122 A. 294. Refusal to comply with a demand for an ap- 
praisal by the company does not now, any more than before the statute, work an 
estoppel against it to contest and establish the loss by competent evidence. The 
only effect of the refusal is that it enables the insured to forthwith sue on the 
policy. While the contract in the form prescribed by the statute provides that “no 
suit or action * * * shall be sustainable * * * unless the claimant shall show 
compliance with all the requirements of this policy,” it is of much weight in con- 
struing the clause with which we are dealing that it is silent on the subject of the 
company’s being bereft of defenses as to the amount of the loss in the event of its 
failure to acquiesce in an arbitration of the amount of it. We furthermore think 
that by its very provisions the act of 1915 negatives the idea that it was fixing the 
rights and obligations of the parties as a matter of substantive law, because it pro- 
vides that the form of the policy and its terms may be changed (P. L. p. 919): 

“A company may write upon the margin or across the face of the policy, or 
print in type not smaller than long primer upon separate slips or riders to be 
attached thereto, provisions adding to or modifying these contained in the standard 
form, and all such slips and provisions must be signed by the officers or agents of 
the company so issuing them.” 

[4] No elaborate discussion of the proposition that the proofs of loss have’ no 
evidential value in fixing the loss or Mamage is required. We have uniformly held 
that they are not competent proof on this subject. Cole v. Manchester Fire Assur. 
Co., 188 Pa. 345, 41 A. 593; Penn Plate Glass Co. v. Spring Garden Ins. Co., 189 
Pa. 255, 42 A. 138, 69 Am. St. Rep. 810; Cummis v. German-American Ins. Co. 
pata 359, 43 A. 1016; Rosenberg v. Firemans’ Fund Ins. Co., 209 Pa. 336, 58 

. 671. 

The trial judge was in error in giving binding instructions to the jury to find 
for the plaintiff, in admitting paragraphs from the plaintiff’s statement of claim 
and the answers thereto in the affidavit of defense relating to the failure of the 
defendant to agree, on demand, to an appraisal, in admitting the proofs of loss as 
evidence of the value of and damages to the goods covered by the policy, and in 
admitting evidence as to the demand of the plaintiff for an appraisal; therefore the 
first, Second, third, fourth, and fifth assignments of error are sustained and the 
judgment is reversed with a new venire. 
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JENKINS v. FRANKLIN FIRE INS. CO. OF PHILADELPHIA. 
(Supreme Court of Pennsylvania. Feb. 9, 1925.) 
127 Atlantic Reporter 836. 

1. INSURANCE—WAIVER, BY INSURANCE COMPANY, OF NECESSITY 
OF PRESENTATION OF PROOF OF LOSS, FOR JURY UNDER 
EVIDENCE. 

Where insured submitted inventory but not formal proof of loss within the 60 
days required by fire policy, waiver of proof of loss held for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE—PRESENTATION OF FORMAL PROOF OF LOSS MAY 
BE WAIVED. 

Formal proof of loss may be waived, if.insurer lulls insured into believing it 
will not be required. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

3. INSURANCE—POLICY ON FURNITURE REMOVED UNDER PERMIT 
TO DWELLING NOT VOID FOR FAILURE TO DISCLOSE CONNEC- 
TION WITH LAUNDRY. 

Failure of application for permit to move insured furniture to brick dwelling 
to state that house was connected by door with laundry operated by plaintiff held 
not to render policy void as matter of law as misrepresenting character of building, 
and submission to jury of question of increased hazard was all that insurer was 
entitled to on that issue. 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

Appeal from Court of Common Pleas, Bucks County; Wm. C. Ryan, President 

Judge. 
Action by James Jenkins against the Franklin Fire Insurance Company of Phila- 

delphia. Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

Horace Michener Schell, of Philadelphia, and Thomas Ross, of Doylestown, 
for appellant. 

Webster Grim and Harry E. Grim, both of Doylestown, for appellee. 

ScHarrer, J. Defendant, appealing from the judgment in this case founded on 
a policy of fire insurance issued by it, presents for our consideration these questions : 
(1) Does the furnishing of an inventory under the circumstances disclosed by the 
evidence dispense with the necessity of filing a proof of loss? (2) Does the ques- 
tion of a waivge by the company of the requirement that a proof of loss shall 
be furnished #ffrise, where plaintiff submits a proof of loss after the time limit 
prescribed in the policy for furnishing the same has expired? (3) Was the use 
or occupancy of the property in which the insured lived truly stated, and, if not, 
was the policy void regardless of whether the hazard was increased? 

Appellee resided in a dwelling house in the City of Philadelphia, and had pro- 
cured the here involved policy of insurance upon his household furniture therein. 
Desiring to remove to Perkasie, he applied to appellant for a removal permit, which 
was issued and attached to the policy. This paper recited that permission was 
granted to remove the property insured to “the brick dwelling situate No. 117 North 
Sixth street, Perkasie, Pa., and this policy is hereby made to cover the same prop- 
erty in new locality, all liability in former locality to cease from this date.” There- 
after, on January 24, 1922, a fire occurred in the premises at Perkasie which 
destroyed the insured property. The policy provided that the insured should fur- 
nish to the company an inventory of the property damaged, undamaged and destroyed, 
and that a proof of loss should be filed with the company within 60 days after the fire. 

Following the fire plaintiff took his policy to Philadelphia, left it at the office 
of the insurance company, and was there told that they would send a man to the 
property. Subsequently appellee made a list of the articles which had been destroyed 
with a memorandum of the loss on each, and, in pursuance of instructions received 
from defendant, took it to Hill, who was an adjuster of the company. Hill told 
him that an employee in his office would take care of him and to hand the paper 
to her. She took it, went into Hill’s office, and, on returning therefrom, informed 
plaintiff it was sufficient. Hill thereafter referred him to Long, who was also an 
adjuster for the company, saying the latter would take care of him. Plaintiff 
saw Long, talked over his loss with him, and shortly thereafter representatives of 
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the company visited the burned house and inspected the remains of the insured 
property. After this, plaintiff went again to the insurance company, where he 
was requested to sign and did execute a paper, in which it was set forth “that any 
action taken by any representative of either party * * * shall not be construed 
as a waiver of any of the rights” of the parties “which do now or may hereafter 
exist, under a policy of insurance issued by” the company to the plaintiff. It was 
recited : 

That the intent of the agreement “is to reserve all the legal rights of the parties 
to this agreement, as they exist at this date, and to proceed without delay with an 
investigation to ascertain the amount of loss or damage by fire on the 24th day 
of January, 1922, to the property described in the policy herein referred to, and 
it is agreed that the acts of the said Franklin Fire Insurance Company, or their 
representatives, in endeavoring to ascertain the amount of such loss by appraisement 
or otherwise, shall not be considered a waiver of any of the conditions of the policy 
referred to herein, nor as affirming or denying any liability under said policy by 
reason of the fire above mentioned, but the said acts shall be considered as for the 
benefit of all concerned, without prejudice to the rights of any of the parties to 
this agreement.” 

This paper is dated May 3, 1922, more than 60 days subsequent to the fire. A 
day or two after he signed this paper plaintiff left with the company a document, 
which was designated as an additional proof of loss, and which complied with the 
requirements of such a paper. The company did not furnish to plaintiff the usual 
printed form for a proof of loss, and, although he called at its office several times 
after leaving the inventory, defendant did not indicate to him that he was required 
to do anything further. 

[1] Under the circumstances above outlined, we are of opinion that there was 
sufficient evidence to warrant submission to the jury of the question whether the 
company had waived the presentation to it of a proof of loss. Speaking of such 
a paper in Franklin Fire Ins. Co. v. Updegraff, 43 Pa. 350, 359, we said: 

“The object sought to be accomplished by the requisition of a particular account 
of loss is to enable insurers to ascertain the amount of their liability while the 
facts are new, and while evidence is attainable. Knowledge of the amount of loss 
is the substance; the particular statement is but a means of ascertaining it.” 

[2] We have heretofore held that, if the company by its acts lulls the vigilance 
of the insured into inactivity, so far as furnishing proofs of loss is concerned, so 
that he may reasonably reach the conclusion that they will not be required, the 
company will not be permitted to set up the failure to furnish the proofs to defeat 
recovery on the policy. Gould v. Dwelling-House Ins. Co., 134 Pa. 570, 586, 19 
A. 793, 19 Am. St. Rep. 717; Whitmore v. Dwelling-House Ins. Co., 148 Pa. 405, 
416, 23 A. 1131, 33 Am. St. Rep. 838; Welsh v. London Assurance Corp., 151 Pa. 
607, 616, 25 A. 142, 31 Am. St. Rep. 786; Wakely v. Sun Ins. Co., 246 Pa. 268, 
272, 92 A. 136, 3 A. L. R. 128; Simons v. Safety Mutual Fire Ins. Co., 277 Pa. 200, 
120 A. 822. Upon receiving proofs of a loss, furnished by the assured, in an attempt 
to comply with the requirements of his policy, it is the duty of an insurance com- 
pany to examine them, and, if they be found objectionable, to return them, pointing 
out the particular defects therein. Davis Shoe Co. v. Kittanning Ins. Co., 138 Pa. 
73, 89, 20 A. 838, 21 Am. St. Rep. 904. Where the loss is total and a disaster 
visits the property, it is not material that the plaintiff furnished no proofs of loss, 
although the policy requires them to be furnished within 60 days, where it appears 
that the company was furnished with full information as to the loss and made no 
gas - formal proofs of loss. Livingstone v. Boston Ins. Co., 255 Pa. 1, 

A. 212. 

It would seem that it ought to be the rule of fair dealing between an insurance 
company and its insured that, if by its course of conduct the company throws the 
insured off his guard as to the furnishing of proofs of loss, it ought not to be 
advantaged by this circumstance, where it unquestionably had knowledge of the fire, 
and had made an investigation of it. In the case at bar it accepted the inventory 
prepared by the plaintiff, with the assurance that it was sufficient. It also received 
the policy from the insured at the time he gave notice of the fire. Adjusters on 
behalf of the defendant made an inspection of the loss, and; long after the time 
for filing proofs had expired, the company joined in the so-called waiver agree- 
ment under the terms of which it was stipulated that the insurance company was 
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to proceed without delay with the investigation to ascertain the amount of loss or 
damage. It is difficult to imagine that the officials of the company at the time 
they signed this agreement had any thought in mind of setting up a failure to 
receive satisfactory proofs of loss within the time provided by the policy, and the 
inevitable conclusion must be that at that time they had waived the requirement as 
to proofs of loss. The fact that, shortly after this agreement was signed, plain- 
tiff filed additional proofs of loss, which the company received, can have no effect 
upon the question as to whether it considered that it had waived the requirement as 
to them. Weisberger v. Western Reserve Ins. Co., 250 Pa. 155, 95 A. 402. We 
therefore conclude that under the circumstances here disclosed the jury was war- 
ranted in finding that the company by its conduct justified the conclusion on plain- 
tiff’s part that he had done all that he was required to do. 

[3] This brings us to the further question in the case as to whether plaintiff 
in securing the permit for the removal of the goods insured to the property in 
which the fire occurred had correctly represented the property as a brick dwelling. 
There is no question as we understand the record that*the property to which he 
removed was brick, or that it was a dwelling. The defendant avers the fact that 
a door from the house communicated with an adjoining building used as a laundry 
in which plaintiff was engaged in the laundry business, and argues that the repre- 
sentation as to the character of the building constituted a warranty and, as it was 
not true, that this rendered the policy void. It may be well to state in this con- 
necion that the fire did not start in he laundry, but in the dwelling house, and 
there was a brick partition between the house and the laundry. Plaintiff testified 
that, when he was about ready to move, he called up the agent of the insurance 
company by telephone and told him he was opening up a laundry; that the agent 
asked whether the dwelling was brick or frame and whether the laundry was brick 
or frame; that he told the agent they were both brick; and that, in pursuance of 
directions from the agent, he wrote a letter to him stating that the goods were to 
be removed to a brick dwelling. We are of opinion, the fact being that the prop- 
erty to which the goods were removed was a brick dwelling house, the circumstance 
that there was a door connection between it and the adjoining laundry would not 
render the policy void as a matter of law, and that the company got all it was 
entitled to on the trial when the judge submitted to the jury the question whether 
the proximity of the laundry created an additional hazard. 

We have examined all the assignments of error, and find merit in none. 

Judgment affirmed. 


LATTA vy. FIDELITY-PHOENIX FIRE INS. CO. 
(Supreme Court of Wisconsin. Feb. 10, 1925.) 
2 Northwestern Reporter 299. 

5. INSURANCE—FINDING THAT INSURED DID NOT MISREPRESENT 
INCUMBRANCES ON PROPERTY SO AS TO DEFEAT POLICY HELD 
SUSTAINED BY EVIDENCE. 

Finding that insured in application for fire insurance policy did not misrepresent 
incumbrances thereon so as to defeat policy held sustained by evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Rock County; George Grimm, Judge. 

Action by Warren H. Latta against the Fidelity-Phcenix Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

The plaintiff in this case made application for a policy of insurance, with the 
assistance of an agent of the defendant company. The application was sent in and 
approved, and policies were sent to the agent for countersignature, but before they 
were delivered to the plaintiff a fire destroyed the property for which the insurance 
was written. After the fire the insurance company discovered that the plaintiff's 
farm was incumbered by a mortgage of about $13,000 more than stated in the 
application, and the personal property by a chattel mortgage for $2,000, which was 
not mentioned at all in the application for the insurance in question. The defendant 
has refused to pay the insurance on the ground that these errors were such a mis- 
representation of facts as to defeat the claim, and that the agent had no authority 
to enter into a binding oral contract of insurance. 

The plaintiff testified that the agent of the defendant company came to his 
farm with one Carey, and after discussing the proposition obtained his consent to 
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make application for insurance; that the agent made out the application, asking him 
the questions and filling in the answers; that they were seated at the same table 
so that each could hear the other clearly; that the agent asked him what mortgages, 
if any, he had upon the farm, and that he stated that there was one for $12,000 
and one for $4,000; that he was asked if there were any others, and he said, “Yes,” 
but that he did not know the amount, and that the agent could obtain this information 
at the Clinton Bank; that he knew it was about $13,000, but did not know the 
exact amount, and did not like to discuss his affairs in the presence of the third. 
party, Carey; that he did not mention the chattel mortgage, as he had forgotten it. 
The mother and 12-year-old daughter of the plaintiff, who were in the room at the 
time, both corroborated the plaintiff's testimony as to the questions and answers 
with respect to the incumbrances, and swore that they heard the statements of the 
plaintiff. Carey testified that he heard the plaintiff testify as to the two mortgages, 
and heard him mention Clinton, but did not hear him admit the existence of the 
other mortgage. 

The defendant’s agent; who was an old and experienced insurance agent, swore 
that, when he asked the plaintiff as to the existence of any other incumbrances 
than the two mentioned, the plaintiff said that there were no others; that the ref- 
erence to Clinton was to another policy which he understood was there, and which 
the plaintiff was to obtain and cancel. The policies contained the usual clauses 
of the standard policy as to warranties and incumbrances. 

According to the testimony, the farm of the plaintiff was of the value of $30,000. 
According to the verified complaint, the actual loss to the plaintiff by fire was 
$18,552, and the insured loss $9,600. A claim is made by the appellant that the 
damages are excessive, that there should be deducted from $9,600 the sum of $770, 
being the amount of insurance claimed on the property burned and covered by the 
chattel mortgage. It is one of the terms of the policy that: 

“Unless otherwise provided by agreement in writing added hereto, this company 
shall not be liable for loss or damage to any property insured hereunder while incum- 
bered by a chattel mortgage, and during the time of such incumbrance this com- 
pany shall be liable only for loss or damage to any other property insured hereunder.” 

There were several classes of articles, as farm machinery and vehicles, in which 
the actual loss, omitting the property mortgaged, exceeded the insurance on those 
articles, and as to which no abatement or deduction was made. In respect to the 
horses, there was insurance of $600. In this class were included two geldings cov- 
ered by the chattel mortgage. The actual loss on horses was $675. By reason of 
these facts, a deduction of $225 was made, on account of the geldings, from the 
total claim, leaving the amount found in the verdict and approved by the court $9,375 
and interest. 

Nolan, Dougherty & Grubb, of Janesville, for appellant. 

Richardson & Dunwiddie, of Janesville (Jeffris, Mouat, Oestreich, Avery & 
Wood, of Janesville, of counsel), for respondent. 

Jones, J. (after stating the facts as above). Counsel for the plaintiff do not 
deny the claim of the defendant that, if the plaintiff fraudulently concealed the truth 
as to incumbrances on his land, the policies were invalidated. Counsel for the defend- 
ant make no claim that Scobie was not authorized to take applications for insurance. 
It is contended by counsel for the appellant that the verdict of the jury should 
have been set aside, because it was contrary to every reasonable probability that the 
special agent of the defendant with many years of experience would for a moment 
have considered an application under the facts established by the evidence; that it 
is incredible that Scobie would have deliberately taken advantage of his company 
transmitting an application which failed to disclose the true situation; that, as a 
special agent, it was his duty to investigate fraudulent insurance contracts and losses, 
and he knew that his position with the company would be lost at once if he trans- 
mitted an application in which he had omitted nearly one-half of the incumbrances. 
It is argued that it is incredible that Scobie, with knowledge that there were out- 
standing incumbrances of an unknown amount, made a present contract of insur- 
ance, without further investigation. It is claimed that both the plaintiff and his 
mother knew the approximate amount of the third mortgage and of the chattel 
mortgage, since the mortgage for $13,500 had been executed only four and one-half 
months before. It is argued that the verdict can only be sustamed on the theory 
that Scobie practiced a fraud upon his company for the sake of a commission; that 
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he was not a novice in insurance matters, and knew the consequences of his action. 
In general, it is urged that the finding of the jury should be set aside, because there 
was no credible evidence, no evidence which would convince a reasonable mind, that 
the plaintiff disclosed the existence of the third mortgage, and because the finding 
was against all reasonable probability. 

These arguments were doubtless placed before the jury with much force, and 
were entirely legitimate. If the jury had found for the defendant, the trial court 
would doubtless have approved their finding, although the testimony of Scobie as 
to the main transaction stood alone, except for slight corroboration from the witness 
Carey, and was in direct conflict with the testimony of three witnesses. It frequently 
happens that juries accept testimony of a single witness in preference to that of 
several as to a disputed fact, and the courts feel bound to sustain the verdicts. It 
is not the amount of evidence or the number of witnesses that is necessarily con- 
trolling with the jury, but the weight to be given the testimony, and this involves 
the credibility of the witnesses. 

[1,2] Under our system of law the question whether a witness is credible is 
one for the determination of the jury. The rule is carried to the extent, as is 
constantly stated, that, if there is any credible evidence to suppor ta verdict, it will 
be sustained by this court. The testimony of a witness may seem to the court quite 
improbable, but it will not be rejected for that reason, if it has been accepted by 
the jury. One part of the testimony of a witness may be quite inconsistent with 
other portions. What credence should he given to it is a question for the jury. When 
the testimony of two witnesses conflicts, the court may believe that one is of higher 
standing or better character than the other, but it is for the jury to decide between 
them. The rule that the credibility of witnesses is a subject within the province of 
the jury is fully recognized by counsel for the appellant, but they argue that the 
facts in this case bring it within the exception to or qualification of the general 
rule as to the binding effect of the finding of a jury. They cite numerous decisions 
of this court, of which the following are typical: Herschman v. C., M. & St. P. 
Ry. Co., 176 Wis. 209, 186 N. W. 613; Lee v. C. St. P., M. & O. Ry. Co., 101 Wis. 
352, 77 N. W. 714; Badger v. Janesville Cotton Mills, 95 Wis. 599, 70 N. W. 687; 
Vorbrich v. Geuder Co., 96 Wis. 277, 71 N. W. 434; Peat v. C.. M. & St. P. 
R. Co., 128 Wis. 86, 107 N. W. 355; Bourda v. Jones, 110 Wis. 52, 85 N. W. 671; 
Beyer v. St. Paul F. & M. Ins. Co., 112 Wis. 138, 88 N. W. 57; Flaherty v. 
Harrison, 98 Wis. 559, 74 N. W. 360; O’Brien v. C. St. P. M. & O. R. Co.,, 102 
Wis. 628, 78 N. W. 1084; Musbach v. Wis. C. Co., 108 Wis. 57, 84 N. W. 36; 
Ellis v. C., M. & St. P. R. Co., 120 Wis. 645, 98 N. W. 942. Most of the actions 
were for personal injuries, and in some instances cases in which the testimony of 
a single witness, a party, was in conflict with that of numerous witnesses. But it 
will be found that, in the class of cases referred to, there was generally, if not 
always, some other element than mere conflict in the testimony of the witnesses. 

[3] Under the qualification of the general rule, verdicts may be set aside, if 
impossible or contrary to unvarying natural laws; or when the testimony is in 
such conflict with conceded and established physical facts as to be incredible. Beyer 
v. St. P. F. & M. Ins. Co., 112 Wis. 138, 88 N. W. 57; McKnelly v. Brotherhood 
of American Yeomen, 160 Wis. 514, 152 N. W. 169. In this connection it was said 
by Mr. Chief Justice Winslow: 

“The verdict of a jury is not to be set aside except in a case where there is 
no evidence in its support, or where the great weight of the evidence is against 
it, and that weight is so reinforced by undoubted physical facts or by all the rea- 
sonable probabilities and inferences that it becomes overwhelming. Bannon-v. Ins. 
Co. of N. A.. 115 Wis. 250, 91 N. W. 666; Peat v. C., M. & St. P. R. Co., 128 
Wis. 86, 107 N. W. 355. (2) That the decision of the trial court is not to be 
set aside unless we are satisfied that the decision was clearly wrong.” McKnelly 
v. Brotherhood of American Yeomen, supra. 

In earlier cases the rule was stated somewhat more broadly, as follows: 

“*The jury will not be warranted in finding the existence of a fact on the positive 
testimony of a witness, which is contrary to conceded facts or matters of common 
knowledge, or to all reasonable probabilities.’ * * * When it appears that the trial 
court has sustained a verdict upon testimony contrary to the great weight of the 
evidence, and which is impeached or rendered improbable by other conceded facts 
in the case, or is against all reasonable inferences or probabilities in the case, this 
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court is bound to, and will, interfere for the relief of the aggrieved party.” Wunder- 
lich v. Palatine Fire Ins. Co., 104 Wis. 382, 80 N. W. 467. 

[4] On the other hand, this court is not justified in setting aside a verdict 
sustained by a trial court because it is contrary to the preponderance of the evidence 
or although this court might reach a different conclusion on the evidence. Asserin 
v. Modern Brotherhood of America, 147 Wis. 520, 133 N. W. 579; Behling v. Wis- 
consin Bridge & Iron Co., 158 Wis. 584, 149 N. W. 484; Milwaukee Trust Co. v. 
City of Milwaukee, 151 Wis. 224, 138 N. W. 707. 

[5] Applying these tests, can it be said that the verdict of the jury in this 
case, sustained by the trial court, should be set aside? It is conceded that the 
plaintiff did not state the full amount of the mortgages upon his property, but there 
was testimony of two witnesses beside the plaintiff that he gave Scobie the infor- 
mation which, if followed up, would have led to full knowledge. The mortgage 
for $13,500 and the chattel mortgage were given to cover an accumulation of unse- 
cured notes and past-due interest. It does not seem incredible or impossible of 
belief that the plaintiff and his mother did not know four and one-half months 
later the amount. There were various lapses of memory and some inconsistencies 
in the testimony of Scobie which it is unnecessary to discuss, but which no doubt 
made their impression upon the jury.. It is argued on the one hand that the finding 
of the jury can rest only on the theory that Scobie was guilty of gross fraud on his 
company in taking insurance on property so heavily incumbered, and, on the other 
hand, that there was no motive on the part of the plaintiff to conceal the facts, since 
the insurance ifi question was a substitute for other insurance, was not excessive, 
and that he was intelligent enough to know that gross fraud would probably be dis- 
covered and defeat his entire insurance, in case of loss. According to the undis- 
puted evidence, there was some reference in the conversation to the Clinton Bank. 
The jury may have believed that on this subject there was some oversight or mis- 
understanding. We do not consider that their finding was necessarily based on 
the view that Scobie was guilty of gross fraud. The court gave full instructions as 
to the effect of warranties and false representations in the application. We can- 
not say that there was not credible evidence to support the finding of the jury on the 
question of fraud. 

The claim that the damages were excessive rests largely on an admission of the 
plaintiff’s counsel made during the trial, to the effect that the claim as filed should 
be reduced by the sum of $770, the value of the property lost and covered by the 
chattel mortgage. It is agreed by counsel for both parties that under the standard 
policy the penalty is more severe for fraudulently concealing the existence of a real 
estate mortgage than a chattel mortgage. In one case the policy is entirely invalidated, 
while in the other the policy in invalidated only as to the-property covered by the 
mortgage. Before the case was submitted to the jury it seems to have been dis- 
covered that, according to the legal effect of the chattel mortgage clause in the 
policy, the admission above referred to had been inadvertently made, and that the 
only deduction. proper to be made was the sum of $225. In the charge the court 
in considerable detail explained to the jury the limits for recovery on the several 
classes of insured property, giving the items, and leaving it to the jury to deter- 
mine to what extent the proof sustained the plaintiff’s claim as to the value of the 
property destroyed, which was covered by insurance in one class or another, and 
not included in the chattel mortgage, and stating that the verdict could not exceed 
$9,375 and interest. No exception was taken to the instruction on this subject, and 
we do not consider that there was reversible error in respect to the damages allowed. 

Judgment affirmed. 
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AKTIEBOLAGET ee eae BANK v. HANOVER FIRE 
NS. CO., and eight other cases. 


(Supreme Court, ‘jamais Division, First Department. February 6, 1925.) 
208 New York Supplement 173. 


1. INSURANCE—NOT UNNECESSARY DEVIATION UNDER WAR RISK 
POLICY WHERE VESSEL INTERCEPTED BY BRITISH WARSHIP 
WAS COMPELLED TO MAKE VOYAGE TO SWEDEN AND RETURN 
TO ENGLAND. 

Where vessel returning to United States was intercepted by British warship, her 
cargo discharged in British port, and vessel required to carry cargo to Sweden and 
return as condition to releasing her and giving her sufficient coal to reach United 
States, held, that voyage from England to Sweden was not unnecessary deviation so 
as to relieve insurers from liability. 

(For other cases, see Insurance, Dec. Dig. § 314.) 

2. INSURANCE—PARTIES FURNISHING COLLATERAL SECURITY TO 
SURETY COMPANY FURNISHING BOND TO SECURE RELEASE OF 
VESSEL FROM ATTACHMENT HAD INSURABLE INTEREST IN 
VESSEL. 

Parties furnishing collateral security to surety company which furnished bond 
to secure release of vessel from attachment had insurable interest in vessel, even 
if they were mere agents of shipowners, since they were personally liable on bond 
and had in fact paid amount they agreed to pay when vessel was torpedoed. 

(For other cases, see Insurance, Dec. Dig. § 115[8].) 

3. INSURANCE—“INSURABLE INTEREST” DEFINED; INSURABLE IN- 
TEREST NEED NOT BE STATED IN POLICY. 

“Insurable interest” is a right in property or right derivable out of some con- 
tract about property, which may be lost on some contingency effecting possession 
or enjoyment of property, and such interest need not be stated in policy. ; 

(For other cases, see Insurance, Dec. Dig. §§ 115[1], 133[1].) 

4. INSURANCE—PROXIMATE CAUSE OF DESTRUCTION OF VESSEL 
TORPEDOED BY SUBMARINE HELD FIRING OF TORPEDO, AND 
NOT DETENTION BY BRITISH GOVERNMENT WHICH COM- 
PELLED VESSEL TO MAKE VOYAGE. 

Where vessel returning to United States was intercepted by British warship 
and required to make voyage to Sweden and return to England, during which vessel 
was destroyed by torpedo fired from submarine, held, that proximate cause of vessel’s - 
destruction was firing of torpedo, and not detention by British government, and in- 
surers were therefore not relieved from liability on policy by warranty against 
British capture. 

(For other cases, see Insurance, Dec. Dig. § 413.) 

5. INSURANCE—CORRESPONDENCE BETWEEN PARTIES TO WAR 
RISK .POLICY ON VESSEL HELD TO WAIVE REQUIREMENT FOR 
SUING ON CLAIMS WITHIN YEAR OF LOSS, OR AT LEAST EX- 
TENDED TIME. 

Correspondence between parties to war risk policy on vessel destroyed by sub- 
marine, carried on at request of insurance company, which desired to ascertain facts 
before finally rejecting claim, waived requirement that claims be prosecuted within 
year of loss, or at least extended such period. 

(For other cases, see Insurance, Dec. Dig. § 623[3].) 

Appeal from Trial’ Term, New York County. 

Separate actions by the Aktiebolaget Malareprovinsernas Bank against the 
Hanover Fire Insurance Company, against the Glens Falls Insurance Company, 
against the Insurance Company of the State of Pennsylvania, against the Stuyve- 
sant Insurance Company, against the Globe & Rutgers Fire Insurance Company, 
against the American Merchant Marine Insurance Company, against the Federal 
Insurance Company, against the AZtna Insurance Company of Hartford, Conn., 
and against the National Fire & Marine Insurance Company. From nine separate 
judgments for plaintiff, defendants appeal. Affirmed. 





920 Insurance Law Journal, Vol. 64. [May, 1925 


The record consists of written interrogatories and cross-interrogatories at- 
tached to commissions and stipulations as to facts. No testimony was taken in open 
court. All objections to the evidence were reserved by stipulation and passed upon 
by the justice at Trial Term. 

Argued before Clarke, P. J., and Merrell, Finch, McAvoy, and Martin, JJ. 

Prentice & Townsend, of New York City (Robert Kelly Prentice, of New York 
City, of counsel), for appellants in first five cases. 

Bigham, Englar & Jones, of New York City (D. Roger Englar, of New York 
City, of counsel; Henry B. Potter, of New York City, on the brief), for appellants 
in remaining four cases. 

Engel Bros., of New York City (Jacob B. Engel, of New York City, of counsel ; 
Joseph G. Engel, of New York City, on the brief), for respondent. 

Martin, J. On the 9th day of June, 1917, the steamship Ada was destroyed 
by a torpedo near Aberdeen, Scotland. She was insured against certain war risks. 
These actions were instituted to recover on nine separate policies of insurance issued 
during the month of September, 1916, at the city of New York. The issues in 
all the actions are practically the same. The policy issued by the A‘tna Insurance 
Company differs from the others in that it contains a provision requiring the pro- 
secution of all claims within one year from the date of the happening of the loss; 
and the policy of the National Fire & Marine Insurance Company differs from the 
others, in that it does not contain a free of British capture warranty. 

Throughout the period involved in this litigation, the Ada was owned by Rederi- 
aktiebolaget Amie, hereinafter called the Amie Company. She was a Swedish 
vessel hailing from the port of Stockholf, Sweden. In June, 1916, while lying in 
New York Harbor, she was attached in various suits brought against the Amie 
Company in the United States District Court for the Southern Distrcit of New 
York. In order to procure her release, it was necessary to give bonds to the extent 
of $366,200. They were furnished by the National Surety Company, against certain 
collateral and various indemnity agreements. Among the indemnitors were Henrik 
Ryberg and C. I. Morin, both of whom were representatives in the United States 
of the Amie Company. As further security to the National Surety Company, the 
Amie Company conveyed the Ada to Ryberg, who on the same day executed an 
instrument whereby he agreed to hold the vessel in trust for the National Surety 
Company, as security for the performance of his indemnity agreement. A week 
later, however, Ryberg reconveyed her to the Amie Company, which, at the same 
time, executed an agreement to hold her in trust for the National Surety Company 
and subject to all the conveyances and agreements heretofore made by Ryberg to 
and with the National Surety Company. All of the papers and documents men- 
tioned above bear date during the period from June 22 to July 29, 1916. 

As further security to the National Surety Company, when the steamer was 
about to sail on a’round-trip voyage to Sweden, in September, 1916, Ryberg took 
out insurance in his name in the total sum of $175,000 covering her against certain 
war risks, with loss, if any, payable to him “and/or the National Surety Company 
as interest might appear.” 

The risks covered were described as follows: 

“This insurance covers only the risk of capture, seizure, or destruction or 
damage by men of war, by letters of mart, by takings at sea, arrests, restraints, 
detainments and acts of kings, princes and people, authorized by and in prosecution 
of hostilities between belligerent nations; but excluding claims for delay, deteriora- 
tions and/or loss of market and warranted not to abandon in case of capture, seizure 
or detention, until after condemnation of the property insured, nor until sixty days 
after notice of said condemnation is given to these assurers. Also warranted not 
to abandon in case of blockade, and free from any claim for loss or expense in 
consequence of blockade, or of any attempt to evade blockade; but in event of block- 
ade to be at liberty to proceed to an open port and there end the voyage.” 

With the exception of the policy of the National Fire & Marine Insurance 
Company, the policies all contained the following warranty: 

“Warranted free from any claim arising from capture, seizure, arrest, re- 
straints, pre-emption or detainments, by the British government or their allies.” 

At the time this insurance was written, the vessel was lying in New York 
Harbor and was about to proceed on a voyage to Gothenberg and return. In the poli- 
cies the vessel was valued at $175,000. The voyage was described therein as follows: 
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“* * * At and from New York to Gothenberg, whilst there and return to 
United States Atlantic port or ports, direct or otherwise. * * *” 

The Ada sailed from New York on September 30, 1916, and arrived at Gothen- 
berg without having called at any British port and without having been stopped or 
searched by a British man-of-war. 

[1] On November 25, 1916, she sailed from Gothenberg bound for New York 
with a general cargo. On December 2, 1916, she was stopped by a British man-of- 
war, a prize crew was placed aboard, and she was taken into Stornaway in the 
Hebrides. As a complete search could not be made there, she was ordered to pro- 
ceed to Bristol, England, where her cargo was discharged and the vessel and cargo 
thoroughly searched. The master and owners endeavored to procure her release, 
but they were unsuccessful until some time in March, 1917~ The defendants assert 
that during the early part of this latter month the vessel was released and was free 
to go wherever her owners directed. 

There is a disagreement between the insurance carriers and the plaintiffs as to 
(1) whether the vessel, when released, had on board a sufficient supply of coal to 
reach an American port; and (2) as to the extent to which the British govern- 
ment undertook to dictate her future movements as a condition of permitting her 
to obtain the additional coal required to complete her voyage. 

When the Ada commenced her return voyage to the United States, which 
was intercepted by the British man-of-war, she had an ample supply of coal. Dur- 
ing her stay in British ports a large portion of the coal was consumed, making it 
necessary to obtain an additional supply before resuming the voyage to an American 
port. The British authorities refused to give her additional coal until it was agreed 
that her cargo remain in England while she took on and carried a cargo of coal 
to Sweden and return to England with a general cargo. The owners of the vessel, 
believing it prudent to do so and evidently having no alternative, chartered her to 
carry the cargo of coal from Swansea to Gothenberg. She sailed from Swansea 
on this voyage in April, 1917. The owners received $85,942.50 for carrying the 
freight to Gothenberg, where the vessel arrived safely and discharged her cargo. 
She then loaded a general cargo for Hull, England, arranged for by her owners, 
and sailed from Gothenberg on June 2, 1917. For this voyage, during which she was 
destroyed, her owners received a freight of $80,361.90. 

The plaintiff contends that this voyage from England to Gothenberg was not 
only necessary in order to obtain coal to proceed to an American port, but that the 
English government would not permit the vessel to proceed on any other terms; 
and that the owners acquiesced in order to eventually carry to the United States 
the cargo which the ship had been compelled to unload in a British port. 

The defendants assert that there was an unnecessary deviation and an abandon- 
ment or voluntary departure from the voyage insured against. To arrive at this 
conclusion their counsel indulged in numerous inferences which are wholly un- 
warranted by the evidence; and they say there was an unneccessary deviation, that 
the Ada was at liberty to go where her master chose after she was released pre- 
paratory to the voyage from England to Sweden. _ 

It is unnecessary to devote much space to establish that at no time was she 
at liberty to proceed to New York or elsewhere, except as directed by the British 
government. 

There is no force in the argument that there was a voluntary abandonment of 
the voyage. The captain did everything in his power to continue it. He says it 
was his intention to reload the cargo which the British authorities compelled him 
to unload and to then proceed to the United States, and that the voyage to Sweden 
was made in order to complete the original return voyage to the United States. 
See — British & Mercantile Ins. Co. v. H. Baars & Co., 255 F. 625, 166 C. 
C. A. 659. 

The argument that the trip to Sweden was a voluntary deviation is not very 
convincing, in view of the fact that the owners were compelled to file a bond in the 
sum of 100,000 kronen to insure the return of the ship to an English port. It would 
seem that the deviation was not only necessary but prudent. It was made as a con- 
dition of obtaining coal to continue the voyage to America. 

Chief Justice Kent has defined “deviation” from “necessity” and stated the 
effect thereof in Post v. Phcenix Insurance Co., 10 Johns. 79, where he said: 

“* * * A deviation by an American vessel, to avoid capture by a British 
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cruiser, was allowed to be justifiable, if the facts were such as to render the de- 
viation necessary or prudent. There was no question raised on the general point, 
as to the lawfulness of deviation by a neutral, to avoid capture by a belligerent. 
In this case we think the jury were warranted ‘from the facts in drawing the con- 
clusion, that the deviation in going into St. Antona was founded in a justifiable 
necessity.” 

As to what will excuse a deviation the appellants say that— 

“The necessity or danger which will justify a deviation must be obvious, im- 
mediate, directly applied to the interruption of the vessel and imminent; not dis- 
tant, contingent or indefinite.” 

They then cite Graham v. Commercial Ins. Co., 11 Johns. 352, (356. The latter 
case supports the view we take. It is there said: 

“It is no deviation to go out of the way to avoid danger, or when compelled 
by necessity. It is, therefore, laid down as a general principle, which runs through 
all the cases on this point, that if the captain, in departing from the usual course 
of the voyage, acts fairly and bona fide, and according to his best judgment, to 
avoid the threatened danger, and thereby promote the benefit of all parties concerned, 
and has no other view but to conduct the ship and cargo to the port of destination, 
the policy still continues.” 

In Parsons on Marine Insurance, vol. 2, p. 28, it is said: 

“The change of risk, to operate as a ‘deviation’ must be not only voluntary, 
but unnecessary, or rather if it be necessary, it must be considered as compelled, 
rather than as voluntary.” 

[2] On the question of insurable interest the argument of the appellants seems 
equally fallacious. Much of it is predicated on alleged inferences which it is as- 
serted may be drawn from the facts. The following has been stipulated: 

“That on and prior to June 22, 1916, the steamship Ada was owned by 
Rederiaktiebolaget Amie, a Swedish corporation, against which there were pending 
in the United States District Court for the Southern District of New York various 
suits, in which suits writs of attachment had been issued out of the said court and 
thereunder the steamship Ada had been seized and taken into custody by the 
United States marshal for the Southern district of New York; orders had been 
issued in said suits authorizing the release of the vessel on the giving of under- 
takings or bonds in the aggregate sum of $366,200; on June 22, 1916, one Henrik 
Ryberg, managing agent for Interchange, Limited, shipping agent at New York 
for the steamship Ada and C. I. Morin, director and agent of Rederiaktiebolaget 
Amie, applied to the National Surety Company for bonds in the sum of $366,200; 
a photostatic copy of the said application is hereto annexed marked Exhibit A. 
The said National Surety Company issued said bonds in the sum of $366,200, copies 
of said four bonds being attached hereto and marked Exhibits A-1, A-2, A-3, and 
A-4, against an indemnity agreement in its favor by Sven Largerberg, Henrik 
Ryberg, Interchange, Limited, and Rideriaktiebolaget Amie, a photostatic copy 
of which is hereto attached, marked Exhibit B, by which agreement said indemnitors 
jointly and severally bound themselves to National Surety Company in accordance 
with the terms thereof in the sum of $366,200. 

“At the time, Rideriaktiebolaget Amie, through C. I. Morin, one of its directors 
and agent empowered for that purpose, executed a document, copy of .which is 
hereto attached, marked Exhibit C, and Henrik Ryberg on the same day executed 
and delivered to National Surety Company a document, of which a copy is hereto 
attached, marked Exhibit D. Said last-mentioned instrument was never registered. 
In addition to Exhibits B and D delivered to National Surety Company as above, 
the National Surety Company also received from Henrik Ryberg and Interchange, 
Limited, as collateral on June 22, 1916, the sum of $140,000 and from June 27 to 
July 15, 1916, a further sum of $56,000. It also received in September ten war 
risk policies aggregating $175,000, nine of which said policies being the subject of 
the present litigation and referred to in a succeeding paragraph hereof. Said war 
risk policies were so delivered to National Surety Company, following the letters 
hereto attached, marked Exhibits E and F, respectively. 

“That on June 22, 1916, the National Surety Company did execute the afore- 
said undertakings and/or stipulations for value in the sum of $366,200 dated 
that day, whereby it obligated itself to pay any judgments which might be re- 
covered in the suits aforementioned in a sum not exceeding $366,200. The under- 
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takings and/or stipulations for value aforesaid were duly approved by a judge of 
the District Court of the United States for the Southern District of New York, 
whereupon and in the month of June, 1916, and after the filing of said undertakings 
and/or stipulations for value in the office of the clerk of the United States District 
Court for the Southern District of New York, an order was made by the United 
States District Court for the Southern District of New York directing the United 
States marshal to release and discharge the steamship Ada from his custody, wherein 
in the meantime, she had been under the attachment aforerelated; the Ada was 
accordingly so released and discharged. 

“That thereafter Henrik Ryberg and Rideriaktiebolaget Amie executed simul- 
taneously two instruments each dated June 29, 1916, which are hereto attached, 
marked Exhibits G and H, respectively. The National Surety Company was not 
advised of these documents. This, however, is not to be regarded as an admission 
by plaintiff that the National Surety Company was entitled to any such notice and 
is also subject to the objection of competency and relevancy.” 

In view of the stipulated facts, with no evidence to the contrary, it is difficult 
to understand how it may be seriously contended that there was no insurable in- 
terest in Ryberg or the National Surety Company. 

The litigation in which the National Surety Company had given security was 
finally disposed of adversely to the Amie Company in the latter part of June, 1918. 
The surety company then paid the judgments which had been rendered against the 
Amie Company and made up its accounts showing total disbursements of $355,- 
923.73. Its receipts totaled $355,037.54, indicating a deficiency of $886.19, which 
was subsequently paid by Amie Company to the National Surety Company on 
September 17, 1918. As part of the total so received by the surety company, 
$60,000 was received by it on May 10, 1918, from Aktiebolaget Malareprovinsernas 
Bank, the plaintiff herein. The surety company was reimbursed as follows: 

Funds paid on June 23, 1916, Henrik Ryberg $140,000.00 
Interest from New York City bond coupons in which the aforesaid 

money and money of Interchange, Limited, were invested to date 

of sale thereof 11,055.25 
Interchange, Limited, 1916, June 27 to July 15, checks aggregating... 56,000.00 
American Union Line, a/c Interchange, Limited, October to Dec., 

1917, checks aggregating 63,968.61 
Interest from Liberty loan coupon bonds in which aforesaid moneys 

were invested 1,020.92 
War risk insurance, British-American Insurance Company, April 3, 

1918, check received from Johnson & Higgins for 19,796.00 
Bank interest on moneys, deposited between June 22, 1916, and June 

27, 1918, constituting collateral funds 3,196.76 
Malareprovinsernas Bank, Stockholm, Sweden, May 10, 1918, check 

a Irving National Bank for account of Malareprovinsernas 

an ,000. 

According to this record, therefore, Ryberg has paid $140,000; the Interchange 
Limited has paid $56,000; the plaintiff bank has paid $60,000. The steamship com- 
pany asserts no interest in the action, and the bank has an assignment from the 
parties who paid the money to release the ship when it was attached. It may be 
true that the steamship company has repaid all of these parties, but we must de- 
cide this case upon the record before us, and there is no evidence to show any 
such repayment. On the record, Ryberg, the bank, and the Interchange, Limited, 
are entitled to be reimbursed to the extent of all payments made by them to the 
surety company. 

They may have been agents only, but nevertheless they were personally liable 
on the bond and did together pay the amount which they agreed to pay. Their 
security was in the Ada, and they had either a transfer of the vessel or a trust 
agreement that the Amie Company would hold her to indemnify them. 

The boat having been destroyed, they can look to the insurance obtained as a 
protection in the very transactions wherein they were called upon to reimburse the 
surety company. The owners insured for the return trip between England and 
Sweden; and the owners collected $450,000 insurance money from the government 
of Sweden. But that does not affect the protection obtained for the surety com- 
pany and those who indemnified it. 
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{3] An insurable interest is defined to be a right in the property or a right 
derivable out of some contract about the property, which in either case may be lost 
upon some contingency affecting the possession or enjoyment of the property. 
Sturm v. Atlantic Mut. Ins. Co., 63 N. Y. 77. 

Arnould, in his work on Marine Insurance (10th Ed. § 258), says: 

“Formerly the rule was laid down to be that the assured besides being inter- 
ested at the time of the loss must also be interested at the time of the effecting of 
the policy, but it is now established that an insurable interest subsisting at the 
time of the loss is sufficient.” 

Joyce, in his work on Insurance (volume 2, § 901), says: 

“There is no doubt but that if the assured has an insurable interest at the 
time the policy is obtained and also at the time of loss it entitles him to a 
recovery.” 

He cites-as authority in New York, Howard & Ryckman v. Albany Ins. Co., 
3 Denio, 301; Tallman v. Atlantic Ins. Co., 42 N. Y. (3 Keys) 87. See, also Aétna 
Fire Ins. Co. v. Tyler, 16 Wend. 385, 30 Am. Dec. 90; Clinton v. Hope Ins. Co., 
45 N. Y. 454. 

The insurable interest need not be stated in the policy. Springfield Fire & 
Marine Ins. Co. v. Allen, 43 N. Y. 389, 3 Am. Rep. 711; Attna Ins. Co. v. 
Tyler, supra. 

Defendants say that it is clear on the record that Ryberg, if he had any in- 
surable interest in the Ada, was interested in her only as security for the owners’ 
obligation to indemnify him against loss which he might incur by reason of having 
signed the agreement to indemnify the National Surety Company. He was not 
the owner of the vessel and his only interest in her lay in the fact that the real 
owner, to whom he had reconveyed her immediately after the formal transfer to 
him, had agreed to hold her in trust for the National Surety Company and sub- 
ject to the covenants and agreements which Ryberg had made with that company. 
They say there is not the slightest suggestion in the record that the owner failed 
to carry out this agreement, or that Shere ever lost a dollar by reason of the 
loss of the vessel. Defendants also assert that as to the National Surety Company 
it affirmatively appears it was fully reimbursed and indemnified in respect of the 
liability which it has assumed. They argue that any recovery from the defendants 
herein will necessarily be the property of Ryberg’s principal, Rederiaktiobolaget 
Amie, which has already collected from another set of underwriters the sum of 
$450,000 for a vessel which was valued in the policies issued by these defendants 
at the sum of $175,000. When this result is considered in connection with the 
circumstances that these defendants, who insured the Ada in September, 1916, for 
a voyage from the United States to Sweden, and return, have been held liable for 
the loss of the vessel in June of the following year while she was on the voyage 
from the United Kingdom to Sweden and return, defendants contend that the 
mere statement of the case is sufficient to show the decision of the trial court to 
be erroneous. 

The plaintiff denies that Amie Company will receive any part of the judgments. 
Plaintiff contends that there not only was an insurable interest in Ryberg, the 
National Surety Company, and the owners of the vessel, but it is admitted that the 
National Surety Company paid out $355,000. In addition, the owners lost their 
vessel, for which they received the $450,000. The plaintiff points out that, in order 
to release the vessel from the libel filed in New York, the owners went security 
and Ryberg also went security as an individual, and that finally the plaintiff bank, 
Ryberg, and the owners were compelled to pay $355,000, the loss which the surety 
company suffered. 

The surety company did not lose anything, but the question arises: “Who did 
lose the $355,000 that was paid by the surety company?” The plaintiffs say it was 
paid in part by the owners of the vessel and in part by several other people, in- 
cluding Ryberg, who personally paid $140,000, and that they are entitled to re- 
imbursement. 

On the question of insurable interest at the time the insurance was taken out 
there cannot be any question whatever. All of the parties who made themselves 
liable on the surety company bond as well as the: owners of the vessel had an 
insurable interest to the extent of their liability. At the time this vessel was sunk 
they had become liable for the sum of $355,000. There is, therefore, no basis for 
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saying that they had no insurable interest either at the time of the issuance of the 
policy or at the time of the loss. 

(4] Another point urged by all of the defendants except the National Fire & 
Marine Insurance Company is that the ship was lost by a peril against which she 
was not insured. They contend that if the intermediate voyage to Sweden be 
regarded as compulsory, the warranty against British capture affords a complete 
defense under all the policies excepting that of the National Fire & Marine In- 
surance Company. The latter policy contained no such clause. They assert that 
by reason of this warranty there can be no recovery from the underwriters if the 
loss of the Ada was due in any way to the restraint or capture by the British 
government. They cite as an authority for that proposition Roget v. Thurston, 
2 Johns. Cas. 248. The plaintiff asserts that this case was afterwards, in effect at 
least, overruled by a higher court of this state. 

For the defendants it is said these clauses were written in the policy in the 
light of conditions known at the timie, and that every ship that sailed these seas 
was compelled by the British to go to a British port and there submit its cargo 
and personnel for examination; and that the length of the detention for such 
examination depended upon the good will or the ill will of the British “officer 
making the examination or of his superiors. The Ada on a previous voyage was 
ordered in and detained at a British port for two weeks. 

In order to determine whether the effect of this clause is to defeat recovery, it 
is necessary to ascertain what was the proximate cause of the loss. We are aided 
in a solution of this question by Bradhurst & Field v. Columbian Ins. Co., 9 
Johns. 9, 17, and Schieffelin v. New York Ins. Co., 9 Johns. 21. 

Chief Judge Kent said in Bradhurst & Field v. Columbian Ins. Co., supra: 

“The loss of the ship is to be attributed to the perils of the sea. She was 
forced into the Texel, by distress and danger, arising from tempestuous weather; 
and when she was ready to depart, she was stranded and lost in consequence of a 
storm.” 

In the case of Schieffelin v. New York Ins. Co., supra, Judge Kent said: 

“In cases of partial loss, followed by a subsequent total loss, the former may 
properly be considered as merged in the latter, and the authorities which were 
cited to this point, of Green v. Elmslie (Peake’s cases, 212) and Levie v. Janson 
(12 East, 648) were cases of that description. But these cases do not apply when 
the first loss is, in judgment of law, total. If a succession of perils ensue, and the 
first, in the order of time, produces only a partial injury, every one must concur in 
the good sense of the observation of Lord Ellenborough, that ‘we are not to be 
seeking about for odds and ends of previous partial losses, when, at last, there was 
an overwhelming cause of loss which swallowed up the whole subject-matter.’ But 
suppose the policy was against capture only, and the vessel was captured and then 
shipwrecked, while in the hands of the captor, I should think the assured would 
have a right to abandon, and to maintain that his right to recover, as for a total 
loss, attached upon the capture, and that the subsequent casualty was one with 
which he had no concern. When the first loss is distinct, and so far total as to 
justify an abandonment, which is accordingly made, and there is no after recovery 
to defeat it, the rights of the parties are fixed, and we are not to be casting our 
eyes forward to see what further perils awaited the property. Those inquiries be- 
long to the insurer, in whom the residuary interest has vested.” 

In Patrick v. Commercial Insurance Co., 11 Johns. 9, Ch. J. Kent said: 

“The only important and serious question in the case is, whether the loss was 
or was not by sea risk. The case turns wholly upon this fact. The ship was 
stranded by the storm, and the place where she was stranded was, at the time it 
happened, though not at the time when the contract was made, out of the actual 
jurisdiction of the port and.government of Cadiz, and under the actual jurisdiction 
of a foreign and hostile force: The vessel and cargo were destroyed by this force 
within 48 hours after the ship was stranded, and before any experiment was made 
to releive her.” 

In Gates v. Madison County Mutual Ins. Co. 5 N. Y. 469, 55 Am. Dec. 360, 
Jewett, J., said: 

“The rule is well established, not only in the English, but in the general Amer- 
ican insurance law; that in the absence of all fraud, the proximate cause of loss, 
only, is to be looked to; and the same rule now prevails in marine insurance. 
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(Waters v. M. L. Ins. Co., 11 Peters Rep. 213; Columbia Ins. Co. of Alex. v. 
Lawrence, 10 Peter’s, 507; Delano v. The Bedford Ins. Co., 10 Mass. 355; 
Patapsco Ins. v. Coulter, 3 Peters, 222; Williams v. Suffolk Ins. Co., 3 Summer, 
276; Copeland v. N. E. Marine Ins. Co., 2 Metcalf, 432; ae v. Bentall, 7 Barn. 
& Cress. 798 note (b); Busk v. Royal Exchange Ass. Co., 2 Barn. & "Ald. 73; 
Shaw v. Robberds, 6 Adolph & Ellis, 75; 3 Kent’s Com., 5 Ed. p. 300, note C, p. 
307, note E, page 374, note B.)” 

The question is whether the proximate cause of the loss of the vessel was the 
detention by the British government. No amount of detention by the British gov- 
ernment would have caused the loss of the vessel. It was caused by the shell or 
torpedo fired by either a German or Austrian submarine, and not by detention im- 
posed by the British. 

In Brown v. St. Nicholas Ins. Co., 61 N. Y. 332, Judge Dwight said: 

“A well-known writer on the law of marine insurance has laid down two 
rules applicable to this subject, which appear to be sound, and which were approved 
by the Supreme Court of the United States in Insurance Co. v. Transportation Co. 
(12 Wallace [U. S.] 196.) These rules are as follows: ‘(1) In case of the con- 
currence of two causes of loss, one at the risk of the insured, and the other insured 
against, or one insured against by A and the other by B, if the damage by the 
perils, respectively, can be discriminated, each party must bear his proportion. 
(2) Where different parties, whether the insured and the underwriters, or different 
underwriters, are responsible for different causes of loss, and the damage by each 
cannot be distinguished, the party responsible for the predominating efficient cause, 
or that by which the operation of the other is directly occasioned, as being merely 
incidental to it, is liable to bear the loss.’ (1 Phil. on Ins., §§ 1136, 1137.) The 
present case falls under the second of these rules. The predominating efficient cause 
is the storm. It is well settled that an insurer is liable for all the consequences 
directly resulting from a peril insured against, as where a boat is lost after a 


storm has ceased, in consequence of damage done during a storm. (2 Pars. on Mar. 
Law, 261.)” 


A very good illustration of proximate cause will be found in McCahill v. New 
York Transp. Co., 201 N. Y. 221, 94 N. E. 616, 48 L. R. A. (N. S.) 131, Ann. 


Cas. 1912A, 961. 


{5] The A&tna Insurance Company also argues that there was a failure to 
comply with the provisions of the policy requiring the prosecution of all claims 
within one year from the date of the happening of the loss. 

It was stipulated by the parties that the plaintiff was at liberty to introduce 
testimony of facts and circumstances to prove that after the loss of the Ada the 
— waived that provision of the policy, the same as if such waiver had been 
pleaded. 

The parties also stipulated that all letters bearing on this issue might be filed 
and that they would be received in evidence without objection. Numerous letters 
passing between the parties in connection with these claims were filed and received 
in evidence. These show that defendants and plaintiff were corresponding with 
reference to the payment of this loss shortly after the vessel had been torpedoed; 
that ample notice of the loss was given to the company; and that the parties were 
dealing with each other with a view to an adjustment. It seems to us that there 
was a waiver of this provision of the policy in view of the fact that correspond- 
ence was carried on over this period, virtually at the request of the company which 
desired to ascertain the facts before deciding to finally reject the claim. In any 
event, the time was thus extended; and the action commenced within the period of 
one year thereafter. Mayor, etc., of City of New York v. Hamilton Fire Ins. Co., 
39 N. Y. 45, 100 Am. Dec. 400; Hay v. Star Fire Ins. Co., 77 N. Y. 235, 33 Am. 
Rep. 607; Steen v. Niagara Ins. Co., 89 N. Y. 315, 42 Am. Rep. 297; Barnum v. 
Merchants’ Fire Ins. Co., 97 N. Y. 188. The requirement may be waived. Bowen 
v. Preferred Accident Ins. Co., 82 App. Div. 458, 462, 81 N. Y. S. 840. 

We have reached the conclusion therefore that the plaintiffs were entitled to 
recover and that the judgments were correct. 

The judgments should be affirmed, with costs. 

Orders filed. Alt concur. 
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ACCIDENT 
BUFORD v. NORTH AMERICAN ACCIDENT INS. CO. (No. 4427.) 
(Circuit Court of Appeals, Fifth Circuit. December 10, 1924. Rehearing Denied 
January 30, 1925.) 

3 Federal Reporter (2d) 263. 
INSURANCE—ACCIDENT POLICY HELD NOT TO IMPOSE LIABILITY 
FOR LOSS OF EYE MORE THAN 90 DAYS AFTER ACCIDENT. 

A policy insured plaintiff, “subject to the conditions, limitations, and provisions 
herein contained,” against accidents which resulted in total or partial disability or 
death. It contained a schedule of injuries, among which was the loss of an eye, and 
provided that, “if within 90 days from the date of the accident * * * the insured 
suffers * * * one of the said injuries,’ he might at ‘his election receive the amount 
of the indemnity set opposite the said injury in the schedule. Plaintiff received 
an injury to his eye which did not cause total or partial disability, but resulted a 
year later in the loss of the eye. Held, that such injury, not having been suffered 
within 90 days, was not within the policy. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

In Error to the District Court of the United States for the Eastern District 
of Texas; W. Lee Estes, Judge. 

Action at law by Thomas E. Buford against the North American Accident In- 
surance Company. Judgment for defendant, and plaintiff brings error. Affirmed. 

E. E. Easterling and C. W. Howth, both of Beaumont, Tex. (M. S. Duffie and 
Howth, Adams, O’Fiel & Hart, all of Beaumont, Tex., on the brief), for plaintiff in 
error. 

C. T. Duff, of Beaumont, Tex. (Edward St. Clair, of Chicago, Ill., and F. J. 
& C. T. Duff, of Beaumont, Tex., on the brief), for defendant in error. 

Before Walker and Bryan, Circuit Judges, and Clayton, District Judge. 

Bryan, Circuit Judge. This is a suit on an accident policy. The plaintiff, a real 
estate agent, while a passenger on a railroad train, suffered an accidental injury to 
his left eye. He promptly consulted a physician, who attempted to prevent the loss 
of. sight, and did not give up the hope of doing that until more than a year after 
the injury, when the injured eye was removed. The facts are not in dispute. The 
policy was in force at the time of the accident and until after the eye was removed. 
Defendant’s liability turns upon the question whether the policy provides indemnity 
for the loss of the eye occuring more than 90 days after the accident. 

The policy contains the following caption: 

“This policy provides indemnity for loss of life, limb, sight, or time by acci- 
dental means, and for loss of sight, use of limb, or time by illness, as herein limited 
and provided”— and provides that the insurance company, “subject to the condi- 
tions, limitations, and provisions herein contained, does hereby insure” the plaintiff 
“in the principal sum of seventy-five hundred dollars (herein called the principal 
sum) and in the sum of twenty-five dollars a week (herein called the weekly in- 
demnity) against— 

“(1) Bodily injury sustained during the term of this policy through accidental 
means (excluding suicide, sane or insane, or any attempt thereat, sane or insane), 
and resulting directly, independently and exclusively of all other causes, in— 

“(a) Immediate, continuous, and total disability that prevents the insured 
from performing any and every kind of duty pertaining to his occupation; 

“(b) Immediate (as respects the injury or as respects preceding total disability) 
and continuous partial disability that prevents the insured from performing fully 
work essential to the duties of his occupation. 

“(c) Death; 

“(2) Illness as hereinafter defined,” etc. * * * 


“Accident Indemnities. Total Disability. 
“Art. 4. If the insured suffers fotal disability, the company will pay the insured 
so long as he suffers said total disability the weekly indemnity. 
“Partial Disability. 
“Article 5. If the insured suffers partial disability, the company will pay the 


insured for the period of such partial disability, not exceeding fifty-two weeks half 
the weekly indemnity. 
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“Death. 

“Article 6. If the insured suffers total disability, and if, during the period of 
said total disability, the insured suffers death as the direct result of the bodily 
injury causing the said total disability; or, if within ninety days from the date of 
the accident, irrespective of total disability, the insured suffers death, the company 
will pay the principal sum, and, for such part of the period between the date of the 
accident and the date of death as the insured has not been paid a weekly indemnity, 
an additional sum of the weekly indemnity. 

“Optional Indemnity. 

“Article 7. Or, if the insured suffers total disability and if, during the period 
of said total disability and within two hundred weeks from the date of the acci- 
dent, the insured suffers, as the direct result of the bodily injury causing the said 
total disability and independently and exclusively of all other causes, one of the 
injuries defined in the schedule of injuries set forth hereon; or, if within ninety 
days from the date of the accident, irrespective of total disability, the insured suffers 
in like manner one of the said injuries—the insured may elect to receive the amount 
of indemnity set opposite said injury in the said schedule, together with the weekly 
indemnity for the period between the date of the accident and the date that the insured 
suffers the injury defined in said schedule in lieu of all other indemnity under this 
policy except surgeon’s fees and hospital charges to which he may be entitled,” etc. 

Attached to the policy is a schedule of injuries arranged in two sections. The 
irrevocable loss of the sight of one eye, resulting from an accident sustained while 
the insured is riding as a passenger of a common carrier, is fixed at the principal 
sum of $7,500. The district judge, a jury being waived in writing, entered judgment 
for the defendant, and the plaintiff assigns error upon the refusal of a motion for 
judgment in his favor. 

The insurance is not against bodily injury only, but is limited to such bodily 
injury as results in immediate and continuous total or partial disability, death, or 
illness. Total disability must be such as to prevent the insured from performing 
any duty pertaining to his occupation, and partial disability must be such as to pre- 
vent the insured from performing fully work essential to the duties of his occupa- 
tion. In the event of total disability, the company agrees to pay the weekly indemnity 
so long as such disability lasts, and, in the event of partial disability, to pay the weekly 
indemnity for a period not exceeding 52 weeks. As the plaintiff was able to engage, 
without interruption, in his business of real estate agent, he did not suffer even a 
partial disability within the meaning of the policy. He therefore never became 
entitled to the payment of a weekly indemnity. In addition to the weekly indemnity, 
the policy provides, under article 7 above quoted from, for the payment of a lump sum 
indemnity, in case the insured, within the periods of time therein named, suffers 
one of the injuries listed in the schedule. Plaintiff suffered one of such injuries, 
to wit, the loss of his eye; but as that loss did not occur within 90 days from the 
date of the accident, and was not suffered during a period of total disability, we 
are of opinion that he is not entitled to recover the lump sum indemnity. This con- 
struction of the policy is strengthened by reference to the lump sum indemnities pro- 
vided for total disability and for death. In case of total disability, and during the 
period thereof, and within 200 weeks from the date of the accident, if the insured 
suffers one of the injuries listed in the schedule, he is entitled to a lump sum indemnity. 
Again, if the insured suffers total disability and during the period thereof suffers 
death, the company agrees to pay the principal sum, as well as the weekly indemnity 
for the period between the date of accident and the date of death. And the com- 
pany also agrees to pay the principal sum and the weekly indemnity irrespective 
of total disability if the insured dies within 90 days from the date of the accident. 
In articles 6 and 7, which contain the provisions just referred to, the periods covered 
by the policy are set out and made to differ according to whether the accident results 
in death, in total disability or in partial disability. The policy does not not insure 
against scheduled losses resulting from accidents for indefinite periods of time. 

Plaintiff relies upon the caption of the pélicy providing indemnity for loss of 
sight, but ignores the statement therein contained that such indemnity is limited by 
the provisions of the policy. He also seeks to separate the bodily injuries sustained 
from the limitations which make it a condition precedent to liability that such 
injuries shall result in immediate disability, death or illness. We think such a con- 
struction is untenable, and does violence to the clear and explicit provisions of the 





Acc. | Pacific Mut. Life Ins. Co. v. Pacific Surety Co. 929 


policy. The language of the policy is not ambiguous and to be construed against 

the company, because it prepared the contract. Plaintiff relies on the cases of 

Continental Casualty Co. v. Colvin, 77 Kan. 561, 95 P. 565, and Rorick v. Railway 

Ass'n, 119 F. 63, 55 C. C, A. 369. The policy in this case is different from the 

policy sued on in either of the cited cases, and besides the disability in the Colvin 

Case and the death in the Rorick Case occurred within 90 days from the date of the 

accident. 

The judgment is affirmed. 

PACIFIC MUTUAL LIFE INS. CO. OF CALIFORNIA vy. PACIFIC SURETY 

CO. (Civ. 4600.) 

(District Court of Appeal, First District, Division 1, California. Nov. 21, 1924. 

Rehearing Denied Dec. 20, 1924. Hearing Denied by Supreme Court Jan. 
19, 1925, Myers, C. J., dissenting.) 
232 Pacific Reporter 728. 

1. INSURANCE—DEFENSES AVAILABLE TO REINSURER AGAINST RE- 
INSURED, IN VIEW OF CLAUSE AUTHORIZING REINSURED TO 
COMPROMISE CLAIMS, STATED. 

Clause of reinsurance contract, authorizing reinsured to compromise claims for 
loss, held, while depriving reinsurer of defenses against reinsured based on matters 
arising on or after the death of insured from accident insured against, which insurer 
could have invoked against liability to beneficiary (except that settlement could be 
attacked for fraud or collusion), to be no bar to denial of a valid contract of insur- 
ance between insured and insurer, necessary to make operative the contract for rein- 
surance. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

2. INSURANCE—EVIDENCE HELD INSUFFICIENT TO ESTABLISH 
THAT TWO ACCIDENT POLICIES WERE IN FORCE, SO AS TO 
RENDER REINSURANCE CONTRACT OPERATIVE. 

In view of provisions of second accident policy from same company to same 
person, as to company’s maximum limit of insurance on a single life, and as to 
termination of other insurance, held, evidence was insufficient to establish that 
both policies were in force, so as to render reinsurance contract operative. 

(For other cases, sée Insurance, Dec. Dig. § 686.) 

Appeal from Superior Court, City and County of San Francisco; Daniel C. 
Deasy, Judge. 

Action by the Pacific Mutual Life Insurance Company of Califognia against 
the Pacific Surety Company. From judgment of nonsuit, plaintiff appeals. Affirmed. 

R. S. Gray, of San Francisco, for appellant. 

Cooley & Crowley, of San Francisco, for respondent. 

Knicut, J. The plaintiff Pacific Mutual Life Insurance Company brought this 
action to recover from the defendant, Pacific Surety Company, the sum of $4,992.58, 
claimed to be due under a contract of reinsurance. A general demurrer to the amended 
complaint was sustained without leave to amend, and from the judgment entered 
therein plaintiff appealed and said judgment was reversed. Pacific Mutual Life Ins. 
Co. v. Pacific Surety Company, 182 Cal. 555, 189 P. 273. Thereafter defendant 
answered and the cause proceeded to trial before the court sitting with a jury. A 
judgment of nonsuit was entered, and plaintiff has again appealed. 

The nature of the contract of reinsurance was explained upon the former 
appeal as follows: 

“Plaintiff and defendant enteretl into a contract of reinsurance whereby defen- 
dant reinsured the ‘second excess’ of $5,000 of accident insurance policies written by 
the plaintiff where the principal sum exceeded $10,000. In other words, if the plain- 
tiff issued one or more policies to one person and the total insurance exclusive of 
accumulations amounted to $20,000 or over, plaintiff carried the first $10,000 of 
the risk, another reinsuring company carried the risk for the next $5,000, and 
the defendant assumed the risk for the second excess of $5,000. The companies 
were to share proportionately in any accumulations which should arise under 
the policies.” 

The following facts are not disputed. In April, 1914, subsequent to the date of 
the execution of the said contract, the Chicago agency of the plaintiff issued a 
policy of accident insurance, numbered 1095700, in the principal sum of $10,000 
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to one Dr. Harold H. Steere of that city. On June 5, 1914, said agency issued a 
second policy, numbered 1095733, to the same party for a like amount. On July 
13, 1914, Dr. Steere was murdered, and four days later the beneficiary named 
in said policies, claiming both policies in force, presented a demand against plaintiff 
in Chicago for the payment of the principal sum thereof and accumulations, amount- 
ing to the sum of $30,000, and upon plaintiff’s refusal to pay the same brought suit on 
each policy for the full amount in the municipal court of Chicago. Those suits 
were afterwards compromised by plaintiff for the sum of $17,000 and dismissal 
of the suits followed. 

The clause of the reinsurance contract authorizing plaintiff to compromise 
claims for loss reads as follows: 

“2. The ‘Pacific Mutual’ alone shall settle all claims, and such settlements shall 
be binding on the ‘Reinsurance Company’ in proportion to its participation, whether 
the settlement be in full or in compromise. The claim papers and other evidence 
and vouchers accepted as sufficient by the ‘Pacific Mutual’ shall likewise be taken 
by the ‘Reinsurance Company’ and copies of all such papers duly certified by an 
officer of the ‘Pacific Mutual’ shall be furnished by the ‘Reinsurance Company’ 
accompanying their claim under the reinsurance.” 

Said contract also contained the following provision: 

“3. All liability of the ‘Reinsurance Company’ shall cease when the risk termi- 
nates under the respective policy or renewal. * * *” 

In due time plaintiff demanded that defendant pay its alleged proportionate 
liability under said contract of reinsurance arising out of the settlement of the 
Steere claims, which defendant refused to do, upon the ground that neither of said 
policies came within the terms of said reinsurance contract. Plaintiff then com- 
menced this suit to recover the same. 

{1] The first question presented for determination is whether or not, in view 
of the clause in the contract above quoted, the right of the appellant to settle all 
claims was unlimited and conclusive, so far as respondent was concerned. The 
respondent contends that it was not, and that “all defenses that were available to 
plaintiff against the claims and actions on the Steere policies are equally available 
to the defendant in this action.” In this respect it is asserted: First, that both 
Steere policies were not in force at the time of the death of the insured for the 
reason that the second policy was issued in lieu of the first one; secondly, that 
there was a breach of warranties on the part of the insured in giving false answers 
to the questions set forth in said warranties which rendered the policy void ab initio; 
that the clagms of the beneficiary were invalid because of the failure to comply with 
certain requirements of the policies relative to proof of death. 

* Appellant’s position is that the provisions of said contract “are so broad and 
sweeping as to necessarily include even claims where the very heart of the dispute 
is as to the validity of one or more policies ab initio or termination of one by 
the other,” etc. 

The rule stated in the case of Royal Insurance Co. v. Caledonian Ins. Co., 182 
Cal. 219, 187 P. 748, is doubtless decisive of the proposition submitted. The policy 
of reinsurance there was indorsed: 

“This policy is subject to the same risks, valuations, conditions, and adjust- 
ments as are or may be taken by the reinsured, and loss if any thereunder is payable 
pro rata with the reinsured at the same time and place.” 

Acting under the authority conferred by that clause, the reinsured compromised 
a claim for loss and subsequently sought to recover from the reinsurer the latter’s 
proportionate share of said setlement, and the *question arose as to the right of 
the reinsurer to object to the settlement made by the reinsured. In discussing the 
purpose such special agreements of reinsurance were intended to subserve, Mr. 
Justice Richards, whose opinion, while sitting as a member of the District Court 
of Appeal, was adopted by the Supreme Court, cited and quoted from the case of 
New York, etc., Insurance Co. v. Protection Ins. Co., 18 Fed. Cas. 160, No. 10216, 
wherein it was pointed out that, in.the absence of such a clause as the one above 
quoted, the reinsurers were entitled, as against the reinsured, to make the same 
defenses which might be asserted by the original insurer against the insured; that 
the consequence was that no voluntary payment by the original insurer was bind- 
ing upon the reinsurer; and that the reinsured was protected only by a bona fide 
judgment against them for the loss. “It was to avoid this inconvenience and delay,” 
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says the opinion in that case, “as well as peril that the French policies of reinsur- 
ance, as mentioned by Emerigon and Pothier, usually contained a clause allowing 
and authorizing the original insurers to make, bona fide, a voluntary settlement and 
adjustment of the loss which shall be binding upon the reinsurers (citing cases). 
This, of course, puts the whole matter within the exercise of the sound discretion 
of the party reassured whether to contest or admit the claim of the first assured.” 
Mr. Justice Richards then cites and quotes from the case of Insurance Co. of New 
York v. Associated Mfg. Corp. of New York, 70 App.. Div. 69, 74 N. Y. S. 1038, 
affirmed in 174 N. Y. 541, 66 N. E. 1110, which involved an adjustment clause similar 
to the one then under consideration in Royal Ins. Co. v. Caledonian Ins. Co., supra, 
in which the New York court held: 

“In the absence, therefore, of fraud or bad faith on the part of the plaintiff, 
the defendant by the terms of its policy * * * is in no position to object to the 
mode of adjustment as made by the plaintiff. When, therefore, the plaintiff had 
ascertained by a proper investigation that it was legally liable to pay a certain 
‘amount to the railroad company under its contract, and such payment had been 
made, the defendant could not question the validity of the plaintiff’s act unless it 
alleged and proved that the plaintiff had acted fraudulently or collusively to its 
injury.” 

Continuing, however, Mr. Justice Richards declares this exception to the rule: 

“The rule as thus stated should, of course, be limited to cases where, as in the 
instant case, no question arises as to the liability of the original insurer and the 
reinsurer upon their respective policies up to the occurrence of the disaster out of 
which their respective liabilities are claimed to have arisen, and wherein the matter 
presented for adjustment is a disputed state of facts as to the origin or extent of 
the disaster. This will differentiate the case at bar from those cases upon which 
the appellant herein most strongly relies, as, for example, the case of Firemen’s 
Fund Ins. Co. v. Aachen, etc., Ins. Co., 2 Cal. App. 690,” citing, also, the case of 
Commonwealth Ins. Co. v. Globe, etc., Ins. Co., 35 Pa. 475. 

And the learned justice concludes the discussion on this point as follows: 

“The difference between this line of cases and the case at bar is obvious, and 
in conclusion upon this branch of the case we are of the opinion that under the 
foregoing clause of the reinsurance contract, where both contracts of insurance were 
admittedly valid up to the time of the occurrence of the disaster out of which the 
claims of liability on the part of both arose, and where the only question requiring 
adjustment was the disputed fact as to whether or not a portion of the building 
in which the insured property was located had fallen before the fire, and where the 
original insurer had in good faith investigated such disputed state of facts, and 
after such investigation had made an adjustment. of the loss, the reinsurer is bound 
by such adjustment, and may not reopen that question in an action against it for 
its pro rata liability for the loss upon its policy of reinsurance.” 

It would, therefore, appear that while a reinsuring company operating under a 
contract containing an adjustment clause such as the one above quoted may not 
avail itself of defenses based upon matters arising on or after the occurrence of 
the disaster which created the liability, it may attack the settlement for fraud or 
collusion, or it may deny its liability entirely upon the ground that a valid contract 
of insurance was not in existence between the insured and reinsured at the time the 
alleged liability thereunder occurred. In other words, before the reinsured may 
recover from the reinsurer, it must show that the settlement made by it was grounded 
upon a contract of insurance valid in law up to and at the time of the disaster out 
of which such liability arose. While the adjustment clauses contained in the poli- 
cies of reinsurance considered in the case of Royal Ins. Co. v. Caledonian Ins. Co., 
supra, and Insurance Co. of New York v. Associated Mfg. Corp. of New York, 
supra, are worded somewhat differently from the one contained in the contract 
under consideration in the instant case, they are similar in substance and effect, 
and no good reason appears why the rule prescribed for measuring contracts of 
reinsurance between insurance companies should not be held to apply to similar con- 
tracts between accident insurance companies. It must, therefore, be held in the 
instant case that, while the respondent was not entitled to urge in its defense any 
matters occurring at the time of or subsequent to the date of death of the insured, 
such as the appellant as the original insurer might have invoked against the validity 
of the beneficiary’s claim, nevertheless it had the right to insist that appellant 
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establish the fact, as a condition precedent to its right of recovery, that both policies 
were “valid up to the time of the occurrence of the disaster out of which the claim 
for liability on the part of both arose,” or that such faet had been previously 
adjudicated by a court of competent jurisdiction. Admittedly no such adjudication 
was had; consequently, if the evidence offered by appellant in support of its case 
in chief failed to prove such fact, or if from such evidence the trial court was 
justified in declaring as a matter of law that only one of said policies was in force 
at the time of Steere’s death, the judgment of non-suit must be sustained. Indeed, 
the burden of proving said fact was assumed by appellant when it filed its amended 
complaint, for in the sixth paragraph thereof it is alleged that respondent was liable 
under said contract of reinsurance in the matter of the Steere policies “if said poli- 
cies were both in force and effect at the time of the death of Dr. Harold H. 
Steere. * ***” 

[2] Turning, then, to the evidence to ascertain if both policies were in force 
at that time, the record discloses that the second policy contained the following 
limitations of liability: 

“Article 31. The company’s maximum limit of insurance under its accident and 
health policies and tickets granted on the life of any one person shall be $10,000 
principal sum, with $50 per week indemnity, except as enlarged by doubling or 
increasing clauses. Accident or health insurance in excess of such maximum limit 
shall not be valid, and premiums paid for such excess shall, on written demand at 
company’s home office, be returned.” 

It also contained, in the schedule of warranties which is made a part of the 
policy, an agreement whereby the insured agreed “that all other accident, health 
and disease insurance on my life in this company shall be terminated at the time 
hereof, except as follows: No exception.” The evidence does not show that those 
clauses were ever modified or waived by appellant, and no such claim is made. They 
are plain in their terms and unambiguous in their meaning. “Policies of insurance 
are written contracts between the parties and are governed by the same rules which 
are applicable to contracts generally.” Bassi v. Springfield Fire Ins. Co., 57 Cal. 
App. 707, 208 P. 154. Giving those clauses effect, as must be done, the conclusion 
is inevitable that appellant’s liability, in case of the death of the insured from 
accident, was restricted to the principal sum of $10,000 and accumulations, and that 
the issuance of the second policy was intended to and in fact did operate as a can- 
cellation of all previously issued policies. In either event the respondent was not 
liable under said reinsurance contract. Furthermore, the written declarations of 
appellant’s officers and the verified pleadings filed by them in the Chicago suits dispel 
= doubt as to the understanding of appellant regarding the invalidity of the first 
policy. 

The evidence shows in this particular that although the contract of reinsurance 
provided that “the liability of the ‘Reinsurance Company’ for each risk shall com- 
mence simultaneously with that of the ‘Pacific Mutual,’ provided only that the 
‘Pacific Mutual’ shall dispatch the reinsurance advices to the office of the ‘Reinsur- 
ance Company’ within ten (10) days (Sundays and holidays excepted) after receipt 
at its home office in Los Angeles, California, of advice of the issuing of the policy 
or renewal receipts by the ‘Pacific Mutual,’” no attempt was made by appellant to 
dispatch to plaintiff advices of the issuance of either of the Steere policies until 
after the death of the insured, for the reason that the amount of the insurance 
called for by the first policy was not sufficient in amount to invoke respondent’s 
liability under said reinsurance contract, and it was advised by its Chicago agency 
that the second policy had been issued as a substitute for and in cancellation of the 
first one. Those advices consisted in part of the records transmitted by the Chicago 
agency of appellant to the home office, one of which purported to be “an exact copy 
of an entry made in the schedule of warranties contained in policy issued” and 
embodied the following recital: “Kind of policy * * * A-56 * * * issued in lieu 
of 1095700.” Another record consisted of the “transmittal sheet” for the week end- 
ing June 11, 1914, used by the Chicago agency for the purpose of “forwarding appli- 
cations, policy records and renewals, and other vouchers, to accident department” 
and which set forth the fact of the issuance of the second Steere policy under the 
head: “Issued in Lieu of Canceled Policies.” The first advice received by the home 
office to the contrary arrived after the death of Dr. Steere on July 17, 1914, when 
its Chicago adjuster wired that Dr. Steere had been murdered and that “memo on 
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application of latter policy to effect written in lieu of first policy was error assured 
estate has both policies and apparently paid both premiums to broker have you 
reinsurance risk.” Replying, by telegram and letter, the vice-president of the appel- 
lant company stated that reinsurance had not been secured and called attention of 
the adjuster to the transmitted records above mentioned and to two provisions of 
the policy; the first declaring a maximum limitation of $10,000 on accident and 
health policies of the company, and the second a warranty wherein the assured agreed 
“that all other accident, health and disease insurance on my life in this company 
shall terminate at the date hereof except as follows,” followed by the words “no 
exceptions.” Said reply of the vice-president further stated: 

“These records went through our office and reinsurance was not secured because 
of the plain statement that the last policy was issued in place of the first and that 
the agreement was made that all other insurance should terminate at the date of 
the last policy issued. Both applications are the same in every particular, with the 
exception of the date, making it almost certain that one policy was issued in lieu of 
the other. Reinsurance could have been secured on this risk had the application 
not shown that one policy was issued in place of the other. * * * We are very 
much surprised that the statement that indorsement * * * issued in lieu of first 
policy is in error. Surely our company has a right to limit its risks to $10,000 
and require the general agent to do so and the solicitor to do so, and all clerks to 
do so. We do not feel that if any loss is sustained, and we do not think any will 
be beyond the $15,000, that the same should fall upon the company. Morrison & 
Miller are company’s agents authorized to issue policies within the limit laid down 
for their guidance. We have feared this very thing and here it is. Now, the ques- 
tion with this office is, who ought to pay the bill. Certainly every reasonable care 
has been taken at this office to prevent it and if these two policies are in force 
there is abundant evidence that the Chicago office did not exercise ordinary care.” 

On the following day, July 18, 1914, appellant for the first time apprised 
respondent of the issuance of the two Steere policies. By the same letter respondent 
was advised of the fact of the death of the assured and of the demand made by 
the beneficiary for the payment of both policies. Said letter further stated that 
the second Steere policy provided a maximum limit of insurance of $10,000, and 
that the schedule of warranties contained an agreement canceling all prior insur- 
ance; furthermore, that “the understanding at this office was that the second policy 
was issued in lieu of the first” and “our company maintains that only one of these 
policies is in force—that the risk was $10,000 accumulated to $15,000 and not $20,000 
accumulated to $30,000.” The verified answers of the appellant, filed in the two 
actions brought by the beneficiary in Chicago, were also to the same effect. On 
July 25, 1914, respondent acknowledged appellant’s letter of July 18, 1914, and 
returned to appellant the inclosures sent therein, saying: 

“We are returning the same to you herewith, as they are not covered by our 
reinsurance. It would appear that you have waited until a loss was reported to 
you before forwarding cession and you will please consider this letter as a definite 
declination to recognize reinsurance on the two policies mentioned above or either 
of them.” 

After further correspondence between the parties, the contents of which is not 
important, appellant, on October 26, 1914, mailed respondent a check for $53.46 “in 
payment of the July, 1914, accounts,” which was the amount of respondent’s portion 
of the premium paid on the second Steere policy. Respondent refused to accept the 
same and returned the check. Apparently nothing further transpired between appellant 
and respondent concerning the Steere matter until April 27, 1916, when appellant 
informed respondent of the settlement of the claim and made demand upon respondent 
for the latter’s alleged portion thereof. In this respect appellant stated: 

“Great influence was brought to bear upon us to require payment for this large 
amount, and the insurance department of Illinois was appealed to and took part 
in the controversy. Suit was filed against us, but the case never came to trial. 
A compromise of the case was reached by the payment of $17,000 after payment 
of $2,970.38 in expenses.” 

But in its amended complaint herein appellant alleged that— 

It first “denied and disputed said claim because it was then advised and believed, 
and has always been advised and believed, that said policy No. 1095733 was issued 
in lieu of the said policy No. 1095700, * * * but later plaintiff became convinced 
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and was advised and believed that in the trials of said suits before juries * * * 
the result was likely to be adverse to this plaintiff, * * * and, * * * in any event, 
and especially if this plaintiff found it necessary to appeal in said suits, the costs 
and expenses that would be necessarily incurred by this plaintiff in defending said 
suits would be very great and probably nothing would be gained for either the 
plaintiff or the defendant herein, and therefore * * * believing compromise and 
settlement of said suits and claim would be for the best interest of all parties con- 
cerned, including the defendant here, this plaintiff compromised and settled said 
suits and said claim for the sum of $17,000.” 

There was much other additional evidence adduced upon cross-examination of 
appellant’s witnesses pertaining to the motives which prompted appellant to settle 
said suits; but inasmuch as the decision on appeal depends upon the nullity of the 
first policy rather than upon the bona fides of the settlement made by appellant, it 
becomes unnecessary to relate that evidence or discuss that feature of the case. 

Accepting as true all of the evidence offered in support of appellant’s case, 
we are satisfied that it was and is insufficient, as a matter of law, to establish the 
fact that both policies were in force at the time of the death of the insured, and 
upon that ground we believe the trial court was justified in granting the motion 
for a non-suit. 

[3] In passing upon the question of the right of the respondent to attack the 
settlement made by appellant, we have not overlooked that part of the decision of 
the Supreme Court rendered upon the former appeal, wherein it was said: 

“The defendant is not in a position, upon general demurrer, to attack the settle- 
ment of the claim between plaintiff and the widow of the insured, in view of the 
power given plaintiff by the contract of making settlements binding upon defendant.” 
(Emphasis ours.) 

Surely, in view of the rule announced in Royal Ins. Co. v. Caledonian Ins. Co., 
supra, the language quoted cannot be interpreted to mean, as appellant contends, 
that the defendant would not be in a position on trial upon the merits to attack 
such settlement, because such interpretation would even exclude the defense of fraud, 
which, of course, may be asserted by a defendant in an action of this nature. 

Judgment affirmed. 

We concur: Cabaniss, Presiding Justice pro tem.; St. Sure, J. 


MURRAY v. PREFERRED ACC. INS. CO. (No. 36319.) 
(Supreme Court of Iowa. Jan. 13, 1925.) 
201 Northwestern Reporter 595. 

1. INSURANCE—STATEMENT OF INSURED IN ANSWER TO QUES- 
TION AS TO OCCUPATION HELD NOT TRUTHFUL; “SPECIAL 
AGENT.” 

Insured’s answer to question in application for insurance, asking him to state 
fully his occupation and nature of business engaged in, that he was a claim agent 
and engaged in office duties and traveling was not a truthful answer, where he was 
partly engaged in work of a “special agent,” which in the railroad business means 
a detective, charged with duty of protecting property, securing its return when stolen, 
and investigating charges of criminal acts committed against the company, its pas- 
sengers, or property in its custody. 

(For other cases, see Insurance, Dec. Dig. § 296.) 

2. INSURANCE—INTENT TO DECEIVE INFERRED, WHERE INSURED 
MUST HAVE KNOWN THAT ANSWER IN APPLICATION WAS NOT 
COMPLETE. 

Intent to deceive would be inferred, where insured must have known that his 
answer to question in application for insurance asking him to state fully his occupa- 
tion and nature of business engaged in did not fully state his occupation and duties. 

(For other cases, see Insurance, Dec. Dig. § 296.) 

3. INSURANCE—EVIDENCE HELD NOT TO SHOW THAT AGENT 
KNEW THAT INSURED WAS ENGAGED IN OTHER OCCUPATION 
THAN THAT OF CLAIM AGENT. 

Evidence held not to show that agent taking insured’s application for insurance 
knew, or was chargeable with knowledge, that insured was engaged in any other 
occupation than that of claim agent, or that he had or performed any other duties 
than those ordinarily performed by an adjuster of claims. 
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(For other cases, see Insurance, Dec. Dig. § 665[8].) 
4. INSURANCE—INSURER HELD NOT CHARGEABLE WITH KNOWL- 
EDGE OF INSURED’S OCCUPATION POSSESSED BY FORMER 

AGENT. 

Insurer was not chargeable with knowledge of insured’s occupation possessed by 
a former agent who had no connection with transcation by which insured applied 
for a policy, and who was not then in its employ. 

(For other cases, see Insurance, Dec. Dig. § 378{[1].) 

6. INSURANCE—NEITHER INSURER NOR AGENT CHARGEABLE WITH 
KNOWLEDGE POSSESSED BY FORMER AGENT OF INSURED’S OC- 
CUPATION. 

Neither insured nor its agent who wrote insured’s application for insurance held 
chargeable with knowledge that occupation of insured was more hazardous or that 
he had other and more hazardous duties than stated in his application, because former 
agent in writing other policies with knowledge of insured’s .ocgupation had given 
him a certain classification which insurer’s agent adopted when insured consulted 
prior policy. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Appeal from District Court, Polk County; W. G. Vander Ploeg, Judge. 

Action upon a policy of accident insurance to recover for the death of the 
insured. The facts are stated in the opinion. From a judgment upon a directed 
verdict for plaintiff, the defednant appeals. Reversed and remanded. 

Miller, Kelly, Shuttleworth & McManus, of Des Moines, for appellant. 

Clark & Byers, of Des Moines, for appellee. 

VERMILION, J. The appellee is the beneficiary named in a policy of accident 
insurance, and sued to recover $10,000, the amount the policy provided would be 
paid to the beneficiary in case the insured, Robert Murray, lost his life directly, and 
exclusively of all other causes, from bodily injury effected solely through accidental 
means. The petition alleged that the death of the insured was caused by a gunshot 
wound inflicted by some person to the plaintiff unknown. The appellant’s answer 
denied that the insured came to his death solely through accidental means; alleged 
as a complete defense that he had made a false statement in his application for the 
policy as to his occupation, and tendered back the premium paid; and further alleged 
that prior to his death he had changed his occupation to one more hazardous than 
that stated in his application; and that, under the terms of the policy, appellee was, 
in no event, entitled to recover more than the amount of insurance the premium paid 
would have procured for one engaged in the more hazardous occupation. In reply 
appellee alleged that the agents of the insurer were fully and truthfully informed 
as to Murray’s duties before and at the time of the making of the application, and 
that whatever classification of duties and occupation appeared in the application was 
written therein by such agent after the insured had given the agent a full and 
correct statement of his duties, and that, because of such knowledge and the ac- 
ceptance of premium for the insurance, the insurer was estopped from questioning 
the statements in the application. 

At the conclusion of all the evidence the court overruled a motion of appellant 
for a directed verdict in its favor; and, on motion of the applelee, withdrew from 
the consideration of the jury the defenses so made by appellant, and instructed the 
jury to return a verdict for appellee for the full amount of the policy. Error is 
assigned in various forms on these rulings. The conclusion we have reached, after 
a careful examination of the record, requires us to consider only the ruling with- 
drawing the defense that the insured had made a false statement in the application 
for the policy in respect to his occupation and duties. 

The insured, Robert Murray, the son of appellee, was shot and killed while 
guarding certain prisoners, whom he had assisted in arresting, at a house some few 
miles out of Council Bluffs. He was at the time employed as a speciai agent for 
the Chicago & Northwestern Railway Company. He visited the place where he 
was killed in company with other special agents of railway companies and certain 
peace officers, one of whom held a search warrant authorizing a search of the place 
for intoxicating liquor. He was at the time in the line of his employment, and had 
accompanied the officers in the expectation or hope that the search to be made would 
reveal property stolen from the railway company, his employer. 

At the time the policy in suit was issued Murray was employed by the Waterloo, 
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Cedar Falls & Northern Railway Company operating an electric line. In that em- 
ployment also he was known as a special agent. The application for the policy, 
which became a part of it, and was largely in the form of questions and answers 
by the assured, contained an express consent on his part that the falsity of any 
answer therein should bar a recovery under the policy, if such answer was made 
with intent to deceive or materially affected either the acceptance of the risk or 
the hazard assumed by the insurer. The policy also contained a like provision. 
The application for the policy in question Murray stated that he was employed 
by the Waterloo, Cedar Falls & Northern Railroad, and that the business of his 
employer was electric railroading. One of the questions in the application was: 
“State fully your occupation, position and nature of business engaged in, and 
the duties performed?” To that he answered: “Claim agent, office duties, and 
traveling.” These facts are not in dispute. 

The application stated that the insured was employed by the electric railway 
company as a claim agent and that his duties were office duties and traveling. He 
was at the time what is known in the railroad business as a special agent. The 
term “special agent” is not, in the ordinary meaning of the words, descriptive of 
the duties pertaining to the position so designated, but it is shown to have in that 
business a technical and well-defined and understood meaning that is not at all sug- 
gested by the words themselves in their ordinary and commonly accepted meaning. 
Briefly stated, a special agent in the railway service is, as shown by the evidence, 
a detective charged with the duty of protecting property belonging to the company 
or in its possession, securing its return when stolen, the investigation of charges 
of criminal acts committed against the company, its passengers, or property in 
its custody. His duties are, in substance, those of a peace officer with respect to 
the affairs of his employer, and have to do largely with criminal or unlawful acts 
against the interests of the company. He investigates the facts in other cases that 
may be referred to him. Under Murray’s employment by the electric railway com- 
pany he was required to perform the ordinary duties of a speial agent. He had a 
permit to, and did at times, carry a revolver, and was sworn in as a special police 
officer or deputy sheriff. He was not expected to make arrests except where an 
offense was committed in his presence, but to present the facts to the proper peace 
officers and to assist them by identifying stolen property and the like. In addition 
to these duties he also performed the duties of a claim agent with limited authority. 
He investigated claims against the company arising from injuries to passengers, 
employés, and others, and to property, and had authority fo settle certain classes of 
claims up to the amount of $200. It would seem that in the ordinary railway serv- 
ice the positions of special agent and claim agent are entirely separate, but in 
Murray’s case, doubtless owing to the relatively smaller operations of the employing 
company, they were combined. It is not seriously questioned but that one engaged in 
the work of a special agent, and having to do largely with violations of the criminal 
laws and called upon to deal with criminals, would be engaged in a more hazardous 
occupation than a claim agent whose duty was to investigate and settle civil claims 
for damages against his employer. The term “claim agent” is fairly descriptive 
of the duty performed. In the schedule of occupations furnished by the appellant 
to its agents that of claim agent was classified as an acceptable risk, but the 
schedule contained no classification of the occupation of special agent. The evi- 
dence showed that the appellant only insured persons engaged in occupations classi- 
fied as preferred or select, and that, if the application had shown Murray’s occupa- 
tion was that of special agent, it would not have been accepted at the home office 
of the appellant. Mr. Upham, the agent who took the application, testified that, if 
he had known Murray was a special agent for the railway company, he would not 
have accepted the application for the appellant; that he could have obtained the 
insurance in some other company. 

[1, 2] The application for the policy nowhere disclosed the fact that Murray, 
in addition to his occupation of claim agent, was also a so-called special agent, 
or that his duties included those ordinarily pertaining to the position of a special agent 
in the railway service. The answer appeared to be complete; nothing on the face 
of the application indicated or suggested that it was not. The statement that he 
was a claim agent and engaged in office duties and traveling was not a full answer 
to the question in the application. It was not untruthful, in the sense that it con- 
tained any positive misstatement, yet it was not a truthful answer to the question 





Acc. | Murray v. Preferred Accident Ins. Co. 937 


asking him to state fully his occupation and the nature of the business engaged in 
and the duties performed. Phoenix Mutual Life Insurance Co. v. Raddin, 120 U. S. 
183, 7 S. Ct. 500, 30 L. Ed. 646. Murray’s knowledge that the answer did not fully 
state his occupation and duties cannot be doubted. In such case, the intent to 
deceive will be inferred. Ley v. Insurance Co., 120 Iowa, 203, 94 N. W. 568. 

[3] But it is insisted by appellee that the agent of appellant who took the ap- 
plication had full knowledge of Murray’s occupation and duties, and gave him the 
classification of claim agent, and that appellant cannot now be heard to question 
the truthfulness of the statement in the application. The rule contended for has 
support in the authorities, and has been followed by this court. Bucknam v. Associ- 
ation, 183 Iowa, 652, 167 N. W. 594. The difficulty with the application of the 
rule here is that the facts do not warrant it. A painstaking examination of the 
record has failed to reveal any evidenee that the appellant, or the agent who took 
the application in question, had at the time any knowledge, or was chargeable with 
any knowledge, that Murray was engaged in any other occupation than that of claim 
agent, or that he had or performed any other duties in connection with his position 
than those ordinarily performed by an adjuster of claims. 

Murray had held at least two previous policies written by the appellant. The 
applications for the former policies were taken by Wayne Gilmore as agent for 
appellant. The applications for the earlier policies are not in the record. There is 
evidence that in the first one Murray gave his occupation as assistant to the gen- 
eral claim agent. Gilmore was agent for appellant for a year or two before he 
entered the army in 1917. Before that he was employed as a special agent by the 
electric railway company. He was acquainted with Murray, and they were fre- 
quently together. Gilmore was not in the employ of the appellant at the time the 
application in question was taken, and had no connection with the transaction, and 
was not a witness on the trial. Mr. Upham, state agent for appellant, whose office 
was in Des Moines, took the application here involved. He called on Murray at 
Waterloo for that purpose, on the latter’s request for an increased amount of in- 
surance. Upham was the only witness to the transaction of the making of the 
application. He testified that he read the questions in the application to Murray, 
who answered them, and he wrote the answers down. He denied any knowledge 
on his part that Murray’s duties were other than office duties and traveling, and 
denied any knowledge that Murray held any other position than that of claim agent. 
On cross-examination he testified: 

“T met Murray, and took up the matter with him in his office. Prior to that 
we had had two policies with him, and I knew he had not changed his occupation 
in the meantime. I asked about his occupation because that was one of the re- 
quirements. The conversation was very short. I do not suppose I was in his 
presence over 15 minutes. I got an appointment with him through a young lady 
in his office. He had previously told me by letter that he wanted a larger policy, 
that he was promoted, and had a better income, and would like a policy for him- 
self that paid larger weekly benefits. He wanted a death benefit for his mother. 
I did not write it in just because she was the one asked for on other forms. I took 
the application, and undertook to complete it in his office. Something came up in 
reference to his daily work. He told me the information was over in the bank 
in a safety deposit box. ‘Let’s go over there and I will take out the insurance 
paper, and that will give it to you quicker.’ So we went to the bank, where he 
got the policy and held it in his hands and answered the questions as I asked 
them. I suppose he looked at the other one to see what he had said previously. I 
asked him the questions as I came to them as to his age, date of birth, height, 
occupation, and he gave me the answers, and I wrote them down. I don’t know 
whether he gave his answers from the other policy or not. I suppose he looked at 
the other policy and answered the question. When he said ‘claim agent,’ and that 
his duties were office and traveling, that was all he said. As to what I knew of 
Murray’s duties at Waterloo, I knew he had a desk room, that he made reports 
and adjusted losses and issued checks for payment, and I suppose he answered his 
own correspondence at the office. He told me that he was claim agent, and that 
his duties were office duties and traveling, and that was all he told me. I relied 
upon my own judgment as to what those duties were. * * * When Robert 
Murray told me in answer to this question, ‘State fully your occupation, position 
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and nature of business engaged in, and the duties performed’ by saying ‘Claim 
agent, office duties, and traveling,’ I did not know what his traveling duties were. 
I was never out on the road with him, and did not know what he did when he 
traveled.” 

The appellee testified that in a conversation with Upham, after her son’s 
death, he said he had been at Waterloo two or three days at the time the appli- 
cation was taken, and spoke about Robert making a trip to Chicago to bring back 
some lady prior to that time; that he said it was good work; that he saw it in 
the newspapers at the time it happened. She was unable to say whether this 
was in connection with some case in May, 1921, or whether the woman was want- 
ed as a witness in some damage suit. T. Murray, the father of the insured, tes- 
tified : 

“T had a conversation with Mr. Upham with respect to his trip to Waterlos 
to see my son Robert about the insurance represented in this policy. Mr. Upham, 
when we were in his office, told me and my wife that he had been to Waterloo 
with my son several days. He spoke of my son going to Chicago while he was 
with the Waterloo, Cedar Falls & Northwestern Railway, and bringing back a 
woman that had committed some offense, and said it was quite a job on his part 
to go up there and bring her back. He seemed to know all about it.” 

On cross-examination he testified: 

“I know about my son going to Chicago to bring back some woman in May, 
1921. * * * They wanted her to appear as a witness in a case against the 
Waterloo railroad and testify for the railroad.” 

Upham testified he never spent a day, or two or three days, with Robert 
Murray, and never saw him until he wrote the application; that he did not know 
why the woman was brought back from Chicago, and never heard before of 
Robert Murray going to Chicago and bringing back some woman. We think the 
testimony of the father and mother, conceding, as we must in the present situ- 
ation, that it is true, affords no ground for even an inference that Upham, at the 
time the application was taken, had knowledge of Robert Murray’s duties as a special 
agent. The conversation testified to occurred after Robert Murray’s death. The 
transaction said to have been spoken of by Upham on that occasion is not shown to 
have occurred prior to the issuance of the policy, and from the testimony of T. Mur- 
ray it would appear to have been some time subsequent, and to have been of such a 
character as would come within the duties of a claim -agent rather than a special 
agent. 

[4, 5] It is claimed that Gilmore, the agent who took the prior applications for 
insurance, by reason of his acquaintance with Robert Murray and his former em- 
ployment by the same railroad company as a special agent, must have had full knowl- 
edge of Murray’s duties. But Gilmore was not in the employ of the appellant at the 
time the application in question was taken, and had not been for three or four years, 
and had no connection whatever with this transaction. The appellant is not to be 
charged with knowledge possessed by a former agent, who had no connection with 
the transaction in question, and who was not then in its employ. The principal is 
chargeable with the knowledge possessed by the agent because the agent acted for 
him, and the acts of the agent were his acts, and the knowledge of the agent of all 
matters connected with the transaction in which the agent acted as such was his 
knowledge. But the principal is not chargeable in subsequent transactions, with which 
the agent had nothing to do, with knowledge possessed by the agent while acting as 
such. Second National Bank v. Curren, 36 Iowa, 555; Chicago Lumber & Coal Co. 
v. Garner, 132 Iowa, 282, 109 N. W. 780; 2 Corpus Juris, 867. 

[6] It is argued, however, that Gilmore, with knowledge of Murray’s occupation 
and duties, gave him a classification in the former applications which Upham merely 
adopted in the application for the present policy, and that the appellant is therefore 
chargeable with such knowledge as Gilmore had. But it was Murray who suggested 
consulting the prior policy; it was he, not Upham, who consulted it. It is not 
shown what policy he in fact consulted or what it showed with reference to his 
occupation or duties. Conceding the utmost that can be claimed for the testimony, 
it amounts to an attempt to charge Upham with knowledge that the insured had other 
duties than those stated in the instant application because Gilmore, a former agent, 
with knowledge that he had such duties, took one application which gave the insured’s 
occupation as assistant to the general claim agent, and a subsequent application, the 
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contents of which are not shown, and that Murray, before stating his occupation 
in the present application, consulted one or the other of these former policies. We 
think that Upham is not, from such facts, charged, nor the appellant through him, 
with knowledge that the occupation of the insured was more hazardous, or that he 
had other and more hazardous duties, than as stated in the present application. The 
cases cited by appellee do not support such an application of the rule. In Bucknam v. 
Association, supra, it was held, upon a cross-petition in equity to cancel a contract 
of accident insurance because of fraud in the application, that the soliciting agent 
who took the application had actual knowledge of the duties of the insured, and that 
in defining his duties as clerical only the term was chosen by the agent. In Zim- 
merman v. Casualty Co., 138 Minn. 442, 165 N. W. 271, also cited, it was claimed 
that the failure to mention in the application an operation for hernia was such a 
fraudulent concealment as avoided the policy; but, in view of the testimony that the 
plaintiff fully informed the agent taking the ‘application all about the operation, and 
handed the agent an old policy that mentioned it, and thought the application men- 
tioned it, it was held the misstatement was that of the company, through its agent 
who wrote out the application, and not of the insured. In Arneberg v. Casualty Co., 
178 Wis. 428, 190 N. W. 97, 29 A. L. R. 93, another cited case, it is said : t 

“It is quite generally, if not universally, held that, where the insurer’s agent fills 
out the application for an insurance policy, knowing or having been * * * informed 
by the application of facts demanded by questions therein, mistakes in the application 
as to such facts do not avoid the policy.” 

Parker v. Insurance Co., 79 W. Va. 576, 92 S. E. 88, L. R. A. 1917D, 1174, is 
another case cited by appellee. We quote from the syllabus by the court: 

“An accident insurance company is estopped to deny that a party insured by it 
was placed in the wrong classification, when such classification was made by its agent 
upon full and truthful information given such agent as to the employment_and occu- 
pation of the assured.” 


It is clear the facts of the present case do not bring it within the rule of these 
cases. 

The death of the insured resulted from a hazard to which his employment as 
special agent, with the attendant necessity of dealing with criminals and the duty to 
assist regular peace officers and to identify and recover property stolen from his 
employer, subjected him. The record is such that it admits of no doubt that his 
occupation materially affected the hazard assumed by the insurer; that a true state- 
ment in the application of such occupation and duties would have materially affected 
the acceptance of the risk by the insured; and that, the falsity of the statement being 
known to the insured, a purpose to deceive is to be inferred. 

It is clear the court erred in withdrawing from the jury the issue as to the false 
statement made by the insured in the application for the policy relating to his occu- 
pation and duties, and in directing a verdict for the appellee. Since this results in 
a reversal, it is unnecessary to determine whether appellant was entitled to a directed 
verdict in its favor. The evidence may not be the same upon another trial. 

For the error pointed out, the judgment is reversed and the cause remanded. 

Reversed and remanded. 

Faville, C. J., and Stevens and De Graff, JJ., concur. 


AABERG v. MINNESOTA COMMERCIAL MEN’S ASS’N. (No. 24209.) 
(Supreme Court of Minnesota. Jan. 9, 1925.) 
201 Northwestern Reporter 626. ° 
(Syllabus by the Court.) 

1. ASSIGNMENTS—EVIDENCE OF ASSIGNMENT OF CAUSE OF ACTION 
BY PLAINTIFF NOT PLEADED WAS NOT ADMISSIBLE; PLAINTIFF 
WHO HAS ASSIGNED CAUSE OF ACTION MAY CONTINUE ACTION 
FOR BENEFIT OF ASSIGNEE; REFUSAL TO PERMIT DEFEND- 
ANT TO AMEND BY ALLEGING PLAINTIFF NOT REAL PARTY IN 
INTEREST HELD NOT ABUSE OF DISCRETION. 

No competent evidence showed plaintiff not to be a real party in interest, nor 

did the court err in refusing defendant, in the third trial of the case, leave to amend 

the answer so as to allege that she was not such a party. 
(For other cases, see Assignments, Dec. Dig., § 120.) 
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2. INSURANCE—UNDER BY-LAW OF BENEFICIARY SOCIETY, FAIL- 
URE TO FURNISH REPORT OF PHYSICIAN EVERY 30 DAYS DUR- 
ING DISABILITY HELD NOT TO FORFEIT BENEFITS. 

The failure of the attending physician to send reports every 30 days to defend- 
ant, such reports not being requested, did not forfeit the benefits that had accrued 
under the accident insurance issued by defendant. 

(For other cases, see Insurance, Dec. Dig. § 558[5].) 

3. INSURANCE—EVIDENCE HELD NOT TO JUSTIFY FINDING AS TO 
FALSITY OF REPRESENTATION AS TO USE OF LIQUORS; CHARGE 
THAT. VERDICT SHOULD BE FOR BENEFICIARY SOCIETY IF 
JURY FOUND THAT INSURED USED LIQUORS IN EXCESS HELD 
PROPERLY REFUSED. 

The proof did not justify a finding that the insured used malt or spirituous 
liquors in excess when he applied for insurance, hence it was not error to refuse 
to charge the jury that the verdict should be for defendant if they found that he 
then used them in excess. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. INSURANCE—INSURED ENTITLED TO REASONABLE OPPOR- 
TUNITY TO GIVE WRITTEN NOTICE OF ADDITIONAL INSUR- 
ANCE BEFORE PRIOR INSURER MAY PRO RATE LOSS. 

The court did not err in instructing the jury that an insured should have rea- 
sonable opportunity within which to give written notice of additional insurance 
provided for in part 17 of section 3525, G. S. 1913, before the prior insurer may 
pro rate a loss. 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

Appeal from District Court, Hennepin County; W. C. Leary, Judge. 

Action by Flora E. Aaberg, as administratrix of Albert Aaberg, against the 
Minnesota Commercial Men’s Association. Verdict for plaintiff, and from order 
denying judgment non obstante, refusing to reduce the verdict or grant a new trial, 
defendant appeals. Affirmed. 

A. V. Rieke and Lancaster, Simpson, Junell & Dorsey, all of Minneapolis, for 
appellant. 

Odell & Fahey, of Chaska, for respondent. 

Hort, J. This is the third appearance of the case here. The former opinions 
are found in 143 Minn. 354, 173 N. W. 708, and 152 Minn. 478, 189 N. W. 434, 
reference to which will give the facts in more detail than deemed necessary for a 
decision an the present appeal. 

The action is to recover upon an accident insurance policy issued by defendant 
to Albert Aaberg, now deceased. His widow, as administratrix of his estate, has 
been substituted as plaintiff. This policy was issued February 1, 1915, upon Aaberg’s 
written application made two days before. He met with an accident on April 15, 1915, 
from which he suffered a total disability for 54 weeks. There was a verdict for 
the full amount of the loss for that period. The appeal is from the order denying 
judgment non obstante, refusing to reduce the verdict, or grant a new trial. 

With commendable skill counsel for appellant have grouped the many errors 
assigned under four heads. Two of these are technical, and, as we view them, of 
little merit and will be disposed of briefly. 

] 1. It is contended that defendant should have judgment because plaintiff is 
not the real party in interest, her cause of action having been assigned. It is enough 
to say that evidence of an assignment was improperly admitted. Such defense was 
not pleaded. The terms and conditions of the assignment were not proven. It does 
not appear that plaintiff parted with all interest in the subject of the action, and even 
if so, she might continue the action for the benefit of the assignee. Dunnell, Minn. 
Dig. § 7330. The court did not abuse judicial discretion in refusing defendant leave 
to amend by alleging that plaintiff was not the real party in interest. 

[2] 2. The by-laws, a part of the contract, required the insured to give written 
notice of the injury to the secretary of defendant within 20 days after the accident. 
This notice was duly given. It further provides that no claim for indemnity shall 
be valid unless the member “shall at any time during the continuance of disability 
within ten days of the request of the secretary furnish such further proofs and 
statements in such form as may be required by the association, and shall furnish or 
cause to be furnished to the secretary of the association a full report by the attend- 
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ing physician of his condition once in every thirty days and keep the home office 
informed of his address and whereabouts; and unless such member, his beneficiary 
or representative, shall, within thirty days from the termination of his disability 
furnish the association with such affirmative and final proof of disability in writing, 
duly verified, as may be required by the association. Failure to furnish such notice, 
proofs and statements shall cause a forfeiture of all rights to benefits,” etc. No 
further proofs or statements were demanded during the continuance of disability, 
nor were full reports by the attending physician furnished every 30 days or at all, 
except just after the accident and when the disability ceased. Aaberg was furnished 
with blanks by defendant for final proofs, and these were properly made out, verified, 
and presented to defendant. Appellant contends the provisions quoted should be 
construed to mean a forfeiture of benefits unless, during the continuance of the dis- 
ability, the attending physician’s report be furnished every 30 days; whereas, re- 
spondent claims that such reports are only to be furnished if requested by the asso- 
ciation, but that they cannot be requested oftener than every 30 days, while other 
proofs and statements from the assured may be demanded as often as desired and 
must be furnished within ten days after demand. The by-law is ambiguous and 
should be construed so as not needlessly to burden the assured and risk forfeiture 
of the benefits which may have accrued under the contract of insurance. In the last 
sentence quoted the causes of forfeiture do not include failure to furnish “reports” 
of attending physician. Moreover, the testimony of defendant’s secretary indi- 
cates a practical construction of the provision in question cnforming to respondent’s 
contention. The record discloses also that final proofs of the disability were re- 
ceived and accepted without objection that any preceding reports from the attending 
pyhsician were lacking; and denial of liability was never placed on that ground 
until counsel moved for a directed verdict. - We do not think the by-law should be 
so construed that a forfeiture of benefits results, if between the first and last 
reports from the attending physician there are not furnished also intermediate reports 
every 30 days, unless the insurer requests the same. 

[3] Aaberg’s application for insurance contained these questions and answers: 

“No. 41. Are your habits correct and temperate Yes. * * * No. 43. Do you 
use either malt or spirituous liquors in excess? No.” 

It is claimed the evidence conclusively established the falsity of the answers, 
and that being so, as a matter of law, it materially affected the acceptance of the 
risk and the hazard assumed by the insurer. Question No. 41 ought not to be con- 
strued as referring to the use of intoxicants, for question No. 43 is specifically 
directed to that subject. The only evidence adduced by defendant to prove the 
falsity of the answer to question No. 43 is the testimony of Mr. Murray, the owner 
of the Murray Institute, an institution for the cure of the liquor habit. He testified 
that he had administered the cure to Aaberg three times, once about ten months 
before the application to defendant was made, once in November, 1914, and once 
in March, 1915. Aaberg denied that the last two visits were to take a cure; but, 
if we accept the testimony of Mr. Murray at its face value, it shows that he was 
well acquainted with Mr. Aaberg, met him at other places than his institute, yet 
there is not a word that he ever saw him under the influence of liquor except at the 
three times he came to the institute, as he says, for treatment. He also testified 
that 10 to 20 days is required for a cure; that a patient once received is not dis- 
charged before a cure is effected. The most then that can be made from this 
evidence is that a cure is not always permanent. Granted that the first cure was not 
lasting still, when he was discharged in November, both Murray and Aaberg, no 
doubt, considered a cure had been accomplished. There is absolutely no evidence 
warranting a finding that between November and January 30, following, when he 
applied for insurance with defendant, Aaberg used either malt or spirituous liquors 
to excess, or at all. If he did use liquors to excess when the application was made, 
direct proof might have been readiby accessible. We therefore think the refusal 
of the court to instruct that if the jury found that Aaberg, at “the time when he 
applied for his membership in defendant association, used malt or spirituous liquor 
in excess,” they should return a verdict for defendant, was not reversible error. It 
may be granted that, as a matter of law, a false answer to the inquiry concerning 
excess've use of intoxicating liquor materially affects the acceptance of the risk 
and the hazard assumed by the insurer. Olsson v. Midland Ins. Co., 138 Minn. 424, 
165 ©. W. 474. But although the falsity of the representation was in the instant 
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case submitted to the jury, we think there was no proof to sustain a finding that it 
was false, taking into consideration the narrow scope of the inquiry which related 
to the excessive use of either malt or spirituous liquors at the time of application, 
and no information was sought as to use in time past, either excessive or otherwise. 
Hews v. Equitable Life Assur. Society, 143 F. 580, 74 C.'C. A. 676, is cited by 
appellant as on all fours with the case at bar and decisive in its favor. The difference 
in the representations is apparent. There the applicant represented, “nor have I been 
intemperate,” and that his practice as to the use of alcoholic beverages was “an 
occasional glass of beer,” and that he had never been a “free drinker” and “had 
never taken treatment for alcoholic or narcotic habit.” The proof showed this 
last representation was knowingly false, he having been treated for alcoholism in a 
Keeley Institute at three different times within a few months of the application. 
Had the representation in the instant case been that Aaberg had never taken any 
treatment for the alcoholic habit, there would have been a similarity. The minute 
inquiries as to the use of intoxicants answered in the case of O’Connor v. Modern 
Woodmen of America, 110 Minn. 18, 124 N. W. 454, 25 L. R. A. (N. S.) 1244, also 
distinguishes it from the present case. 

[4] The troublesome question is the construction of this part of section 3525, 
G. S. 1913, reading : 

“17. If the insured shall carry with another company, corporation, association 
or society other insurance covering the same loss without giving written notice 
to the insurer, then in that case the insurer shall be liable only for such portion of 
the indemnity promised as the said indemnity bears for the total amount of like in- 
demnity in all policies covering such loss, and for the return of such part of the 
premium paid as shall exceed the pro rata for the indemnity thus determined.” 

Under the decision in the first appeal (143 Minn. 354, 173 N. W. 708), this 
statute must be substituted for the promise in the application to give notice of addi- 
tional insurance and the agreed consequence of a failure to do so. It appears that, 
subsequent to his application for insurance with defendant, Aaberg applied for like 
insurance in two other companies. As to one, written notice was duly received 
prior to the accident, but as to the other, notice that the insurance had been effected 
did not reach Aaberg until after the accident although the policy was issued 
some days before. He therefore had no opportunity of giving notice until after the 
injury. Defendant claims the statute should be construed as automatically prorating 
the insurance the moment additional insurance is effected, and thus remaining until 
written notice thereof is received by the first insurer. Plaintiff, on the other hand, 
would construe the law to mean that the insured should have a reasonable oppor- 
tunity to inform the first insurer of the additional insurance before the latter 
operates to reduce the benefits named in the first. The statute does not frown upon 
additional accident insurance, but gives the insurer an: option to insert in the con- 
tract or policy the provision quoted. That provision penalizes the insured only when 
he carries such additional insurance without giving written notice to the insurer. 
He cannot well give such notice until he has knowledge that additional insurance 
has been obtained. The statute is ambiguous in that it does not define when the 
written notice is effective whether when sent by the insured or when received by 
the insurer, or what the latter may do if it does not consent to such additional in- 
surance, Or within what time advantages may be taken thereof. We therefore con- 
clude the trial court was right in instructing the jury that the insured had a reason- 
able time within which to give the written notice, and that until such reasonable 
time had expired defendant had no right to take advantage of the pro rata provision 
of the statute. Defendant relies on Dustin v. Interstate Business Men’s Acc. Ass’n, 
37 S. D. 635, 159 N. W. 395, L. R. A. 1917B, 319, where the condition of the policy 
was: ‘If the member shall carry any other accident insurance, of which he has 
not notified this association in writing at least fifteen days prior to the date of 
any accident on account of which any claim is*made hereunder,” etc., there shall be 
pro rata insurance. An accident resulting in the death of the insured took place six 
days after the additional insurance was effected, and hence it was impossible to avoid 
the condition of the policy which automatically prorated the original insurance with 
the additional the moment the latter was obtained. Under our statute the failure 
to give written notice of the additional insurance bears on the amount of the 
liability of the first insurer. And it seems to us written notice should not be re- 
quired before the insurer has knowledge that additional insurance is issued. The 
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claim is made, of course, that the optional provision, which section 3525 permits 
the insurer to insert, is to guard against the moral hazard of overinsurance. It is 
quite apparent, in the instant case, that it was not availed of for such purpose, but 
rather to escape the full protection agreed to be given the insured, for after the 
accident, with full knowledge that Aaberg carried the additional insurance here in 
question, and in two other companies, defendant retained him as a risk and accepted 
premiums from him. (Exhibits F and C, not printed in the record.) Other authori- 
ties cited in support of defendant’s construction of the statute as to the effect of 
failure to give notice of additional insurance do not seem in point. In Inland Ins. & 
Deposit Co. v. Stauffer, 33 Pa. 397, the court held a notice necessary, but that it 
might save the policy from forfeiture even if given after loss, provided it was given 
with reasonable diligence after the additional insurance was obtained. The policy 
in Arnold v. Insurance Co., 106 Tenn. 529, 61 S. W. 1032, contained a provision 
that it “should be void if the insured now has, or shall hereafter make or procure, 
any other contract of insurance, whether valid or not, on property covered in whole 
or in part by this policy.” The same sort of a clause was in the policy involved in 
German Insurance Co. v. Savings Ass’n, 9 Kan. App. 803, 59 P. 1092; and it was 
held that the insured by accepting the benefits of an unauthorized additional insur- 
ance ratified it, and hence that additional insurance made the policy of the prior 
insurance void. The same was the situation in Gnat v. Westchester Fire Ins. Co., 
167 Wis. 274, 167 N. W. 250, L. R. A. 1918 D, 779. 
The order is affirmed. 


CALDWELL v. TRAVELERS’ INS. CO. (No. 23895.) 
(Supreme Court of Missouri, in Banc. Nov. 25, 1924. Motion for Rehearing 
Overruled Dec. 18, 1924.) 
267 Southwestern Reporter 907. 

1. INSURANCE—INJURY RESULTING FROM ORDINARY MEANS VOL- 
UNTARILY EMPLOYED IN A NOT UNUSUAL OR UNEXPECTED 
WAY HELD NOT CAUSED BY “ACCIDENTAL MEANS”; “MEANS.” 
Under a policy insuring against death from bodily injuries effected through 

accidental means, death does not result through accidental means, if the result is 

such as follows from ordinary means voluntarily employed in a not unusual or 
unexpected way, but, if in the act which precedes the injury something unforeseen, 
unexpected, or unusual occurs which produces the injury, then the injury has resulted 

— accidental means; “means” being ag ge fe cause. 

(For other cases, see Insurancee, Dec. Dig. § 455.) 

2. INSURANCE—PLAINTIFF HAS BURDEN TO SHOW ACCIDENTAL 
DEATH. 

Plaintiff suing upon a policy indemnifying against death by accidental means 
has the burden to show accidental cause of insured’s death. 

(For other cases, see Insurance Dec. Dig. § 646[6].) 

3. INSURANCE—PLAINTIFF IN ACTION ON ACCIDENT POLICY FOR 
DEATH OF INSURED DURING OPERATION MUST SHOW UNFORE- 
SEEN OCCURRENCE DURING OPERATION WHICH CAUSED 
DEATH. 

In action on policy indemnifying against death by accidental means, where in- 
sured died from result of surgical operation, plaintiff must show that something un- 
foreseen, unusual, or unexpected and unintended, occurring during progress of oper- 
ation, caused insured’s death; it not being enough that there be suspicion, guess, 
possibility, or speculation that something unexpected, unusual, or unforeseen occurred 
during such operation. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE—EVIDENCE OF DEATH FROM CONSEQUENCES OF 
SURGICAL OPERATION HELD NOT TO SHOW DEATH THROUGH 
ACCIDENTAL MEANS. 

In action on policy indemnifying against death through accidental means, evi- 
dence that insured died from accidental thrombosis and intestinal obstruction, follow- 
ing operation for abdominal hernia as a result of necessary lacerations in course of 
operation, held insufficient to show death from accidental means. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from St. Louis Circuit Court; Victor H. Falkenhainer, Judge. 
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Action by Clara Belle Caldwell against the Travelers’ Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed. 

Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 

James J. O’Donohoe, of St. Louis,. for respondent. 

Davin E. Brair, P. J. This is an action upon two policies of accident insur- 
ance issued to Joseph S. Caldwell as the insured and payable in case of his death to 
his wife, Clara Belle Caldwell, as beneficiary. The petition was drawn in four 
counts. The first and second counts were based upon one policy, and the third and 
fourth counts were based upon the other policy. The trial court required plaintiff 
to elect upon which count she would proceed, and she involuntarily elected to proceed 
to trial upon the second and fourth counts of the petition. The answer to said 
counts was a general denial. Trial by jury resulted in a verdict for plaintiff upon 
the second count for $4,032.50 and upon the fourth count for $8,065. After unsuc- 
cessfully moving for a new trial, defendant appealed to this court. 

No complaint is made of the sufficiency of the second and fourth counts of the 
petition, hence it is unnecessary to notice the same further than to say that the 
second count alleged the issuance of a policy of accidental insurance to the insured, 
whereby defendant insured the life of plaintiff's husband in her favor for the prin- 
cipal sum of $2,500, with accrued accumulations of one-half of that sum, making 
$3,750 altogether, against death “from bodily injuries, effected directly and independ- 
ently of all other causes, through external, violent, and accidental means alone within 
ninety days from date of said accident; or, if injuries sustained in manner and form 
as aforesaid shall, independently and exclusive of all other causes, immediately, 
wholly and continuously disable and prevent Joseph S. Caldwell, the insured, from 
performing any and every kind of duty pertaining to his occupation, and during 
the period of such continuous disability and within 200 weeks from the date of acci- 
dent shall result in the death of Joseph S. Caldwell, to pay to Clara Belle Caldwell, 
plaintiff herein, said principal sum of $2,500, together with the further sum as 
accumulations hereinafter, stated.” 

It is then alleged: 

“That on or about the 6th day of November, 1920, at Bethesda Hospital, in the 
city of St. Louis, state of Missouri, said Joseph S. Caldwell, the insured, was 
operated on for abdominal inguinal and umbilical ruptures or hernias, and in the 
operation accidental and unavoidable injuries were inflicted upon the abdominal 
organs, including the omentum, peritoneum, blood vessels, arteries, and intestines, 
consisting of such lacerations, cutting, and tearing of said organs as is the usual 
result of an operation for ruptures or hernias in the usual and customary manner 
by a skilled surgeon, sch lacerations, cutting, and tearing usually being followed by 
no ill results, but plaintiff avers that accidental thrombosis and accidental intestinal 
obstruction followed from the operation and injuries aforesaid, and as a direct result 
thereof the said Joseph S. Caldwell, the insured, died on or about the 11th day of 
November, 1920, and within 90 days from date of accident. 

“And plaintiff further avers that the injuries aforesaid, independently and 
exclusively of all other causes, immediately, wholly, and continuously disabled and 
prevented Joseph S. Caldwell, the insured, from performing any and every kind of 
duty pertaining to his occupation from the date of accident, namely, the 6th day of 
November, 1920, to the date of his death, namely, the 11th day of November, 1920.” 

It is then alleged that plaintiff was the wife and is now the widow of insured, and 
that all conditions of the policy, including the payment of premiums thereon, were 
complied with; that plaintiff demanded payment and that defendant vexatiously re- 
fused to pay the amount due. 

The allegations of the fourth count were substantially the same as those of the 
second count, except that the policy therein sued on was originally issued for $5,000, 
and that accrued accumulations amounted to $7,500 at the eadth of the insured. 

The evidence offered by plaintiff tended to show that on November 6, 1920, the 
insured was operated upon for two hernias. Not only does the evidence show, but 
the petition alleges, that the operation was skillfully performed. There is no evi- 
dence of any mischance, slip, or mishap nor of any unexpected, unusual, or unfore- 
seen occurrence during the performance of said operation. The operating surgeon 
testified that he could not do it any better if he should do it over, and that he did 
not think any one else could do it any beter. No more injury by way of cutting or 
laceration was caused than was actually necessary in the performance of the oper- 
ation. The operation was performed at the request of the insured. 


ca 
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Notwithstanding the uncontradicted evidence of the exercise of the highest 
skill and care in performing the operation, an obstruction of the bowel occurred, 
which concededly caused insured’s death 5 days later, and after a second operation 
had been performed in a futile effort to save his life. It is not here necessary to 
detail the evidence which plaintiff claims tended to show that insured came to his 
death as the result of the first operation to relieve the hernias. Assuming, for the 
purpose of the point now to be discussed, that the obstruction of the bowel and 
ensuing death were the unusual and unexpected results of the operation thus skill- 
fully performed, can plaintiff recover under the terms of the contract of the accident 
insurance policies here involved? 

Before plaintiff can recover she must offer substantial evidence tending to show 
that her husband’s death resulted “from bodily injuries, * * * through external, vio- 
lent, and accidental means.” No question is raised as to the external and violent 
means. The sole question is what is meant by “accidental means.” 

It cannot be doubted that what the surgeon did in performing the operation at the 
request and under the employment of insured was the act of insured, just as much 
as if insured had performed the operation with his own hands. This is true under 
the rule that what one does through another he does himself. 

There are two clearly defined lines of cases on this question. One holds that, 
where an unusual or unexpected result occurs by reason of the doing by insured 
of an intentional act, where no mischance, slip, or mishap occurs in doing the act 
itself, the ensuing injury or death is not caused through accidental means; that it 
must appear that the means used was accidental, and it is not enough that the result 
may be unusual, unexpected, or unforeseen. 

The other line of cases holds that, where injury or death is the unusual, unex- 
pected, or unforeseen result of an intentional act, such injury or death is by acci- 
flental means, even though there is no proof of mishap, mischance, slip, or any- 
thing out of the ordinary in the act or event which caused such injury or death. 

Industrious counsel have cited an imposing array of cases from this and other 
jurisdictions. In number of cases cited respondent has far outdone the appellant. 
By actual count her counsel has cited 116 cases and text-writers to this point alone. 
Such a formidable array has challenged the interest and industry of the writer to 
undertake the laborious, although not entirely unpleasant, task of examining every 
case cited. The great majority of those cases are found not to be in point on the 
question before us. 

The Missouri decisions, which have discussed the question, have followed the 
second line of cases that, where the injury is the unexpected result of an intentional 
act, such injury should be considered as occurring through accidental means. All 
of such cases, which may be said to have squarely decided the question, have been 
decided by the Kansas City and St. Louis Courts of Appeals. Appellant contends 
that these cases are opposed to the great weight of the best-considered cases outside 
of Missouri, and asks that this court examine the question for itself and declare 
the law of Missouri upon the subject. I have spent a great deal of time and labor 
in studying the cases from this and other jurisdictions, and have come to the con- 
clusion that appellant is correct in its contention, and that the rule in this state, 
so far as the law has been authoritatively declared by our Courts of Appeals, is 
out of harmony with the best-considered cases elsewhere, and I think not in accord 
with sound reasoning. To discuss the cases and present my reasons for the con- 
clusions reached will necessitate writing at considerable length. 

Missouri Decisions. 

Dezell v. Fidelity & Casualty Co., 176 Mo. 253, 75 S. W. 1102 (Banc, 1903): 
Insured died as the result of taking voluntarily a dose of morphine prescribed by a 
physician to alleviate pain. The answer set up that insured intentionally took the 
morphine, and that the result, death, was the accidental result, and therefore insured 
did not die by accidental means. It does not clearly appear whether insured acci- 
dentally took an overdose or took the exact dose prescribed by the physician. The 
instructions were based upon the theory that insured accidentally took an overdose 
with fatal results. The majority opinion does not discuss the question of acci- 
dental result of an intentional act. It rode off on other issues, and apparently 
assumed that, if death resulted from intentionally taking the medicine and uninten- 
tionally taking an overdose, plaintiff was entitled to recover. The separate opinion 
of Marshall, J., held that recovery was authorized under the facts, although the 
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policy excepted death or injury “resulting from poison or anything accidentally or 
otherwise taken, administered, absorbed or inhaled.” In this paragraph the majority 


of the court concurred. Nothing decided in the case constitutes it an authority for 
plaintiff’s contention. 


Lovelace v. Travelers’ Protective Ass’n, 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 
209, 47 Am. St. Rep. 638 (Division 1, 1894): Insured was shot and killed while 
attempting to put another out of a hotel office. It was held that death resulted 
through accidental means, although insured assaulted the man who shot him. The 
decision rested upon the proposition that the insured had no knowledge that the 
other man was armed, and hence did not intentionally assume risk of death. It 
affords no support for plaintiff’s contention. 


Bellows v. Travelers’ Insurance Co., 203 S. W. 978 (Banc, 1918): The in- 
sured died as a result of a beating at the hands of footpads. The case is apparently 
not in point. The accidental means of death was assumed by the court. 


Berryman v. Surety Co., 285 Mo. 379, 227 S. W. 96 (Division 2, 1920): The in- 
sured was killed while assaulting another. It was held that deceased had no rea- 
son to think his adversary was armed. There was no other discussion of the un- 
expected result of an intentional act. The case is in line with the Lovelace Case 
and numerous other cases of the same sort to be found in the reports of this and 
the various states, several of which are discussed in this opinion. 


Andrus v. Business Men’s Ass’n, 283 Mo. 442, 13 A. L. R. 779, 223 S. W. 70 
(Division 2, 1920); Insured died from self-administered carbolic acid. Plaintiff 
had judgment, and defendant appealed. The judgment was reversed and remanded 
for error in instructions. This court held that if deceased intentionally took car- 
bolic acid to take his life, recovery was not authorized and that the burden was on 
defendant to show suicide. Judge White, then commissioner, said: 

“This court, in the case of Lovelace v. Travelers’ Protective Association, 126 
Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638, quoted a number of 
definitions of accident, not only from the dictionaries, but from reported cases in a 
number of states. Jn none of them is an ‘accident’ defined so as to include an inten- 
tional act. Where a result is produced by a means unexpected, unintended, and 
unanticipated, it is accidental; but if the act and the result produced are exactly what 
was in accordance with the intention of the actor it was not accidental.”  (Jtalics 
ours.) 

The case certainly is not authority supporting plaintiff's contention. 

Eicks v. Fidelity & Casualty Co., 300 Mo. 279, 253 S. W. 1029 (Division 1, 1923) : 
Insured had an altercation with a neighbor, who unexpectedly picked up a broom 
handle, hitting him over the head, resulting in his death. While the opinion dis- 
cusses injury or death by accidental means, and suggests that there is no difference 
between unforeseen acts and unforeseen results under the Missouri decisions it would 
seem that the jury in that case could well have found that the act of insured’s 
adversary was just as unexpected and unforeseen as its result, and that such sug- 
gestion was obiter under the facts there in issue. The case was properly ruled on 
authority of Berryman v. Surety Co., 285 Mo. 379, 227 S .W. 96, and Lovelace v. 
Travelers’ Ass’n, 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638, 
where such distinction was clearly recognized. The case is one where death was 
caused through accidental means, and is not authority for plaintiff’s contention under 
the issues actually decided. 

Fetter v. Fidelity & Casualty Co., 174 Mo. 256, 73 S. W. 592, 61 L. R. A. 459, 
97 Am. St. Rep. 500 (Division 1, 1903): Insured was assisting his son to raise a 
window sash which had stuck. He was pushing with a window pole when the pole 
slipped out, throwing insured against a table. He died within 30 days from 
hemorrhage of the kidney. Autopsy revealed a cancerous kidney. It was held that 
there was substantial evidence authorizing the jury to find that the cancerous con- 
dition of the kidney was due to the fall against the table. The fall was held to be 
the accidental means of the injury and death. It is clear that the case was properly 
decided, but it is not in point on the facts in the instant case. 

The foregoing constitute all the Missouri Supreme Court cases cited by re- 
spondent. It cannot be said that our Supreme Court decisions have established the 
rule contended for by plaintiff. What was said in those cases concerning the proposi- 
tion that, if the result is accidental, the injury or death was caused through accidental 
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means may justly be considered as obiter. However, this cannot be said of the de- 
cisions of the Missouri Courts of Appeals. 

Young v. Railway Mail Ass’n; 126 Mo. App. 325, 103 S. W. 557 (St. Louis, 
1907) : The insured was a mail clerk, and ruptured a blood vessel in his lung while 
lifting a heavy mail sack. The injury was undoubtedly the unexpected result of an 
intentional act. There was no evidence of mishap or slip. The opinion discusses 
a number of cases which I will hereafter refer to, including Feder v. Traveling 
Men’s Ass’n, 107 Iowa, 538, 78 N. W. 252, 43 L. R. A. 693, 70 Am. St. Rep. 212; 
Niskern v. United Brotherhood of C. & J., 13 App. Div. 364, 87 N. Y. S. 640; Mc- 
Carthy v. Travelers’ Ins. Co., 15 Fed Cas. No. 8682; Cobb v. Accident Ass’n 96 Ga. 
818, 22 S. E. 976; Southard v. Assurance Co., 34 Conn. 574, Fed. Cas. No. 13182; 
Appel v. Attna Life Ins. Co., 86 App. Div. 83, 83 N. Y. S. 238; Clidero v. Scottish 
Accident Ins. Co., 19 Session Cases 355 (29 Scottish L. R. 303) and Smouse v. 
Traveling Mén’s Ass’n, 118 Iowa, 436, 92 N. W. 53. The court came to the con- 
clusion that the foregoing cases were out of harmony with the best-considered cases. 
Bland, J., said: 

“In the foregoing cases it seems to us a too strict and illiberal definition of 
the term was adhered to. At any rate they are not reconcilable with the general 
trend of the best considered American cases, which hold that accidental means are 
those which produce effects which are not the natural and probable consequences of 
the act. ‘An effect which is not the natural or probable consequence of the means 
which produced it, an effect which does not ordinarily follow and cannot be rea- 
sonably anticipated from the use of such means, an effect which the actor did not 
intend to produce and which he cannot be charged with the design of producing, is 
produced by accidental means.’ 4 Cooley, Briefs on the Law of Insurance, pp. 3156, 
3157. Joyce says an accident ‘may be an unusual event attending the performance of 
a usual and necessary act, or an unusual effect of a known cause.’ Joyce on In- 
surance, § 2863.” 

From the foregoing it is clear that the court intended to hold and did hold 
that an injury or death, which is the unexpected result of an intentional act, is injury 
or death by accidental means, regardless of proof of mischance or mishap in the 
performance of the act which produced the result. The opinion then citeg and 
discusses numerous cases, most of which will be discussed later where deemed in 
point. 

Beile v. Travelers’ Protective Ass’n, 155 Mo. App. 629, 135 S. W. 497 (St. Louis, 
1911): Insured died from dilation of ‘the heart, due to ‘administering to him of a 
few drops of chloroform preparatory to an operation for fistula. No mishap or inad- 
vertence in administering the chloroform is shown to have occurred. The physician 
did exactly what he intended to do in administering the chloroform, and did not 
overadminister it. Following Young v. Railway ‘Mail Ass’n, supra, the court held 
that the unexpected and unusual result of an intentional act was sufficient to sus- 
tain the finding of the jury that death resulted by accidental means. The case pre- 
sents a situation quite similar to that in the case at bar. 

Merrick v. Travelers’ Insurance Co. (Mo. App.) 189 S. W. 392 (Kansas City, 
1916): Insured was a dentist. The evidence tended to show that he became infected 
with germs present in pyorrhea and died therefrom. A patient who was infected 
with a serious case of pyorrhea coughed into insured’s face. The question in the 
case was whether the infection so acquired or something else caused death. It was 
apparently assumed that, if death resulted from infection from the pyorrhea germs 
thus derived, the death was by accidental means. The case is not in point here. 

Summers v. Fidelity Mut. Aid Ass’n, 84 Mo. App. 605 (Kansas City, 1900): 
Insured was a hostler’s helper in a railway ‘shop. In lifting a heavy truck he suddenly 
gave down and said, “I am hurt.” He died soon after. Judge Ellison held that the 
injury was inflicted by accidental means, but entered into no discussion of the sub- 
ject and cited no cases. There is nothing to show whether any unforeseen or unex- 
pected thing occurred in the lifting of the truck. The main controversy seemed to 
be whether the hernia resulting was caused by lifting the truck or had existed prior 
thereto. The case cannot therefore be said to be an authority in support of plaintiff's 
contention. 

Hooper v. Standard L. & A. Co., 166 Mo. App. 209, 148 S. W. 116 (Kansas 
City, 1912): Insured died from cerebral hemorrhage. The question was whether 
hemorrhage was caused by accident or was the result of disease. The court held 
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admissible as part of the res geste a statement made by deceased that he fell in the 
street car. His arm was bruised. Judgment for defendant was reversed on account 
of erroneous instructions. The court held that, if death from apoplexy was caused 
by the fall, it was the result of accidental means. The case is not in point on its 
facts. If the motion of the car caused deceased to fall and be injured, such injury 
certainly was caused through accidental means. 

Anderson v. Mut. Ben. H. & A. Ass’n (Mo. App.), 231 S. W. 75 (Kansas City, 
1921): Insured admittedly received an accidental injury to his finger. Blood poison 
ensued. It was held that the question whether diabetes resulted therefrom was for 
the jury. No question of accidental means was discussed. 

Goodes v. Order of U. C. T., 174 Mo. App. 330, 156 S. W. 995 (St. Louis, 
1913): Insured fell backward off a stool by accident. He bled at the ear and nose, 
and died in a few moments. The autopsy disclosed seriously diseased conditions. 
There was no question as to the accidental means, and the sole question was whether 
accident or disease caused insured’s death. 

Driskell v. Health & Accident Insurance Co., 117 Mo. App. 362, 93 S. W. 880 
(Kansas City, 1906): Insured died as the result of scalding water accidentally falling 
into his ear, as alleged in the petition. The trial court sustained a demurrer to the 
petition. The appellate court held that the petition sufficiently alleged death as the 
result of violent and external means, and remanded the case for trial. The case 
is not in point here. 

Columbia Paper Stock Co. v. Fidelity & Casualty Co., 104 Mo. App. 157, 78 
S. W. 320 (St. Louis, 1904): Plaintiff was the holder of an employers’ liability 
policy, protecting it against liability to employees on account of accidental injury. 
An employee recovered judgment against the insured, and insured was sued on such 
indemnity contract. The policy appears to have indemnified insured against loss 
from claims for injuries accidentally suffered. The court reviews numerous cases, 
and reaches the same conclusion reached in Young v. Railway Mail Ass’n, 126 Mo. 
App. 325, 103 S. W. 557, and is therefore an authority tending to support plaintiff’s 
contention. : 

Johnson y. Casualty Co., 122 Mo. App. 369, 99 S. W. 473 (St. Louis, 1907) : 
Insured met with an accidental fall. He was found unconscious, and soon died. 
Death resulted either from cerebral hemorrhage or from traumatic pneumonia. It 
was held that it was for the jury to decide whether death was caused by the fall. 
If caused by the fall, it was-clearly by accidental means. The case is not in point here. 

Greenlee v. Kansas City Casualty Co., 192 Mo. App. 303, 182 S. W. 138 (Kansas 
City, 1916): Insured fell in his bathroom, and died soon after. The questions 
were as to admissibility of statements of the deceased as part of the res geste and 
whether the fall or disease caused death. The statement was held to be admissible, 
and that the evidence was sufficient to show that death occurred from accidental 
means, rather than from disease. The case is not in point. 

Respondent’s Cases Outside of Missouri. 

Respondent has cited numerous cases from other jurisdictions wherein the ques- 
tion presented and decided was whether death or injury resulted from accidental 
means or from disease. All such cases are passed without notice, unless they con- 
tain some discussion of accidental means or accidental result as a basis for recovery 
upon policies of accident insurance. I cannot undertake to list such cases or others 
deemed for one reason or another not to be in point. About half of the cases outside 
of Missouri cited by respondent must be omitted from discussion for such reasons. 
I will discuss every case which may be fairly said to be in point and some I am 
confident are not in point. 

Rowe v. U. C. T. Ass’n, 186 Iowa 454, 172 N. W. 454, 4 A. L. R. 1235 (1919) : 
Insured was killed by the overturning of an automobile which he was driving. The 
defense was that death was caused by voluntary exposure to danger and driving his 
automobile in violation of law, which risks were not covered by the policy. The 
opinion holds that the statement of the rule that if injury is the result of an inten- 
tional act then it is not caused by accidental means is too broad; that no distinction 
should be made on account of “accidental means.” It was held that the jury may 
find an injury is produced by accidental means where an unexpected, unintended or 
unnatural result occurs without evidence of accident, slip, or mischance in the act 
producing the result. It is hard to understand the necessity for this announcement 
in view of the facts in the case. There was no discussion in the opinion of exactly 
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contrary rulings made by the Iowa Supreme Court in Carnes v. Traveling Men’s 
Ass’n, Feder v. Travelers’ Ass’n, Smouse v. Traveling Men’s Ass’n and Lehman v. 
Accident Ass’n, which will be hereafter noticed. ~The Rowe Case was ruled on 
Payne v. Fraternal Accident Insurance Co., 119 Iowa 342, 93 N. W. 361, where 
insured was killed by a train while on the track, and the widow was permitted to 
recover where the policy provided against voluntary exposure to danger. It was held 
in the Payne Case that it was a question for the jury, and that the burden was on 
defendant to show that the exposure was voluntary. The Rowe Case further relied 
on Jenkins v. Hawkeye, C. & M. Ass’n, 147 Iowa 113, 124 N. W. 199, 30 L. R. A. 
(N. S.) 1181, which held that death as the result of having swallowed a fish bone 
which lodged in the intestines was death by accidental means. The Jenkins Case 
went off on the result rather than the means, and takes no notice of the Feder or 
Smouse Cases previously decided, but refers to the Carnes Case for definitions col- 
lected. The Rowe Case also relies on Lickleider v. Traveling Men’s Ass’n, 184 Iowa 
423, 166 N. W. 363, 168 N. W. 884, 3 A. L. R. 1295, where insured was injured 
and died through a mishap in taking off an automobile tire, which came off suddenly, 
causing him to fall. In the Lickleider Case there was clearly the element of mishap, 
but the court goes further and holds that means is accidental where the act is 
intentional, but the result is unexpected, unusual or unforeseen, and takes no notice 
of the Carnes, Feder, Smouse, or Lehman Cases. It is to be noted, however, that 
the Iowa Supreme Court subsequently took back its holding in the Lickleider ‘Case. 
See Lickleider v. Traveling Men’s Ins. Co., 184 Iowa 423, 168 N. W. 884. The 
final holding by the court was that the death was due to a mishap in taking off the 
automobile tire. The Rowe Case also cites and relies upon Hanley v. Fidelity & 
Casualty Co., 180 Iowa 805, 161 N. W. 114. There a screwdriver used by insured 
slipped from the head of the screw and caused the injury. This brought in the 
element of mishap. There was no attempt to differentiate between accidental death 
and death by accidental means. The Rowe Case also relies on Bohaker v. Travelers’ 
Ins. Co., 215 Mass. 32, 102 N. E. 342, 46 L. R. A. (N. S.) 543, where the insured 
while suffering from typhoid fever went upon a balcony and in some manner fell 
about 30 feet. There was no evidence that the fall was intentional, and it might 
well have been caused by insured leaning against the railing, which was later found 
to be broken. It will be seen from the discussion of other Iowa cases that the 
Rowe Case is out of harmony with a number of cases in that state, and it also seems 
that the cases relied upon therein do not support the rule announced. 

Higgins v. Midland Casualty Co., 281 Ill. 431, 118 N. E. 11 (1917): The insured 
suffered sunstroke, which was covered by the policy. The recovery was approved. 
The court announced the view that the unexpected result of an intentional act is a 
result by accidental means. The policy covered injury from sunstroke by accidental 
means, and there is nothing to suggest that insured intentionally subjected himself 
to dangerous exposure. The announcement, therefore, was apparently unnecessary 
on the facts in the case. 

Hood v. Maryland Casualty Co., 206 Mass. 223, 92 N. E. 329, 30 L. R. A. 
(N. S.) 1192, 138 Am. St. Rep. 379 (1910): Insured’s employee contracted glanders 
through handling diseased horses. Hood was sued by the employee and suffered 
judgment. He paid the judgment, and sued defendant on an employers’ liability 
policy, and was permitted to recover on the ground that the employee’s disease was 
a bodily injury suffered accidentally. The employee knew nothing about the diseased 
condition of the horses, and therefore did not intentionally handle them in that con- 
dition. The case can thus be distinguished. 

United States Casualty Co. v. Griffis, 186 Ind. 126, 114 N. E. 83, L. R. A. 1917F, 
481 (1916): Insured died from eating tainted or poisonous mushrooms. Recovery 
under the policy was permitted. The court recognized the rule that the death must 
have been caused by accidental means rather than the unexpected result of an inten- 
tional act to authorize recovery. There was no evidence that deceased had any 
intention of eating poisonous mushrooms. It was held that the eating of poisonous 
mushrooms was accidental. (Practically all of the cases where the facts show that 
death or injury resulted from eating poisonous food or taking poisonous medicine 
in ignorance of its quality and like cases hold such death or injury to be through 
accidental means.) 

Travelers’ Insurance Co. v. Melick, 65 F. 178, 12 C. C. A. 544, 27 L. R. A. 629 
(1894): The insured accidentally shot himself in the foot. Tetanus ensued, and in 
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a tetanic spasm he stabbed himself with a scalpel. The defense was suicide. There 
was evidence that either the tetanic spasm or the cut made with the scalpel would 
have sufficed to cause death. Held, that the approximate cause of death was for the 
yer. There was no question of unexpected result of an intentional act discussed 
in the case. 

Sullivan v. Modern Brotherhood of America, 167 Mich. 524, 133 N. W. 486, 
42 L. R. A. (N. S.) 140, Ann. Cas. 1913A, 1116 (1911): Insured unintentionally 
splashed water in her eye while doing the family washing. She rubbed her eye. 
Gonorrheal infection set in, and she lost her eye. Recovery was sustained. Held, 
that the injury was due to accident and not to disease. It was also held that the act 
of splashing the water was not designed or intentional. The opinion apparently 
recognized the rule that the unexpected result of an intentional act does not consti- 
tute accidental means, and, if the case is of value here, it is as an authority for defend- 
ant’s contention. 

Patterson v. Ocean, A. & G. Corp., 25 App. D. C. 46 (1905): The insured was 
an osteopathic physician. He strained his back while treating a patient. He died 
from inflammation of the liver, induced by the strain. It was held that recovery was 
authorized. There was no showing as to whether the injury was the unexpected 
result of an intentional act or resulted from some mishap or slip, and the case leaves 
it uncertain just how the strain was caused. There is no discussion of that feature. 
The case is only referred to because it may be considered in point on its facts, 
but not for any ruling made. 

Nax v. Travelers’ Insurance Co. (C. C.), 130 F. 985 (1904): Insured died 
from blood poisoning following a self-inflicted knife cut while trimming a corn. In 
six lines the court held the injury was accidental, citing and relying on Western 
oA A. v. Smith, 85 Fed. 405. There was no discussion of the accidental result 
of an intentional act. In the Smith Case insured suffered an abrasion of the skin 
from wearing new shoes. It was there held that the abrasion was unintentional and 
therefore accidental. It would seem to have been a question for the jury whether 
ae intended to cut deeply enough to injure his toe, and, if not, it was plainly a 
mishap. 

Gallagher v. Fidelity & Casualty Co., 163 App. Div. 556, 148 N. Y. S. 1016, 
affirmed 221 N. Y. 664, 117 N. E. 1067, without opinion (1914): Insured died from 
sunstroke. His act in going into the sun was intentional. The result was unusual 
and unexpected. The policy covered death from sunstroke suffered by accidental 
means. The case lends some support to plaintiff’s contention. However, the court 
apparently recognized the general rule that an intentional act resulting in unex- 
pected injury does not constitute accidental means. 

Horton v. Travelers’ Insurance Co., 45 Cal. App. 462, 187 P. 1070 (1920): 
Insured died from blood poisoning. The infection was received from germs upon 
dental instruments. The presence of germs thereon was unsuspected. The work, 
therefore, was either unskillfully done or the inoculation was unintentionally received. 
The recovery was upheld. The court recognized the soundness of the rule announced 
in Rock v. Travelers’ Ins. Co., 172 Cal. 462, 156 P. 1029, L. R. A. 1916E, 1196, 
which will be hereafter discussed, but held that the infection was unintentional, and 
therefore the death was by accidental means. This case really is an authority for 
defendant’s contention. 

Etna Life Insurance Co. v. Fitzgerald, 165 Ind. 317, 75 N. E. 262, 1 L. R. A. 
(N. S.) 422, 112 Am. St. Rep. 232, 6 Ann. Cas. 551 (1905): Insured went to sleep 
with his head on his hand, and unintentionally injured it, causing periostitis. The 
element of volition was entirely absent, and the case can thus be distinguished from 
one where the unexpected result of the intention act is involved. 

* Collins v. Casualty Co., 224 Mass. 327, 112 N. E. 634, L. R. A. 1916E, 1203 
(1916): Concededly the insured accidentally suffered a rupture. After an operation 
therefor he died for some obscure reason growing out of the administration of ether. 
It was held that death resulted from accidental means. Etherization was an incidental 
of the operation, and the operation was the necessary, although unsuccessful, treat- 
ment of the rupture which was clearly caused by accidental means. 

Hamlyn v. Crown Insurance Co., 1 Q. B. D. 750 (English, 1893): Insured 
stooped to pick up a marble and injured his knee. It was held that the means 
must be violent and accidental and not the result. The case tends to support defend- 
ant’s rather than plaintiff’s contention. 
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Lewis v. lowa State Traveling Men’s Ass’n (D. C.), 248 F. 602 (1918): Insured 
opened a pimple with his tie pin, which was infected. Death resulted. It was held 
that the means was accidental, and recognized the rule that it is the means and not 
the result which must be accidental. Wade, District Judge, said: 

“Tf the injury resulted from the pin alone, and there was no proof that the pin 
was infected, the accidental result would not be covered by this policy; but the 
deceased clearly used something which he did not intend to use. He used, not only 
the pin, but he used an infected pin—a poisoned pin. This infection was such that 
it could not, in the nature of things, be discovered by him without perhaps a micro- 
scopic investigation. To my mind the means were clearly accidental. A man who 
eats infected food, without knowledge of its infection, is doing something he did not 
intend to do. The eating of the food is voluntary, but the eating of the poison is 
not. The housewife goes to the flour bin, kneads her bread, bakes it, and serves it. 
Those who eat it die. It is found that the bin contains not only flour, but arsenic. 
The unfortunates voluntarily ate the bread, composed of flour and arsenic. The 
‘means,’ causing death, is accidental. I see no distinction in principle between the 


case at bar and the numerous cases illustrated by ptomaine poisoning, and other 
cases of unintentional infection.” 


Judge Wade had previously said: 

“It may be taken as settled by the great weight of authorities that, under lan- 
guage of this kind in a policy, it is not sufficient that the result shall be accidental, 
but the ‘means’ must be accidental, as well as the result.” 

The case is clearly an authority for defendant’s contention. 

Life & Accident Insurance Co. v. Schmaltz, 66 Ark. 588, 53 S. W. 49, 74 Am. 
St. Rep. 112 (1899): The insured was removing a cylinder head which had stuck. 
He took a bar and removed it, then dropped the bar, and caught the cylinder head 
to keep it from falling. He thus ruptured a blood vessel and died. The trial court 
instructed the jury that the means, not the result, must be accidental, and that they 
must find the means was accidental before recovery was authorized. Instruction 3 
was: 

“Tf the jury find from the evidence that, in the removing of the cylinder head 
from the engine, and carrying it off and putting it down, deceased acted in the manner 
he intended to act, and used the means he intended to use in the manner he intended 
to use them, and in so doing a blood vessel was ruptured, then you are told that the 
injury was not the result of accidental means, and plaintiff cannot recover.” 

The Supreme Court approved the instruction. In discussing the evidence of 
accidental means, the court said: 

“At the time he was injured he was attempting to perform the same act in the 
usual way, but there is reason to believe that he failed in this, and in an effort to 
prevent the head from falling he made some sudden, unusual, unexpected and invol- 
untary movement of the body, which caused the injury from which he died.” 

The case is ruled largely on United States Mutual Accident Ass’n v. Barry, 131 
U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60. It is an authority for defendant’s contention. 

Atlantic Accident Ass’n v. Alexander, 104 Ga. 709, 30 S. E. 939, 42 L. R. A. 
188 (1898): Insured was using a heavy sledge in blacksmithing. In striking a slant- 
ing blow a rupture occurred, which produced death. The case was decided on the 
authority of U. S. Mutual Accident Ass’n v. Barry, supra. The court found there 
was evidence of accidental means as distinguished from accidental result, and said: 

“Taking all the facts together, the fact of his previous good health, the fact 
that he had many times before used the hammer, the sudden pain after the blow 
of the hammer, and other facts which appeared, the jury could properly infer that 
the act which preceded the injury was something unforeseen, unexpected, and unusual, 
and that the injury resulted directly and immediately from such act, and was there- 
fore produced by external, violent, and accidental means.” 

The case tends to support defendant’s contention rather than plaintiff's. 

Ludwig v. Preferred Accident Insurance Co., 113 Minn. 510, 130 N. W. 5 
(1911): The insured was a ball player. In stealing second base he made a slide 
head first. The base was a paving block. He immediately gave evidence of injury. 
Appendicitis and death followed. Recovery was authorized on the ground of mis- 
hap in striking the base. The opinion purports to follow U. S. Mutual Accident 
Ass’n v. Barry, supra. It lends no support to plaintiff's contention. 

Budde v. National Travelers’ Benefit Ass’n, 184 Iowa 1219, 169 N. W. 766 
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(1918): Insured was carrying ashes in a tub. He finished his task and complained 
of pain. Some discoloration of the abdomen was found. He became ill, and finally 
died. The autopsy revealed a kink in the bowels and other resultant troubles. A 
physician testified, “It would require some quick move, slip, other than ordinary 
handling of a basket to produce that condition.” The court held that the injury 
could not well have been intentional, and cites the Barry Case. A very vigorous. 
dissent was filed by Salinger, J. The facts in the case rather than the language 
used in deciding the case tend to support plaintiff’s position in the case at bar. 

Frommelt v. Travelers’ Insurance Co., 150 Minn. 66, 184 N. W. 565 (1921): 
Insured suffered from a stricture of the urethra. A physician passed a metal 
catheter through the urethra, causing laceration. Infection ensued, followed by 
death. An operation gave no relief. The court said: 

“As basis in part for his opinion he indicated that it was probable from the symp- 
toms and facts developed that infection set in very early, that there were indications 
that it had set in before the operation in theafternoon, and, the much greater prob- 
ability of infection from a laceration caused by a catheter at a place within, where 
there had been no cleansing or sterilization, than by an operation with a knife in 
the hands of an experienced surgeon, and at a place where cleansing and sterilization 
were easy. We think the evidence sustains a finding of accidental death.” 

By “accidental death” the court doubtless meant death by accidental means. All 
the facts indicate an unexpected and accidental injury to the urethra. 

Elsey v. Fidelity & Casualty Co., 187 Ind. 447, 120 N. E. 42, L. R. A. 1918F, 646 
(1918): The insured suffered a sunstroke. The policy covered sunstroke by acci- 
dental means. He entered a street car and sat down while the car was in the shade. 
The car moved out into the sun, and insured was then deprived of the shade. The 
defendant contended that the exposure to sunstroke must have been through casualty 
and not by the voluntary act of the insured. It was held that the insured was entitled 
to recovery, but the court said: 

“We are of opinion that the better reasoning points out, and the weight of 
authority holds, the true test to be that, if in the act which precedes the injury, 
though an intentional act, something unusual, unforeseen, and unexpected occurs 
which produces the injury, it is accidental; but, if in the act which precedes the 
injury something usual, foreseen, and expected occurs which produces the injury, it is 
not accidentally effected.” 

Lewis v. Ocean A. & G. Corp., 224 N. Y. 18, 120 N. E. 56, 7 A. L. R. 1129 
(1918): Insured died from infection, caused by puncture of a pimple. The opinion 
apparently considered the unexpected and unforeseen result as equivalent to acci- 
dental means and the mere fact of the puncture was held to be an accident, and 
the case lends some support to the contention of plaintiff in the case at bar. How- 
ever, the introduction of germs by reason of the puncture could well have been 
regarded as accidental means, even though the puncture was intentional. 

Interstate B. M. Accident Ass’n v. Lewis, 257 F. 241, 168 C. C. A. 325 (1919): 
Insured punctured a pimple with an infected scarf pin. In became infected and he 
died. Recovery was sustained. It was held that there was no proof that insured 
knew of the infected condition of the scarf pin, and therefore that the injury was 
inflicted by accidental means. The case lends no support to plaintiff’s contention. 

Miller v. Fidelity & Casualty Co. (C. C.) 97 F. 836 (1899): While in a 
weakened condition the insured ate food containing hard, pointed, and resistant sub- 
stances, and internal injuries ensued, from which he died. It was not shown that 
the food was eaten accidentally or eaten in ignorance of the injurious qualities 
thereof. No cases are cited, but the case seems to have been decided upon the 
theory of an accidental result and not accidental means, and to that extent lends 
support to plaintiff’s contention. 

Hornby v. State Life Insurance Co., 106 Neb. 575, 184 N. W. 84, 18 A. L. R. 
106: Insured injured his thumb, probably by contact with a sand bur. He was an 
undertaker and did embalming, and possibly became infected in that way. His arm 
became inflamed and he died. It was held that in the absence of a showing that the 
wound was intentionally inflicted the presumption of accident followed. The case 
cannot be said to be an authority supporting the plaintiff. . 

Independent Order of Puritans v. Lockhart (Tex. Civ. App.) 212 S. W. 559 
(1919): Insured’s eye was injured by wind blowing dust in it. The court seems 
to have assumed that the blowing of dust was not an accident, but that the injury 
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followed from the “unusual effect of the known cause,” and that the accidental 
means was determined from the effect and not from the cause. No cases are cited 
and there is no discussion of what constitutes accidental means. It may be that in 
Texas, at the season of the year when the injury occurred, the blowing of dust in 
one’s eye is not accidental, but, to persons living in quieter portions ‘of the country, 
that conclusion scarcely seems to be sound. 

Bailey v. Interstate Casualty Co., 8 App. Div. 127, 40 N. Y. S. 513, affirmed 158 
N. Y. 723, 53 N. E. 1123, without opinion (1896): The insured was injured by a 
hypodermic needle. The court cited the Barry Case. It was suggested that the 
movement of the horse may have caused the needle to go deeper than he intended. 
He was sitting in a buggy at the time. He was intentionally using the hypodermic 
needle. It was held that there was evidence from which the jury might find the 
injury resulted from accidental means. There is not sufficient discussion of acci- 
dental means to make the case a satisfactory authority’ for plaintiff. 

Gallagher v. Fidelity & Casualty Co., 163 App. Div. 556, 148 N. Y. S. 1016, 
affirmed 221 N. Y. 664, 117 N. E. 1067 (1914): The insured suffered sunstroke. It 
was held that the plaintiff was entitled to recovery as for an injury by accidental 
means. 

Continental Casualty Co. v. Clark, 70 Okl. 187, 173 P. 453, L. R. A. 1918F, 1007 
(1918): Insured died as a result of sunstroke. It was held that the death was by 
accidental means, since deceased did not knowingly and intentionally expose himself 
to the heat of the sun without regard to the consequences. It was held that “means” 
and “cause” meant the same thing. If anything, the case is an authority for de- 
fendant’s contention in the case at bar. 

The cases of Interstate Business Men’s Ass’n v. Lester, 257 F. 225, 168 C. C. A. 
309 (1919); State Life Ins. Co. v. Allison, C. C. A.) 269 F. 93, 14 A. L. R. 412 
(1920); and Great Southern Ins. Co. v. Churchwell, 91 Oki. 157, 216 P. 676, 28 
A. L. R. 97, are all cases where the insured was killed in battle—the first being with 
strikers in Colorado and the last two in the late war in Europe. In these cases 
recoveries were sustained. There were no provisions in the policies excepting injury 
in battle or forbidding military service, and it was held in substance in each case 
that, while the insured knowingly entered the battle aware of the danger, yet the 
fact that bullets found their marks in their bodies was accidental. On these facts the 
cases are so distinguished as to constitute no authority for plaintiff’s contention. 

The above constitute all the cases cited by respondent which we deem sufficiently 
in point to notice. There is another widely cited case referred to in many of the 
cases which plaintiff failed to cite. It is the case of Horsfall v. Pac. Mut. Life Ins. 
Co., 32 Wash. 132, 72 P. 1028, 63 L. R. A. 425, 98 Am. St. Rep. 846 (1903): The 
insured was assisting in carrying a heavy iron bar. He had to stoop in an unnatural 
position to lift his end of the bar. He immediately complained, and became sick, 
and soon after died from dilated heart. There was no discussion of unexpected 
result of an intentional act, nor was there any evidence of slip or mishap. While 
there was no discussion of the question, the case is apparently in point on its facts, 
and has been frequently cited in cases holding in conformity to plaintiff’s connection 
in this case. 

Accident Ass’n v. Barry, 131 U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60 (1889): Plain- 
tiff has cited and relies upon this case. It has been frequently cited as authority on 
each side of the question we are considering. As it is a decision by the United States 
Supreme Court, it should be discussed fully. The insured in that case was a physi- 
cian. He and others came out of a building and jumped from a platform four or 
five feet in height. The insured jumped last, and landed on his feet heavily and with 
a jar. He at once became very ill. His death followed 9 days afterward and was 
found due to a stricture of the duodenum, which could have been caused by the jar. 
The jumping off of the platform was intentional. The trial court instructed the 
jury that, 

“‘And I instruct you that, if Dr. Barry jumped from the platform and alighted 
on the ground in the way he intended to do, and nothing unforeseen, unexpected, or 
involuntary occurred, changing or affecting the downward movement of his body, as he 
expected or would naturally expect such a movement to be made, or causing him to 
strike the ground in any different way or position from that which he anticipated or 
would naturally anticipate, then any resulting injury was not effected through any 
accidental means. (But if, in jumping or alighting on the ground, there occurred, 





954 Insurance Law Journal, Vol. 64. [May, 1925 


from any cause, any unforeseen or involuntary movement, turn, or strain of the 
body, which brought about the alleged injury, or if there occurred any unforeseen 
circumstance which interfered with or changed such a downward movement as he 
expected to make, or as it would be natural to expect under such circumstances, and 
as caused him to alight on the ground in a different position or way from that which 
he intended or expected, and injury thereby resulted, then the injury would be 
attributable to accidental means. * * *’” 

The United States Supreme Court approved this instruction on the theory that 
there was evidence of some miscalculation or mishap on the part of the insured be- 
tween the time he left the platform and the time his feet struck the ground. The 
court said that— . , 

“The court properly instructed them that the jumping off the platform was the 
means by which the injury, if any was sustained, was caused; that the question was, 
whether there was anything accidental, unforeseen, involuntary, unexpected, in the 
act of jumping, from the time the deceased left the platform until he alighted on 
the ground; that the term ‘accidental’ was used in the policy in its ordinary, popular 
sense, as meaning ‘happening by chance; unexpectedly taking place; not according 
to the usual course of things; or not as expected’; that, if a result is such as follows 
from ordinary means, voluntarily employed, in a not unusual or unexpected way, it 
cannot be called a result effected by accidental means; but that if, in the act which 
precedes the injury, something unforeseen, unexpected, unusual occurs which pro- 
duces the injury, then the injury has resulted through accidental means.” (Italics 
ours.) 

I am unable to understand how the language used in the instruction to the jury 
given by the trial court and approved by the Supreme Court of the United States can 
be construed as lending any support to the doctrine that, where the injury is the 
unexpected result of an intentional act, it is caused by accidental means. The United 
States Supreme Court defined what is meant by accidental means, and that definition 
is undoubtedly correct, but apparently courts have taken that definition and applied 
it to the result and not to the means which produces the result. The case is not 
only not an authority for plaintiff, but, in my judgment, is the strongest sort of 
authority for defendant’s contention. 

Cases Cited and Relied upon by Defendant. 

In Stokely v. Fidelity & Casualty Co., 193 Ala. 90, 69 So. 64, L. R. A. 1915E, 955 
(1915), an operation was performed on insured to relieve appendicitis. The wound 
closed, and apparently progressed favorably. There were no complications for 4 or 5 
days, when insured went into a fit of vomiting and the wound was reopened and 
insured died. It was held that the rupture of the stitches was not an accident causing 
the death, but was a failure of the means taken to prevent death from other indepen- 
dent causes. It is quite similar on its facts to the case at bar. 

Southard v. Assurance Co., 34 Conn. 574, Fed. Cas. No. 13,182 (1868): The 
insured jumped off a train without injury and hurried to another station to see some 
one. He thereafter had only a short time to catch his train and ran part of the way 
back to the first station. A rupture appeared. Nothing unusual or unexpected in 
his movements in running was shown. It was held that the jumping and running 
were intentional acts, and that the injury occurred through no mishap, and therefore 
there could be no recovery. 

Rock v. Travelers’ Insurance Co., 172 Cal. 462, 156 P. 1029, L. R. A. 1916E, 1196 
(1916): The insured in this case died from acute dilation of the heart, caused by 
overexertion on his part in carrying down stairs one end of the burial casket at a 
funeral. No mishap, slip, or mischance was shown to have occurred any more than 
the heavy lifting and possibly the holding of insured’s end of the casket in an un- 
natural, although voluntary, position. A recovery was denied. The opinion ably 
differentiates between accidental death and death by accidental means. 

Bennett v. Occidental Life Insurance Co., 39 Cal. App. 384, 178 P. 964 (1919): 
Insured died soon after lifting a heavy iron pipe. No mishap or unexpected event was 
shown to have occurred. The death was held not to be due to accidental means, fol- 
lowing Rock v. Ins. Co., supra. 

Olinsky v. Railway Mail Ass’n, 182 Cal. 669, 189 P. 835, 14 A. L. R. 784 (1920): 
Insured went bathing, and attempted to swim against a strong current, causing stren- 
uous exertion. He began to bleed at the mouth, and several hemorrhages ensued, 
and death followed. He had been suffering from tuberculosis. It was held that 
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there could be no recovery, and the opinion carefully differentiated between accidental 
death and death by accidental means. 

Cobb v. Accident Ass’n, 96 Ga. 818, 22 S. E. 976 (1895): Insured was carrying 
some heavy baggage, and his eyesight was injured by the strain or overheating in 
that work. No slip or mishap of any sort was shown. The injury was held not to 
have been due to accidental means, and recovery was denied. 

Schmid v. Accident Ass’n, 42 Ind. App. 483, 85 N. E. 1032 (1908): The insured 
lived in Indiana where the altitude was relatively low. He went to Colorado Springs, 
Colo., and, in an altitude of approximately six thousand feet carried his heavy grips 
up a long flight of stairs to the Antlers Hotel. The exertion in such rarefied at- 
mosphere caused his death. A recovery was denied. The court held that, where 
injury occurred as the result of intentional acts, it is not produced by accidental 
means. The cases on the subject were extensively and clearly reviewed. 

Husbands v. Travelers’ Accident Ass’n (Ind. Sup.) 133 N. E. 130 (1921): In- 
sured’s death was directly due a hemorrhage caused by his exertion in shaking down 
the ashes in a furnace. The case approves the Schmid Case, supra, and held there 
could be no recovery as for accident, and carefully differentiated between death by 
accident and death by accidental means. 

Carnes v. Traveling Men’s Ass’n, 106 Iowa, 281, 76 N. W. 683, 68 Am. St. Rep. 
306 (1898): It was held that, where insured took morphine, knowing how much he 
was taking, and died as a result thereof, such death was not produced by accidental 
means, even though he did not know that such amount of morphine would produce 
death. A recovery was denied, and the court distinguished between an accidental 
death and death by accidental cause. 

Feder v. Traveling Men’s Ass’n, 107 Iowa, 538, 78 N. W. 252, 43 L. R. A. 693, 
70 Am. St. Rep. 212 (1899): The insured was tubercular. His death was caused 
by hemorrhage resulting from a ruptured artery. He stood on a chair and reached 
over and closed a window, and this act induced a hemorrhage. There was no evi- 
dence of any slip or fall or unexpected strain in closing the window or that he lost 
his balance. Recovery was denied, and the court made the same distinction made 
in the Carnes Case, supra. 

Smouse v. Traveling Men’s Ass’n, 118 Iowa, 436, 92 N. W. 53 (1902): The 
insured had been ill with pneumonia, and was apparently recovering, but was still 
very weak. Some friends called to see him and his wife awakened him and told 
him of their visit. He made a sudden and strenuous effort to remove his nightshirt 
by pulling it over his head, and in some way sustained rupture of a blood vessel and 
died. The court held that, if the strenuous effort to remove the nightshirt was an 
intentional act, there could be no recovery. It was held that the case should be sub- 
mitted to the jury on the question of whether the effort was intentionally made, and 
said there could be no recovery for the accidental result of an intentional act. 

Lehman v. Accident Ass’n, 155 Iowa, 737, 133 N. W. 752, 42 L. R. A. (N. S.) 
562 (1911): Insured was engaged in bowling, and while so engaged strained his 
side. Soreness ensued, and appendicitis was found to have developed. Recovery 
was denied, and it was held that the injury was the unexpected result of an inten- 
tional act; that the means which inflicted the injury must be accidental and not the 
result. There was no slip or falling or unexpected movement on the part of the 
insured at the time he received the strain. 

The four cases last above cited were discussed somewhat in my consideration 
of Rowe v. U. C. T. Ass’n, 186 Iowa, 454, 172 N. W. 454, 4 A. L. R. 1235, wherein 
it was shown that the Rowe Case is out of harmony with other well-considered cases 
in Iowa. 

Salinger v. Fidelity & Casualty Co., 178 Ky. 369, 198 S. W. 1163, L. R. A. 1918C, 
101 (1917): Insured lost his sight through exertion in placing boxes upon a high 
shelf. His exertion was intentionally undergone, and it was held that the injury was 
not caused by accidental means. 

U. S. Casualty Co. v. Malone, 126 Miss. 73, 87 So. 896 (1921): The insured 
died from an infection received from a towel while rubbing his foot. It was held 
that his act was intentional and not accidental, and that there could be no recovery 
because his death was not caused by accidental means. Other cases have been noted 
where the infection was received by towel or other instrument not known to have 
been infected and recovery sustained. 

Tuttle v. Life Insurance Co., 58 Mont. 121, 190 P. 993, 16 A. L. R. 601 (1920): 
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The insured was a member of a hunting party, and went off in the mountains by 
himself, and was not seen or heard from for a long time. Later he was found dead. 
There was no evidence whatever of the cause of his death. There was also no timely 
notice of death. The citation therefore is of little value, except that the opinion 
recognizes the distinction between accidental death and death by accidental means. 

Fane v. Ass’n of Railway Mail Clerks, 197 App. Div. 145, 188 N. Y. S. 222 
(1921): The insured was ruptured while lifting a heavy sack of mail. No lurch of 
the train, slip, or mishap is shown to have occurred. The only unusual thing which 
occurred was that the strain resulted in a rupture. It was held that the act in lifting 
the mail sack was intentional, and that only the result was accidental, and therefore 
there could be no recovery. This case is quite similar in its facts to Young v. 
Railway Mail Ass’n, supra, decided by the St. Louis Court of Appeals, which 
reached exactly the opposite conclusion. 

Appel v. A2tna Life Insurance Co., 86 App. Div. 83, 83 N. Y. S. 238, affirmed 189 
N. Y. 514, 72 N. E. 1139 (1903): The insured died from appendicitis, caused by 
intentionally riding a bicycle. An operation to relieve him was performed, but he 
died three days later. The appendix was found to have been ruptured and to have 
been diseased. No showing was made of unusal shock, fall, or mishap, and it was 
in evidence that the use of the muscles could have caused the rupture. No recovery 
was allowed for the unexpected result of an intentional act. 

Niskern v. Brotherhood of Carpenters, etc., 93 App. Div. 364, 87 N. Y. S. 640 
(1904): Insured suffered disability from intentional exertion in lifting a heavy 
timber. It was held that the disability was not caused by accidental means. How- 
ever, the policy was not an accident policy. 

Barnstead vy. Commercial Travelers’ Ass’n, 204 App. Div. 473, 198 N. Y. S. 416 
(1923): Insured died after administration of nitrous oxide gas for tooth extraction. 
His previous condition was such that he was liable to sudden death. The gas was 
skillfully administered and at his request. Held, that death was not caused by acci- 
dental means, though death was not the usual result of the use of such gas. This is 
one of the few cited cases which is at all similar to the case at bar on the facts. 

Casualty Co. v. Johnson, 91 Ohio St. 155, 110 N. E. 475, L. R. A. 1916B, 1018 
(1914): The insured suffered disability from dilation of the heart, due to a shock 
from a cold bath. Insured intended to do just what he did do. There was no slip 
or fall or mischance shown to have occurred. It was held that there could be no 
recovery for the unexpected result of an intentional act. 

Pledger v. Business Men’s Accident, Ass’n (Tex. Civ. App.) 197 S. W. 889 
(1911): The insured ruptured his heart in lifting cotton bales. It was held that, if 
the result was caused by an intentional act, there could be no recovery, but the court 
held that the clause limiting recovery to death by accidental means was hidden among 
obscure conditions on the back of the policy and was ambiguous, and permitted the 
recovery on the ground of accidental death as distinguished from death by acci- 
dental means. 

Westmoreland v. Accident Insurance Co. (C. C.) 75 F. 244 (1896). The insured 
was suffering pain and had chloroform administered to relieve such pain, and choked 
or smothered before coming under the influence of the chloroform. The citation is of 
no value here because the cause of death was known and was excepted by the terms 
of the policy, and the denial of recovery went off on that point. 

Travelers’ Insurance Co. v. Selden, 78 F. 285, 24 C. C. A. 92 (1897): Insured 
ran up a hillside, and was attacked by pains in his head and died. Apoplexy super- 
induced by intentional exertion was the cause of death. There was no stumbling or 
falling or any mishap. The citation is of no value here because the case went off 
on the point that there was no evidence of accident and conclusive evidence of disease. 

Shanberg v. Fidelity & Casualty Co. 158 F. 1, 85 C. C. A. 343, 19 L. R. A. 
(N. S.) 1206 (1907): This is a widely cited case. The insured had fatty -degenera- 
tion of the heart and suffered a heart rupture from overexertion intentionally under- 
taken in helping carry a door weighing about 86 pounds. No slip, fall, or wrench 
was shown to have occurred. It was held that there could be no recovery on the 
ground that the heart rupture was the accidental result and not the accidental means 
through which death was effected. 

Hastings v. Travelers’ Insurance Co. (C. C.) 190 F. 258 (1911): Insured died 
from dilation of the heart, induced by a voluntary effort in raising and lowering him- 
self by his arms from a sitting position in a Morris chair. This was done in an 
exhibition of his strength. Nothing unexpected or unusual happened during the 
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physical exercise, except the result itself, and it was held that there could be no 
recovery. 

Whitehead v. Railway Mail Ass’n (C. C. A.) 269 F. 25 (1920): Insured volun- 
tarily got off a moving railroad train and went to a place below a bridge over which the 
train was moving. He was injured in the course of such movement. The facts are 
not elaborated upon, and the citation does not appear to be of value. 

Clidero v. Scottish Accident Insurance Co., 29 Scottish Law Rep. 303 (1892): 
This case has been widely cited. Insured was putting on his stockings, leaning over 
for that purpose, when he felt something give way. His colon was displaced, causing 
distension with stoppage of the heart. The majority of the court found that the dis- 
placement was not due to any unexpected strain or wrench, but was the result of 
an intentional act, and there could be no recovery. 

The above constitute the court opinions cited by defendant. The case of Mc- 
Carthy v. Travelers’ Ins. Co., 15 Fed. Cas. 1,254, No. 8,682, decided in 1878, has been 
cited in a number of cases we have discussed. There the insured died from a rup- 
tured blood vessel in his lung. The evidence tended to show that he was intentionally 
swinging Indian clubs and one of the clubs struck the stove and caused an unexpected 
strain. The law announced was declared in an instruction to the jury by the federal 
circuit court in Wisconsin. Part of the instructions are set forth because they very 
clearly express the law governing the point in controversy here. I quote from page 
1255 as follows: 

“T instruct you that, if the deceased voluntarily took in his hands the clubs for 
exercise, and used them for such exercise in the way and precisely as he intended to 
do, and without anything occurring to interfere with his intended and usual move- 
ments in such exercise; that is, if he voluntarily used them in the ordinary way for 
taking such exercise, without the occurrence of any unusual circumstance interrupt- 
ing or interfering with such use, or causing any unforeseen, accidental or involuntary 
movement of the body, and in such use of the clubs there occurred the rupture of a 
blood vessel and consequent injury as cla:med, I do not think it could then be said 
that the means through which the injury was effected were accidental. But, if while 
engaged in such exercise there occurred any unforeseen, accidental or involuntary 
movement of the body of the deeased, which, in connection with the use of the clubs, 
brought about the injury; or, if there occurred any unforeseen or any unexpected cir- 
cumstance which interfered with or obstructed the usual course of such exercise, 
and there was thereby produced an involuntary movement, strain or wrenching, by 
means of which the injury was occasioned, that would be an accident within the spirit 
of this policy; that is, the means by which the injury was effected would in such case 
be accidental.” 

I will also notice three other cases which I do not find cited in the briefs of 
either appellant or respondent. They tend strongly to support appellant’s contention. 

Ramsey v. Fidelity & Casualty Co., 143 Tenn. 42, 223 S. W. 841, 13 A. L. R. 651 
(1920): A demurrer to the petition was sustained by trial court. Petition failed to 
charge that the injury was caused by accidental means. Insured had a tooth extracted, 
and bacteria entered the wound, resulting in a fatal attack of blood poisoning. 
Hall, J., said: 

“The bill does not allege that the tooth was pulled by accident, nor does it allege 
that any accident happened while the tooth was being pulled. The means by which the 
gum was injured were intentionaly and purposely applied. The insured knew that 
the inevitable result of pulling the tooth would be to break down and lacerate the gum 
tissue. It was the result that followed the pulling of the tooth and the laceration of 
the gum tissue that was unlooked for, unexpected, and unforeseen. There can be no 
inference from the allegations of the bill that there was any accident in connection 
with the pulling of the tooth. The injury, which resulted to the gum from the pulling 
of the tooth, was the ordinary and natural result of such an operation. 

“It was held by this court in Stone v. Fidelity & Casualty Co., 133 Tenn. 673, 
182 S. W. 252, L. R. A. 1916D, 536, Ann. Cas. 1917A, 86, that the general rule is that 
an injury is not produced by accidental means within the meaning of an accident 
policy, where the injury is the natural result of an act, or acts, in which the insured 
intentionally engages. In that case this court, speaking through Special Justice 
Fancher, said: 

““*A person may do certain acts the result of which produces unforeseen conse- 
quences resulting in what is termed an accident; yet it does not come within the 
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terms of this contract. The policy does not insure against an injury that may be 
caused by a voluntary, natural, ordinary movement, executed exactly as was intended. 

“*Therefore, to determine the matter, we look, not to the result merely, but to 
the means producing the result. It is not sufficient that the injury be unusual and 
unexpected, but the cause itself must have been unexpected and accidental.’ 

“In that case Stone (the insured) had attended a football game on a cool day 
when the ground was damp and contracted a cold, resulting in lumbago, and who, 
after medical treatment and the debility resulting from a purgative which he had 
taken, and while lying in bed, had a paper brought, reached for it, and raised it sud- 
denly above his head, when his strong blood pressure caused a rupture of the retina, 
destroying the sight of one eye. In that case the court further said: 

“*The movement of the hand suddenly to get the paper was executed exactly as 
intended. It was a simple and ordinary movement. The rushing of the blood with 
excessive pressure, rupturing the retina, was therefore caused by natural means. 
While the result was not foreseen, the causes producing that result were not acci- 
dental. It is well in line with the cases above cited sustaining the majority rule, which 
we adopt. This rule affords a reasonable interpretation of the contract.’ 

“Mr. Joyce, in his recent Work on Insurance, states the rule thus: 


“‘In this connection it may be noted that the language of the policy may, it is 
held, warrant a distinction between accidental death and accidental means. Thus in 
case’ of an insurance against death from bodily injury caused by violent, accidental, 
external, and visible means, the court said: “A person may do certain acts the result 
of which acts may produce unforeseen consequences, and may produce what is com- 
monly called accidental death, but the means are exactly what the man intended to use, 
and did use, and was prepared to use. The means were not accidental, but the result 
might be accidental.” This distinction is more clearly apparent where the policy uses 
words intended to qualify or extend the rule as to proximate and remote cause, as 
where the provision is “shall die from the effects of such injury.” Here the death 
need not be immediately caused by the injury, yet if the injury was immediately 
caused by the accident, and the death ensued as a natural consequence or effect of 
the injury, then the assurer is liable. So in an Iowa case a distinction is also made 
between an accidental cause and an accidental result, between an agreement to pay 
the policy amount in case assured should meet with an accidental death, and in under- 
taking to pay said amount in case assured’s death is produced by accidental means. 
In other words, the result may not have been intended nor anticipated, and may have 
been such that it could not have been foreseen. The voluntary and intentional act of 
the person suffering the unanticipated result may have been the immediate cause of 
the result. Nothing may have been done or have occurred which assured had not 
foreseen and planned, except the injury and the consequence resulting therefrom, 
and, again, the result which follows assured’s act may not have been the usual result 
thereof, but may have been unusual and unexpected and still not be accidental, as 
where the act which produced such unexpected result was voluntary. The above 
applies where the policy provides for. recovery in the event of death, but only where 
death results from bodily injuries effected solely by external, violent, and accidental 
means. The means which cause the injury only, and not the injury itself, are referred 
to by the clause of an accident policy providing that the insurer’s liability shall attach 
only when the injury is through “external, violent and accidental means.” ’” 


The opinion then cites and quotes from numerous cases we have discussed and 
affirmed the action of the trial court and concluded as follows: 


“We think, according to the great weight of authority, the rule is that the means 
must be accidental. It is not sufficient that the illness or death that followed the 
means was accidental. In the instant case the injury to the gum, from which blood 


poison resulted, was the natural result of pulling the tooth, and one which the insured 
knew would be inevitable.” 


Herdic v. Maryland Casualty Co., 149 F. 198, 79 C. C. A. 156 (C. C. A., 3d Cir. 
1906): Insured’s death resulted from septicemia ensuing upon a surgical operation 
for appendicitis. The action of the trial court in sustaining a demurrer to the state- 
ment of claim or petition was affirmed. The policy covered death resulting from 
septiceenmia, but the court held that the policy did not cover such death, unless caused 
by accidental means. No cases were cited. The ruling was based upon a construc- 
tion of the policy itself. The petition alleged that defendant “did insure Carl Herdic 
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in the sum of $5,000 against death from septicemia,” and evidently did not charge 
that such septicemia was caused through accidental means. 

Kendall v. Travelers’ Insurance Co., 87 Or. 179, 169 P. 751 (1918): Plaintiff 
appealed from an order granting defendant a new trial. The order was affirmed 
The court held the following instructions requested by defendant should have been 
given: 

“*The jury is instructed that, if plaintiff directed the barber to remove the in- 
growing hairs from his chin, and the barber proceeded to remove the hair under 
instructions from plaintiff, plaintiff cannot recover in this case, even though the work 
of the barber was unskillfully done and the results were such that neither the plaintiff 
nor barber anticipated. 

“Tf the abrasion of plaintiff’s chin was due to the intentional act of the barber in 
endeavoring to remove an ingrowing hair thereon, plaintiff cannot recover, and your 
verdict should be for the defendant.’ ” 

The court then said: 

“We note that the defendant does not insure merely against injuries, although 
they might constitute an unexpected effect. The damage, whether anticipated or not 
as a result, must have happened through accidental, violent, and external means. All 
three of these ingredients must unite to form the cause of the subsequent hurt 
before there can be a recovery under the admitted terms laid down in the constitution 
and by-laws of the defendant. A man’s leg might be broken by a runaway team com- 
ing suddenly upon him from behind. He might reasonably expect to be confined 
to his bed for. some weeks, and yet the cause of the fracture would be accidental. 
On the other hand, he might purposely inflict upon himself a slight pin scratch which 
would ordinarily pass unnoticed and septicemia might ensue and unexpectedly ampu- 
tation of the injured part might become necessary, yet the scratch would not be acci- 
dental. In other words, under such a policy as this the liability must be determined 
by causes rather than consequences. 

“Tt may be conceded that the injury inflected by the barber’s tweezers was exter- 
nal. We cannot stop to weigh and haggle about the degree of violence involved. 
The question to be determined is whether the cause of the injury was accidental, and 
whether the instructions asked for should have been given. * * * 

“The jury might consider that it was impossible to perform the required opera- 
tion without making some incision of the skin so as to reach the hair growing under- 
neath, and that on that account the barber intentionally, and with the implied con- 
sent, at least, of the plaintiff, made the cut which afterwards became infected. This 
would not be an unwarranted conclusion from the plaintiff’s own testimony. If, there- 
fore, the wound was made intentionally, it would not come within the meaning of the 
term ‘accidental means.’ Consequently the fifth and sixth instructions should have 
been given to the jury.” 

The court then cited approvingly some of the cases we have discussed where it 
was held that the unexpected result of an intentional act does not constitute accidental 
means. 

Some of the text-writers have announced the rule that accidental means are those 
which produce effects which are not their natural and probable consequences. In 
Cooley’s Briefs on the Law of Insurance, vol. 4, p. 3156, it is said: 

“An effect which is not the natural or probable consequence of the means which 
produced it, an effect which does not ordinarily follow and cannot be reasonably antici- 
pated from the use of such means, an effect which the actor did not intend to produce 
and which he cannot be charged with the design of producing, is produced by acci- 
dental means.” 

This announcement is based on many of the cases I have discussed. There 
appears to be confusion between cause and result. The alleged rule involves accept- 
ance of the accidental result as the equivalent for accidental cause. A review of the 
various texts on the subject would be of little value, since they are largely mere 
digests of cases herein discussed. 

[1] As above indicated, the rule that injury or death is produced by accidental 
means when the result is unusual, unexpected, or unforeseen seems largely to be built 
upon a misconception of the case of U. S. Mutual Accident Ass’n v. Barry, 131 U. S. 
100, 9 S. Ct. 755, 33 L. Ed. 60, above discussed. That case clearly lays down the rule 
contended for by defendant in the case at bar. In discussing “accidental means” 
Mr. Justice Blatchford most correctly said that the jumping off the platform was 
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the means causing the injury, and that the question submitted to the jury was 
whether there occurred anything accidental, unforeseen, involuntary, or unexpected in 
such act of jumping, that is, in the means which produced the injury, from the 
time deceased left the platform until he alighted upon the ground. That which 
occurred when Dr. Barry alighted upon the ground was clearly the result. It was 
not enough that the result was unexpected, unforeseen, or out of the ordinary. The 
learned justice then laid down the proposition, which seems to me is decisive of this 
case and fully sustains defendant’s contention here “that, if a result is such as 
follows from ordinary means, voluntarily employed, in a not unusual or unexpected 
way, it cannot be called a result effected by accidental means; but that if, in the act 
which precedes the injury, something unforeseen, unexpected, unusual occurs which 
produces the injury, then the injury has resulted through accidental means.” Could 
language be plainer? The words “in a not unusual or unexpected way” plainly 
modify the verb “employed” and not the preceding verb “follows.’ If the language 
could possibly be made plainer, it would be by saying that, where the means which 
causes the injury was voluntarily employed in the usual and expected way, the 
resulting injury is not produced by accidental means, even though such resulting 
injury is entirely unusual, unexpected, and unforeseen. 


[2-4] “Means” in the plural form, but in the singular sense and construction, is 
defined by Webster’s New International Dictionary as “that through which, or by 
the help of which, an end is attained; something tending to an object desired; inter- 
mediate agency or measure; necessary condition or .co-agent; instrument.” In the 
sense the word “means” is used in the policies in this case it is equivalent to cause. 
Defendant insured only against death or injury suffered through accidental means 
or cause. The burden was upon plaintiff to show an accidental cause of insured’s 
death. Assuming that insured’s death was caused by the operation voluntarily under- 
taken and admittedly performed in a skillful manner, plaintiff must show that some- 
thing unforeseen, unusual, or unexpected and unintended occurred during the progress 
of the operation and that this something caused insured’s death. It is not enough 
that there be suspicion, guess, possibility, or speculation that something unexpected, 
unsual, or unforeseen occurred during the operation. She must prove it as a fact to 
the satisfaction of the jury, else the policies in suit must be regarded as restricted 
life and not as accident insurance policies. No duty rested upon defendant to show 
that insured did not die through accidental means. Plaintiff must offer substantial 
proof that he did die through accidental means, and, failing to offer such proof, can- 
not be permitted to recover under insured’s accident insurance policies. It is clear 
beyond cavil that plaintiff offered not the slightest proof that anything unforeseen, 
unusual, or unexpected occurred while the operation was being performed. She 
has offered only proof tending to show that an unforeseen, unusual, and unexpected 
result followed the performance of an apparently necessary surgical operation under- 
taken at request of insured and skillfully performed. She is therefore not entitled 
to recover, and the judgment below should be reversed. 


The views above outlined are contrary to those announced by the Courts of 
Appeals in Young v. Railway Mail Ass’n, 126 Mo. App. 325, 103 S. W. 557; Beile v. 
Travelers’ Protective Ass’n, 155 Mo. App. 629, 135 S. W. 497, and Columbia Paper 
Stock Co. v. Fidelity & Casualty Co., 104 Mo. App. 157, 78 S. W. 320. The sugges- 
tion in Eicks v. Fidelity & Casualty Co., recently decided by Division 1 and reported 
in 300 Mo. 279, 253 S. W. 1029, which I regard as not matter of actual decision in 
that case, is also out of harmony with the views I have above outlined. The fore- 
going cases should be overruled. I think all the other cases from this court and the 
Courts of Appeals are clearly distinguishable on their facts. 


Piling Inference upon Inference. 


Defendant also contends that its demurrer to the evidence should have been sus- 
tained because the conclusion as a fact that insured died as a result of the operation 
for the hernias can only be reached by mounting inference upon inference; that is 
to say, it must first be inferred that the obstruction of the bowel, conceded to have 
been the immediate cause of death, was brought about by a thrombus in the mesenteric 
artery, and then it must be further inferred that the thrombus was caused by the 
operation. Before the judgment can be affirmed this contention must be resolved 
against defendant. In the view I have taken and have above outlined at necessary 
but unusual length, it becomes unnecessary to pass upon this contention, and I will 
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not notice it further than to state the presence of the question in the record bfeore us. 
Plaintiff’s Involuntary Election. 

[5] Plaintiff has filed an additional abstract of the record showing the action of 
the trial court in requiring her to elect as between the first and third counts of the 
petition upon the one hand or upon the second and fourth counts thereof upon the 
other, and her involuntary election to stand upon the second and fourth counts. 
Such additional abstract shows that plaintiff's exception was duly saved by sufficient 
term bill of exceptions. If it be assumed that the trial court erred in requiring such 
election, we see no way to correct such alleged error upon defendant’s appeal. Plain- 
tiff did not appeal from the order requiring her to elect as between such counts. 
It therefore becomes unnecessary to consider defendant’s contention, made in its 
brief, that the trial court properly required such election as between the first and 
third counts and the second and fourth counts because they set up alleged inconsistent 
claims. 

For the reasons heretofore stated, the judgment below is reversed, and, because 
of apparent conflict between this opinion and Ejicks v. Fidelity & Casualty Co., 300 


Mo. 279, 253 S. W. 1029, decided by Division 1, the cause is ordered transferred 
to the court en banc. 


All concur. 


Per Curiam. The foregoing opinion of David E. Blair, J., is adopted as the 
opinion of the court en banc. 


All concur, except James T. Blair, J., not sitting, and Walker, J., absent. 


GREAT NORTHERN LIFE INS. CO. v. HOLMES. (No. 1691.) 
(Court of Civil Appeals of Texas. El Paso. Dec. 18, 1924. Rehearing Denied 
Jan. 15, 1925.) 

267 Southwestern Reporter 736. 

APPEAL AND ERROR—FILED PAPER WRITING SIGNED BY APPEL- 
LANT’S COUNSEL, BUT NOT INDICATING THAT IT WAS PRE- 
SENTED TO COURT, HELD INSUFFICIENT AS RESERVATION OF 
EXCEPTIONS TO COURT’S CHARGE. 

A paper writing signed by appellant’s counsel, appearing in the transcript, a recital 
of which indicated objections were made orally to court’s charge, and that the filed 
paper was intended to be of the nature of a bill of exceptions, held insufficient to 
reserve the exceptions, where it did not appear they were presented to court and acted 
upon by it, as required by Rev. St. 1911, art. 1971. 

(For other cases, see Appeal and Error, Dec. Dig. § 511[1].) 

Appeal from El Paso County Court; J. M. Deaver, Judge. 

Action by Mame Lucile Holmes against the Great Northern Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

W. S. Berkshire, of El Paso, for appellant. 

Loomis & Kirkland, of El Paso, for appellee. 

Harper, C. J. Being no objection to the statement of the nature and result of 
the suit, contained in appellant’s brief, we copy and adopt it. 

This suit was instituted by the appellee against the appellant to enforce her claim 
for $100 per month, under a certain policy of health insurance for the period begin- 
ning the Ist day of April, 1923, to the date of the filing of her original petition, 
October 8, 1923. Appellee claimed that she was entitled to recover under the provi- 
sions of said policy, as follows: 

“For a period of continuous total disability, of one day or more, and so long as 
insured lives and suffers said total disability, during which the insured shall, inde- 
pendently of all other causes, be necessarily and continuously confined to the house 
and wholly disabled, and prevented by bodily disease not hereafter excepted, from 
performing any and every kind of duty pertaining to her occupation, the association 
will pay a monthly indemnity at the rate of the monthly indemnity hereinbefore speci- 
fied.” (Which is at the rate of $100 per month.) 

The case was tried on plajntiff’s original petition. Defendant answered by 
general demurrer and general denial, and also by special answer, as contained in its 
first amended original answer. The case was tried before a jury, and a verdict 
rendered in favor of plaintiff below, against appellant, for the sum of $569.21. 

Appellant presents in its brief but two assignments of error, both to the effect 
that the court erred in overruling defendant’s exceptions to the charge to the jury. 
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Appellee objects to the consideration of these assignments, because it is not shown 
that the plaintiff in error has properly reserved his exceptions in the lower court. 
This is well taken. There appears in the transcript a writing signed by appellant’s 
counsel, reciting : 

“At the time of the trial of the above-named cause, in the above-named court, 
and before the court read his main charge to the jury, the defendant in open court 
made the following objections.” (Here follows a statement of objections.) 

There is nothing in the record to show that the objections were presented to 
and acted upon by the court as required by article 1971, Revised Statutes 1911. 

The recital seems to indicate that the objections were made orally, and that the 
filed paper was intended to be of the nature of a bill of exceptions, but there is 
nothing to show that they were presented to the court except this written declara- 
tion of counsel. This is not sufficient. Gulf, T. & W. Ry. Co. v. Dickey, 108 Tex. 
126, 187 S. W. 184; Mutual Life Ins. Co. v. Rhoderick (Tex. Civ. App.) 164 
S. W. 1068. 

Affirmed. 
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NATIONAL UNION FIRE INS. CO. v. AVANT. (No. 122.) 
(Supreme Court of Arkansas. Jan. 26, 1925.) 
268 Southwestern Reporter 20. 

1. INSURANCE—PROVISIONS OF LOSS PAYABLE CLAUSE, MADE 
PART OF POLICY, GIVEN FULL EFFECT, IN ABSENCE OF FRAUD, 
THOUGH INSURED DID NOT EXAMINE THEM. 

In absence of fraud in insertion of loss payable clause, expressly made part of 
policy and attached thereto at time of issuance with insured’s knowledge, its pro- 
visions must be given full force and effect as part of contract, though insured did 
not examine them. 

(For other ca$es, see Insurance, Dec. Dig. § 150.) 

2. INSURANCE—CLAUSES IN LOSS PAYABLE CLAUSE HELD PROMIS- 
SORY WARRANTIES. 

Provisions of loss payable clause, invalidating policy-“if any change is made in 
any of the notes” given by insured for purchase price of insured automobile, or if 
any were not completely paid within 10 days after maturity, etc., held promissory 
warranties. 

(For other cases, see Insurance, Dec. Dig. § 330[1]. 

3. INSURANCE—MATURITY THEREOF WITHOUT GRACE-AND IF ANY 
CHANGE IS MADE IN ANY OF THE NOTES IN LOSS PAYABLE 
CLAUSE CONSTRUED. 

Words, “maturity thereof without grace,” in loss payable clause, invalidating 
policy if insured’s notes for purchase price of insured automobile were not paid 
within 10 days after such time, held to mean time specified by parties to mortgage 
securing them, or by extension agreement, and words, “if any change is made in 
any of the notes,” mean change detrimental to insurer. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 

4. INSURANCE—EXTENSION OF TIME FOR PAYMENT OF PURCHASE- 
won see NOTES HELD NOT MATERIAL CHANGE INVALIDATING 
POLICY. 

Extension of time for payment of notes for purchase price of automobile, in- 
debtedness for which was reduced by nearly $200 before destruction thereof by fire, 
held not material change to insurer’s prejudice within provision of loss payable 
clause invalidating policy, if any change were made in notes. 

(For other cases, see Insurance, Dec. Dig. § 330[3].) 

5. eae —RULES FOR CONSTRUCTION OF INSURANCE POLICY 

TATE 

While courts cannot arbitrarily disregard limitations on insurance company’s 
liability by stipulations and conditions expressed in policy, courts will look through 
whole contract to parties’ real intent at time of execution and give it such con- 
struction as will impute reasonable intendment, and relieve against forfeitures if 
consistent with general intendment expressed therein; any ambiguous provisions being 
construed most strongly against insurance company, which prepared policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, St. Francis County; E. D. Robertson, Judge. 

Action by Lee Avant against the National Union Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Mann & Mann, of Forrest City, for appellant. 

Ss. Si Hargraves, and Jno. M. Prewett, both of Forrest City, for appellee. 

Woop, J. This is an action by the appellee on a fire insurance policy issued 
to the appellee by the appellant, in which the appellant undertook to indemnify the 
appellee against loss or damage by fire to a seven passenger touring car. The car 
was totally destroyed by fire while the policy was in force, and the appellee alleged 
that he had fully complied with the terms of the policy on his part, and prayed 
judgment in the sum of $500, and for penaty and costs. 

The appellant admitted the issuance of the policy and the loss, but set up in 
defense that the policy contained a loss payable clause in favor of the mortgagee of 
the car, Karakoffe Motor Company; which clause contained a promissory warranty 
or condition that the policy should be wholly void, if any of the notes due the 
mortgagee should not be completely paid on or before 10 days after the maturity 
thereof, or if any change be made in any of the notes representing the incumbrance 
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otherwise than by the payment thereof. The appellant alleged that at the time the 
car was destroyed by fire said notes due the mortgagee were past due and unpaid 
for more than 10 days after maturity, and therefore the policy was void as to 
the appellee. Appellant further alleged that the mortgagee had been paid the amount 
of appellee’s indebtedness to it. 

The appellee testified, among other things, as follows: 

“I paid a premium of $14.75 for the policy. When the notes became past due 
I had made arrangements with the Karakoffe Motor Company about when I was to 
pay them. This was before the car burned. I did not tell the insurance people 
anything about these arrangements made with the Karakoffe Motor Company, until 
after the car burned. I did not notify them of the arrangements to extend the 
notes, at the time they were made. I notified them after the tar had burned to 
collect the money.” 

The appellee identified and introduced the policy, which recites that, in considera- 
tion of the warranties and the premium mentioned, it insured the automobile de- 
scribed therein to an amount not exceeding the amount specified therein. 

Under the title “warranties” in the policy, the policy contains the recital that: 

“The following are statements of facts known to and warranted by the assured 
to be true, and this policy is issued by the company relying upon the truth thereof.” 

Then follows, among other things, a loss payable clause, in which it is recited 
that the appellee owed a balance on the purchase price of the automobile of $350 
evidenced by seven notes of $50 each, payable on the 22d day of each month, 
beginning with July, 1922, and reciting that: 

The policy “shall be wholly void if any of such statements is inaccurate in 
any respect, or if any change is made in any of the notes representing said indebted- 
ness or incumbrance otherwise than by payment thereof. * * * Or if any of 
said notes shall not be completely paid, and the indebtedness represented wholly 
discharged, on or before 10 days after maturity thereof, without grace.” 

There was the further provision in the loss payable clause to the effect that the 
interest of the owner of the notes only shall not be invalidated by the failure of the 
assured to pay any of the notes within the time specified, and in such case the 
liability of the company under the policy shall be to the Karakoffe Motor Company 
only, and limited to the amount of the principal and interest then unpaid on said 
notes. There is a further provision to the effect that the policy is made and accepted 
subject to the provisions, exclusions, conditions, and warranties set forth herein, 
or indorsed hereon, and that the insured agrees that its terms embody all agreements 
then existing between himself and the company. 

The testimony of behalf of the appellant was to the effect that the Karakoffe 
Motor Company sold the automobile to the appellee; the entire consideration being 
the sum of $850. The company took a mortgage for the balance due on the purchase 
money, $350, evidenced by notes in the sum of $50 each, payable in seven installments. 
The first one or two notes were paid as they fell due. At the time the car burned, 
three of the notes were unpaid. The company extended the time for payment of 
one or two of the notes, and did not notify the insurance company of the extension. 
The insurance company inserted a loss payable clause in the policy at the time it was 
issued. The insured knew that such clause was in the policy. The premium of $14.75 
was paid and carried the policy for a year. The premium was not reduced by reason 
of the fact that the loss payable clause was inserted. 

The court gave instructions as to the burden of proof and the credibility of 
witnesses, and refused to grant appellant’s prayers for instructions as follows: 

(1) The jury is instructed to return a verdict for the defendant. 

(2) You are instructed that, unless you find by a fair preponderance of the evi- 
dence that the plaintiff, Lee Avant, paid the indebtedness of $350 owed to Karakoffe 
Motor Company, as the same became due and payable, you will find for the 
defendant. 

(3) You are instructed that, under the terms of the policy, the plaintiff agreed 
to pay $50 a month on the 22d day of each month, beginning July, 1922, to the 
Karakoffe Motor Company, and agreed that the policy would be wholly void if 
these notes were not paid as due, or if any change is made in any of said notes, 
you are instructed that, if the notes were not paid as they matured, or if any 
extensions were granted on any of the notes, the policy is void as to the plaintiff, 
and you will find for the defendant. 
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The appellant duly excepted to the rulings of the court in the refusal of these 
instructions. 


The jury returned a verdict against the appellant for the amount of the policy 
less the amount paid the Karakoffe Motor Company in the sum of $346.56. The 


court entered a judgment in favor of the appellee for that sum, from which is this 
appeal. 


[1] The policy, according to its recitals, was issued “in consideration of the 
warranties and premium hereinafter mentioned.” Under the title “Warranties” the 
loss payable clause is expressly referred to. These and other references elsewhere 
in the policy expressly make the loss payable clause a part of the policy, and the 
undisputed evidence shows that the mortgage or loss payable clause was attached 
to the policy at the time it was issued, and that the insured knew that it was so 
attached. In the absence of any proof of fraud in the insertion of this loss payable 
clause, it must be considered a part, of appellee’s contract of insurance, and its 
provisions given full force and effect as such, even if the appellee had not examined 
these provisions. Lancaster & Wife v Southern Ins. Co. 153 N. C. 285, 69 S. E. 
214, 138 Am. St. Rep. 665; Quinlan v. P. W. Ins. Co., 133 N. Y. 356-364; 31 N. E. 
31, 28 Am. St. Rep. 645; Cleaver v. Ins. Co., 71 Mich. 414-417, 39 N. W., 571, 
15 Am. St. Rep. 275; A. N. and Dan Morrison v. Ins. Co. of N. A. 69 Tex. 353, 
6 S. W. 605, 5 Am. St. Rep. 63. See, also Colonial & U. S. Mortgage Co. v. Jeter, 
71 Ark. 185, 71 S. W. 945. 


[2] In 14 R. C. L. at page 1082, § 260, a promissory warranty is defined to be 
“an absolute undertaking by the insured, contained in a policy or in a paper properly 
incorporated by reference, that certain facts or conditions pertaining to the risk shall 
continue, or that certain things with reference thereto shall be done or omitted.” 
According to this definition the clauses, “or if any change is made in any of the 
notes,” etc., “or if any of said notes shall not be completely paid and the indebted- 
ness represented wholly discharged on or before ten days after maturity thereof 
without grace,” etc., are promissory warranties. 


[3] The crux of the case is whether or not these warranties are violated by 
any change in, or by the non-payment of, some of the notes at the time they were 
due, or within the 10 days of grace thereafter, as specified in the warranties. The 
words, “maturity thereof without grace,’ should be construed as meaning the time 
specified by the parties to the mortgage when the notes should be paid, and if, when 
the notes became due, the mortgagee extended the time for their payment, then the 
time fixed by the extension agreement for the payment of the notes would be the 
time of maturity of such notes. The words in the clause, “if any change is made 
in any of the notes representing said indebtedness or incumbrance,” necessarily meant 
some change that would be detrimental to the insurer. The parties to the contract 
of insurance could not have meant that immaterial changes, or changes that did not 
affect the risk were included in the contract. See Assurance Society v. Reutlinger, 
58 Ark. 528, 25'S. W. 835; Insurance Co. v. Farmer, 65 Ark. 581, 47 S. W. 850; 
Des Moines Life Ins. Co. v. Clay, 89 Ark. 230, 116 S. W. 232. 

[4] Under the construction we give the policy the extension of the time for the 
payment of the notes was not a change in the notes, but if so, certainly not a material 
change. So far as the insurer was concerned, its purpose was to preserve the con- 
ditions that existed at the time of the issuance of the policy, and to have the policy 
so framed that it would be warranted against any change in the notes representing 
the indebtedness that would affect the risk to its prejudice. 

[5] Now the undisputed testimony shows that the conditions surrounding the 
parties to the contract when it was entered into were not changed to the prejudice 
of appellant by the agreement for the extension of the time for the payment of the 
notes between the mortgagee and the appellee. On the contrary, the mortgage debt 
at the time of the fire had been reduced by payments from the sum of $350 to the 
sum of $160. It is a well-settled principle in the law, and one often announced by 
this court, that forfeitures are not favored, and slight circumstances will be seized 
upon to avoid them, and any ambiguous provisions especially in contracts of insur- 
ance, must be construed most strongly against the insurance company, because it 
prepared the policy. Sun Ins. Co. v. Jones, 54 Ark. 376, 15 S. W. 1034; Ark. Fire 
Ins. Co. v. Wilson, 67 Ark. 553, 55 S. W. 933, 48 L. R. A. 510, 77 Am. St. Rep. 129; 
Hope Spoke Co. v. Maryland Casualty Co., 102 Ark. 1, 143 S. W. 85, 38 L. R. A: 
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(N. S.), 62 Ann. Cas. 1914A, 268; Monongahela Ins. Co. v. Batson, 111 Ark. 167, 
163 S. W. 510; Maloney v. Maryland Casualty Co., 113 Ark. 174, 167 S. W. 845. 

As is well said in Clay v. Phoenix Ins. Co., 97 Ga., 44-52, 25 S. E. 417, 420: 

“Courts are not at liberty to arbitrarily disregard reasonable limitations imposed 
upon the liability of insurance companies under policies of insurance, by stipula- 
tions and conditions therein expressed; but in the construction of such policies, and 
such conditions and stipulations, the courts will look through the whole contract to 
the real intention of the parties at the time of the execution of the instrument, and 
give to it such construction as will impute to them a reasonable intendment, and such 
construction as will relieve against forfeitures, if that construction be consistent 
with the general intent expressed in the policy.” 

See Assurance Society v. Reutlinger, 58 Ark. (25 S. W. 835) supra. 

If the appellant intended that the language of the warranty should embrace 
immaterial as well as material changes, it should have so declared in the contract, 
and if it intended that there should be no extension of the time for the payment of 
the notes beyond the due date and the 10 days thereafter specified, it should have in 
plain terms so declared. In that event, nothing would have been left for construc- 
tion, but, under the terms of the policy and the undisputed testimony, we are con- 
vinced there are no errors prejudicial to the appellant in the rulings of the trial 
court, and that there has been a substantial compliance with the terms, conditions, 
and warranties of such policy upon the part of the assured. 

The judgment is therefore affirmed. 


LEAVINE v. BELT AUTOMOBILE INDEMNITY AS9QS’N. 
(Supreme Court of Florida, Division B. Jan. 5, 1925.) 
102 Southern Reporter 768 
(Syllabus by the Court.) — 
EQUITY—SUSTAINING GENERAL DEMURRER TO BILL IN EQUITY IS 

ERROR, IF, UNDER ALLEGATIONS THEREOF, EQUITY FOR SUB- 

STANTIAL RELIEF CAN BE SHOWN. 

Where under the allegations of a bill of complaint an equity for substantial 
relief may be shown by appropriate and sufficient evidence, it is error to sustain 
a general demurrer to the bill. Wells v. Williams, 80 Fla. 498, 86 So. 336. 

(For other cases, see Insurance, Dec. Dig. § 233.) 

Appeal from Circuit Court, Hillsborough County; F. M. Robles, Judge. 

Suit by W. W. Leavine against the Belt Automobile Indemnity Association. 
From an order sustaining a general demurrer to the bill, complainant appeals. 
Reversed. 

R. E. L. Chancey and John Bell, both of Tampa, for appellant. 

Shackleford & Shackleford, of Tampa, for appellee. 

West, J. This suit is to reform and enforce a policy of insurance issued by the 
defendant insurance company to indemnify complainant against loss or damage by 
theft, robbery, or pilferage of an automobile. The bill alleges, that, because of 
inadvertence and mistake, which were mutual and common to both parties to the 
contract, there was a mis-description of the automobile in the application for and 
policy of insurance; that the automobile owned by complainant and intended to 
be insured was afterwards stolen, and complainant, as a result, sustained a loss 
against which he is indemnified by the contract. There was a general demurrer to 
the bill, which was sustained, and this appeal is from that order. 

It is conceded that mutual mistakes in a written policy of insurance may be 
corrected and the policy made to conform to the contract actually made, and such 
reformed contract may be enforced in equity. This doctrine has been frequently 
reiterated by this court. Hanover Fire Ins. Co. v. Hiers, 79 Fla. 408, 84 So. 605; 
Rosenthal v. First Nat. Fire Ins. Co., 74 Fla. 371, 77 So. 92; Southern States Fire 
Ins. Co. v. Vann, 69 Fla. 544, 68 So. 645; Fidelity Phenix Fire Ins. Co. v. Hilliard, 
65 Fla. 443, 62 So. 585; Phenix Ins. Co. v. Hilliard, 59 Fla. 590, 52 So. 799, 138 
Am. St. Rep. 171. 

It is not considered necessary to set out at length the allegations of the bill. 
The rule is that, if there is any ground for equitable relief stated in the bill, a 
general demurrer to the bill will be overruled. Weathers v. Tyler, 86 Fla. 181, 
97 So. 311; Wells v. Williams, 80 Fla. 498, 86 So. 336; Shone v. Bellmore, 75 Fla. 
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515, 78 So. 605; City of West Palm Beach v. Ryder, 73 Fla. 558, 74 So. 603; Mitchell 
v. Mason, 65 Fla. 208, 61 So. 579. 

The bill in this case is not so lacking in equity as to be amenable to general 
demurrer. The order sustaining the demurrer is erroneous. 

Reversed. 
Whitfield, P. J., and Terrell, J., concur. 
Taylor, C. J., and Ellis and Browne, JJ., 


BROWN 


concur in the opinion. 


















v. GLOBE & RUTGERS FIRE INS. CO. 
(No. 15797.) 
(Court of Appeals of Georgia, Division No. i. Dec. 9, 1924. Rehearing Denied 
Jan. 14, 1925.) 
126 Southeastern Reporter 268 
(Syllabus by the Court.) 

1. EVIDENCE—EVIDENCE OF AGENT’S KNOWLEDGE THAT INSURED 
OWED ON PURCHASE PRICE OF AUTOMOBILE HELD INAD- 
MISSIBLE AS VARYING WRITING. 

Suit was brought on a fire insurance policy which on October 8, 1921, was 
issued to A. covering a certain automobile. Among the warranties in the policy 
was the following: “Purchased by the assured .October, 1921, second hand actual 
cost, including equipment $2,300. The automobile described is fully paid for by 
the assured, and is not mortgaged or otherwise incumbered, except as follows: 
No exceptions.” On April 6, 1922, A. sold the automobile to H. S. Brown, and the 
following indorsement was entered on the policy: “The assured, under the above- 
numbered policy is now recognized as “H. S. Brown,” and his occupation is c/o 
Mays Dry Cleaning Company. The assured paid $2,300 for the car. All other 
conditions remaining unchanged. The policy was not otherwise transferred, but after 
this indorsement the insurance company recognized Brown as the insured. On the 
trial evidence was offered to show that at the time of the foregoing indorsement, 

the agent of the insurance company, who wrote the policy originally, was in- 
formed that A. owed a balance of the purchase price of the car to the concern 
from which he purchased it, and that C. telephoned the seller and ascertained the 
amount of this balance. This evidence was properly excluded. To allow this 
evidence to go to the jury, as was said by Judge Luke in Conyers v. Yorkshire Ins. 

Co., Ltd., 30 Ga. App. 8, 117 S. E. 102, “‘would be to change and alter by parol evi- 

dence the unambiguous terms of the written contract of insurance.” The petition 

— compliance with all the terms of the policy, and no waiver of any sort was 

pleaded. 

(For other cases, see oe Dec. Dig. § 442[1].) 

2. GRANTING NONSUIT 
The court did not err in granting s nonsuit. See Globe & Rutgers Fire Ins. 

Co. v. Smyly, 155 Ga. 547, 549, 117 S. 819. 

Error from City Court of Ge H. M. Reid, Judge. 

Action by H. S. Brown against the Globe & Rutgers Fire Insurance Company. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

Geo. & John L. Westmoreland and Chas. G. Reynolds, all of Atlanta, for 
plaintiff in error. 

Smith, Hammond & Smith, of Atlanta, for defendant in error. 

Bloodworth, J. Judgment affirmed. 

Broyles, C. J., and Luke, J., concur. 







































WHITNEY v. EMPLOYERS’ INDEMNITY CORPORATION. 
(No. 36462.) 
(Supreme Court of Iowa. Feb. 17, 1925.) 

202 Northwestern Reporter 236. 

4. INSURANCE—PLAINTIFF NOT ENTITLED TO MAINTAIN ACTION 
FOR DAMAGES TO AUTOMOBILE AGAINST INSURER, WHERE 
INSURED AT TIME OF ACCIDENT WAS NOT OWNER OF AUTO- 
MOBILE CAUSING DAMAGE. 

Plaintiff was not entitled to maintain an action for damages to his automobile 
received in collision with automobile driven by former salesman of insured against 
insurer under policy indemnifying insured against any losses by reason of owner- 
ship or use of automobiles described in policy, though he had obtained a judgment 
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against salesman, and execution had been returned unsatisfied thereon, and salesman 
at time of collision was using automobile with consent of insured, where insured at 
time of collision was not owner of automobile causing damage. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

5. INSURANCE—DEFENDANT NOT OWNER OF AUTOMOBILE SOLD 

TO EMPLOYEE UNDER CONDITIONAL SALES CONTRACT, WHERE 

IN EVENT OF DESTRUCTION LOSS WOULD HAVE BEEN EM- 

PLOYEBER’S. 

Defendant was not owner of automobile sold to former employee under con- 
ditional sales contract by which it retained title until full amount was paid, where, 
in event of destruction or injury to property, loss would have been loss of em- 
ployee, and not of defendant. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

Appeal from District Court, Woodbury County; C. C. Hamilton, Judge. 

Action to recover on indemnity policy and from a directed verdict against the 
plaintiff. Plaintiff appeals. Affirmed. 

Oliver, Harding, Oliver & Royal, of Sioux City, for appellant. 

Kindig, McGill, Stewart & Hatfield, of Sioux City, for appellee. 

Asert, J. On June 30, 1922, one Fenlon, while driving a Ford roadster, 
engine No. 5146187, collided with. the car of plaintiff, and the plaintiff asks to 
hold the defendant liable for damages to the plaintiff’s car by reason of said collision. 
The following facts are admitted or proven in the case: 

Fenlon was a salesman for the O. J. Moore Grocer Company, and that com- 
pany was the owner of the aforesaid Ford roadster. The company sold Fenlon 
the car under what is agreed to have been a conditional sales contract. The method 
of payment for said car was that the grocery company was to deduct $50 a month 
from Fenlon’s commissions as salesman until the car was fully paid for, and the 
company retained title until the full amount was paid. 

Fenlon quit working for the grocery company about the 10th of June, 1922, 
and was employed by John Cook & Sons of Chicago, at a salary of $40 per week. 
After he quit working for the Moore Company he had no connection or relation 
whatever with the said company, except that by some arrangement between Cook 
& Sons and the grocery company directions were issued by the grocery company to 
Fenlon as to the territory in which he should work. 

The defendant company had in existence, prior to the 26th day of June, a 
policy of insurance, reference to which will hereinafter be made, issued to the said 
grocery company covering some twenty-six automobiles and five trucks. Among 
others was listed the said Ford roadster. This policy expired on the 26th of June, 
1922, and a new policy was issued by defendants to said grocery company on that 
date, and among the cars scheduled in this last policy was the aforesaid roadster. 

Shortly after the time of the accident above referred to the plaintiff brought 
an action against the grocery company and Fenlon for damages to plaintiff’s car. 
That action was tried out, and resulted in a directed verdict in favor of the grocery 
company, and a judgment for $1,000 and costs against Fenlon. The plaintiff issued 
an execution on said judgment against the property of Fenlon, and the same was 
returned nulla bona. Plaintiff then commenced this action against the defendant 
company. By way of defense, one of the matters pleaded was the judgment in 
the aforesaid action of Whitney v. Grocery Co. and Fenlon. It is claimed that 
this should be treated as an adjudication in this case that the grocery company was 
not the owner of the car in question at the time of the accident. 

[1, 2] There seem to be two answers to this proposition, either of which is all 
sufficient: First, the defendant in this case was not a party to that action; and, 
secondly, the motion made by the grocery company in that proceeding, which 
resulted in a directed verdict in its favor, contains several grounds, and the same 
was sustained generally by the court. This being true, it cannot be said that it was 
sustained by the court on any particular ground. Hence the question of the owner- 
ship is left at large. Matson v. Poncin, 152 Iowa, 569, 132 N. W. 970, 38 L. R. A. 
(N. S.) 1020; Griffith v. Fields, 105 Iowa, 362, 75 N. W. 325. 

[3] After the plaintiff had introduced. evidence in this case, each party made 
a motion to direct a verdict in his favor. The plaintiff’s motion was overruled, and 
the defendant’s motion was sustained. This motion of the defendant, to direct a 
verdict in its favor, contained nineteen different grounds. The court, in ruling on 
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the same, discussed the question of effect of the trial of the first case against the 
grocery company, and was of the notion that it amounted to an adjudication of the 
present case, but he does not say that he puts his ruling on that ground, but sus- 
tains the motion as a whole. Yet, in this appeal, if any one or more of the grounds 
in the motion made by the defendant to direct a verdict was good, the action of the 
district court must be affirmed, regardless of whether the reason given by the district 
court for sustaining the motion was tenable or not. Thomas v. Ill. Cent. Ry. Co., 
169 Iowa, 337, 151 N. W. 387; McDonald v. Ins. Co., 178 Iowa, 863, 160 N. W. 289; 
Johnson, Adm’r v. Bullard Co., 95 Conn. 251, 111 A. 70, 12 A. L. R. 766; Bank v. 
Western Union Tel. Co., 141 F. 522, 72 C. C. A. 580, 4 L. R. A. (N. S.) 181, 5 
Ann. Cas. 515; Siewerssen v. Harris County, 41 Tex. Civ. App. 115, 91 S. W. 333. 

It appears that, at the time Fenlon was about to leave the employ of the 
grocery company, some question arose about this automobile, as, under the contract 
then existing, it was to deduct its manthly payment from the commissions earned 
by Fenlon while working for the grocery company. On a severance of this relation 
some other arrangement would have to be made. 

In discussing this question with the grovery company, Fenlon said: 

“T told him [a representative of the grocery company] I had the car just about 
paid for, and would like to keep it, and I would pay him $50 every month as the 
payment on the car. He said that was satisfactory.” 

This occurred before the policy herein sued on was issued. 

This question becomes important, as will be noted in what is said later in this 
opinion, and reference will again be made to it. 

The material part of the policy sued on is as follows: 

“Employers’ Indemnity Corporation does hereby agree: (1) To indemnify the 
assured named in the schedule against loss or expense arising or resulting from 
claims upon the assured for damages on account of (a) bodily injury suffered by 
any person or persons other than the employee of the assured, by reason of the 
ownership, maintenance or use of any automobile described in the schedule; (b) 
injuries to or the destruction of property of others, by reason of the ownership, 
maintenance or use of any automobile described in the schedule. 

“Conditions and Agreements. 

“(e) 1f an execution or a judgment against the assured, in an action for 
damages resulting from casualty covered by this policy, be returned unsatisfied, the 
judgment creditor shall have a right of action against the corporation to the same 
extent that the assured would have had if such judgment had been paid by the 
assured. 

“(L) While the automobile covered by this policy is being used with the ex- 
press or implied consent of the assured named in the policy * * * it is agreed that 
any insurance granted by this policy shall, in addition to the said named assured, 
— to the benefit of any person responsible for the operation of the said auto- 
mobile.” 

The crucial question in the case is whether or not the plaintiff herein has any 
right of action against the insurance company defendant by reason of the terms 
of this policy. 

[4] The defendant company, aside from its contention and plea of former 
adjudication, plants itself squarely on the first provision of said policy, hereinbefore 
quoted, that it only covers losses of the assured (the grocery company) for bodily 
injury, or injuries to, or destruction of, property of others by reason of the owner- 
ship, maintenance, or use of any automobile described in the schedule. (The Ford 
roadster in question was described in the schedule.) 

Much stress is laid in argument on the question of what is insurable interest, 
but in the view we take of the case that question is not material. The defendant 
concedes that if the grocery company owned, maintained, or used this automobile, 
plaintiff would be entitled to recover herein, but they urge that at the time of the 
accident, and at the time of the making of this policy of insurance, the grocery 
company did not own, maintain, or use said automobile, and therefore the company 
was not liable. As to this contention further reference will be made. 

He says that what constitutes the omnibus clause, to wit, subdivision (L) of 
the policy, heretofore set out, made the policy inure to the benefit of Fenlon herein. 


That being true, paragraph (e) of said policy authorized the plaintiff herein to sue 
thereon, and entitled him to recover herein. 
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It is to be noted that said paragraph (L) provides that, while the automobile 
in question is being used with the express or implied consent of the assured named 
in the policy, it is agreed that any insurance granted by this policy shall, in addition 
to the said named assured, inure to the benefit of any person responsible for the 
operation of the said automobile. To fit the facts to this provision of the policy it 
would read: While the Ford roadster covered by this policy is being used with 
the express or implied consent of the Moore Grocery Company, it is agreed that 
any insurance granted by this policy, shall, in addition to the said Moore Grocery 
Company, inure to the benefit of Fenlon. 

By thus filling in the names of the parties, it will be seen that, if the grocery 
company consented either expressly or impliedly to Fenlon’s operation of this car, 
then the policy would inure to the benefit of Fenlon. No elaboration need be made 
of this, because it makes a clear statement of just what the policy covers. 

Of course this clause, in itself, did not give the plaintiff herein a right to sue 
the insurance company, but they obtained a judgment against Fenlon for these 
damages, and execution was returned unsatisfied thereon. Under clause (e), 
hereinbefore set out, such judgment creditor is given a right, under the terms of 
said policy, to bring an action against the corporation to the same extent that the 
assured would have had if such judgment had been paid by the assured. 

To determine whether or not the aforesaid omnibus clause (L) is applicable 
to the situation before us, we of necessity must determine what the relation was 
between the grocery company and Fenlon. 

Plaintiff says that Fenlon was operating the car with the consent, either ex- 
pressed or implied, of the grocery company. To successfully maintain this con- 
tention the grocery company’s relation to said car must be shown to be such that 
they were in a position to give their consent. In other words, if Fenlon absolutely 
owned the car the consent, or want of consent, on the part of the grocery company, 
would have nothing to do with this lawsuit. 

Fenlon’s possession of the car is best explained in these words, taken from 
an exhibit in the case: 

“We will lend you this Ford roadster car, engine No. 5146187, at a monthly 
rental of $50 per month, which amount will be deducted from your earnings each 
month, and when such payment shall amount to $606.76 we will give you title to the 
car. Above amount covers fire, theft, and liability insurance, license and extra tire.” 

Fenlon accepted the car under these conditions, on the 2d day of September, 
—_ Counsel practically concede that this transaction amounts to a conditional 
sale. 

Later, when Fenlon left the employ of the grocery company, the relation be- 
tween the grocery company and the car and Fenlon are measured by the testimony 
of. Fenlon hereinbefore set out. 

The final analysis of the whole case must turn upon the question of who was 
the owner of the car at the time the policy of insurance sued on herein was issued, 
and at the time of the accident, which was four days later. If the grocery company 
was the owner of the car at the time, it could have given the consent required by 
the omnibus clause (L). If it was not the owner, then of course the omnibus 
soe (L) would not operate, and there would be no basis for the operation of 
clause (e). 

In the case of Davidson v. Hawkeye Ins. Co., 71 Iowa, 532, 32 N. W. 514, 60 
Am. Rep. 818, suit was drawn on an insurance policy which provided that the policy 
should be void in case the assured so conveyed or incumbered the property, without 
the written consent of the company. The plaintiff, Davidson, in the case, owned the 
property, and sold it to Lint under written contract for $400, to be paid $50 down 
and the balance in six installments. Lint took possession of the property under 
the contract, and occupied it until it was destroyed by fire, before the first payment 
became due. It was held that such contract constituted a sale of real estate within 
8 oeg of the policy, and that Lint was the real owner of the house that 

urne 

[5] Applying this line of logic to the facts in this case, in the event of the 
destruction or injury to the roadster in question, the loss would surely have been 
the loss of Fenlon, and not the loss of the grocery company. As throwing some 
light on this same question, see Downey v. Bay State St. Ry. Co., 225 Mass, 281, 
114 N. E. 207; Coonse v. Bechold, 71 Ind. App. 663, 125 N. E. 416. 
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It is our conclusion that at the time in controversy herein the grocery company 
was not the owner of the car within the meaning of the first paragraph hereinbefore 
referred to, and that, not being the owner of the car, it was not in a position to give 
the consent provided for in paragraph (L), the omnibus clause.” Plaintiff therefore 
showed no cause of action against the defendant herein, and the district court 
rightfully directed the verdict in favor of the defendant. 

Affirmed. 

Faville, C. J., and Arthur and Evans, JJ., concur. 


AUTOMOTIVE CO. et al. v. NATIONAL FIRE INS. CO. OF HARTFORD. 
(No. 24327.) 
(Supreme Court of Minnesota. Jan. 30, 1925.) 
202 Northwestern Reporter 32. 
(Syllabus by the Court.) 

1. JUDGMENT—INSURER INSURING CAR AGAINST FIRE LOSS HELD 
NOT ENTITLED TO JUDGMENT NOTWITHSTANDING VERDICT. 
The evidence justified a finding that the automobile, insured against fire loss 

by defendant was damaged by an accidental fire; hence defendant cannot have 

judgment notwithstanding the verdict. 

(For other cases, see Judgment, Dec. Dig. § 199[3].) 

2. INSURANCE—WHETHER INSURED’S SERVANT WAS CULPABLY 
NEGLIGENT IN FAILING TO EXTINGUISH FIRE, AND WHETHER 
THERE WAS DANGER IN ATTEMPTING TO EXTINGUISH IT, 
HELD FOR JURY. 

Whether plaintiff’s servant was culpably negligent in not extinguishing the fire 
after the discovery thereof was for the jury, and the evidence warranted an in- 
struction that in passing on the question of such negligence the jury might consider 
the dangers connected with the attempt to put out the fire due to its proximity to 
the gasoline tank. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

3. EVIDENCE—MECHANIC’S TESTIMONY THAT FIRE ON AUTOMO- 
BILE MAY START FROM BRAKE DRUM AND CAUSE EXPLOSION 
HELD PROPERLY RECEIVED OVER OBJECTION FOR WANT OF 
FOUNDATION. 

Over the objection that no foundation had been laid, it was not error to per- 
mit an automobile mechanic of several years experience to testify that fire may 
start from the brake drums, that such fire is very hot, and might explode the 
gasoline in the tank. 

(For other cases, see Evidence, Dec. Dig. § 539. 

4. INSURANCE—VERDICT OF $1,000 FOR DESTRUCTION OF AUTOMO- 
BILE BY FIRE HELD NOT EXCESSIVE. 

The verdict was not excessive. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from District Court, St. Louis County; Edward Freeman, Judge. 

Action by the Automotive Company and others against the National Fire 
Insurance Company of Hartford. Judgment for plaintiffs, and defendant appeals 
from an order denying its motion in the alternative for judgment non obstante, or 
for a new trial. Affifmed. 

George H. Spear, of Duluth, for appellant. 

Austin & Austin and Chas. T. Wangensteen, all of Chisholm, for respondents. 

Hott, J. [1] Fire destroyed an automobile owned by the plaintiff, the Auto- 
motive Company. It was insured by defendant, the policy containing a clause mak- 
ing the loss payable to the plaintiff bank, a mortgagee. In this action upon the 
policy plaintiffs had a verdict for the full amount thereof. Defendant appeals from 
the order denying its motion in the alternative for judgment non obstante or for a 
new trial. 

Defendant assigns error upon the denial of its motion for judgment notwith- 
standing the verdict. But neither in the brief nor upon the oral argument do we 
find any basis suggested for such a disposition of the case. The car, while being 
driven by George Thomas, an employee of the owner, caught fire, evidently from 
friction of a brake. There is no claim that this was other than accidental, or that 
the policy does not cover the resulting loss. The sole contention is that, when 
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discovered, the fire could have been put out with small damage to the car. Some 
damage, at least to the rear seat cushion, is conceded. Hence defendant was not 
entitled to judgment. 

[2] The substantial question centers upon the claim that the fire when dis- 
covered could have been extinguished with small loss if the driver had made proper 
effort and availed himself of the help tendered. This question also involves a 
feature of the court’s charge and the amount of the verdict. The circumstances 
of the fire are substantially these: The Automotive Company was in the automobile 
business at Chisholm. On October 17, 1922, a cold and windy day, Thomas was 
directed by his employer to drive the insured car, an Oakland touring car, to Stur- 
geon Lake, about 21 miles north of Chisholm. He started around 5 o’clock in the 
afternoon. When about 12 miles out, and on the top of a hill, he discovered the car 
to be on fire, a blaze coming from the brake drum of the rear right wheel. He 
tried to scrape up some dirt or sand from the road and was throwing this on the 
fire as two men, Barrett and Holm, came up behind. The latter drove past, and 
stopped 150 feet in front, and walked back to the burning car. Barrett alone was a 
witness, and testified that when he came back there was a fire in the rear cushion 
only; that he told Thomas that if they helped they could put out the fire; that 
Thomas responded “let her go;” that thereupon Barrett and his companion lost 
interest in the fire, and merely helped Thomas to move the car forward and to one 
side so that other vehicles might safely pass, this being done by taking hold of the 
front wheels and forward part of the car. Barrett admits that he had in mind 
the danger from explosion of the gasoline tank in the rear; that the brake drum 
fire might cause such explosion; that they avoided going to the rear for that reason; 
that there was no water to be had, and that the road was hard and no quantity of 
gravel available to put out the fire with. Thomas, 6n the other hand, denies having 
said “let her go;” that he was afraid the gasoline tank would explode and en- 
danger his life, and said to the men “let us go,” meaning to get out of peril. He 
also testified that his efforts to extinguish the brake drum fire with the gravel was 
unsuccessful; that it was still burning when the blaze appeared in the rear seat 
between the seat cushion and the back of the seat, which spread rapidly to the top; 
that there was no water, the ground was frozen, and he had no spade or any means 
to get gravel or dirt to extinguish the fire with. 

It is true that under this policy no recovery can be had for the loss which the 
reasonable efforts of Thomas could have prevented. Even in the absence of such 
provision in the policy, gross negligence in failing to put out a fire defeats re- 
covery. Chandler v. Fire Ins. Co., 3 Cush. (Mass.) 328. In Todd v. Insurance Co., 
230 Mass. 595, 120 N. E. 142, the court states: 

“Mere negligence * * * of the insured does not prevent recovery on a policy 
of insurance. One of the objects of insurance is to protect the insured from loss 
due to carelessness. * * * On the other hand, the insurer is not liable for a 
fraudulent loss, due to the intentional destruction of property by the insured, or to 
— reckless and inexcusable negligence as tends to show a fraudulent purpose or 

esign.” 

Phoenix Ins. Co. v. Mills, 77 Ill. App. 546, and Fleisch v. Insurance Co., 58 Mo. 
App. 596, cited by defendant, are to the same effect. 

In the instant case no written request was made to the court to cover in the 
charge the claim of defendant that Thomas’ refusal of Barrett’s offer to put out 
the fire caused the loss, but, at the close of the charge, the court was asked to 
instruct the jury on that point. It is not to be looked for that when a judge is 
thus unexpectedly called upon to give an instruction it will be given with the most 
perfect accuracy and choicest language. The request was complied with in this 
wise : 

“Of course it was the duty of the plaintiffs’ driver not only to use due care 
himself or reasonable care in putting out the fire, but also to avail himself of the 
help offered by any one else, and, if he failed without just cause or reasonable cause 
to avail himself of that help, of course, that would be a ground of negligence also. 
In determining the question whether he was negligent or not you will have to con- 
sider the danger to his own life or the life of any one else in so assisting, and, of 
course, if it comes to a question of whether property ought to be saved or life 
saved, the scale should be in favor of saving life.” 

We do not understand that any criticism is made as to the first sentence, nor 
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as to the law embodied in the last, for it is too favorable to defendant in the in- 
ference that mere negligence might defeat a recovery. But it is claimed that the 
evidence does not justify any apprehension of danger to life, hence the last sen- 
tence quoted was inapplicable and misleading. We cannot concur in this view. 
Barrett himself admitted that from the fire at the brake drum heat might be sufficient 
to explode the nearby gasoline tank, and that he had in mind such danger when they 
moved the car out of the road, and for that reason took hold of the front part 
only. But, that testimony aside, it is common knowledge that there is always danger 
of explosion when fire comes near gasoline. The fact that one did not take place 
here does not prove the absence of that great danger. That danger of bodily injury 
and life would have been great had an explosion scattered gasoline over the clothing 
of the men goes without saying under the existing conditions of high wind, cold, 
absence of water, or any means wherewith to put out a fire. The jury had a right 
to accept Thomas’ testimony that he was, and had reason to be, afraid of his life 
or serious bodily hurt in attempting to put out the fire after its spread so that the 
flames got through the body of the car. 

[3] Error is also assigned upon the reception of Earl Thomas’ testimony that 
fires do start from brakes, that such fires burn with intense heat, and the effect 
of heat applied to gasoline confined in the tank. Earl Thomas was the foreman in 
the garage of the Automotive Company, and had years of experience as a garage 
mechanic. The objection interposed was that no foundation had been laid for his 
testimony. The determination of the trial court as to when a sufficient foundation 
has been laid is rarely disturbed. And it should not be here, for there was no 
effort at all to dispute the opinion given by Earl Thomas. Moreover, defendant’s 
witnesses corroborated Earl in some things and common knowledge does as to 
the rest. 

[4] The last proposition is that the verdict is excessive. On January 5, 1922, the 
policy was issued, defendant fixing the insurable value on the car at $1,000. It was 
purchased in 1921 at a price to the dealer of about $1,300. During 1921 it was not 
used, only placed in the show window of the dealer. In 1922 it had been operated for 
demonstrating purposes less than 1,000 miles, when it burned in October of that year. 
Defendant received the full premium on the insurable value for the full year, and 
should not be heard to complain, unless it is made to appear that the salvage, or what 
with reasonable efforts to protect could have been the salvage, should reduce the 
damage sustained below the insurable value fixed in the policy. We think the evi- 
dence was such that the jury could find the car before the fire exceeded in value the 
sum of $1,000, the amount of the verdict, and that such excess was more than the 
value of the salvage, which the insured by proper effort to secure and protect did 
obtain. 

The order is affirmed. 


STATE ex ret. CONNECTICUT FIRE INS. CO. OF HARTFORD, CONN, 
v. COX et AL., Jupces. (No. 25322.) 
(Supreme Court of Missouri, Division No. 2. Dec. 31, 1924.) 
268 Southwestern Reporter 87. 

1. SALES—BUYER OF AUTOMOBILE REQUIRES NO TITLE WHERE 
MOTOR VEHICLE LAW NOT STRICTLY COMPLIED WITH. 

The Motor Vehicle Law, requiring seller of automobile to make an assignment on 
back of certificate of title, is mandatory, and though act incidentally is intended to 
raise revenue, it is essentially a police regulation of highest type, and, where seller 
fails to strictly comply therewith, buyer acquires no title. 

(For other cases, see Sales, Dec. Dig. § 48%.) 

2. INSURANCE—ASSIGNMENT OF CERTIFICATE OF TITLE OF AUTO- 
MOBILE ESSENTIAL TO SALE; BUYER OF AUTOMOBILE AC- 
QUIRED NO INSURABLE INTEREST, WHERE SELLER FAILED TO 
ASSIGN CERTIFICATE OF TITLE. 

Where seller of automobile executed and delivered to buyer a bill of sale, describ- 
ing automobile and containing a warranty of title, but made no assignment on back 
of certificate of title as required by Motor Vehicle Law, there was not a substantial 
compliance with such act, giving buyer title, and hence buyer had no insurable interest 
in such automobile, enabling -him to sue insurer for its loss. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 
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3. COURTS—HOLDING OF COURT OF APPEALS THAT EXECUTION OF 
BILL OF SALE WITHOUT ASSIGNMENT OF CERTIFICATE OF 
TITLE SUBSTANTIAL COMPLIANCE WITH MOTOR VEHICLE LAW, 
GIVING BUYER TITLE AND INSURABLE INTEREST HELD IN CON- 
FLICT WITH SUPREME COURT DECISIONS. 

Holding of Court of Appeals that the execution and delivery by seller of auto- 
mobile of bill of sale describing automobile and containing a warranty of title, with- 
out making assignment on back of certificate of title as required by Motor Vehicle 
Law, was a substantial compliance with such act, passing title and insurable interest, 
held in conflict with decisions of Supreme Court to effect that contracts by foreign 
corporations which have not been licensed to do business in this state are void, not- 
withstanding they may have taken out proper licenses before suits were brought. 

(For other cases, see Courts, Dec. Dig. § 231[4].) 

Certiorari to Springfield Court of Appeals. 

Certiorari by the State, at the relation of the Connecticut Fire Insurance Com- 
pany of Hartford, Conn., against Argus Cox and others, Judges of the Springfield 
Court of Appeals, to quash record in case of J. P. Howell against relators (257 
S. W. 178). Record quashed. 

John Schmook, of Springfield (Roy F. Britton, of St. Louis, General Counsel for 
Automobile Club of Missouri, of counsel), for relator. 

C. W. Hamlin and L. H. Musgrave, both of Springfield, for respondents. 

Jesse W. Barrett, Atty. Gen., and William L. Vandeventer, Sp. Asst. Gen., amici 
curiz. 

Statement. 

Raitey, C. This is an application by relator to quash the record of the Spring- 
field Court of Appeals, in the case of Howell, Respondent, v. Connecticut Fire Insur- 
ance Company, Appellant, reported in full at pages 178 and following of 257 S. W. 
Reporter. As a matter of convenience, in considering the case, we will refer to same 
as published in the reporter supra, and will refer to Howell as plaintiff or respondent, 
and to the insurance company as defendant or appellant. After the case reached 
this division by assignment, the Attorney General and his assistant were permitted 
to file a brief, and appear as amici curiz in behalf of relator and the state. 

It appears from the decision of the Springfield Court of Appeals, as reported in 
257 S. W. at pages 178 and following, that plaintiff, Howell, sued this relator in 
the justice’s court of Howell county, Mo., on a policy of insurance for $200, which 
had been taken out to cover the loss by fire on a Chevrolet car. The case reached 
the circuit court on appeal, and there a judgment was rendered for the defendant, 
from which an appeal was taken by Howell to the Springfield Court of Appeals. 
The latter reversed and remanded the cause, and hence this application for a writ 
of certiorari by the above-named defendant. 

Respondents, in their opinion, assert that: 

“The sole question to be determined here is, did the plaintiff have an insurable 
interest in the automobile at the time the policy was issued and at the time of the fire? 
If it be determined that he had, then the plaintiff should recover, and, if he had no 
insurable interest, then the judgment of the trial court must be affirmed.” 

A motion for rehearing was filed and overruled in the Court of Appeals and 
hence its decision is final, unless quashed in this proceeding. 

The determination of the issue presented by the Court of Appeals involves the 
application and construction of the provisions of the Motor Law, passed by the Fifty- 
first General Assembly (Extra Session), and reported in the Laws of 1921, Extra 
Session, at pages 76 to 107, inclusive. 

It appears from the facts, as stated in the opinion of respondents, that on Decem- 
ber 22, 1922 (257 S. W. p. 179), one S. G. Robertson was the owner of the auto- 
mobile which is the subject of the insurance. He had paid the premium for a $200 
policy of insurance to this relator’s agent, but the policy had not been delivered. On 
said December 22d, Robertson, sold the automobile to the plaintiff, and the policy, 
instead of being issued to Robertson, was made directly to Howell, the purchaser of 
the car. On the same date above mentioned, Robertson delivered to the plaintiff the 
policy sued on, the certificate of title, which had been issued to him by the Secretary 
of State, a bill of sale which gave the purchaser and seller’s name and address, set 
forth the consideration paid for the car, and described the car in the exact words 
and figures as it is described in the face of the state certificate, covenanted that it was 
free from incumbrance, that he had a legal right to dispose of same, and that it 
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contained a warranty to defend the title against all claimants. The bill of sale was 
signed by S. G. Robertson, and it was not acknowledged. On the 23d of December, 
1922, the car burned and, after some negotiation with the insurance adjuster, liability 
was denied on the ground that the seller, S. G. Robertson, and the purchaser, J. P. 
Howell, had not conformed to the requirements of the law as set forth in the chapter 
on motor vehicles, found on page 76 and following, Session Acts 1921, Extra Session, 
and particularly that portion of the law which relates to the transfer of cars and 
the certificate of title, found on page 90 (section 18) of said act, which provides, 
among other things: 

“In the event of a sale or transfer of ownership of a motor vehicle or trailer for 

which a certificate of ownership has been issued the holder of such certificate shall 
endorse on the same an assignment thereof, with warranty of title in form printed 
thereon, and prescribed by the commissioner, with a statement of all liens or encum- 
brances on said motor vehicle or trailer, and deliver the same to the buyer at the time 
of the delivery to him of said motor vehicle or trailer. The buyer shall then present 
such certificate, assigned as aforesaid, to the commissioner, at the time of making 
application for the registration of such motor vehicle or trailer, whereupon a new, 
certificate of ownership shall be issued to the buyer, the fee therefor being $1.00. If 
such motor vehicle or trailer is sold to a resident of another state or country, or if 
such motor vehicle or trailer is destroyed or dismantled the owner thereof shall imme- 
diately notify the commissioner. Certificates when so assigned and returned to the 
commissioner shall be retained by the commissioner and all certificates shall be 
appropriately indexed so that at all times it will be possible for him to expeditiously 
trace the ownership of the motor vehicle or trailer designated therein. Four months 
after this law takes effect and thereafter, it shall be unlawful for any person to 
buy or sell in this state any motor vehicle or trailer registered under the laws of this 
state, unless, at the time of the delivery thereof, there shall pass between the parties 
such certificate of ownership with an assignment thereof, as herein provided, and the 
sale of any motor vehicle or trailer registered under the laws of this state, without 
the assignment of such certificate of ownership, shall be fraudulent and void. * * * 
The commissioner shall determine the form in which application for such certificates 
of ownership and assignments shall be made, in case forms differing from those used 
for individuals are, in his judgment, reasonably required. * * * 
; “The commissioner shall co-operate with the commissioners or the official of other 
states and countries having supervision of the registration of motor vehicles and shall 
exchange information with them relative to the registration, ownership, sale and 
theft of motor vehicles, for the purpose of suppressing the stealing and unauthorized 
use of motor vehicles.” 

Section 29 of said act, after providing a number of penalties for a violation of 
said law, contains paragraph (d), which reads as follows: 

“Any person who violates any of the other provisions of this shall, upon con- 
viction thereof, be punished by a fine of not less than five dollars ($5.00) or more 
than five hundred ($500.00) or by imprisonment in the county jail for a term not 
exceeding two years, or by both such fine and imprisonment.” 

The form which the commissioner prescribed for assignments, and which is writ- 
ten or printed on the back of each certificate of title issued by his office, is as 
follows: 

“Assignment of Title. 

“For value received I hereby sell, assign or transfer unto (name of pur- 
chaser), (address) , Missouri, the motor vehicle described on the reverse side 
of this certificate, and I hereby warrant the title to said motor vehicle and certify 
that at the time of delivery the same is subject to the following liens or incumbrances, 
and none other: 

“A mount, . Kind, . Date, . Favor of 


“[Signed] . Assignor.” 
See 257 S. W. 179. 


In the opinion respondents say: 

“Following this assignment of title is a form for the assignor to acknowledge the 
execution of the assignment before a notary public. The point in this case upon which 
the defendant seeks to evade liability is that this blank form of assignment on the 
certificate of title was not signed by Robertson, the assignor, nor was it acknowledged 
at the time the sale of the car was made, at the time the insurance was written, and 
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at the time of the fire. Respondent therefore points to the law which by its expressed 
terms requires that an assignment be executed in the form prescribed by the com- 
missioner, and further provides that a failure to coply with this law renders the 
transaction ‘unlawful, fraudulent, and void,’ and a provision setting forth the penalty 
for such failure; the theory being that the law not having been complied with, with 
reference to the sale of motor vehicles, the sale from Robertson to plaintiff was 
unlawful, fraudulent and void, and that therefore the consideration for the purported 
sale being unlawful the transaction between the parties, as they undertook to carry 
out the sale, vested no title or interest whatever to the car in the plaintiff, and having 
no interest or title he could have no insurance.” (Italics ours.) 

The Court of Appeals refused to follow the above requirements of the law, and 
held, that the bill of sale, hereafter referred to, given by Robertson to plaintiff Howell 
was a substantial compliance with the law, and that plaintiff therefore had an insurable 
interest in the automobile which burned, and could maintain the above action. On 
the other hand, relator contends that the Court of Appeals, in holding as above 
indicated, refused to follow the last previous rulings of our Supreme Court and 
that the record of said court should accordingly be quashed. These matters will be 
considered in the opinion. 

Opinion. 

I. It is held by the respondents, following their statement of the facts and con- 
clusions of law heretofore set out, that the execution and delivery of the bill of sale 
given by S. G. Robertson to plaintiff Howell on December 22, 1922, which described 
the automobile in controversy, and contained a warranty of title, was a sufficient com- 
pliance with the motor vehicle law. It is contended by relator, that the above ruling 
of respondents, is in conflict with the last previous rulings of our Supreme Court 
in the following cases: Downing v. Ringer, 7 Mo. 585; Kitchen v. Greenabaum 
et. al., 61 Mo. 110; Haggerty v. Ice Mfg. & Storage Co., 143 Mo. 238, 44 S. W. 
1114, 40 L. R. A. 151, 65 Am. St. Rep. 647; Tri-State Amusement Co. v. Amusement 
Co., 192 Mo. 404, 90 S. W. 1022, 4 L. R. A. (N. S.) 688, 111 Am. St. Rep. 511, 4 
Ann, Cas. 808; Heller v. Lutz, 254 Mo. 704. 164 S. W. 123, L. R. A. 1915B, 191; 
O’Bannon v. Wydick, 281 Mo. 478, 220 S. W. 853. 

In considering these cases, the respondents, in 257 S. W. at page 180, say: 

“The law as settled in Missouri seems to be that a disregard or a violation of 
positive law cannot be a consideration for a valid contract, and that such contracts’ 
will not be enforced in our courts, and this whether the act which is forbidden either 
at common law or by statutory law in malum in se or merely malum prohibitum.” 

The above and other cases are cited by respondents as properly declaring the law 
of this state. In line with the above cases, and in harmony with them, may be cited 
the following: Sprague v. Rooney, 104 Mo. loc. cit. 359, 16 S. W. 505; Mill & 
Lumber Co. v. Sims, 197 Mo. 507, 95 S. W. 344; Roeder v. Robertson, 202 Mo. loc. 
cit. 537, 538, 100 S. W. 1086; United Shoe Machine Co. v. Ramlose, 210 Mo. loc. 
cit. 649, 109 S. W. 567; Zinc & Lead Co. v. Zinc Mining Co., 221 Mo. loc. cit. 15, 16, 
17, 120 S. W. 31, 23 L. R. A. (N. S.) 492; State v. Railroad, 242 Mo. 339, 147 S. W. 
118; State v. Railroad, 253 Mo. 642, 162 S. W. 144; Booth v. Scott, 276 Mo. loc. cit. 
31, 205 S. W. 633, and cases cited. 

In the recent case of State ex rel. American Press v. Allen et al. (Mo. Sup.) 
256 S. W. loc. cit. 1052, in discussing a certiorari proceeding, we said: 

The Court of Appeals had jurisdiction over the subject-matter, and likewise of 
the parties to said action. As long as said court promulgated no rule of law which 
could be said to conflict with a former ruling of this court on the same or similar 
facts, it had the inherent right to determine the issues involved, whether its rulings 
be right or wrong.” 

[1] It therefore becomes important at the outset in properly considering the 
merits of this controversy, to determine under our previous rulings, whether the pro- 
visions of the Motor Vehicle Law of 1921, in respect to the matters now under con- 
sideration are mandatory in their terms, ot whether the requirements of said act 
can be dispensed with and some other act performed in lieu of said requirements, 
which by judicial construction might be considered a substantial compliance with said 
law. While the above act incidentally, is intended to raise revenue, yet it is essen- 
tially a police regulation of the highest type, in which the public welfare was pri- 
marily considered in its enactment. 

The respondents in the case under review, 257 S. W. loc. cit. 181, have correctly 
stated the purpose of said law, as follows: 
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“This law was passed as a general welfare safeguard to prevent the trafficking in 
stolen cars, and, in order to prevent that evil which had become prevalent, the Legis- 
lature saw fit to require that parties dealing in motor cars comply with certain regu- 
lations. The statute is not only a statute for the general welfare, but incidentally is 
one for the raising of revenue, and the law requires that before a transaction shall 
be valid in the purchase of a motor car, accompanying the delivery of the vehicle 
must be the title certificate issued by the Secretary of State. This was done in this 
case. * * * But, to go farther, the form of assignment which is prescribed by the 
commissioner, printed on the back of the title sheet, was not signed, neither was it 
acknowledged.” 

[2] It will be seen that the law requires the certificate, when properly assigned 
on the back of same, to be returned to the commissioner, and perpetuated by him, 
as a public record and as a muniment of title, which can be referred to as evidence 
in tracing crime, and collecting the revenue due the state on the machine. Griffith 
v. Continental Casualty Co., 299 Mo. loc. cit. 443, 253 S. W. loc. cit. 1048; Simpson 
v. Wells, 292 Mo. 301, 237 S. W. 520. The bill of sale (257 S. W. loc. cit. 181), 
referred to by respondents, as furnishing a substantial compliance with above act, 
was not a document required by said law to be delivered to the commissioner and 
held by him as a public record for the purposes aforesaid. On the contrary, the 
bill of sale was delivered to Howell, the prospective purchaser, as his individual 
property, and not as a public document to be kept by the commissioner. The above 
act of 1921, not only required Robertson to make an assignment on the back of his 
certificate of title as a condition precedent to making a valid sale of the machine, 
but the law, as above quoted, described an attempted sale without a compliance with 
the requirements aforesaid as fraudulent and void. In addition to foregoing, section 
29 of said act makes a violation of the requirements aforesaid, a criminal offense. 
Following the construction placed by this court upon laws of a similar nature, as 
disclosed in the cases heretofore cited, we are driven to the inevitable conclusion that 
the provision of the above act requiring the assignment, in case of a sale, to be made 
on ithe back of the certificate of title and returned as a part of such certificate te 
mandatory in its terms, and that the execution and delivery of the bill of sale was not 
a substantial compliance with said law. 

In Downing v. Ringer, 7 Mo. loc. cit. 586, suit was brought on a note given for 
the purchase money of a town lot. The plat laws of Missouri provided that, if any 
person sell, or offer for sale, any lot before the map or plat of the town be made 
out, acknowledged, and recorded, such person should forfeit a sum not exceeding $300 
for every lot he shall sell or offer to sell. Judge Napton, on page 586, in discussing 
the validity of said note, said: 

“The penalty inflicted by the act concerning plats of towns and villages implies 
a prohibition against the sale of lots before the requisitions of the act are complied 
with, and the courts will not enforce a contract entered into against the spirit and 
policy of the statute.” 

In Haggerty v. Ice Mfg. & Storage Co., 143 Mo. 238, 44 S. W. 1114, 40 L. R. A. 
151, 65 Am. St. Rep. 647, the game laws of Missouri prohibited any person from 
selling or having in possession during certain season of the year game or animals 
mentioned therein. Plaintiff contracted with defendant, in violation of said law, 
to place in cold storage a large quantity of game. The latter was received by de- 
fendant, and when it delivered same in the spring the game was spoiled. Plaintiff 
sued defendant for $7,000 damages. Judge Sherwood, in disposing of the case, on 
pages 247, 248, 44 S. W. 1116, said: 

“The law will not stultify itself by promoting on the one hand what it prohibits 
on the other, and will for this reason leave the parties to this suit where it finds them, 
unsanctioned by its favor and unaided by its process.” 

In Tri-State Amusement Co. v. Amusement Co., 192 Mo. 404, 90 S. W. 1020, 
4L. R.A. (N. S.) 688, 111 Am. St. Rep. 511, 4 Ann. Cas. 808, the plaintiff, a foreign 
corporation, which had not paid the incorporation tax required by the statute, nor 
been licensed to do business in Missouri, brought suit on a contract made in violation 
of above law, and sought to avoid the legal effect of complying with said law, by 
showing that it substantially complied with same, by taking out a license after the 
violation of said act. Judge Marshall, in passing upon the merits of the case, said: 

The statute prohibits foreign corporations from doing business in this state with- 
out first having complied with the law. Such a prohibition is as effective to make 
a contract entered into by such foreign corporation in this state void, as if the statute 
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had in terms declared such contracts to be void. The general rule of law is that, 

where an act is prohibited or declared unlawful, it is not necessary for the law to 

declare the act or contract void. An unlawful act is itself void. This has been the 

oe of paoy in this state ever since the decision of this court in Downing v. Ringer, 
Mo. 586.” 

In Mill & Lumber Co. v. Sims, 197 Mo. 507, 95 S. W. 344, defendant conveyed by 
deed to a foreign corporation the timber on his land in Missouri, and warranted the 
title thereto, but, having afterwards sold the land to another, without any reservation, 
the foreign company sued him for breach of his warranty. The plaintiff had an office 
for its purchasing agent in Missouri, but no factory or plant of any kind. Prior to 
the execution of said deed, the only business which plaintiff did in this state, with 
the exception of the purchase of above timber on one tract of land, was to buy 
lumber and ship it to Illinois. The plaintiff had not complied with the statute of this 
state relating to foreign corporations, and received no certificate from the Secretary 
of State authorizing it to do business here, until after said purchase was made, and 
until shortly before the suit was begun. This court, speaking through Judge Burgess, 
held that plaintiff’s contract was void, nonenforceable, and that there could be no 
recovery for breach of said warranty. 

In United Shoe Machinery Co. v. Ramlose, 210 Mo. 631, 109 S. W. 567, a foreign 
corporation, which had failed to comply with our law, brought suit in this state to 
recover possession of certain shoemaking machinery. Judge Burgess, on page 649, 
109 S. W. 571, after reviewing certain sections of our statute, said: 

“It is plain from these sections of the statute that foreign corporations are pro- 
hibited from doing any business in this state without complying with their provisions, 
and they not only declare all contracts entered into in this state by foreign corpora- 
tions, not complying therewith, void, but inhibit the institution of any suit thereon. 
That the Supreme Court has upon several occasions so interpreted these statutes is 
shown by the following adjudications: Tri-State Amusement Co. v. Amusement Co., 
192 Mo. 404; State ex inf. Attorney General v. Standard Oil Co., 194 Mo. 124; Mill 
& Lumber Co. v. Sims, 197 Mo. 507; First National Bank v. Leeper, 97 S. W. 636; 
Wilson-Moline Buggy Co. v. Prieve, 100 S. W. 558; Roeder v. Robertson, 202 
Mo. 522.” 

In Zinc & Lead Co. v. Zinc Mining Co., 221 Mo. 7, 120 S. W. 31, 23 L. R. A. 
(N. S.) 492, the plaintiff, a foreign corporation, opened a place of business in this 
state, without obtaining a license, etc! Judge Graves, on page 15 (120 S. W. 34), 
in considering the case, said: 

“The most efficient way to compel obedience. to this statute is to enforce it as it 
reads, and not amend it by judicial construction so as to enable foreign corporations 
to avoid the consequences of a noncompliance with its terms by complying after the 
penalties have been incurred. We therefore hold that a foreign corporation doing 
business in this state without first; complying with the statute cannot maintain an 
action in the courts of this state upon any contract or demand growing out of such 
business. Nor will compliance by it with the statute after the making of such a con- 
tract, or after the commencement of an action thereon, remove the bar of the 
statute.” 

In concluding the opinion, Judge Graves held, that: 

“Taking out a license after bringing the suit neither validated the theretofore 
illegal contract, nor did it change the status of the plaintiff, at the time of the insti- 
tution of the suit. Being an outlaw at the beginning of the case, it must so continue 
throughout.” 

In State v. Missouri Pacific Railway Co., 242 Mo. 339, 147 S. W. 118, our court 
in banc upheld the act of 1911, p. 150, which reads as follows: 

“Section 1. All corporationsdoing business in this state, which shall employ any 
mechanics, laborers or other servants, shall pay the wages of such employees as 
often as semi-monthly. 

“Sec. 2. Any corporation violating section 1 of this act, shall be deemed guilty of 
a misdemeanor, and upon conviction thereof, shall be fined in any sum not less than 
fifty dollars, nor more than five hundred dollars, for each offense.” 

There is nothing in the act which in express terms forbade the corporation to 
hire such servant under a contract based upon a valid consideration, but the court, 
in sustaining the fine of $50, imposed on defendant, at page 373 (147 S. W. 127), said: 

“As we have heretofore found that the law does tend to promote the welfare 
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of defendant’s employees and the general public, and is not needlessly injurious or 
oppressive to corporations, it must follow that, if it be constitutional, no valid con- 
tract can be made in this state which conflicts with its provisions.” .(Italics ours.) 


In State v. St. Louis, Iron Mountain & Southern Ry. Co., 253 Mo. 642, 162 
S. W. 144, the state sued to recover from defendant $10 per day for 110 days for a 
violation of the provisions of section 3158, R. S. 1909, which required the railway 
company to deliver and receive freight at crossing of other roads, etc. The penalty 
provided at the conclusion of said section reads as follows: 


“Any railroad corporation failing or refusing to comply with the provisions of 
this section after thirty days’ notice given shall forfeit and pay to the good roads 
fund of this state the sum of ten dollars for each day they shall so fail or refuse to 
comply with the provisions of this section, to be recovered in any court of competent 
jurisdiction by civil action brought in the name of the state by the prosecuting 
attorney of the county wherein such failure or refusal occurs.” 


The railroad company defended the case on the ground that the penalty of $10 
per day went to the good roads fund, when under our Constitution all penalties of the 
above character were required to go to the school fund, etc. The state sought to 
have the court hold that as the Constitution requires all fines, penalties, etc., to go to 
the school fund, the “good roads’ part of said section might be eliminated, and 
“school fund” interpolated in lieu of same. Judge Bond, speaking for the court in 
banc, in discussing this subject, said: 

“We do not understand that it is pretended that a sentence which completely ex- 
presses the thought of its author can be physically spoliated so as to express a 
contrary idea, and still continue to bear the meaning which it carried before. There 
is no rule of construction which would tolerate such an abnormality.” 

The penalty clause of said section was declared to mean what it said on its face, 
and was therefore unconstitutional. 

In Heller v. Lutz, 254 Mo. 704, 164 S. W. 123, L. R. A. 1915B, 191, it appears, 
that an employee of defendant became indebted to plaintiff, and, on August 16, 1911, 
to secure said indebtedness, gave to plaintiff a written assignmen tof all money or 
wages due, or to become due to him from defendant within a period of six months 
from the date of said assignment. No money or wages were due the assignor from 
defendant at the time of said assignment. On September 23, 1911, plaintiff brought 
suit against defendant to recover the amount-of Hannigan’s debt to him. The trial 
court rendered judgment for defendant. Its ruling was based on the act of 1911, at 
page 143, which provides, that: 

“All assignments of wages, salaries or earnings must be in writing, with the cor- 
rect date of the assignment and the amount assigned and the name or names of the 
party or parties owing the wages, salaries and earnings so assigned; and all assign- 
ments of wages, salaries and earnings, not earned at the time the assignment is made, 
shall be null and void.” 

The court in banc sustained the foregoing statute, as a police regulation, not- 
withstanding it had the effect of limiting the right of personal contract. 

In Booth v. Scott, 276 Mo. loc. cit. 31, 205 S. W. 633, 641, Judge Brown, in 
behalf of division 1, said: 

“That all contracts made or attempted to be made in this state by foreign cor- 
porations not licensed to do business in this state as required by the provisions of 
section 3039, Revised Statutes 1909, are absolutely void, has been toc often decided 
by this court to be still an open question.” 

[3] The principles of law declared in the foregoing cases to the effect that con- 
tracts made here, by foreign corporations, which have not been licensed to do busi- 
ness in this state, etc., are void, notwithstanding they may have taken out proper 
licenses before suits were brought, in our opinion, are in direct conflict with the 
ruling of the Court of Appeals complained of in this case. 

Keeping in mind the fact that the statute of 1921, under consideration, is intended 
primarily as a typical police regulation for the benefit of the public, why should its 
plain provisions be dispensed with, and something else substituted im its place ‘by 
judicial construction? When the law of 1921 became effective, it declared in express 
terms that a sale of an automobile shall be declared fraudulent and void, unless the 
vendor attaches his signature to the assignment on the back of his certificate of title, 
etc. This law was utterly ignored in the present controversy, and hence the ruling 
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of respondents in sustaining said sale is in conflict with the principles of law declared 
in the foregoing cases relating to the same subject. 

II. Having reached the conclusion that the opinion of the Springfield Court of 
Appeals as reported in 257 S. W. Reporter, at page 178 and following, conflicts with 
controlling decisions of this court, we accordingly quash the record of said court, in 
the case of Howell v. Connecticut Fire Insurance Co., numbered 3493 therein. 

Higbee, C., concurs. 

Per CurtAM. The foregoing opinion of Railey, C., is adopted as the opinion of 
the court. - 


All of the Judges concur, except Walker, J., who is absent. 


MONTANA AUTO FINANCE CORPORATION vy. BRITISH & FEDERAL 
UNDERWRITERS OF NORWICH UNION FIRE INS. SOC.,, Limite, Er At. 


(No. 5574.) 


(Supreme Court of Montana. Dec. 16, 1924.) 
232 Pacific Reporter 198. 

1. INSURANCE—INTERPRETATION OF CONFISCATION BOND AT- 
TACHED TO POLICY, HELD TO REQUIRE INTERPRETATION OF 
ENTIRE CONTRACT OF INSURANCE. 

Interpretation of bond insuring conditional vendor against confiscation of auto- 
mobile, and attached to policy of another company insuring against other risks, held 
to require interpretation of entire contract of insurance, in view of provisions of 
confiscation bond, and of fact that it and the policy were part of same instrument, 
and were executed contemporaneously as one transaction. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

3. INSURANCE—AMBIGUOUS CONTRACT OF INSURANCE CONSTRUED 
AND DOUBTS RESOLVED IN FAVOR OF INSURED. 

Ambiguous contract of insurance will be construed, and doubts resolved in favor 
of insured against insurer, in accordance with the rule contra proferentem. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—SEIZURE AND CONFISCATION BY CANADIAN OFFI- 
CERS HELD CONFISCATION BY “MUNICIPAL,” “FEDERAL,” OR 
“STATE” AUTHORITIES, WITHIN CONFISCATION BOND. 

Seizure and confiscation of an automobile by Canadian officers held confiscation by 

“municipal, federal or state authorities,” within a confiscation bond attached to 
policy insuring a car while within the limits of Canada as well as the United States; 
term “federal” being commonly used to express a league or compact between two or 
more states to become united under one central government, and being properly 
applicable to the Dominion of Canada; a “state” being a political body or body politic, 
or the whole body of people united under one government, and the term “municipal” 
though strictly applying to a city, being commonly used in a much broader sense, 
to wit, municipal or civil law, or the rule by which particular districts, communities 
or nations are governed. 

(For other cases, see Insurance, Dec. Dig. § 419.) 

5. INSURANCE—INSURER, NOT PARTY "0 CONFISCATION BOND AT- 
TACHED TO POLICY, HELD NOT LIABLE ON SUCH BOND. 

Insurer, not party to confiscation bond attached to its policy, held not liable on 
such bond. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

Appeal from District Court, Silver Bow County; Joseph R. Jackson, Judge. 

Action by the Montana Auto Finance Corporation against the British & Federal 
Underwriters of the Norwich Union Fire Insurance Society, Limited, and the 
Fidelity & Deposit Company of Maryland. Judgment for plaintiff, and defendants 
appeal. Affirmed as to second-named defendant, and reversed and remanded as to 
first-named defendant, with directions. 

Day ,.& Choate, of Helena, for appellants. 

Earl"N. Genzberger, of Butte, for respondent. 

RANKIN, J. This is an action to recover upon a policy of insurance for loss 
caused by the confiscation of an automobile by Canadian officials: The facts alleged 
in the complaint material to the issues presented by this appeal may be summarized 
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as follows: A policy of insurance was issued at Great Falls, Mont., by the defend- 
ant British & Federal Fire Underwriters of the Norwich Union Fire Insurance 
Society, Limited, to T. Deloli, insuring an automobile, sold to him under a con- 
ditional contract of sale by the plaintiff, Montana Auto Finance Corporation, against 
loss by fire, theft or collision “while within the limits of the United States (exclusive 
of Alaska, the Hawaiian Islands, and Porto Rico) and Canada.” At the same time 
and place there was issued by the defendant, Fidelity & Deposit Company of Mary- 
land, to the plaintiff what is denominated a confiscation coverage bond, by the terms 
of which the company agreed to indemnify plaintiff— 

“against all direct pecuniary loss which the assured may sustain caused by the con- 
fiscation by municipal, federal or state authorities of said automobile by reason of 
the violation * * * of the provisions of any municipal, federal or state law.” 

This bond was attached to the insurance policy issued by the defendant, British & 
Federal Fire Underwriters, but this last-named company was not a party to the 
bond. For convenience these companies will be referred to hereafter as the “British 
Company” and the “Fidelity Company.” 

The complaint, after reciting the foregoing facts, sets forth that the automobile 
was taken from T. Deloli, the conditional vendee, and seized and sold by federal, 
state, and municipal authorities of Canada, by reason of the violation by Deloli of 
federal, state, and municipal laws of that country. The defendants interposed a 
joint general demurrer to the complaint, which was overruled by the court, and they 
then declined to plead further. Thereupon judgment was entered for the plaintiff 
against both defendants for $1,233.40, from which judgment the defendants have 
appealed. 

Counsel for defendants attack the sufficiency of the complaint, and insist that it 
discloses upon its face that the seizure and confiscation of the automobile by Canadian 
officers within the Dominion of Canada is not “confiscation by municipal, federal or 
state authorities” by reason of the violation of the provisions of any “municipal, 
federal or state law,’ within the meaning of the language of the coverage bond. 
They contend that these terms apply solely to officers and laws of the United States, 
and hence that the car was never insured against confiscation in Canada. 

[1] In construing the confiscation bond, reference must be had to the policy 
of the British Company; otherwise the contract with the Fidelity Company would be 
indefinite, uncertain, and incomplete. In the first instance, without recourse to that 
policy, there is no way to identify the automobile insured against loss by confiscation 
under the Fidelity Company bond, except by this language in the bond, “the automobile 
described in policy No. 27482 issued by the British & Federal Fire Underwriters In- 
surance Company.” The bond then reads: “This bond to be used only in connec- 
tion with conditional sale indorsement where embezzlement coverage is also given.” 

This reference is to the policy of the British Company which executed the 
“embezzlement coverage’ and the “conditional sale contract indorsement.” The 
bond also refers to the collision policy thus: “This company shall not be liable 
* * * for any loss * * * through any of the perils insured against under. the above- 
mentioned policy.” It further provides “that no assignment or change of interest 
hereunder shall bind this company unless the consent of the company issuing the 
policy to which this is attached shall be indorsed thereon”; and then again, referring 
to the policy of the British Company, there appears in the confiscation bond the 
following : 

“Any cancellation or other termination of the above-mentioned policy, shall 
also, at the same time, terminate all liability of this company under this obligation.” 

From the foregoing provisions and indorsements, together with the fact that 
both contracts of insurance are a part of the same instrument, and were executed 
contemporaneously as one transaction, it is clear that in interpreting the confiscation 
bond, the entire contract of insurance must be considered to give it meaning, and to 
determine the intention of the parties. Herbst v. Lowe, 65 Wis. 316, 26 N. W. 751. 

[2-4] Under the terms of the British Company’s policy the car was to be in- 
sured against fire, theft, and collision while within the limits of Canada as well as 
the United States, all of which the Fidelity Company is presumed to have known 
at the time it insured the automobile against confiscation, and, if it desired to limit 
its liability to loss from confiscation while the car was within this country, it should 
have said so in its policy. Defendants insist, however, that the policy cannot be 
construed as having insured the car in Canada, because the words “federal,” “state,” 





982 Insurance Law Journal, Vol. 64. [May, 1925 


and “municipal” have a very limited meaning and pertain solely to the government 
of the United States. The term “federal” is, inter alia, “commonly used to express 
a league or compact between two or more states” (2 Bouvier’s Law Dict. [Rawle’s 
Third Rev.] 1192) to become united under one central government. Reference to 
the preamble of the British North America Act of 1867 discloses that the Dominion 
of Canada may with propriety be designated a federal government; it reads: 
“Whereas the province of Canada, Nova Scotia, and New Brunswick have expressed 
their desire to be federally united into one dominion,” etc. 30 and 31 Vict. c. 3. 
By the Act of 1867 the three provinces named above were formed into “one 
dominion.” 

The word “state” is defined by Webster as “a political body, or body politic; 
the whole body of people united under one government whatever may be the form 
of the government.” The term “municipal,” when strictly used, generally applies to 
a city, but it has been commonly used in a much broader sense. Blackstone says: 

‘“* * * Municipal or civil law; that is, the rule by which particular districts, 
communities, or nations are governed, being thus defined by Justinian, ‘Jus civile est 
quod quisque sibi populus constituit.’ I call it municipal law in compliance with 
common speech; for, though strictly that expression denotes the particular customs 
of one single municipium or free town, yet it may with sufficient propriety be applied 
to any one state or nation, which is governed by the same laws or customs.” 1 
Blackstone, Commentaries, 72. 

In view of the foregoing, we deem the interpretation of the words “federal,” 
“state,” and “municipal,” contended for by the defendants, too restrictive. If there 
is any uncertainty as to whether these terms are employed in their restricted significa- 
tion so as to have reference solely to the United States or are used in an enlarged 
sense so as to include Canada, then that construction should be adopted which is 
beneficial to the insured (Ginell v. Prudential Ins. Co., 119 Misc. Rep. 467, 196 N. Y. 
S. 337), or, to state the rule applicable in language approved by this court: 

“‘No rule in the interpretation of a policy is more fully established, or more 
imperative and controlling, than that which declares that in all cases it must be 
liberally construed in favor of the insured, so as not to defeat without a plain 
necessity his claim to the indemnity, which in making the insurance was his object 
to insure. May on Insurance, § 175.” Holter Lumber Co. v. Fireman’s Fund Ins. Co., 
18 Mont. 287, 45 Pac. 209. 

It is a matter of common knowledge that insurance companies prepare their 
own contracts of insurance. The language of the policy is their language. They 
do not permit the insured to have a voice in the drawing of his own contract; nor 
does he negotiate with reference to its terms in the sense that negotiations are 
carried on before agreements are reached in ordinary contracts. Joyce on Insurance, 
p. 594. Policies of insurance are invariably complex and are understood by lay- 
men with difficulty, and as a result the insured generally makes a request for the 
kind of insurance he desires and then signs “on the dotted line” upon a formidable 
appearing printed form with the provisions of which the average assured has slight, 
if any, acquaintance. The policies are prepared by skilled lawyers retained by the 
insurance companies, who through years of study and practice have become expert 
upon insurance law, and are fully capable of drawing a contract which, will restrict 
the scope of the liability of the company with such clearness that the policy will be 
free from ambiguity, require no construction, but construe itself. Because of 
reasons such as these, whenever the contract of insurance is so drawn as to be 
ambiguous, uncertain, and to require construction, the courts of this country resolve 
the doubt in favor of the insured and against the insurer, in accordance with the 
rule contra proferentem. Joyce on Insurance, par. 222; 32 C. J. 1156; Julius v. 
Metropolitan L. Ins. Co., 299 Ill. 343, 132 N. E. 435, 17 A. L. R. 956; Greer-Robbins 
Co. v. Pennsylvania Ins. Co., 47 Cal. App. 63, 190 P. 187; New York, etc., S. S. 
Co. v. Aitna Ins. Co. (D. C.) 192 F. 212. 

[5, 6] We cannot narrow the range of the insurer’s obligation by giving to 
the terms “municipal,” “federal,” and “state” the technical and restricted construc- 
tion for which the defendants contend, for under the facts disclosed by the record 
we think they apply not only to the United States but with equal propriety to 
Canada. It is argued in behalf of the British Company that, regardless of the 
construction to be placed upon the words “federal,” “state,” and “municipal,” the 
judgment against it is unwarranted because it was not a party to the confiscation 
policy, and that, therefore, no cause of action is stated against it. With this we 
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agree. While the demurrer was joint and general, and it is the rule in this jurisdic- 
tion that “where two or more parties demur jointly and a cause of action is stated 
against one of them the demurrer is properly overruled.” (Rand v. Butte Elec. Ry. 
Co., 40 Mont. 403, 107 P. 89; Poe v. Sheridan County, 52 Mont. 279, 157 P. 185; 
Cummings v. Reins Copper Co., 40 Mont. 599, 107 P. 904), nevertheless, the objec- 
tion that the complaint does not state facts sufficient to constitute a cause of action 
is never waived (Clark v. Oregon Short Line, 38 Mont. 177, 99 P. 298), and where 
the complaint is so defective that it will not support the judgment, the judgment will 
be set aside (Ellinghouse v. Ajax Livestock Co., 51 Mont. 275, 152 P. 481, L. R. A. 
1916D, 836; Cole v. Helena L. & Ry. Co., 49 Mont. 443, 143, P. 974; Shober v. Black- 
ford, 46 Mont. 194, 127 P. 329. The British Company was not a party to the con- 
fiscation policy; hence the complaint does not state a cause of action against it. 

The judgment is affirmed as to the defendant Fidelity & Deposit Company of 
Maryland, and reversed and the cause remanded as to the defendant, British & Fed- 
eral Fire Underwriters of the Norwich Union Fire Insurance Society, Limited, with 
directions to dismiss the complaint against it. 

Callaway, C. J., Stark, J., and Leiper, District Judge (sitting in place of Hollo- 
way, J.), concur. 

Galen, J., being absent on account of illness, takes no part in the foregoing 
decision. 


VAN VECHTEN v. AMERICAN EAGLE FIRE INS. CO. 
(Court of Appeals of New York. Jan. 21, 1925.) 
146 Northeastern Reporter 432. 


1. LARCENY—MISUSE OF AUTOMOBILE BY GARAGE PROPRIETOR 
NOT LARCENY, IN ABSENCE OF STATUTE. 


Garage proprietor’s unauthorized use of automobile left at garage for repairs 
would not constitute larceny, apart from Penal Law, §1293a, declaring any one 
taking automobile from garage and using it for his own purpose, without owner’s 
consent, guilty of larceny; felonious intent to appropriate it permanently and wholly 
being lacking. 

(For other cases, see Larceny, Dec. Dig. § 3[4].) 

2. INSURANCE—MEANING OF TERM IN CONTRACT NOT AFFECTED 
BY LEGISLATIVE APPLICATION THEREOF IN DEFINING CRIME. 
Statute affixing name of old crime to new combination of events does not 

require like extension of meaning of same word or former equivalent in thought of 

parties to theft insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


3. LARCENY—“THEFT” AND “LARCENY” NOT ALWAYS OF SAME 

MEANING NOR EQUIVALENT OF EACH OTHER. 

“Theft,” though often synonymous with “larceny” in penal statutes, is looser 
and more colloquial or popular term, and neither word has single meaning at all times 
and in all contexts, nor is always full equivalent of other. 

(For other cases, see Larceny, Dec. Dig. § 1.) 


4. INSURANCE—“LARCENY” UNDER PENAL STATUTES DIFFERENT 
FROM “THEFT” UNDER INSURANCE POLICY EVEN BEFORE EX- 
TENSION OF FORMER TERM TO INCLUDE MISUSE OF MOTOR 
VEHICLES. 

“Larceny,” under Penal Law, § 1290, includes offense of obtaining property by 
false pretenses, which would not constitute “theft” under automobile theft insurance 
policy, and hence was something different from theft under such contract, even 
before larceny was extended by section 1293a to include misuse of motor vehicles 
without owner’s consent. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

5. INSURANCE—“THEFT” NOT LIMITED TO WHAT WAS “LARCENY” 
AT COMMON LAW. 

“Theft,” under automobile insurance policy, is not limited to what was “larceny” 
at common law. 

(For other cases, see Insurance, Dec. Dig. § 425.) 
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6. INSURANCE—“THEFT,” UNDER AUTOMOBILE POLICY, NOT 
“ace TO “LARCENY” BY UNAUTHORIZED USE OF MOTOR 
“Theft,” under automobile insurance policy, is theft as commonly thought and 

spoken of, and not same as “larceny,” under Penal Law, § 1293a, declaring any one 

taking automobile from garage and using it for his own purpose, without owner’s 
consent, guilty of larceny. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Frederick R. Van Vechten against the American Eagle Fire Insurance 
Company. From a judgment of the Appellate Division (206 App. Div. 39, 200 N. Y. 
S. 514), affirming by divided court a judgment of the Trial Term on a verdict of 
the jury for plaintiff, defendant appeals. Judgments reversed, and complaint dis- 
missed. 

Edward M. Brown, for appellant. 

James C. Bronner, for respondent. 

Carpozo, J. Defendant’s policy of insurance covering plaintiff's automobile 
insures against stated perils, among them “theft, robbery, or pilferage,” with excep- 
tions not now material. 

Plaintiff left his automobile at a garage and repair shop with instructions to 
the proprietor to make specified repairs. The proprietor took the car on a trip for 
his own purposes, and on the homeward journey ran it against a pole. Plaintiff, 
returning to the garage and receiving back his damaged car, makes claim against 
the insurance company that it reimburse him for his loss. The question is whether 
there was “theft” within the meaning of the policy. 

[1] By Penal Law (Consol. Laws, c. 40) §1293-a (as it stood when this loss 
was suffered) : 

“Any chauffeur or other person who without the consent of the owner shall 
take, use, operate or remove, or cause to be taken, used, operated or removed from 
a garage, stable, or other building or place, * * * an automobile or motor vehicle, 
and operate or drive or cause the same to be operated or driven for his own profit, 
use or purpose, steals the same and is guilty of larceny and shall be punishable accord- 
ingly.” Laws 1910, c. 621. 

Apart from this statute, the misuse of plaintiff's car by the proprietor of the 
garage would not constitute a larceny, since there was lacking the felonious intent 
to appropriate another’s property permanently and wholly. Parr v. Loder, 97 App. 
Div. 218, 220, 89 N. vy. 8.8 823; Ledvinka v. Home Ins. Co. of New York, 139 Md. 
434, 115 A. 596, 19 - in 167 ; Michigan Commercial Ins. Co. of Lansing, Mich., 
v. Wills, 57 Ind. App. 256, 106 N. E. 725; Phoenix Assur. Co., Limited, of London, 
v. Eppstein, 73 Fla. 991, 75 So. 537, L. R. A. 1917F, 540; Valley Mercantile Co. v. 
St. Paul Fire & Marine Ins. Co., 49 Mont. 430, 143 P. 559, L. R. A. 1915B, 327, 
Ann. Cas. 1916A, 1126; State v. South, 28 N. J. Law, 28, 75 Am. Dec. 250; Regina v. 
Trebilcock, 7 Cox Cr. Cas. 408; Pollock & Wright on Possession, p. 225. Indeed, 
the very purpose of the statute was to bring within the definition acts outside of it 
before. The courts below have held that, however great the innovation, what is 
now larceny under the statute is also theft under the policy. We hold another view. 

(2, 3] The problem before us is not one of statutory construction. It is one of 
the meaning of a contract. The Legislature may affix to new combinations of events 
the name of an old crime. The conclusion does not follow that the same word, and 
still less another word which once was an equivalent, must suffer a like extension 
in the thought of parties to a contract. The way is thus pointed to the decision of 
the case before us. “Theft,” though often used as synonymous with “larceny,” the 
proper term of art in the penal statutes of New York, is none the less a looser term, 
and one more colloquial or popular. People ex rel. Jourdan v. Donohue, 84 N. Y. 
438, 442. Neither has a single meaning at all times and in all contexts, nor is either 
always and in every setting the full equivalent of the other. Cf. Hol Imes, J., in 
ge v. Eisner, 245 U. S. 418, 424, 38 S. Ct. 158, 62 L. Ed. 372, L. R. A. 1918 D, 

4 

[4-6] Larceny, in our law of crimes, includes the offense of obtaining property 
by false pretenses. Penal Law, § 1290; People v. Dtimar, 106 N. Y. 502, 13 N. E. 325; 
People v. Miller, 169 N. Y. 339, 351, 62 N. E. 418, 88 Am. St. Rep. 546. If the 
plaintiff had sold his car on a credit ‘fraudulently procured, he would be the victim 
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of a larceny, yet manifestly the scale would be theft under the provisions of this 
contract. Larceny under the statute was therefore something different from theft 
under the contract even before larceny had been extended to include misuse of motor 
vehicles. We have no reason to believe that the statutory definition, if inapplicable 
before, has become applicable now. On the other hand, we do not say that theft is to 
be limited to what was larceny at common law. We assume that larceny by a bailee or 
a fiduciary would be theft within the policy, though at common law it would be 
classified under the. heading of embezzlement. Pollock & Wright on Possession, 
pp. 134, 135, 157, 191. The distinction, now largely obsolete, did not ever correspond 
to any essential difference in the character of the acts or in their effect upon the 
victim. The crimes are one to-day in the common speech of men as they are in 
moral quality. When we have recourse to these standards for the solution of our 
problem, the conclusion is not doubtful. The very heading of the new statute, 
“Unauthorized Use of Motor Vehicles,” prefigures an offense that is something less 
than theft as theft has commonly been known. We read on with a deepening impres- 
sion of movement from the ancient moorings. Operation of a car without the con- 
sent of the owner will be a crime and larceny if it continues for a month or for a 
day, but so also will it be if it continues for an hour or even a few minutes. Innova- 
tions such as these may persist and become general. In course of time they may 
sink into common thought and common speech. They have not done so yet. Theft 
under this contract is theft as common thought and common speech would now 
image and describe it. 

One other consideration emphasizes the need for uniformity of meaning. The 
policy does not limit its protection to casualties suffered while the car is in New 
York. Theft, robbery, and pilferage in any other state are equally within its terms. 
This, without more, is sufficient to forbid a reading that would cause the risks to 
vary with the accidents of local laws. Neither insured nor insurer can have believed 
that the same act would be theft within the purview of the contract if committed 
in New York, and a mere trespass or conversion if committed in Massachusetts or 
New Jersey. They spoke in terms so common, so responsive to realities, as to have a 
meaning everywhere. By this they must abide. 

The judgment of the Appellate Division and that of the Trial Term should be 
reversed, and the complaint dismissed, with costs in all courts. 

Hiscock, C. J., and Pound, McLaughlin, Crane, Andrews, and Lehman, JJ., 
concur. 

Judgments reversed, etc. 


HILL v. NEW AMSTERDAM CASUALTY CO. 
(Supreme Court, Appellate Division, First Department. Feburary 2, 1925.) 
208 New York Supplement 235 

1. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW GARAGE 
wane WAS BURNED BY FLAMES COMING FROM AUTO- 
MOBILE. 

In action by automobile owner against insurance company on liability policy for 
judgment recovered against him by garage attendant, who was burned while about 
to fill automobile tank with gasoline, evidence held insufficient to show that attendant 
was burned by flames coming from automobile. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE—AUTOMOBILE OWNER’S NEGLIGENCE IN LIGHTING 
MATCH TO ASCERTAIN QUANTITY OF GASOLINE IN TANK HELD 
PROXIMATE CAUSE OF BURNS RECEIVED BY GARAGE AT- 
TENDANT. 

Where garage attendant was burned when gasoline burst into flames when plain- 
tiff lighted match to ascertain amount of gasone in automobile tank, held, that 
proximate cause of injury was owner’s negligence, and owner was not entitled to 
indemnity under policy insuring against liability for accident caused by automobile. 

(For other cases, see Insurance, Dec. Dig. § 436.) 

Appeal from Appellate Term, First Department. 

Action by S. Mortimer Hill against the New Amsterdam Casualty Company. 
From a determination of the Appellate Term, affirming a City Court judgment for 
plaintiff, defendant appeals. Reversed, and complaint dismissed. 

Argued before Clarke, P. J., and Merrell, Finch, McAvoy, and Martin, JJ. 
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_ Frederick Mellor, of New York City (David Harriman Scott, of New York 
City, on the brief), for appellant. 


Maxwell Arent, of New York City, for respondent. 


Fincu, J. The action is brought upon.a policy of automobile liability insur- 
ance, whereby the defendant undertook to “insure the assured against loss from 
the liability imposed upon the assured for damages on account of bodily injuries 
or death suffered as the result of an accident occurring while this policy is in force, 
* * * caused by the automobile described in the schedule hereof. * * *’ It appears 
that a fire occurred subsequent to gasoline being put in the tank of an automobile, 
causing injury to a third party, who sued the plaintiff. The plaintiff called on the 
defendant to defend, but the latter refused, on the ground that the accident was not 
covered by the policy. A judgment was recovered against the plaintiff, who now sues 
the defendant for indemnity under the policy. 

[1] According to the plaintiff's testimony on the trial in the case at bar, he 
drove his automobile into a service station near Amityville in order to obtain gasoline. 
Becoming impatient at delay in being served, he got out of the car and, taking the 
cap off the gasoline tank, lighted a match and leaned over the dial to ascertain how 
much gas was in the tank. “As I did that, the flames burst up out of the tank, and 
about simultaneously the service man had come around from the other side of the 
car with the pipe there to put in the gasoline. The flames burst out of the tank, 
and he stepped back with his pipe, and I picked up a piece of cardboard and put out 
the flames over the tank. His clothing caught fire as a result of that.” The plain- 
tiff, on cross-examination, admitted that the testified in the action brought against 
him by the garage attendant as follows: 

“Just as I lighted this match, Mr. Gehrke must have come from the other 
side—I did not see him—with this hose pipe, and brought it down to my tank, and 
with a very slight breeze that was coming this lighted up at the end of the hose 
pipe. Whether the hose pipe was inserted into the tank, or not, I am not absolutely 
positive, but it was in the approximate area to the opening of the tank; that is, he 
dropped his hose back, and the amount of gasoline in it did catch fire to the open- 
ing of my tank, and also a couple of places on the grass nearby. 

“Q. Anywhere on his clothes? A. Not at that time. 

“Q. Then what happened? A. Then the fire went up to the top of the 
tank, just a very light blaze, which would be the amount of gasoline that 
was probably on top of the tank, maybe two or three inches, and there were 
two places in the grass, as I recall, that blazed up, which would be similar to 
gasoline, if you poured oil on grass anywhere. Then Mr. Gehrke became very 
excited, and attempted to go and get some grass or some sand to stamp out 
this fire that was burning around the car and the tank and the base of the 
tank. After I should say about a minutes or two minutes’ time he said, ‘Oh, I 
am all on fire!’ and I noticed at that time that his clothes were on fire around 
the feet and a little around the shoulder.” 

At the trial of the action brought against plaintiff, he also testified that 

to the best of his belief the hose was not inserted in the tank, “but I think the 
plaintiff [Gehrke] had brought this down to the proximity of the tank, because 
the opening of the tank got ablaze with gasoline” (indicating that the hose first 
caught fire and communicated the fire to the tank). Plaintiff further admitted 
that in the action against him he testified the car was pushed away from the blaze, 
and that, in answer to the question whether Gehrke caught fire before the car was 
pushed away, plaintiff said: 
_ “That I can’t recall. He did not take fire at the time the blaze started: Q. 
Your version, as I take it, is he took fire in attempting to extinguish the blaze on 
the tank and pump? A. Yes; he took fire after this blaze had started, and after 
dropping the hose and walking away.” 

The plaintiff was then asked the following question in this trial: 

“Q. So now you want the jury to understand he caught fire from the flames 
on the ground, and you so testified in Nassau county, didn’t you? A. I testified to 
that, because that is what I thought happened. I didn’t know whether he caught 
fire at the time, or not, as an absolute fact. There was a lot of excitement there— 
flames blazing out of the tank, and fire around the pump pipe at the time or later. 
I don’t know; I thought that took fire later. * * * J do not know.” 
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Plaintiff further admitted he testified in the action against him that Gehrke was 
burned in attempting to stamp out the flames on the ground. 

The plaintiff has thus failed to show that the garage attendant was injured by 
the automobile. It conclusively appears, from the plaintiff’s testimony at the 
former trial, that the man was set on fire by burning grass at a time subsequent to the 
explosion. The plaintiff has thus failed to establish a cause of action, even on the 
assumption that the defendant would be liable, if the injured man was set on fire 
by blazing gas from the tank of the automobile, upon the theory that, while the 
lighting of the match was the proximate cause, the gas in the automobile was the 
means, which would be a construction very favorable to the plaintiff. 

(2] The real difficulty with the case of the plaintiff, however, is that the auto- 
mobile cannot be said to be the proximate cause of the injury, since to make it the 
proximate cause there must be a logical sequence in a natural course between the 
automobile and the fire; whereas, the lighting of the match was an independent inter- 
vening cause. In other words, the injury could not be said to be caused by the auto- 
mobile, but by the independent negligence of the plaintiff. 

For these reasons, the determination appealed from and the judgment of the 
City Court should be reversed, and the complaint dismissed, with costs to the appellant 
in all courts. 

Order filed. All concur. 
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SURETY 
McCONNELL-WHITE-TERRY REALTY & INS. CO. v. FIDELITY & DE- 
POSIT CO. OF MARYLAND. (6 Div. 237.) 
(Supreme Court of Alabama. Jan. 15, 1925.) 
102 Southern Reporter 617 

1. INSURANCE—CONSTRUCTION MOST FAVORABLE TO BENEFICI- 
ARY ADOPTED IF LANGUAGE OF INDEMNITY BOND REASON- 
ABLY SUSCEPTIBLE OF TWO SENSIBLE CONSTRUCTIONS. 

If language of indemnity bond is reasonably susceptible of two sensible con- 
structions court will generally adopt that one most favorable to beneficiary, if con- 
sistent with objects for which bond is given. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—LEGAL EFFECT OF ISSUING POLICY OF INSURANCE 
OR CONTRACT OF INDEMNITY ON ANSWERS AS THEY STAND 
WHEN RECEIVED FROM INSURED, STATED. 

Legal effect of issuing policy of insurance or contract of indemnity on answers 
in application as they stand when received from insured is to eliminate unanswered 
questions, and to waive any objections on ground of defects in answers given. 

(For other cases, see Insurance, Dec. Dig. § 389[7]. 

4. INSURANCE—TERMS OF POLICY CONSTITUTE MEASURE OF IN- 
SURER’S LIABILITY. 

Terms of policy constitute measure of insurer’s liability, and, in order to re- 
cover, assured must show himself -within those terms. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

5. INSURANCE—QUESTIONS AND ANSWERS IN APPLICATION FOR 
CONTRACT OF INDEMNITY ON INSURED’S CASHIER AND BOOK- 
KEEPER CONSTRUED. 

Warranties in questions and answers in application for contract of indemnity on 
insured’s cashier, that books would be audited once a year and verified by public 
accountant with funds on hand and in bank, held to mean that insured’s promissory 
warranty was that once a year at least books and accounts of cashier would be 
audited and verified by reference to cash in hand and bank. 

(For other cases, see Insurance, Dec. Dig. § 332[2].) 

6. INSURANCE—PLEA NOT INSUFFICIENT BY ALLEGING ONLY THAT 
INSURED FAILED TO HAVE AN AUDIT OF EMPLOYEE’S BOOKS 
BY A PUBLIC ACCOUNTANT. 

In action on indemmity contract on insured’s cashier, insurer’s plea that insured 
faifed to have an audit of employee’s books by a public accountant was not in- 
sufficient, where warranty was that insured would have an audit verified by reference 
to cash in hand and bank. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

Appeal from Circuit Court, Jefferson County; Richard V. Evans, Judge. 

Action on guaranty bond by the McConnell-White-Terry Realty & Insurance 
Company against the Fidelity & Deposit Company of Maryland. From adverse 
judgment on pleading, plaintiff takes a nonsuit and appeals. Affirmed. 

Nesbit & Sadler, of Birmingham, for appellant. 

Leader & Ullman, of Birmingham, for appellee. 

Sayre, J. This was an action by appellant against appellee on a bond guaran- 
teeing the fidelity of appellant’s cashier and bookkeeper. The sole question pre- 
sented in argument has to do with the legal sufficiency of plea No. 10. A demurrer 
to this plea was overruled. To state the plea in brief, in its application for the 
contract of indemnity appellant entered into warranties as shown by the following 
questions and answers: 

“Question 12. (a) What means will you use to ascertain whether his accounts 
are correct? 

“Answer: (a) Will have the books audited. 

“Question: (b) How frequently will they be examined? 

“Answer: (b) Once a year. 

“Question 13. How often will his books and accounts be dduited and verified 
with funds in hand and in bank, and by whom? 

“Answer: By public accountant.” 

The breach alleged is “that plaintiff failed to have the books audited once a year 
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by a public account during the period beginning the 18th day of September, 1918, 
and ending the 18th day of September, 1921,” the life of the contract. The substance 
of the argument for the demurrer is that the warranty is ambiguous, must be con- 
strued with favor to the insured, and that, so construed, it does not intend that plain- 
tiff promised “to have the books audited once a year by a public accountant.” More 
narrowly considered the argument is that, since in answer to the question “How often 
will his books and accounts be aduited and verified with funds in hand and in bank, 
and by whom?” plaintiff answered, “By public accountant,” therein ignoring that 
part of the question which asked, “How often,” it made no promise as to how often 
the books and accounts of its cashier and: bookkeeper would be audited by a public 
accountant, and so no promise to have his books and accounts aduited and verified 
at any time before the loss alleged. It is not insisted that within the meaning of 
plaintiff’s warranty, or warranties, there is any substantial difference, or any differ- 
ence at all for that matter, between the examination and audit of books and accounts, 
nor does audit appear to mean either more or less than examination. Nor does the 
plea take note of the verification of aduits by an accounting for funds in hand or 
bank. It seems reasonably clear that an audit verified by an accounting for funds 
would tend to relieve the fidelity company of some risk to which it would be exposed 
if only examination without more were required, though the last-named method might 
also serve a valuable purpose by keeping some sort of check against the dishonesty 
of the employee, and we would say that considerat:on of this difference must be held 
to have been in the mind of the parties when answers to the two questions which 
have a common element of inquiry, viz., the frequency with which exam‘nations or 
audits should be made, were required and given. Nevertheless, we think plaintiff’s 
contention that its answer to question 13 must be considered wholly apart from its 
answer to question 12 (b), and so that plaintiff entered into no engagement to have 
the books kept by its employee examined by a public accountant once a year during 
the period stated in the plea—this contention, we think, cannot be successfully 
maintained. 

[1-4] It is freely conceded that if the language of an indemnity bond is reason- 
ably susceptible of two sensible constructions, the courts will in general adopt that 
one most favorable to the beneficiary, if consistent with the objects for which the 
bond is given, familiar law in this state, and that the legal effect of issuing a policy 
of insurance or contract of indemnity upon the answers as they stand when received 
from the insured is to eliminate the unanswered questions and to waive any objec- 
tions on the ground of defects in the answers given. Phoenix Life Ins. Co. v. Raddin, 
120 U. S. 183, 7 S. Ct. 500, 30 L. Ed. 644; 3 Cooley’s Briefs, pp. 2634, 2635. Suff- 
cient for every necessary purpose of the case in hand may be the rule that contracts 
must be given effect according to the intention of the parties, and no construction can 
be availed of “to refine away terms of a contract expressed with sufficient clearness 
to convey the plain meaning of the parties, and embodying requirenients compliance 
with which is made the condition to liability thereon.” Guarantee Co. v. Mechanics’ 
Savings Bank, 183 U. S. 419, 22 S. Ct. 124, 46 L. Ed. 253. Appellee- cites authority 
‘to the effect that when terms of a contract appear on their face to be inserted by or 
for the benefit of one of the parties, he will be considered to have chosen the lan- 
guage, and any ambiguity therein will be construed most strongly against him. 4 
Page on Contracts, § 2054. At least it must be said that plaintiff chose the lan- 
guage of its answers to the questions propounded, on the faith of them defendant 
executed its bond of fidelity, and their meaning, taken and understood in their p'ain, 
ordinary and popular sense (Imperial Fire Ins. Co. v. Coos County, 151 U. S. 462, 14 
S. Ct. 379, 38 L. Ed. 231), cannot be refined away to avoid conditions of liability 
thereby expressed. And in every such case it may not be improper to observe that 
“the terms of the policy constitute the measure of the insurer’s liability, and in order 
to recover, the assured must show himself within those terms.” Imperial Fire Ins. Co. 
v. Coos County, supra. 

[5, 6] Our judgment is that the man in the street, reading the contract in this case 
with the purpose to ascertain what plaintiff contended when it answered the questions 
put to it by defendant, could not fail to understand that plaintiff agreed thereby to 
have the books kept by its employee, the subject of the contract, aduited hy a public 
accounant, once a year at least. Likewise, we think, the conclusion would be that 
defendant requested information and a warranty as to audits to be verified by ref- 
erence to funds in hand and bank, and that plaintiff's promissory warranty was that 
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once a year at least the books and accounts of its employee would be audited and 
verified by reference to cash in hand and bank. And such is our conclusion. That 
defendant alleged in its plea only that plaintiff failed to have an audit of the em- 
ployee’s books by a public accountant, whereas the warranty was that plaintiff would 
have an audit verified by reference to cash in hand and bank, cannot be held against 
the sufficiency of the plea, for, obviously, if there was no audit by a public account- 
ant, there was no such audit verified by reference to cash in hand or bank. 

Plaintiff’s insistence that the two answers, viz., (12) Will have the books audited 
once a year, and (13) By public accountant, shall be considered separately, each 
without reference to the other, would lead to the conclusion that the second (13) 
meant, and was intended to mean, nothing of any advantage to the defendant. That 
construction we think cannot be sustained on any solid ground, for it would mean 
that plaintiff promised to have the books and accounts of the insured employee 
audited by a public accountant and verified by reference to funds in hand and bank, 
but not during the life of the contract. 

The ruling by which the trial court sustained the sufficiency of the plea in ques- 
tion was correct. 

Affirmed. 

Anderson, C. J., and Gardner and Miller, JJ., concur. 


HARTFORD ACCIDENT & INDEMNITY CO. v. MANBY. (No. 10907.) 
(Supreme Court of Colorado. Jan. 5, 1925. Rehearing Denied Feb. 2, 1925.) 
232 Pacific Reporter 927. 

2. INDEMNITY—PLAINTIFF SUING ON INDEMNITY BOND GIVEN TO 
ANOTHER FOR HIS BENEFIT ADOPTS ALL PROVISIONS THEREOF 
APPLICABLE TO HIM. 

In action on ‘indemnity bond, running to live stock exchange and given for its 
benefit and certain other persons, plaintiff; claiming to be one of such other persons, 
adopts all provisions applicable to him. 

(For other cases, see Indemnity, Dec. Dig. § 6.) 

4. PAYMENT—APPLICATION OF DRAFT DRAWN BY SHIPPER ON 
CONSIGNEE OF SHEEP TO PAST-DUE DEBT HELD NOT FRAUD. 
Where shipper drew draft on consignee of sheep, valued at $4,956.96, for $9,468.30 

there being $9,894.51 due prior to shipment, held not fraud to apply to past indebt- 

edness, in absence of finding that draft was to pay for sheep in question. 

(For other cases, see Payment, Dec. Dig. § 39[5]. 

5. INDEMNITY—IN ACTION ON BOND GIVEN TO ANOTHER FOR 
PLAINTIFF’S BENEFIT INTEREST ALLOWED ONLY FROM DATE 
OF ACCEPTANCE BY BENEFICIARY. 

In action on indemnity bond given to another for plaintiff's benefit, interest, being 
allowed only after acceptance by beneficiary, runs from date of suit; no earlier 
acceptance being disclosed by record. 

(For other cases, see Indemnity, Dec. Dig. § 15[10].) 

Department 1. 

Error to District Court, City and County of Denver; Charles C. Butler, Judge. 

Action by J. B. Manby against the Hartford Accident & Indemnity Company on 
indemnity bond. Judgment for plaintiff, and defendant brings error. Affirmed. 

Iver O. Wingren, of Denver, for plaintiff in error. 

W. B. Morgan, of Denver, and J. B. Manby, Jr., of Edgewater, for defendant 
in error. 

Burke, J. These parties appeared in reverse order in the trial court, and are 
hereinafter referred to as there. 

Defendant executed to the Denver Live Stock Exchange (hereinafter referred to 
as “the Exchange”) its indemnity bond for the benefit of said Exchange and certain 
other persons. Plaintiff, claiming to be one of the persons whose benefit said bond 
was executed, and claiming damages in the sum of $4,956.96 by reason of a breach 
thereof, brought this action to recover that amount from defendant. A jury was 
waived, and the cause tried to the court. Findings and judgment were for plaintiff, 
and to review that judgment defendant prosecutes this writ. ey 

The Exchange is an organization of the same general character as similar ex- 
changes throughout the country. The bond in question was executed to its secretary, 
and was given, among other things, to guarantee that all persons named in schedule 
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A thereto attached (live stock commission merchants at Denver and members of the 
Exchange) would deal fairly and honestly with their customers. It was also pro- 
vided therein that: 

“The persons damaged by the breach of any condition hereinbefore set out may 
maintain an action on this bond in their own name to recover their damages, first 
obtaining written consent of the secretary of such Exchange, to bring suit. * * * ” 

Among the persons named in said schedule A was the Rogers Live Stock Com- 
mission Company (hereinafter referred to as the “Rogers Company”) and the bond, 
as relating to that company, was in the sum of $5,000. 

Plaintiff says that on October 25, 1920, he, as owner, shipped said Rogers Com- 
pany, as live stock commission merchants, 909 head of sheep for which, after making 
all proper deductions for commissions, etc., there was due him a balance of $4,956.96, 
and that the Rogers Company having defaulted he brought suit and obtained a judg- 
ment against it for that amount (plus other sums due), which judgment he is unable 
to collect. Defendant says that on and prior to October 20, 1920, plaintiff was an 
agent of the Rogers Company to purchase sheep for it on commission, and at that 
time, by reason of such transactions, the Rogers Company owed plaintiff, or those 
from whom he had made purchases, the sum of $9,894.51. That when plaintiff shipped 
the 909 head of sheep in question he simultaneously drew a draft on the Rogers Com- 
pany for the sum of $9,468.30, which included payment for said sheep, and that 
said draft was paid by the Rogers Company, but was wrongfully applied by plaintiff 
to the other debts. Plaintiff in his replication admits that on October 20, 1920, he 
was a creditor of the Rogers Company in the sum of $9,894.51, and the said draft 
was a payment thereon. The cause was tried October 17, 1923. Plaintiff testified 
in his own behalf, supporting in full the allegations of his complaint, and denying 
everything material in the answer. In the course of his examination the following 
occurred : 

ve Did you get permission from the live stock exchange to bring this suit? 
A. Yes, sir. 

“Mr. Wingren: I object to that, unless it is in writing. 

“Mr. Morgan: We do not allege that he obtained permission in writing. 

“The Court: You do not allege anything about it, do you? 

“Mr. Morgan: No, we do not; we just simply say— 

“The Court: I will overrule the objection, because you can ask him whether it 
was in writing.” 

Counsel for defendant did not except to the ruling, and made no further inquiry 
on that subject. 

The entire defense, as disclosed by the abstract, is as follows: 

“The defendant then to maintain its issues introduced in evidence Exhibits 1, 2, 
3, 4, and 5 and the records in the case of Manby v. Rogers Live Stock Commission 
Company, and rested.” 

Said exhibits and records are not in the abstract. 

[1] It ought not be necessary at this late date to reiterate that, while this court 
always reserves the right to go to the transcript, or record proper, and be guided by 
anything it may find there, it will not ordinarily look beyond the abstract of record, 
and no litigant may of right call upon it to do so. Zall Jewelry Co. v. Stoddard, 68 
Colo: 395, 397, 190 P. 506. 

Counsel for defendant sums up his seven assignments of error under four heads, 

e.: (1) Plaintiff, when he sued on the indemnity bond, adopted all the provisions 
thereof applicable to him; (2) the requirement of the bond that the person damaged 
by its breach should, before suit, obtain the written consent of the secretary of the 
Exchange was a condition precedent which must be pleaded and proved before plain- 
tiff can recover; (3) the evidence shows that the draft drawn by plajntiff on the 
Rogers Company paid for the 909 sheep in question; (4) that plaintiff is attempting 
recovery against defendant by fraud in misapplying the money received on said draft. 

[2, 3] 1. That plaintiff adopted the provisions of the bond as contended is not 
only the law but is undisputed herein by plaintiff. 

2. The provisions of the bond relating to the written consent of the secretary of 
the Exchange was for the benefit of defendant, not plaintiff. If defendant wished to 
waive that clause, it might do so. Failure to give written notice before filing suit 
did not affect the merits of the cause, but went. only to plaintiff’s right to maintain 
this particular action. - This therefore is matter in abatenmrent not appearing on the 
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face of the complaint, and under our code it must be set up by way of answer, 
failing which, it is deemed waived. 1 C. J. 110, § 17; Watson v. Lemen, 9 Colo. 200, 
202, 11 P. 88; Olson v. Harvey, 68 Colo. 180, 185, 188 P. 751; Grand Lodge, 
A. O. U. W., v. Taylor, 44 Colo. 373, 375, 99 P. 570. 

3. The trial court specifically found against defendant on the evidence. Assum- 
ing that the evidence is as alleged in defendant’s brief, we have no doubt about the 
correctness of that finding. Assuming that the defense is disclosed by the abstract, 
there is not even room for argument. 

[4] This point, while made by counsel for defendant, is not argued. We think 
it is well covered by the third point, and fully disposed of by what we have said above. 

In addition to the foregoing plaintiff assigns as cross-error the court’s allowance 
of interest only from the date of suit, instead of from October 25, 1920, the date of 
the shipment, or at least from August 25, 1922, when, as is said, defendant wrote a 
letter, denying liability on the bond. 

[5] A contract between two persons for the benefit of a third requires an accept- 
ance by the beneficiary. In ordinary cases, the institution of suit constitutes such 
acceptance. Johnson v. Central Trust Co., 159 Ind. 605, 610, 65 N. E. 1028. No other 
acceptance is disclosed by this record, hence interest would begin from that date. 
Defendant's letter above referred to is not in the abstract, and we do not consider it. 

For the foregoing reasons, the judgment is affirmed. 

Allen, Acting C. J., and Campbell, J., concur. 


NATIONAL SURETY CO. v. ROCHESTER BRIDGE “ Lae 12014.) 
(Appellate Court of Indiana, Division No. 2. Feb. 6, 1925.) 
146 Northeastern Reporter 415. 

1. PRINCIPAL AND SURETY—CONTRACT OF SURETY FOR HIRE CON- 
rane AGAINST SURETY IF SUSCEPTIBLE OF TWO CONSTRUC- 
TIONS. 

The rule of strictissimi juris does not apply to surety companies for hire, but con- 
tracts of such sureties, if susceptible of two constructions, will be construed most 
favorable to the insured or beneficiary, especially where contracts relate to the fur- 
nishing of labor and material for structure covered by bond. 

(For other cases, see Principal and Surety, Dec. Dig. § 59.) 

2. PRINCIPAL AND SURETY_-CONTRACTOR'S BOND, CONTRACT, 
AND SPECIFICATIONS CONSTRUED TOGETHER. 

Building contractor’s bond, contract made part thereof, and specifications made 
part of contract are to be construed together in determining liability of surety. 

(For other cases, see Principal and Surety, Dec. Dig. § 59.) 

3. PRINCIPAL AND SURETY—BUILDING CONTRACTOR’S BOND HELD 
TO PROTECT MATERIALMEN, 

Where building contractor’s bond was conditioned for the furnishing of all labor 
and materials, and specifications adopted by the contract provided for the payment 
of all labor and material, materialmen could bring action on bond, for material fur- 
nished, on contractor’s default in payment of price. 

(For other cases, see Principal and Surety, Dec. Dig. § 82[1].) 

Appeal from Circuit Court, Huntington County; Sumner Kenner, Judge. 

Action by the Rochester Bridge Company against the National Surety Company 
and others. Judgment for plaintiff, and named defendant appeals. Affirmed. 

G. M. Weichelt, of Chicago, Ill., and Eben Lesh, of Huntington, for appellant. 

Holman, Bernetha & Miller, of Rochester, for appellee. 

Nicuots, J. Action by appellee against appellant and others who were contrac- 
tors for the building of a ‘parochial schoolhouse in the city of Huntington, Ind., for 
the value of certain building material furnished by appellee to the contractors who 
were defaulted. 

There were special findings of facts and conclusions of law in favor of appellee 
upon which judgment was rendered against the contractors and appellant in the sum 
of $1,416.87, from which judgment, after motion for new trial was overruled, this 
appeal. 

The errors assigned and presented in this court are that the court erred in over- 
ruling appellant’s demurrer to the complaint, and in stating its conclusions of law on 
the special finding of facts. Each of these rulings present the question as to whether 
or not the surety on the contractors’ bond, in the absence of any contractual provision 
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in the bond, is liable to general unsecured creditors of the contractors for their mate- 
rial bills. It appears by the special finding of facts so far as here involved that the 
contractors, partners under the name of Griffith Construction Company, on June 10, 
1922, entered into a written contract with St. Peter’s and Paul’s church at Huntington, 
Ind., to build a schoolhouse in said city. There is no provision in this contract which 
requires the contractors to pay the labor and material bills except as it may be 
brought into the contract by reference therein to the specifications as follows: 

“Drawings and specifications are identified by the signatures by the parties hereto 
and become hereby a part of this contract.” 

It is provided in the specifications that— 

“(a) That before awarding the contract, the contractor will be required to fur- 
nish a properly signed and executed bond for the full contract price; this bond to 
be a surety for the perfect performance of the contract by the contractor, or con- 
tractors, to pay for all labor and material for said building; the said bond to remain 
in full force and effect sixty-two days after the final acceptance of said .building. 

“(b) Final payment shall be withheld until the contractor has paid the subcon- 
tractors or laborers employed in such construction, all bills due and owing the same 
provided that such parties shall file their claims within thirty days after the comple- 
tion of the work and shall be retained at least thirty-one days after the completion 
of the work. 

“(e) The contractor shall follow these drawings and specifications in the true 
meaning, spirit and intent thereof, furnish all material, and perform all labor, in strict 
accordance with the quality and kind set forth in these specifications and illustrated 
in the drawings.” 

On August 12, 1922, the contractors executed the bond with appellee as surety 
therein, in which bond was conditioned that, if the contractors should “well and truly 
keep and perform each and every, all and singular, the matters and things in said 
contract specified, and shall pay over, make good and reimburse to the above-named. 
obligee, all loss and damage which said obligee may sustain by reason of failure or 
default on the part of said principal that this obligation shall be void otherwise to 
remain in full force and effect.” 

By virtue of said contract, plans, and specifications made a part thereof, and 
said bond for the fulfillment of the provision of the contract as aforesaid, Appellee 
furnished structural steel in the gross value of $3,382.58 upon which payment in 
the sum of $1,965.71 was made, leaving a balance due appellee of $1,416.87, for such 
material all of which was used in the construction of the school building. The bond 
was in full force and effect at the time of commencement of this action. 

[1] We think we should first call attention to the fact that the rule of strictissimi 
juris so often invoked in favor of a surety has no application as applied to a surety 
company for hire such as appellant in this case. Such contracts of sureties for hire 
are placed in the insurance class, and the rights of the surety are to be measured 
by the law applicable to insurance contracts. If the terms of such surety contract 
are susceptible of two constructions, that one will be adopted, if consistent with the 
purpose to be accomplished, which is most favorable to the insured or beneficiary. 
It is incumbent upon the insurer under such circumstances to make the contract into 
which it enters free from ambiguity, and, failing so to do, there should be no com- 
plaint if the insurance contract, because of the ambiguity, and after due considera- 
tion, is construed favorably to the beneficiary; and this should be especially the rule 
when applied to those contracts which relate to the furnishing of labor and material 
which enter into the structure covered by the surety bond. American Surety v. 
Pangburn, 182 Ind. 116, 120, 105 N. E. 769, Ann. Cas. 1916E, 1126; U. S., etc., Co. v. 
Poetker, 180 Ind. 255, 263, 102 N. E. 372, L. R. A. 1917B, 984; Title Guaranty, etc., 
Co. v. State, 61 Ind. App. 268, 280, 109 N. E. 237, 111 N. E. 19. 

It is in the light of this rule, if it need be invoked, that we determine the case 
under consideration. The bond in suit adopted and made a part thereof the contract 
“as fully and to the same extent as if copied at length” therein, and the contract 
adopted the specifications in these words: 

“Which drawings and specifications are identified by the signature of the parties 
hereto, and become hereby a part of this contract.” bi 

[2] Under such circumstances the bond, the contract, and the specifications are to 
be construed together. Closson v. Billman, 161 Ind. 610, 614, 69 N. E. 449. 

[3] The bond is conditioned for the furnishing of all labor and material required 
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in the erection and completion of the building as more fully set out in the contract, 
and the contract with its adoption of the specifications and making the same a part 
thereof expressly provides for the payment of all labor and material for said 
building. So reading these instruments together it is clear that there was a right of 
recovery in appellee against appellant for the material in the construction of the build- 
ing. Appellant has cited the case of Greenfield Lumber Co. v. Parker, 159 Ind. 571, 
65 N. E. 747, as sustaining its contention, but that authority is clearly distinguished 
from the instant case; in fact, the closing paragraph of the opinion distinguishes the 
case from cases of the class to which the instant case belongs. The court there says: 

“In all the cases cited by appellant there was either in the bond or contract 
secured thereby a provision that the contractor would pay for the labor and material, 
or in such language that the same could only be complied with by paying for such 
labor and material; and whenever said provision was in the contract, and not in the 
bond, the bond, in express terms, secured the performance of the same. Such cases 
have therefore no application here.” 

Since that case, Knight & Jillson Co. v. Castle, 172 Ind. 97, 87 N. E. 976, 27 
L. R. A. (N. S.) 573, has been written in harmony with the cases from which it was 
distinguished. In that case the bond was conditioned that the principals should faith- 
fully perform the contract on their part according to the terms and conditions thereof, 
and the contract provided that the principals should pay for all labor and material 
used in the work, and it was there held that, appellants having furnished material 
to the contractor which was used in the building and for which there had been no 
payment, appellants could recover therefor on the bond. The questions here involved 
are so well considered in that case that we deem it unnecessary to further discuss 
them in this case. Other authorities to the same effect are Closson v. Billman, supra; 
Brown v. Markland, 22 Ind. App. 652, 654, 53 N. E. 295. 

Judgment affirmed. 


LACY, Srate Treasurer, v. GLOBE INDEMNITY CO. (No. 254.) 
(Supreme Court of North Carolina. Jan. 24, 1925.) 
126 Southeastern Reporter 316. 


1. WAREHOUSEMEN—SURETIES ON WAREHOUSE MANAGER’S BOND 
HELD LIABLE FOR PRINCIPAL’S FAILURE TO CANCEL COTTON 
RECEIPTS AS REQUIRED BY STATUTE. 

Where local manager of storage warehouse, in violation of Laws 1921, c. 137, 
retained negotiable cotton receipts, surrendered to him, by owners of cotton, and, 
instead of canceling them and returning them to general superintendent, delivered them 
to bank as collateral security for loan, held that sureties on his bond, which provided 
that principal would faithfully perform all obligations as warehousemen under such 
act were liable for such misconduct and default of principal. 

(For other cases, see Warehousemen, Dec. Dig. § 18.) 


2. WAREHOUSEMEN—COTTON RECEIPTS INDORSED IN BLANK HELD 

NEGOTIABLE BY DELIVERY. 

Cotton receipts retained by local warehouse manager in violation of Laws 1921, 
c. 137, and which were indorsed both by owners and such manager, and had on their 
face guarantee of state as to their integrity until expiration of their date, held negoti- 
able by delivery under C. S. § 3010, and, when accepted by a bank as collateral 
security for loan to manager, bank was holder for value to extent of its lien, under 
sections 3005-3007. 

(For other cases, see Warehousemen, Dec. Dig. § 15[1].) 


3. WAREHOUSEMEN—BANK ACCEPTING NEGOTIABLE COTTON RE- 
CEIPTS AS COLLATERAL, WITHOUT KNOWLEDGE OF FRAUD, 
HELD HOLDER IN DUE COURSE. 

Where local warehouse manager, in violation of Laws 1921, c. 137, retained nego- 
tiable cotton receipts surrendered to him by owners, and delivered them to bank as 
collateral security receipts being indorsed both by owners and manager, and bank 
paying full value without knowledge of manager’s breach of duty, held that, under 
C. S. § 4087, bank was holder in due course, and in view of C. S. § 3037, fact that 
irregularities were observable on face of receipts was not sufficient to show bad 
faith on part of bank. 

(For other cases, see Warehousemen, Dec. Dig. § 15[3].) 
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4. WAREHOUSEMEN—BANK HELD JUSTIFIED IN ACCEPTING NEGO- 
TIABLE COTTON RECEIPTS AS COLLATERAL SECURITY. 

Bank held justified in accepting negotiable cotton receipts delivered to it as col- 
lateral security by local warehouse manager who retained them in violation of Laws 
1921, c. 137, though they did not specify on their face that they were given for 
cotton belonging to manager, where cotton did not belong to manager but to third 
persons who indorsed and delivered them to him; there being nothing in act prohibit- 
ing manager from acquiring indorsed receipts. 

(For other cases, see Warehousemen, Dec. Dig. § 15[3].) 

5. WAREHOUSEMEN—STATE TREASURER HELD WARRANTED IN 
PAYING CLAIM OF HOLDER FOR VALUE OF NEGOTIABLE COT- 
TON RECEIPTS UNLAWFULLY NEGOTIATED BY WAREHOUSE 
MANAGER. 

In view of fact that one of chief purposes of Laws 1921, c. 137, establishing a 
state warehouse system, is to maintain negotiability of cotton receipts, where local 
warehouse manager retained receipts in violation of such act, and negotiated them 
to bank for full value as collateral security, bank having no knowledge of manager’s 
breach of duty, held that state treasurer, as authorized by such act, was warranted in 
paying claims of bank upon default by manager, notwithstanding treasurer was there- 
tofore notified of manager’s misconduct. 

(For other cases, see Warehousemen, Dec. Dig. § 18.) 

Appeal from Superior Court, Wake County, Grady, Judge. 

Controversy without action, submitted on case agreed between B. R. Lacy, State 


Treasurer, and the Globe Indemnity Company. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


The facts as stated in the case are as follows: 

(1) The Legislature of North Carolina, at its session in 1921, ratified on the 7th 
day of March, 1921, chapter 137 of the Public Laws of said state, entitled: “An act 
to provide improved marketing facilities for cotton,” and the said Legislature of 
North Carolina had prior thereto, at its session in 1919, enacted chapter 168 of the 
Public Laws of said state, but chapter 137 of the Public Laws of 1921, by section 21 
thereof, declared: 

“Chapter one hundred and sixty-eight of the Public laws of one thousand, nine 
hundred and nineteen, and all other laws and causes of laws in so far only as they 
conflict with the provisions of this act are hereby repealed.” 

And said chapter 137 of the Public Laws of 1921, and chapter 168 of the Public 
Laws of 1919, in so far as the provisions of said last- ‘named act do not conflict with 
first-named act, are herein referred to and made a part of this agreement. 

(2) That, pursuant to the stipulations of said chapter 137 of the Public Laws of 
1921, there was established and recognized at La Grange, in the county of Lenoir, and 
the state of North Carolina, a cotton warehouse as a part of the North Carolina 
state warehouse system, known as the ‘La Grange Storage Warehouse, and one 
Milton L. Walters was the manager of the said La Grange Storage Warehouse, and 
was such manager on the 10th day of November, 1921, the said warehouse having been 
duly licensed under the acts aforesaid, and the said Milton L. Walters as local 
manager pursuant to the provisions of said act, gave bond in the penal sum of 
$5,000 with the Globe Indemnity Company as surety, which said bond was executed 
on the 10th day of November, 1921, a copy of which is hereto attached, marked 
Exhibit A; and thereafter, to wit, on the 10th day of November, 1922, the said 
Milton L. Walters, pursuant to the requirements of said act, executed his manager’s 
bond in the penal sum of $6,000 with the Globe Indemnity Company as his surety, 
a copy of which said bond is hereto attached, marked Exhibit B—both of said bonds 
being given to the state of North Carolina. 

(3) That the said Milton L. Walters was duly employed as manager of said 
warehouse in accordance with the provisions of said act, and as such manager gave 
the bonds hereinbefore referred to. 

(4) That the said Milton L. Walters as local manager of said warehouse issued 
cotton receipts on the dates, and to the persons, and for the number of bales and 
the grade of said cotton hereinbefore stated, copies of which warehouse receipts are 
hereto attached, marked Exhibits 1, 2, 3, 4, 5, 6, 7, 8, and 9: 

January 16, 1922, H. M. Hardy, La Grange, 10 bales. 

January 16, 1922, H. M. Hardy, La Grange, 2 bales. 

February 20, 1922, Hugh E. Hardy, La Grange, 3 bales. 
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March 4, 1922, F. Barwick & Bro., La Grange, 7 bales. 

March 17, 1922, F. Barwick & Bro., La Grange, 6 bales. 

March 17, 1922, P. R. Kinsey, La Grange, 10 bales. 

March 17, 1922, P. R. Kinsey, La Grange, 10 bales. 

March 17, 1922, P. R. Kinsey, La Grange, 10 bales. 

March 17, 1922, P. R. Kinsey, La Grange, 10 bales. 

—making a total of 68 bales covered by said warehouse receipts, and the. cotton rep- 
resented by said warehouse receipts was duly received by said Milton L. Walters and 
stored in said warehouse. 

(5) That subsequently, to wit, on the 17th day of May, 1923, the said Milton L. 
Walters borrowed $6,500 from the Murchison National Bank of Wilmington, N. C., 
and executed his said note to said bank, payable 60 days after date, a copy of which 
said note is hereto attached and marked Exhibit C, and deposited as collateral to 
said note the certificates for the 68 bales of cotton hereinbefore in paragraph 4 stated 
although at said time the said parties who had deposited said cotton for storage had 
received said cotton from said warehouse, and had surrendered said receipts to the 
said Milton L. Walters, whose duty it was to cancel the same; but the said Walters, 
in violation of his duty and contrary to the statute, failed to cancel said receipts, but 
used the said receipts as collateral security to his said note of $6,500 deposited with 
the Murchison National Bank of Wilmington, N. C. That the said receipts, those 
issued to P. R. Kinsey, were indorsed “P. R. Kinsey, La Grange Storage Warehouse 
Company, by M. L. Walters, Manager,” those issued to F. Barwick & Bro. were 
indorsed “F. Barwick & Brother, per W. B. La Grange Storage Warehouse Com- 
pany, by M. L. Walters, Manager.” The one issued to Hugh E. Hardy was indorsed 
“Hugh E. Hardy, La Grange Storage Warehouse Company, by M. L. Walters, 
Manager,” the two issued to H. M. Hardy were indorsed “H. M. Hardy, La Grange 
Storage Warehouse Company, by M. L. Walters, Manager.” That P. R. Kinsey 
wrote his name as an indorsement of the warehouse receipts issued to him, so did 
W. B. Barwick, a partner of F. Barwick & Bro., and Hugh E. Hardy, and H. M. 
Hardy, and the said Milton L. Walters stamped on the back of said receipts the 
name of the La Grange Storage Warehouse Company by the manager, and wrote 
his name, “M. L. Walters,” above the word “Manager.” 

(6) According to the statute, it was the duty of the said said Milton L. Walters, 
when any cotton received on storage was delivered, to take up the warehouse receipts, 
cancel the same, and return them to the state warehouse superintendent at Raleigh, 
N. C. As regards the certificates or receipts issued to the parties mentioned in para- 
graph 4 hereof for the said 68 bales, the said Walters did not do so, but fraudulently 
used said certificates as collateral to his own note. 

That the said Murchison National Bank of Wilmington, N. C., loaned in the 
due course of business to the said Milton Walters the sum of $6,500, and accepted 
from said Milton L. Walters as collateral the certificates above stated, without actual 
knowledge that the said cotton represented by said certificates had been delivered to 
the parties depositing the same for storage. That the said note falling due, and the 
said bank having made demand for its payment, and the said Walters having failed 
to pay the same at maturity, and complaint having been made to the state superin- 
tendent of warehouses, an investigation was made, and it was discovered that the said 
68 bales of cotton had been delivered to the persons storing the same; that the ware- 
house receipts had been surrendered to the said Milton L. Walters, local manager ; 
and that he had fraudulently used the same as collateral to his own note. 

(7) That said nine warehouse receipts above referred to in paragraph 4 as 
Exhibits Nos. 1-9, inclusive, were issued by said warehouse on the dates appearing 
thereon under authority of North Carolina state warehouse license No. 506, and the 
United States license No. 506, which said two licenses expired on the 27th day of 
October, 1922, and said licenses were renewed, but that, neither prior nor subsequent 
to the 27th day of October, 1922, did the lawful holder or holders of any of said 
warehouse receipts request any renewal or extension of said receipts, and none of said 
warehouse receipts have ever been renewed or extended. 

(8) That, shortly after the said note matured and was unpaid, and after the 
discovery that the said Walters had fraudulently used said warehouse receipts, the 
said Walters died. 

(9) Whereupon, the Murchison National Bank having made demand upon ‘the 
state treasurer, B. R. Lacy, to pay the said note, which was of less amount than the 
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value of the cotton represented by said warehouse receipts, the said B. R. Lacy paid 
said note with interest thereon at 6 per cent. and prior thereto made demand and gave 
due notice to the Globe Indemnity Company, surety on the bonds of the said Milton 
L. Walters, of the default of the said Milton L. Walters, and the said Globe In- 
demnity Company denied its liability upon said bonds or either of the same. 

Whereupon, upon the facts hereinbefore stated, it is submitted to the determina- 
tion of the court whether the Globe Indemnity Company as surety upon the official 
bond of the said Milton L. Walters is liable to the plaintiff, and, if so, in what 
amount, and, if it shall be determined that the said Globe Indemnity Company is 
liable, then judgment will be entered in favor of the plaintiff and against the Globe 
Indemnity Company for the amount of said liability and the costs of this controversy, 
without action. But, on the other hand, if it shall be determined that the said Globe 
Indemnity Company is not liable to the plaintiff on the bonds issued as aforesaid, or 
to the state of North Carolina, then it shall be adjudged that the plaintiff pay the costs 
of this action, and that-the Globe Indemnity Company go hence without delay. 

And the parties, hereto submitting this controversy without action upon the above 
agreed statement of facts, sign the same, the plaintiff, B. R. Lacy, state treasurer, by 
the Attorney General of North Carolina, and the Globe Indemnity Company by its 
counsel, Taliaferro & Clarkson of Charlotte, N. C. 

And the bonds of Local Manager Milton L. Walters, covering the period of the 
alleged default, are in form and terms as follows: 

‘Exhibit A. 

“Know all men by these presents, that we, Milton L. Walters, of the city of La 
Grange, state of North Carolina, and conducting the La Grange Storage Warehouse, 
a cotton warehouse at La Grange, state of North Carolina, as principal, and the other 
subscriber hereto, as surety, are held and firmly bound unto the state of North 
Carolina in the penal sum of $5,000, for payment of which, well and truly to be 
made, we bind ourselves and our heirs, executors, administrators, successors and 
assigns, jointly and severally, firmly by the presents. 

“Sealed with our seal and dated this 10th day of November, 1921. 

“The conditions of this obligation are such that, 

“Whereas, the above bound principal has applied to the state warehouse super- 
intendent for a license for the conduct of a cotton warehouse under an act to provide 
improved marketing facilities for cotton of March 7, 1921 (chapter 137, Public 
Laws of 1921), and the regulations for cotton warehouses prescribed thereunder; and 


“Whereas, the said principal has agreed, and does hereby agree as a condition to 
the granting of said license, to comply with, and abide by the terms of the said an 
act to provide improved marketing facilities for cotton and the regulations for cotton 
warehouses prescribed thereunder, so far as the same may relate to him; and 


“Whereas, the said an act to provide improved marketing facilities for ‘cotton 
provides that the state warehouse superintendent shall require each local manager 
applying for a license to conduct a warehouse in accordance with the terms thereof, 
as a condition to the granting of the license, to execute and file with the said state 
warehouse superintendent a good and sufficient bond to the state of North Carolina 
in order to secure the faithful performance of his obligations as a warehouseman 
under the terms of the said an act to provide improved marketing facilities for cotton 
and the said regulations for warehouses prescribed thereunder, and of such additional 
obligations as a waréhouseman as may be assumed by him under contracts with the 
respective depositors of cotton in such warehouse: 


“Now, therefore, if the said principal shall faithfully perform all of his obliga- 
tions as a warehouseman under said act, and such additional obligations as a ware- 
houseman arising during the period of such license, or any renewal thereof, as may 
be assumed by him under contracts with the respective depositors of cotton in such 
warehouse, then this obligation shall be null and void and of no effect, otherwise to be 
and remain in full force and virtue. 

“In witness whereof, the said principal and surety have executed this instrument 
on the day and year above written. 

“Milton L. Walters. [Seal.] 
‘ “Principal. 
“Witnesses to the signature and seal of principal: 
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“Name. Address. 


“E. V. Riggs, La Grange, N. C. 
“Jno. L. Phelps, La Grange, N. C. 
“Globe Indemnity Company [Seal.] 
“Surety. 
“By W. D. Wilkinson, 
“Corporate Seal.] Attorney in Fact. 


“Witnesses to signature and seal of surety: 
“Name. Address. 


“H. H. Haefner, Charlotte, N. C. 
“Jno. M. Huske, Charlotte, N. C.” 


Exhibit B differs from Exhibit A only in amount, date and signatures of wit- 
nesses. 

On these facts the court rendered judgment for plaintiff, and defendant excepted 
and appealed. 

Taliaferro & Clarkson and C. W. Tillett, Jr., all of Charlotte, for appellant. 

James S. Manning, Atty. Gen., and Frank Nash, Asst. Atty. Gen., for appellee. 

Hoke, C. J. Chapter 137, Laws of 1921, 3 C. S. § 4925 (a) etc., entitled “An 
act to provide improved marketing facilities for cotton,” contains preamble as follows: 

“That in order to protect the financial interests of North Carolina by stimulating 
the development of an adequate warehouse system for our great staple crop, cotton, 
in order to enable growers of cotton more successfully to withstand and remedy 
periods of depressed prices, in order to provide a modern system whereby cotton 
may be more profitably and more scientifically marketed, and in order to give this 
important crop the standing to which it is justly entitled as collateral in the com- 
mercial world, a cotton warehouse system for the state of North Carolina is hereby 
established as hereinafter provided.” 

After conferring power to administer the law on the state board of agriculture, 
the statute directs that they shall, in furtherance of this power and purposes, appoint 
a state warehouse superintendent who shall enter into a bond of $50,000 (3 C. S. 
§ 4925 {d}) to guarantee the faithful performance of his duties under the law, and 
also assistant local managers, etc., who shall also give bond ample to safeguard 
the interest of the state as suggested by ordinary business experience in such cases. 
The act then in section 5, 3 C. S. § 4925 (e), in order to provide an additional 
guarantee fund, levies a tax of 25 cents per bale on each bale of cotton ginned in the 
state until June 30, 1922, with privilege of continuance till June, 1923, and, in refer- 
ence ‘to same, provides in part as follows: 

“In order to provide a sufficient indemnifying or guarantee fund to cover any 
loss not covered by the bonds hereinbefore mentioned, in order to provide the financial 
backing which is essential to make the warehouse receipt universally acceptable as 
collateral, and in order to provide that a state warehouse system intended to benefit 
all cotton growers in North Carolina shall be supported by the class it is designed 
to benefit, it is hereby declared: That on each bale of cotton ginned in North Carolina 
during the period from the ratification of this bill until June thirty, one thousand 
nine hundred and twenty-three, twenty-five (25) cents shall be collected through 
the ginner of the bale and paid into the safe treasury, to be held there as a special 
guarantee or indemnifying fund to safeguard the state warehouse system against any 
loss not otherwise covered.” 

Recurring to the facts, it appears that in accordance with the provisions of said 
act, a storage warehouse was established at La Grange, N. C., in 1921, with M. L. 
Walters as local manager, who gave bond in defendant company, for 1921 and 1922, 
those here sued on, for the faithful performance of his duties. The bond, after 
reciting that the principal would comply with and abide by the terms of the act, 
closes with the stipulation that the said principal shall faithfully perform all of his 
obligations as a warehouseman under said act, and such additional obligations as 
a warehouseman during the continuance of said license, or any renewal of same, 
as may be assumed by him under contracts with depositors, etc., and in 1922 renewed 
his said bond of like tenor; both of said bonds being given to the state. That in the 
spring of 1921 certain owners stored at said warehouse 68 bales of cotton, and were 
given negotiable receipts therefor, containing among -other things, and as provided 
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by other features of the law, “that the state of North Carolina guarantees the integ- 
rity of this receipt until the expiration of the licenses, as above indicated, and upon 
request of the lawful holder, this receipt will be extended, provided the licenses are 
renewed, etc.” That this cotton was duly delivered to the owners, who surrendered 
their receipts to the local manager, indorsing their names thereon, and thereupon it 
became, and was the duty of said manager, under the act, as per agreed statement, 
to cancel the receipts and return same to the general superintendent at Raleigh, N. C. 
That instead of canceling said receipts and complying with such act, the local manager 
negotiated the same with the Murchison National Bank of Wilmington, to secure his 
individual note for $6,500, and delivered them to said bank as collateral for said loan, 
adding to the indorsement of the owners appearing thereon, the further indorsement 
“La Grange Storage Warehouse by M. L. Walters, Manager.” On the maturity of 
the note and demand made for the cotton, it was ascertained that the cotton had been 
delivered to the owners, and that Walters had fraudulently used same as collateral 
on his own note. Thereupon the bank made demand on the state treasury to pay the 
amount of the note out of the guarantee fund, and, after investigation of the facts, 
the demand was complied with, the money represented by the receipts was paid and 
present suit entered on the manager’s bond as stated. 

{1] It is further stated in the case agreed that the bank loaned the money to 
M. L. Walters in the due course of business and accepted said receipts as collateral 
without actual knowledge that the cotton represented by same had been delivered to 
the parties depositing the same for storage. This, to our minds, presents a clear 
breach of a specified duty on the part of the local manager, coming directly within 
the provisions of the bond given by defendant company as his surety, and bringing 
about the very results that the requirement is intended to guard against, and, in our 
opinion, defendant has been properly held liable for this misconduct and default of 
their principal. 

[2] When these receipts were taken to the bank by Walters, they had on their 
face a guarantee of the state as to their integrity until the expiration date of the same, 
and providing for a renewal of such license and, as we understand the facts, the 
same was renewed covering the period in controversy. They were indorsed in blank 
by the owners, and also by the warehouse through Walters, manager, no doubt re- 
quired to relieve from any unpaid charges for storage. Being indorsed in blank they 
were negotiable by delivery (C. S. § 3010) and, taken as collateral, they conferred 
upon the bank the position of holder for value to the extent of the bank’s lien (C. S. 
§§ 3005-3007; Smathers v. Hotel Co., 162 N. C. 346, 78 S. E. 224). 

[3] The facts agreed upon showing that they were taken in due course of busi- 
ness for full value and without actual notice of any fraud on. the part of Walters, 
there is nothing, in our opinion, to deprive the bank of the position of a holder in due 
course of the receipts. While there may have been observable irregularities on the 
face of the instrument, and on conditions presented, sufficient to put one on inquiry 
under our general statute on negotiable instruments, chapter 58, C. S., this will no 
longer suffice to affect the rights of a holder in due course, but there must have been 
either actual knowledge of the infirmity or knowledge of such facts as to constitute 
bad faith on the part of the taker. C. S. § 3037; Holleman v. Harnett County, 185 
N. C. 49, 115 S. E. 825; Critcher v. Ballard, 180 N. C. 112, 104 S. E. 134; Smathers 
v. Hotel Company, 162 N. C. 346, 78 S. E. 224. Not only is this true under the 
general law, as stated, but under the legislation more directly applicable, in section 
4087, it is provided as follows: 

“The validity of the negotiation of a receipt is not impaired by the fact that 
such negotiation was a breach of duty on the part of the person making the negotia- 
tion, or by the fact. that the owner of the receipt was induced by fraud, mistake, or 
duress to instruct the possession or custody of the receipt to such person, if the 
person to whom the receipt was negotiated, or a person to whom the receipt was 
subsequently negotiated, paid value therefor, without notice of the breach of duty, 
or fraud, mistake, or duress.” : 

The receipts in question here come directly within the force and effect of this 
legislation and, under its provisions, the bank is clearly entitled to claim as holder 
in due course, (1) the facts showing that at the time same were negotiated to the 
bank, they were indorsed by the owners and by the warehouse and delivered; (2) 
that. the bank paid: full value and without notice of the fraud and breach of duty 
on the part of Walters. 
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This being true, the state authorities, having control of the matter, were fully 
justified in paying off the claim out of the funds on hand. They were raised and 
put into the hands of the state treasurer for the express purpose of making these 
receipts “universally acceptable as collateral,” and to “safeguard the state ware- 
house system”; moreover, the tax is to provide an indemmifying fund to “cover any 
loss not covered by the bonds heretofore provided for,” thus constituting the bonds, 
including that of defendant’s, the primary fund from which to make good the 
default of their respective principals, and the state treasurer therefore, as custodian 
of these funds, in the exercise of a sound discretion, and in the line of his official 
duty, and for the purposes contemplated by the law, having made good the loss 
caused by default of defendant’s principal, is entitled to be reimbursed according to 
stipulations of defendant’s bond. 

There are various irregularities suggested in the learned brief of the defendant’s” 
counsel, which might have sufficed to put a business man on inquiry, but none of them 
go to the integrity of the receipts as a conclusion of law, nor do they suffice to 
establish bad faith on the part of the bank, and under the statute applicable they are 
not, in our opinion, available as a defense. 

[4] It is argued for appellant that the bank should have refused the receipts as 
collateral because they were placed there by Walters, and this because the law 
provides that, where a receipt is given for cotton belonging to the local manager, 
it shall specify that fact on its face. But it was not Walter’s cotton originally; 
they were duly and regularly issued to third parties who, as stated, had indorsed 
and delivered them, and there is nothing in the statute which prohibits Walters 
from acquiring these receipts. 

[5] Again appellant’s counsel insist that the facts present a case of double 
agency, and where the bank should have paused or declined to act because Walters 
was placing them as collateral for his own personal obligation, citing Grady v. Bank, 
184 N. C. 158, 113 S. E. 667, 28 A. L. R. 660, but in this and all other cases of like 
kind, so far examined, where a claimant was barred of recovery under the doctrine 
stated, it appeared that he took with knowledge of the fact that the principal’s 
property was being perverted by the agent to his own use. Here, as stated, Walters 
offered warehouse receipts indorsed by the original owners, and the case states that 
the bank had no actual knowledge of Walters’ default. It is further argued that 
before payment made the state treasurer was warned not to pay, and fully informed 
of the fact that the receipts were reissued by Walters in flagrant breach of his duties, 
and, furthermore, that the defendant denied liability on the bond. But the receipts 
had already been negotiated for full value, and this legislation, having for one of its 
chiefest purposes to maintain their negotiability, would- indeed fall short of both 
its purpose and meaning, if the authorities having control of the indemnity fund 
were compelled to stay their hand whenever they were notified not to pay and abide 
the results of a jury trial, whenever the question was so raised. Considering the 
terms and purposes of the law, unless the facts would disclose a case where a claimant 
bank or other being an indorsee or holder for value acted in collusion with the de- 
faulting officer, or had knowledge of the fraud, it becomes the duty of the treasurer, 
as heretofore stated, to make good the loss and, this loss being due to their principal’s 
default, defendant, as stated, is legally and primarily liable therefor. 

There is no error, and the judgment below is affirmed. 

Affirmed. 

Clarkson, J., not sitting. 


OLSNESS, State Ins. Com’r, v. BAIRD et AL. 
(Supreme Court of North Dakota. Dec. 13, 1924.) 
(Syllabus by the Court.) 

201 Northwestern Reporter, 993. 

1. SUBROGATION—SURETY IS NOT SUBROGATED TO RIGHTS OF 
CREDITOR AS AGAINST PARTIALLY SATISFIED CREDITOR. 
Where a principal debtor is in default, and a surety who is bound for a portion 

of the principal obligation discharges the debt to the extent of his liability, paying 
less than the amount for which the principal is indebted, the surety is not subro- 
gated to the rights of the creditor against third parties to the extent that it may 
seek reimbursement from such source in competition with the partially satisfied 
creditor. 





Surety] Olsness, State Ins. Com’r. v. Baird. 1001 


(For other cases, see Subrogation, Dec. Dig. § 36.) 

2. INSURANCE—STATE BONDING FUND HELD NOT TO HAVE RIGHT 
OF SUBROGATION IN COMPETITION WITH PARTIALLY SATIS- 
FIED CREDITOR. 

Section 10 of Chapter 158 of the Laws of 1919, which provides that the state 
bonding fund shall be subrogated to the right of the judgment creditor upon pay- 
ing the judgment rendered against it or the principal on account of the default of the 
principal, does not amount to a contract giving to the bonding fund a right of subro- 
gation in competition with the creditor, where the creditor’s claim is only partially 
satisfied. 

(For other cases, see Insurance, Dec. Dig. § 606 [5].) 

3. SUBROGATION—TO PERMIT SUBROGATION PRO TANTO TO DETRI- 
MENT OF OBLIGEE OR CREDITOR, CONTRACT RIGHT MUST BE 
CLEAR AND CERTAIN. 

Where a claim to pro tanto subrogation is based on contract, the contract right 
must be clear and certain before subrogation will be permitted thereunder to the 
detriment of the obligee or creditor. 

(For other cases, see Subrogation, Dec. Dig. § 33 [3].) 

Bronson, C. J., dissenting. 

Appeal from District Court, Burleigh County; Chas. M. Cooley, Judge. 

Action by S. A. Olsness, as Commissioner of Insurance of the State of North 
Dakota, acting for and in behalf of the State Bonding Fund of the State of North 
Dakota, against L. R. Baird, as receiver of the Slope County State Bank of Amidon 
and another. From a judgment for defendants, plaintiff appeals. Affirmed. 

Charles L. Crum, of Bismarck, for appellant. 

Zuger & Tillotson, of Bismarck, for respondent Baird. 

BirpzeEtt, J. This is an appeal from a judgment for the defendant entered 
in pursuance of an order sustaining a demurrer to the complaint. The facts alleged 
in the complaint are substantially as follows: From May 1, 1919, to May 1, 1921, the 
defendant J. S. Douglas was treasurer of Slope County; as such he was bonded by 
the state bonding fund in the sum of $50,000. During his term of office he deposited 
more than $90,000 in the Slope County State Bank of Amidon and 
in the First State Bank of Amidon in such circumstances as_ to 
break the conditions of his official bond, the banks not being legal depositaries. 
At the expiration of his term of office in May, 1921, he was unable to deliver to his 
successor the amount of the moneys thus placed on deposit by him, whereupon an 
action was brought by the county against Douglas and the state bonding fund, and 
a judgment obtained for the full amount of the bond, which judgment, with interest 
and costs, amounted to $56,954.51. See 194 N. W. 385. This was paid by the state 
bonding fund. 

The banks in question have failed and their assets are in possession of the 
defendant Baird, as receiver. It is the contention of the plaintiff that when the 
state bonding fund paid the judgment against it, it became ipso facto subrogated 
to the rights of Slope County against the banks, and that it might participate in 
the assets as such subrogee, notwithstanding the fact that the judgment paid by it 
was for approximately $40,000 less than the amount for which the principal debtor 
Douglas was liable to the county. It is the further contention of the plaintiff and 
appellant that since the two banks in question had not been designated as legal 
depositaries, the deposit of funds therein by the county treasurer constituted the 
bank’s trustees of the public funds so deposited; that the assets of the two banks 
were increased by reason of these deposits and that they are impressed with a trust 
to the extent thereof; that the state bonding fund, having discharged, to the full 
extent of its liability, the obligations of the county treasurer, is entitled to a pre- 
ferred claim to the assets so held in trust and to be paid before general creditors of 
the banks are paid. 

It is the contention of the respondents that the state bonding fund is not subro- 
gated to any rights that Slope County had against the banks in question, for the 
reason that the fund has only discharged a portion of the liability of the treasurer 
to the county. The contention is further advanced that the deposits made by the 
treasurer were commingled with other funds and had been handled like ordinary 
deposits long prior to the closing of the banks, and that, consequently, no trust 
fund can be identified; also that, in any event, if a trust exists as contended, the 
county would be a beneficiary and it is not made a defendant here. 
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If the surety, by paying a part of the debt which the county treasurer owed 
to the county, did not become subrogated to the rights of the county against the 
principal debtor, it would haye no standing as a beneficiary of the trust, if such 
trust exists. It is not essential, therefore, to the determination of the issues present 
upon this appeal, to decide whether or not a trust exists in favor of the county, 
unless the principal contention of the appellant is upheld. The first and primary con- 
sideration, then, is whether or not the right of subrogation exists under the facts 
pleaded in the complaint. 

[2] The appellant calls attention to Section 10 of Chapter 158, Laws of 1919, 
which reads as follows: 

“Any person or corporation injured by the default or wrongful act of any such 
public employee may sue such public employee and join the state bonding fund 
as codefendant, and in case judgment is obtained against such public employee, the 
judgment shall further specify that such judgment shall be paid out of any funds 
on hand in the state bonding fund, or that may thereafter accrue to such fund. 
In case a judgment is paid out of the state bonding fund in any such action, the state 
bonding fund shall be subrogated under the judgment to the right of the judg- 
ment creditor to recover against such public employee. In all proceedings to 
enforce such right of subrogation the commissioner shall act for and in behalf of 
the state bonding fund, and may in any action or proceeding appeal from, any 
appealable order or from any judgment against said state bonding fund the same as 
is provided for other parties to civil actions.” 

It is said that this statute, in mandatory terms, provides that subrogation shall 
take place whenever the state bonding fund shall pay any judgment obtained against 
it on account of defaults of bonded officials, and it is argued that this statute must be 
considered as a part of the contract between the state bonding fund and the obligees 
of its bonds (Section 5, Chapter 158, Laws of 1919); and that, properly construed, 
it amounts to a contract that the bonding fund shall be subrogated to all the rights 
of the judgment creditor whenever the judgment is paid without regard to whether 
or not the obligation owing to such creditor is fully discharged by the principal 
debtor or the surety. 

[1] The appellant seems to concede that in the absence of a contractual right of 
subrogation such as is contained in the statute, construed according to its contention, 
it would not be entitled to the priority which it seeks. Undoubtedly, the law, as 
established by the general current of authorities, is that the equitable right of 
subrogation cannot be asserted by a surety in competition with the partially satis- 
fied creditor. 27 Am. & Eng. Ency. of Law (2d Ed.) p. 209; 1 Brandt on Surety- 
ship and Guaranty (3d Ed.) §§ 337 and 338; 25 R. C. L. pp. 1318 and 1319; Barton 
et al. v. Matthews, 141 Ark. 262, 216 S: W. 693, 9 A. L. R. 1594, and cases cited in 
note, page 1596 et seq.; Bartholomew v. First Nat. Bank of Salina et al., 57 Kan. 
594, a P. 519; Board of Health v. Teutonia Bank & Trust Co. et al., 137 La. 422, 
68 So. 748, Ann. Cas. 1916B, 1251; State ex rel. Moore et al. v. Perkins, 114 La. 
302, 38 So. 196; Knaffl v. Knoxville Banking & Trust Co., 133 Tenn. 655, 182 S. W. 
232, Ann. Cas. 1917C, 1181. Is this rule changed by the statute which the appellant 
invokes? The language relied upon is: 

“In case a judgment is paid out of the state bonding fund in any such action, 
the state bonding fund shall be subrogated under the judgment to the right of 
the judgment creditor to recover against such public employee.” 

For the purpose of this opinion, we shall attach no importance to the fact 
that the present suit is not against the public employee, but we shall regard the 
statute as expressing a right of subrogation extending to any funds that the county 
could reach through the employee or otherwise. The inquiry, then, is simply this, 
whether or not this statute so changes the law relating to subrogation as to enable 
the state bonding fund, after answering partially for the default of a public em- 
ployee, to participate in competition with the obligee of the bond in funds to which 
it is necessary for the latter to resort, if it is to be made whole. We are of the 
opinion that the statute does not change the law to the extent contended for. 

[3] It is said in 25 Ruling Case Law, p. 1319, that: 

“Where the claim to a pro tanto subrogation is based on a contract, before a 
court will permit subrogation that would be to the detriment of the obligee the 
contract should be so certain as to admit no doubt on that question.” 

Similarly, we are of the opinion that before we would be warranted in con- 
struing the statute in question as providing for a contract right of subrogation pro 
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tanto, which differs so radically from the right of subrogation so long recognized 
in equity, there should be some clear evidence in the statute of a legislative inten- 
tion to make such a contract and such change. We are of the opinion that the lan- 
guage quoted from Section 10, Chapter 158 of the Laws of 1919, does not sufficiently 
indicate that intention. Rather we are of the opinion that it simply declares the 
right to exist where the state bonding fund pays a judgment, subject to the equitable 
principles generally obtaining, one of which is that subrogation is subservient to the 
_— of the creditor, to be paid in full without being disturbed by the competition of 
the surety. 

In the case of Knaffl v. Knoxville Banking & Trust Co., supra, the surety relied 
upon the contract right of subrogation, and the contract expressed that right more 
favorably to the surety than the statute expresses the similar right in the case at 
bar. The bond contained this provision (133 Tenn. 660, 182 S. W. 233): 

“In case of default hereunder and the payment of a claim under this bond, 
the said surety shall be forthwith subrogated to all the rights of the said City of 
Knoxville against the said bank, its receiver, or any person or corporation as re- 
spects such funds to the amount of such payment; and the City of. Knoxville, Tenne- 
see, covenants to execute all papers required and to co-operate with the said surety 
in order to secure for the said surety such rights.” (Italics are ours.) 

In discussing the contention that this gave a contract right of subrogation 
available to the surety who had discharged the bond to the full extent, which, 
er oat less than the loss sustained by the city, the court said (page 660 [182 

. W. 233]): 

“This provision must be considered in connection with the undertaking, of 
which it is a part, to secure the city against all loss. It does not provide for 
subrogation pro tanto upon payment of a part of the obligee’s claim. The bond was 
not to pay a particular $25,000, but was an obligation to pay any deficit left unpaid 
by the principal, to the extent of $25,000. 

“Had it chosen to do so, the city might have deferred action on the bond until 
it had received the last dollar from the receiver, and then it could sue the surety 
on the bond and recover the full amount of the penalty, not exceeding the total 
debt unpaid. But the city did not have to exhaust the assets of the principal before 
a recovery from the surety. The fact that it recovered judgment and received 
payment from the surety before exhausting the principal does not alter the case. 

“We are of opinion that this contractual subrogation is nothing more than 
the usual equitable right which the surety would have without stipulation. Before 
the court would permit a subrogation in favor of a surety that would be to the 
detriment of the obligee in the bond, the contract should be so certain as to admit 
of no doubt on that question. * * * The subrogation mentioned in the bond to be 
forthwith made in case of default and payment of a claim thereunder did not con- 
template a subrogation which should lessen the recovery of the city, but only a subro- 
gation in harmony with the purpose of the bond, which must have been upon such 
payment and under such conditions as would preserve all the rights to the city to 
receive its full debt.” 

We think this reasoning is applicable with all its force to the contentions made 
in the instant case. At most, the statute could only amount to a contract right of 
subrogation, and we do not find in the statute any language manifesting with any 
degree of clearness a legislative purpose to permit the bonding fund as a surety to 
weaken the position of the partially paid obligee. 

Judgment affirmed. 

Christianson, Nuessle, and Johnson, J.J., concur. 

Bronson, C. J. (dissenting). The majority decision, in my opinion, practically, 
in many respects, repeals or renders nugatory the specific statutory provision for 
subrogation in favor of the state bonding fund where a judgment has been paid 
out of the fund. 


The primary question, as I see it, is not whether the state bonding fund is 
entitled to the equitable right of subrogation so as to compete with a partially 
satisfied creditor, namely, its obligee the county. Rather, the question is presented 
whether the bonding fund, in equity and by force of the statute, shall be represented 
in the distribution of its principal’s assets, so that the claim of its obligee may 
be fully represented as against other creditors, and so that such claim in full may 
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participate with the question of the distribution of the proceeds secured upon such 
claim from the principal’s estate left to principles of equity as between the obligee 
and the bonding fund. 

The evident intent and purpose of the statute is at least to preserve the status 
of a creditor against an insolvent fund and to protect a bonding fund that has made 
a payment in advance as a surety for such insolvent fund. Principles of equity, 
under the circumstances, should not be employed so as to destroy both the status and 
the protection intended. 

For instance, by way of illustration, the assets of an insolvent principal are 
$50,000; the claims of creditors are $100,000; the claim of the obligee in a bond 
against the principal is $10,000. The bond is for the sum of $5,000. The surety in 
advance of the distribution of the assets of the insolvent fund has paid to the 
obligee $5,000 in satisfaction of its bond and covenant. Upon distribution of the 
assets of the insolvent principal, how much then is the claim of the obligee? My 
answer is $5,000; then it is entitled to receive not 10 per cent., but 5 per cent. of the 
insolvent fund by reason of its diminished claim; then other creditors are entitled 
to receive not 90 per cent. but 95 per cent. of the insolvent fund. The above result 
follows unless some principles of subrogation are employed. Upon such result it 
would happen that the power of competition, that is, the percentage of competition on 
the part of the obligee, would be lessened and, on the part of other creditors, 
not secured by any bond, increased. On the other hand, if some principles of sub- 
rogation are applied and the claim of the obligee represented fully and the surety 
subrogated, the competition features, that is, the percentage features between creditors 
remain the same; the claim of the obligee will be fully represented; it will partici- 
pate to the extent of 10 per cent., it will receive out of the insolvent fund $5,000; 
if on principles of equity, this fund of $5,000 so due on the claim of the obligee, 
thus fully represented, is to be distributed between the obligee and its surety who 
have rights thereto, then equitable distribution may occur so that the rights of 
the obligee, superior and prior, are fully protected. In other words if it is neces- 
sary to take the entire $5,000 to satisfy entirely demands of the obligee, then its 
priority of right should be recognized and accorded; if, however, there remains a 
balance after full satisfaction of the demands of the obligee, then that balance should 
belong to and be distributed to the surety who has already made payment and not 
to other creditors not entitled thereto. Thus, in my opinion, on principles of equity 
may both creditor and its surety be protected, and the purpose and intent of the 
statute made effective. 


S. A. OLSNESS, as CoMMISSIONER OF INSURANCE OF THE STATE OF NorTH 
DAKOTA, ACTING FOR AND IN BEHALF OF THE STATE BONDING FUND OF 
THE STATE OF NortH DakotA, PLAINTIFF AND APPELLANT, V. L. R. 
BAIRD, As RECEIVER OF THE First STATE BANK OF AMIDON, 

NortH Dakota, anv J. S. DouGias, DEFENDANTS 
AND RESPONDENTS 
(Supreme Court of North Dakota. Dec. 29, 1924.) 

Per CurtAM. This case was submitted with Olsness, as Commissioner of Insur- 
ance, v. Baird, as Receiver (N. D.) 201 N. W. 993, and it was stipulated between the 
parties that the decision in that case should control this case. Hence, on the 
authority of that case, the judgment appealed from is affirmed. 

Christianson, Johnson, Nuessle, and Birdzell, JJ., concur. 

Bronson, C. J., dissents. 


SCHLEGEL er at. v. MARTIN er at. (No. 12838.) 
(Supreme Court of Oklahoma. June 17, 1924. Rehearing Denied Feb. 3, 1925.) 
232 Pacific Reporter, 932. 
(Syllabus by the Court.) 

PRINCIPAL AND SURETY—SURETIES ON REDELIVERY BOND ARE 
CONCLUDED BY JUDGMENT AGAINST PRINCIPAL IN ABSENCE 
OF FRAUD OR COLLUSION, IF THEY HAD NOTICE OF ACTION; 
VALUE OF PROPERTY AS ADJUDICATED IN REPLEVIN ACTION 
IS NOT OPEN TO RE-EXAMINATION BY SURETIES ON REDE- 
LIVERY BOND. 

In an action upon a redelivery bond given in a replevin action, the sureties on the 
redelivery bond are concluded by a judgment recovered against the principal in 
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the absence of fraud or collusion, if they had notice of the action wherein the judg- 
ment was rendered; and the question of the value of the property taken as adjudi- 
cated in the replevin action is not open to re-examination by the sureties on the 
redelivery bond. 

(For other cases, see Principal and Surety Dec. Dig. § 145 [1,2].) 

Commisioner’s Opinion, Division No. 2. 

Appeal from District Court, Tulsa County; Albert C. Hunt, Judge. 

Action by H. B. Martin and another against R. K. Dumbell, O. U. Schlegel, 
—e by Armentrout. From judgment for plaintiffs’ last two defendants appeal. 
Athrmed. ‘ 

Randolph, Haver & Shirk and H. M. Gray, all of Tulsa, for plaintiffs in error. 

R. A. Reynolds, of Tulsa, for defendants in error. 

Ray, C. This is a suit on a redelivery bond in a replevin action. The court 
directed a verdict for the plaintiffs and on that verdict entered judgment from 
which the sureties on the redelivery bond have appealed. The sureties answered by 
general denial, and further answering alleged that at the time or before this suit 
was filed the plaintiffs had taken possession of and held possession of the property 
mentioned in the petition and still maintained possession. The evidence shows that 
the plaintiff below in a replevin action sought to recover possession under a chattel 
mortgage of personal property on part of which there existed a prior mortgage. 
Aiter the redelivery bond was given, and before trial in that action, the prior 
chattel mortgage was foreclosed, and Martin, one of the plaintiffs bought the 
property at the foreclosure sale. Judgment in the replevin action was by default, and 
plaintiffs were adjudged a return of the property the value of which was found 
to be $3,600 or, if return could not be had, then, in lieu thereof, the amount of their 
claim under the chattel mortgage, adjudged to be $1,999.45. The court directed a 
verdict for the amount of the judgment in the replevin action less the value of 
that part of the property which came into possession of Martin by reason of his 
purchase at the foreclosure sale of the prior mortgage. 

We think the law is well settled that in an action upon a redelivery bond given . 
in a replevin action the sureties on the redelivery bond are concluded by a judgment 
recovered against the principal in the absence of fraud or collusion, if they have 
notice of the action wherein the judgment was rendered. 9 Ann. Cas. 157; Kennedy 
v. Brown, 21 Kan. 171; Boyd v. Huffaker, 39 Kan. 525, 18 P. 508, and 40 Kan. 634, 
20 P. 459; O’Laughlin v. Carr, 9 Kan. App. 818, 60 P. 478; 23 R. C. L. 940. So 
also both the principal and sureties on a replevin bond are estopped in an action 
on the bond from denying the regularity of the proceeding in the repievin action, and 
they cannot be heard to say that there was no consideration for the bond. Likewise. 
the question of the value of the property taken as adjudicated in the replevin suit 
is not open to re-examination by the sureties on the redelivery bond. 23 R. C. L. 941. 

While neither the sureties nor their principal appeared at the trial in the replevin 
action, the evidence shows that the sureties had knowledge that the action was 
pending and that they arranged with an attorney to represent them in that action, 
but, for some reason not made to appear in the record, no appearance was made 
at the trial and judgment was for the plaintiff. 

We think, under the authorities cited, that the sureties having failed to appear 
in the original action:and present any defense they had, they are concluded by the 
judgment in that case. 

We think the judgment should be affirmed. 


STATE ex ret. SOMMERS et at. v. INTERSTATE SURETY CO. (No. 5461.) 
(Supreme Court of South Dakota. Dec. 31, 1924.) 
201 Northwestern Reporter, 717. 
1. WAREHOUSEMEN—RECEIPT CONCLUSIVE AS TO PARTY ISSUING 

SAME. 

Receipt or storage ticket is prima facie evidence of matter specified therein, 
and not only prima facie when issued by a warehouseman, but conclusive as to 
party issuing same, under Rev. Code 1919, §§ 9753, 9759. 

(For other cases, see Warehousemen, Dec. Dig. § 14.) 

2. WAREHOUSEMEN—RECEIPTS CONCLUSIVE AS TO RECEIPT OF 

GRAIN SHOWN THEREON. 

In action against surety on bonds of warehouseman to recover value of grain 
stored in its warehouses, that separate bonds were given on separate buildings did 





1006 Insurance Law Journal, Vol. 64. [May, 1925 


not necessitate a showing which of the bonds covered tickets for grain or which 

building grain was stored in; receipts being conclusive that warehouseman re- 

ceived grain, in view of Rev. Code 1919, §§ 9753, 9759. 

(For other cases, see Warehousemen, Dec. Dig. § 14.) 

3. WAREHOUSEMEN—STORAGE TICKETS ADMISSIBLE WITHOUT 
SHOWING GRAIN WAS DEPOSITED IN CERTAIN WAREHOUSE. 
In action to recover value of grain stored with warehouseman operating two 

warehouses, plaintiff’s storage tickets were admissible in evidence without a show- 
ing that grain was delivered and deposited in a certain one_of buildings; it being 
warehouseman’s duty to designate on storage ticket, if warehouses were separate, 
and neither it nor its bonded security being able to take advantage of its neglect 
to perform a duty that business placed on it. 

(For other cases, see Warehousemen, Dec. Dig. § 13.) 

6. WAREHOUSEMEN—STORAGE TICKET HOLDERS, THOUGH STOCK- 
HOLDERS OF WAREHOUSE CORPORATION, MAY RECOVER FOR 
CONVERSION. 

In action to recover value of grain stored with warehouseman, recovery of 
holders of storage tickets would not be denied because they were stockholders in 
warehouse corporation, where there was no evidence or findings that they ever 
took part in or had knowledge of the shipping of grain by warehouseman out of 
the state and in converting proceeds. 

(For other cases, see Warehousemen, Dec. Dig. § 34 [2].) 

7. WAREHOUSEMEN—BONDSMAN' LIABLE FOR NONCOMPLIANCE 
WITH STATUTE. 

Rev. Code. 1919, §§ 9753, 9759, relating to duties of warehousemen, define their 
obligations, and, if conditions are not complied with, = is liable. 

(For other cases, see Warehousemen, Dec. Dig. § 18.) 

9. WAREHOUSEMEN—BONDS CHARGEABLE WITHOUT SHOWING IN 
WHICH BUILDING GRAIN WAS STORED. 

Where warehouseman who owned two warehouses procured license and executed 
two bonds as provided by statute, and by virtue of its authorized license received 
grain and issued storage tickets for same, and stored it indiscriminately in both 
buildings, and operated as a single concern, both bonds could be charged for grain 
received by it without a showing in which building grain was stored; warehouse- 
man having but one single business, and its bonds securing jointly grain deposited 
with it by ticket holders. 

5 (For other cases, see Warehousemen, Dec. Dig. § 18.) 

Appeal from Circuit Court, Brown County; Robert D. Gardner, Judge. 

Action by the State of South Dakota, on relation of H. J. Sommers and others, 
against the Interstate Surety Company, a corporation. Judgment for plaintiffs, 
and defendant appeals. Affirmed. 

Corrigan & Walton, of Aberdeen, and Sterling, Clark & Grigsby, of Redfield, 
for appellant. 

Williamson, Williamson & Smith, and E. B. Harkin, all of Aberdeen for 
respondents. 

Ditton, J. This is an appeal by the defendant from the judgment entered in 
favor of plaintiff and from the order denying a new trial. This action was instituted 
by the plaintiff to recover the value of certain grain delivered to and stored with 
the Richmond Equity Exchange, a corporation, upon bonds executed by said com- 
pany and the state, as provided by statute for operating warehouse and storing 
grain business. 

The facts as shown by the record in this case are: The Richmond Equity Ex- 
change owned two buildings or elevators on the right of way of the Minneapolis 
& St. Louis Railway, standing about 15 rods apart at Richmond, a small town 
in this state. The company had conducted its business as warehouse in these two 
buildings as one business or concern. It had but one office which was located in 
the larger of the two buildings; one set of books; one manager; one scale book; 
one storage ticket book, containing tickets of a single series. It owned no other 
elevators, and did business in no other place; stored wheat, oats, barley, flax, and all 
grain delivered to it in both buildings, and issued tickets therefor from the single 
series of storage tickets, except at time when either one house or other was full. 
Wheat and rye were stored in the Jarger building and oats and flax in the smaller 
building. The tickets for storage of grain for both buildings were issued from 
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the same storage ticket book without any regard to which building the grain was 
deposited in. 

The application of the Richmond Equity Exchange for warehouse license gives 
the following: “Capacity (as two houses), 18,000-12,000 bushels.” Was bonded for 
the year commencing August 1, 1920, and ending July 31, 1921, by two bonds of 
$6,000 each. The conditions of ‘the two bonds were identical in that, ‘Sf said Rich- 
mond Equity Exchange should faithfully perform its duty as a public warehouse- 
man, and shall faithfully and unreservedly comply with all the laws of the State 
of South Dakota in relation thereto, then this obligation to be void, otherwise to 
remain in full force and virtue.” 

The buildings or warehouses are described in the bonds as warehouses named 
“Richmond Equity Exchange, having a capacity of 12,000 bushels,” and as “Rich- 
mond Equity Exchange B, having capacity of 18,000 bushels.” During the month 
of August and the fall of 1920 the 48 storage ticket holders for whom judgment 
was rendered stored grain with the Richmond Equity Exchange in its buildings at 
Richmond, S. D., consisting of wheat, oats, barley, rye, and flax, and received stor- 
age tickets as set forth in findings. All tickets were issued from the single storage . 
book, and were of the same series and numbered in consecutive order. 

In December, 1920, the Richmond Equity Exchange shipped the grain of the 
ticket holders, and on January 25, 1921, it was adjudged bankrupt. On February 7, 
1921, a trustee was appointed, and the storage tickets were presented to the trustee 
with claims and demands on February 7, 1921. The trustee sold the grain left on 
hand, and credits were given therefor, being about 17 per cent. The balance due 
on the storage ticket exceeding the face of both bonds of defendant, judgment was 
rendered for $13,412.27; debt, damage, and interest. The case has been to Supreme 
Court upon demurrer and demurrer overruled as to the complaint. 

The appellant in his brief and argument in this court presented several assign- 
ments of error, which we may classify in three parts: (1) Admissibility of evidence. 
(2) Estoppel from claiming on storage tickets. (3) Sufficiency of evidence to 
sustain findings and judgment. 

The first contention as to admissibility of evidence involves a number of 
storage tickets to which the appellant objects, giving as a reason that no foundation ™ 
had been laid, and that it was not shown that any grain had been delivered. Ap- 
pellant also objected to certain evidence, for the reason that it did not show to 
which warehouse same was delivered. These objections and assignment of errors 
may all be considered together, as all involve the same question of law. 

The appellant contends that, as there were two separate bonds given by the 
warehouseman on separate buildings, therefore there are two separate and distinct 
contracts, and that the evidence should show which of the bonds covers the tickets 
for grain or which building the grain was stored in. Such contention cannot be 
sustained. 

[1, 2] A receipt or a storage ticket is prima facie evidence of. the matter speci- 
fied therein, and, we think, not only prima facie when issued by a warehouseman 
but conclusive as to the party issuing same under section 9753 of the Code of 1919, 
which provides: 

“No warehouse receipt shall be issued except upon actual delivery of grain into 
such warehouse.” 

And section 9759 states: 

“No person doing a grain warehouse or grain elevator business in this state, 
having issued a receipt for the storage of grain as in this article provided, shall 
thereafter be permitted to deny that the grain represented thereby is the property of 
the person to whom such receipt was issued, or his assigns thereof, and such receipts 
shall be deemed and held, so far as the duties, liabilities and obligations of such 
bailee are concerned, conclusive evidence of the fact that the person to whom the 
same was issued, or his assigns thereof, is the owner of such grain and is the person 
entitled to make surrender of such receipt and receive the grain thereby promised 
to be delivered.” 

The receipts issued by the Richmond Equity Exchange for grain are conclusive 
that it receives the grain; hence were properly admitted as evidence without show- 
ing actual deliveries. 

[3] The appellant further contends that the storage tickets must show that 
the grain was delivered and deposited in a certain one of the buildings before same 
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could be admitted as evidence to prove to the court which bond was affected. We 
think this contention cannot be sustained. The fact being within the knowledge 
of the warehouseman, it would be his duty under the law to designate on the 
storage ticket if these buildings were separate warehouses or elevators, and the 
company issuing the tickets or its bonded security could not take any advantage of 
its neglect to perform a duty that the business placed upon it, and if there was any 
such designation of building, required in this case, the burden of proof would rest 
upon the defendants rather than upon the ticket holder. Farmer Elevator Co. of 
Westport v. Quinn-Shepherdson Co. (S. D.) 199 N. W. 201; Marshall v. Andrews 
et. al, 8 N. D. 364, 79 N. W. 851. 

[4, 5] The contention of the appellant is that certain evidence of the value of 
the grain in December, 1920, at the time of the shipment of the grain outside of the 
state, and also of the value at the time the Equity Exchange voluntarily became a 
bankrupt and the trustee in bankruptcy took possession of all its property, should 
not have been admitted. The appellant does not point out or claim in his brief that 
the only evidence of value was that of December, 1920, and February, 1921, and 
that no other evidence was considered by the court in determining the value. If the 
court determined the value from other proper evidence, then this evidence might be 
immaterial. We do not think it necessary to determine in this case. Neither the 
warehouseman by voluntary bankruptcy and transfer of all property to trustee nor 
demands on trustee were a conversion of property at that time. In cases of con- 
version, the claimant or plaintiff can waive the tort and sue for money had and 
received. This court must presume the correctness of the lower court’s findings 
until its errors are pointed out. 

[6] The appellant claims that certain parties should not recover upon their 
storage tickets for the reason that they are stockholders and were parties to the 
shipping of the grain out of the state and in converting the proceeds. There is no 
evidence or finding of the court pointing out that the stockholders named ever 
took part in or counselled, solicited, consented, authorized, or had any knowledge 
of any attempt to cheat or defraud in this case, and no evidence has been cited that 
would deprive them of the right of recovery on their storage tickets; hence the con- 
tention of appellant must be denied. 

The last proposition presented by the appellant is on.the sufficiency of the 
evidence to sustain findings and judgment. We have already considered some of 
the questions involved in this proposition, and there exists but one other necessary 
to consider in determining this assignment of error, and this is as to the objection of 
appellant that there was no evidence showing any liability upon the bond issued for 
warehouse B. There was no evidence showing what grain, if any, was delivered to 
or received by the elevator designated as A. or what portion of grain was received 
by B. This question involves the consideration of the two bonds made and ex- 
ecuted by the appellant. The evidence in this case shows that Richmond Equity 
Exchange on July 27, 1920, made application for license to do business as ware- 
houseman. In its application it alleged: 

“Name and location of warehouse or elevator—Richmond Equity Exchange, 
Richmond, S. D. Capacity of same in bushels—two houses 18,000 and 12,000 bushels.” 

Procured license and executed two bonds in the sum of $6,000, each as provided 
by statute, and by virtue of its authorized license, received the grain alleged and 
issued the storage tickets for same; had no other place of business; stored the grain 
indiscriminately in both buildings; it had one manager; one set of books; one scale 
book; one storage ticket of a single series; did no other business; the larger building 
generally used for wheat and rye, and the smaller building for oats and flax, unless 
one was full, then the other was used. Storage tickets for all kinds of grain placed 
in both buildings were issued from the single storage ticket book. There were no 
designations on the storage tickets as to the building used for the storage of that 
particular grain. 

The question raised by appellant under these facts is: Can either or both bonds 
be charged for grain received by the warehouseman without a showing which building 
the grain was stored in? The bonds in question are identical in parties, date, amount, 
terms, and conditions, except one is designated as A and the other B. Each bond 
followed the statute in conditions and requirement: 

“If said Richmond Equity Exchange shall faithfully perform its duty as a public 
warehouseman, and shall faithfully and unreservedly comply with all the laws of 
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the state of South Dakota in relation thereto, then this obligation will be void, other- 
wise to remain in full force and virtue.” 

The duties required of a warehouseman are set forth in section 9753, Code of 
1919, and in part as follows: 

“All warehouse receipts issued for grain received shall be consecutively num- 
hered, and no two receipts bearing the same number and series shall be issued during 
the same year. No warehouse receipt shall be issued except upon actual delivery of 
grain into such warehouse. * * *” 

Section 9759 of same Code provides in part: 

“* * * And such receipts shall be deemed and held, so far as the duties, liabili- 
ties and obligations of such bailee are concerned, conclusive evidence of the fact 
that the person to whom the same was issued, or his assigns thereof, is the owner 
of such grain. * * *” 

[7] The above sections define the obligations of the warehouseman, and, if 
the conditions are not complied with, the bondsman is liable. Some of these con- 
ditions are that the bailee shall issue receipts and be consecutively numbered, and no 
two receipts shall bear the same number and series. 

] We think it was the duty of the bailee, if he claimed the right to operate 
two different warehouses, A and B, to designate in the receipt and series the one 
involved. It is generally known that a warehouse business does not necessarily 
require what is known as elevators, but that the business is often carried on in 
buildings or other kinds of storage rooms as bins and sheds. At times the grain is 
loaded into cars standing on the railroad tracks. 

If the bailee in this case were operating under different and separate elevator 
as separate businesses, then it was its duty to distinguish same in its receipts sae 
not the duty of the depositors to see that the grain was delivered to and held in a 
certain specific building, owned or operated by the warehouseman issuing the re- 
ceipt. The warehouseman cannot throw such responsibility on to the receipt holder, 
and under the law of this state it would be the duty of appellant to show which bond 
covered the particular receipts. We are forced to take the view in this case that 
the ey warehouse refers to the business of Richmond Equity Exchange, at Rich- 
mond, S. D. 

It appears reasonable that the Legislature intended to license the parties doing 
business as warehousemen, and did not intend to confine license to certain buildings ; 
that the series of storage tickets issued measured the liability of the bonds. Hold- 
ing otherwise would be to require a bond for every building, shed, car, or place where 
grain might be stored, and would require a separate series and numbering for each 
place, notwithstanding the business was done by one warehouseman. 

[9] The evidence shows that part of the grain was delivered in A, part in B, 
mingled together. Both obligations on the bond became liable under this theory 
of the case; hence we conclude that the Richmond Equity Exchange had one single 
business of warehouseman at Richmond, S. D., and that its two bonds secured jointly 
the grain deposited with it by the ticket holders. 

The order denying new trial and the entering of judgment is affirmed. 

Sherwood, P. J., not sitting. 


KIMBALL et av. v. PARKS et At. 
(Supreme Court of Tennessee. Feb. 7, 1925.) 
68 Southwestern Reporter 117. 

1. MUNICIPAL CORPORATIONS—NOTICE BY MATERIALMAN OF 
CLAIM GIVEN WITHIN 30 DAYS AFTER ABANDONMENT OF CON- 
TRACT BINDS SURETY. 

Notice by materialman of claim against municipal contractor, given within 30 
days after abandonment by contractor, held valid as against his surety, under Acts of 
1899, c. 182, although surety took over and completed work. 

(For other cases, see Municipal Corporations, Dec. Dig. § 347[1].) 

2. MUNICIPAL CORPORATIONS—TRUST FUND DOCTRINE HELD NOT 
TO APPLY WHERE MATERIALMAN MIXED PAYMENTS BY CON- 
TRACTOR ON DIFFERENT JOBS. 

In action against surety on bond of municipal contractor executed under Acts 
1899, c! 182, where materialman had applied payments by contractor on jobs other 
than those from which they were received, those received from city job could not 
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be credited to surety, under trust fund doctrine, where there was no certainty that 

diversions to city job from others did not offset diversions from that job. 

(For other cases, see Municipal Corporations, Dec. Dig. § 347[1].) 

3. MUNICIPAL CORPORATIONS—BUILDER’S BOND NOT WITHIN 
STATUTE IMPOSING PENALTY ON INSURER. 

Builder’s bond, executed under Acts 1899, c. 182, conditioned to pay for ma- 
terials and labor under contract with city, held not insurance policy, with materialman 
as beneficiary, so as to come under Acts 1901, c. 141, allowing penalty for refusal to 
pay promptly. 

(For other cases, see Municipal Corporations, Dec. Dig. § 347[1].) 

4. INSURANCE—STATUTE IMPOSING PENALTY ON INSURANCE COM- 
PANIES FOR FAILURE TO PAY LOSSES PROMPTLY HELD PENAL 
STATUTE TO BE CONSTRUED STRICTLY. 

Acts 1901, c. 141, imposing penalty on insurance companies for failure to pay 
losses ‘promptly, held penal statute, and to be construed strictly. 

(For other cases, see Insurance, Dec. Dig. § 602. 

Appeal from Chancery Court, Hamilton County; W. B. Garvin, Judge. 

Suit by John Parks and others against Richard H. Kimball, trustee, and others. 
Decree for complainant, and defendant surety appeals. Modified and affirmed. 

Sizer, Chambliss & Johnson, of Chattanooga, for Kimball. 
=e & Carden and Allison, Lynch & Phillips, all of Chattanooga, for 
Parks. 

GreEN, C. J. This suit was brought by a materialman against the surety of a 
contractor for supplies used and furnished in the erection of a municipal auditorium 
in Chattanooga. The contractor’s bond was executed in accordance with the provi- 
sions of chapter 182 of the Acts of 1899 (Thompson’s-Shannon’s Code, § 1135a et 
seq.), conditioned “to pay for materials and labor used in said contract.” 

There was a decree in favor of the complainant below, from which the defendant 
surety has appealed to this court. 

[1] The contractor became insolvent, quit the job, and the job was completed by 
the surety. Within 30 days after the contractor abandoned the work, the material- 
man served notice of his claim as the statute requires. The surety insists that this 
notice was premature and ineffectual. Inasmuch as the surety took over the work 
and finished it, it is argued that the contract was completed within the meaning of 
chapter 182 of the Acts of 1899, when the surety turned over the building, and 
notice should have been given within 30 days after this event. 

In Bristol v. Bostwick, 139 Tenn. 304, 202 S. W. 61, and Id. 146 Tenn. 205, 240 
S. W. 774, and Cass v. Smith, 146 Tenn. 218, 240 S. W. 778, it was held that the 
contract was completed, so as to permit notice of claims, when the principal con- 
tractor abandoned the work. The circumstance that the surety took over the work 
does not remove this case from the authority of those cited, in our opinion, nor does 
it defer the liability of the surety, nor postpone the time for filing claims, for 
materials already furnished. The principal contractor, to cover whose default the 
bond was required, has none the less abandoned the job, although the job is com- 
pleted by the surety, instead of by the city. 

] The surety further contends that the materialman diverted payments of 
money by the contractor, which money the contractor had in turn received from the 
city, to the discharge of debts due from the contractor to the materialman for sup- 
plies furnished for another job on which the conrtactor was engaged. The surety 
therefore insists that any recovery against it should be credited by such diversions. 

- If the principle upon which this argument is based be conceded, its application 
is not apparent on the facts before us. The proof indicates that the materialman 
likewise applied payments made to it by the contractor of money received from another 
job in satisfaction of material furnished for the city job. Perhaps there was as 
much diversion one way as the other. That the surety was at all damaged by the 
practices complained of is not clear, and the case is therefore not one for adminis- 
tering the trust fund doctrine which is invoked. 

[3] Besides a decree for the value of material furnished and not paid for, an 
semen recovery was allowed on the idea that the insurance penalty statute covered 
this case. 

We think this was a mistake. The statute referred to, chapter 141, of the Acts 
of 1901 (Thompson’s-Shannon’s Code, § 3340a), provides as follows: 
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“The several insurance companies of this state, and foreign insurance companies 
and other corporations, firms or persons doing an insurance business in this state, in 
all cases when a loss occurs and they refuse to pay the same within sixty days 
after a demand shall have been made by the holder of said policy on which said loss 
occurred, shall be liable to pay the holder of said policy, in addition to the loss 
and interest thereon, a sum not exceeding twenty-five per cent. on the liability for 
said loss; provided, that it shall be made to appear to the court or jury trying the 
case that the refusal to pay said loss was not in good faith, and that such failure 
to pay inflicted additional expense, loss or injury upon the holder of said policy; and, 
provided, further, that such additional liability within the limit prescribed shall, in 
the discretion of the court or jury trying the case, be measured by the additional 
expense, loss and injury thus entailed.” 

As heretofore stated, the instrument upon which suit was brought is a simple 
bond of tenor prescribed by Chapter 182 of the Acts of 1899, conditioned to pay 
for all materials and labor used in said contract. 

Chapter 141 of the Acts of 1901 has been held to apply to fidelity insurance. 
Grain Co. v. Weaver, 128 Tenn. 609, 163 S. W. 814. It would, however, be quite 
a perversion of terms to say that this builder’s bond was an insurance policy, or that 
this materialman was the holder of an insurance policy, or that the contract upon 
which this suit rests is an insurance contract. 

[4] Chapter 141 of the Acts of 1901 has been frequently declared by this court to 
be a penal statute, and therefore to be strictly construed. The most latitudinarian 
construction of the statute could scarcely stretch its provisions so as to make it 
applicable here. 


Modified as in indicated, the decree of the chancellor will be affirmed. 


GENERAL BONDING & CASUALTY INS. CO. et al. v. U. S. FIDELITY & 
GUARANTY CO. 
(No. 9208.) 
(Court of Civil Appeals of Texas. Dallas. Dec. 20, 1924. Rehearing Denied 
Jan. 24, 1925.) 
268 Southwestern Reporter 499 

1. INDEMNITY—PERSONS AGREEING TO INDEMNIFY SURETY ON 
BOND DO NOT ASSUME PAYMENT OF PREMIUMS ON BOND. 
Where bonding company furnished bond on dissolution of another bonding com- 

pany under Rev. St. art. 4932, indemnity bond signed by individual defendants, con- 

ditioned to save the first company harmless respecting claims by reason of its surety- 
ship, held not to obligate indemnitors to pay premiums on bond. 

(for other cases, see Indemnity, Dec. Dig. § 9[1].) 

2. INSURANCE—BONDING COMPANY FURNISHING BOND ON DISSO- 
LUTION BOUND BY CONDITIONS OF BON 
A bonding company which on voluntary dissolution furnished a bond as required 

by, Rev. St. art. 4932, but which in addition to the statutory conditions provided for 

proper evidence of performance of conditions to be filed with the commissioner of 
insurance, held bound by such provision. 

(For other cases, see Insurance, Dec. Dig. § 45.) 

3. INSURANCE—OFFER TO FURNISH. PROOF OF CONDITIONS OF 
BOND ON DISSOLUTION OF INSURANCE COMPANY HELD SUFFI- 
CIENT. 

Where defendant bonding company in process of dissolution furnished bond with 
plaintiff as surety under Rev. St. art. 4932, which required proof of performance 
of its obligations to be filed with commissioner of insurance and banking, and after 
winding up its business and discharging its obligations offered proof of such facts 
to the commissioner of insurance and to plaintiff bonding company, but the offer was 
rejected, held the bond was satisfied and defendant relieved of liability for further 
premiums notwithstanding defendants’ failure to procure certificate from insurance 
commissioner. 

(For other cases, see Insurance, Dec. Dig. § “ 

Appeal from Dallas County Court at Law; W. Coombes, Judge. 

Suit by the United States Fidelity & Guaranty of ee against the General 
Bonding & Casualty Insurance Company and others. Judgment for plaintiff, and 
defendants appeal. Reversed and rendered. 

J. N. Townsend, of Dallas, for appellants. 
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Seay, Seay, Malone & Lipscomb, of Dallas, for appellee. 

Jones, C. J. In a suit instituted in the county court at law No. 1, Dallas county, 
Tex., the United States Fidelity & Guaranty Company, appellee, recovered judgment 
in the sum of $233.73 against the General Bonding & Casualty Insurance Company, 
a corporation, Geo. W. Riddle, and John B. Stephenson, as the amount of pringipal 
and interest of the annual premium on a surety bond executed by appellee as surety 
for appellant bonding company. Appellants have perfected an appeal from this 
judgment, and the questions discussed herein are duly before this court for review. 
The following are the material facts: 

The General Bonding & Casualty Insurance Company was duly incorporated 
under the laws of this state and authorized to do a casualty and insurance business 
under chapter_ 13, title 71, Revised Civil Statutes. In the year 1914 this company 
entered into voluntary liquidation in the manner provided by statute. On September 
11, 1918, progress had been made in winding up its affairs to the extent that the maxi- 
mum of its outstanding obligations did not exceed the sum of $21,000. At this time 
it had on deposit with the treasurer of the state of Texas securities to the amount 
of $50,000, and desired to withdraw same under the provisions of article 4932 of 
the Revised Civil Statutes of Texas. On this date it made written application to 
appellee to become its surety on the bond required by said statute to be filed with 
the commissioner of insurance and banking of this state in lieu of said securities. 
It also filed with the commissioner of insurance and banking of the state of Texas 
the statement under oath required by article 4932, showing the liabilities and claims 
against it, and in every respect conformed to the provisions of said statute to secure 
the substitution of the bond for said securities. The bond was executed in the sum 
of $21,000, with appellee as surety, approved and filed, and the said securities in the 
sum of $50,000 were permitted to be withdrawn from the state treasury. As a 
condition of its becoming surety on said bond, appellee required an indemnity bond 
in like amount to be executed by individuals guaranteeing a performance by appellant 
bonding company of the conditions of the bond it had executed. This bond was 
executed by appellants Stephenson and Riddle and delivered to appellee. 

The condition of the bond on which appellee is surety is as follows: 

“The condition of this bond is such that, if the said General Bonding & Casualty 
Insurance Company shall obtain and file with the commissioner of insurance and 
banking of the state of Texas, proper evidence of its having obtained by compromise, 
satisfaction, litigation or otherwise, valid and complete discharge and acquittance 
from all of its now outstanding obligations, then this bond shall become and be 
null and void, save only that it may be reduced in amount from time to time as such 
evidence of discharge and acquittance are filed and approved, and need to be main- 
tained only for such amount as shall be sufficient to protect the undischarged obliga- 
tions.” 

This bond also recites, in effect, that it should inure to the benefit of each and 
every holder or beneficiary of an obligation of the appellant bonding company pre- 
cisely and to the same extent and not otherwise as the securities deposited with the 
treasurer of the state inured to such claimant’s benefit, and that it was the intent of 
all the parties that the bond should stand fully and only in place of such securities. 

The indemnity bond executed by the individual appellants has the following 
condition: 

“Now, the condition of the above obligation is such that, if I, my heirs, ex- 
ecutors or administrators, shall at all times save harmless and keep indemnified 
the said United States Fidelity & Guaranty Company, its successors and as- 
signs, against all suits, debts, damages, costs, charges and expenses, including 
court costs and counsel fees at law or in equity, and against all loss and damages 
whatever, that shall or may at any time happen or result to the United States 
Fidelity & Guaranty Company, its successors or assigns, for or by reason of the 
suretyship of the said United States Fidelity & Guaranty Company, as aforesaid, or 
any continuation or renewal thereof, then this obligation to be void and of no effect, 
otherwise to be and remain in full force and virtue in law.” 

The case was tried before the court without the intervention of a jury, and 
at the request of appellants, the court filed findings of fact and conclusions of law, 
In addition to the facts above given the court found that the annual premium of 
$210 due in advance for the years beginning September 12, 1918, 1919, and 1920, 
had been paid, and that no premium had been paid for the year beginning September 
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12, 1921. The court also found as a fact that previous to September 12, 1921, ap- 
pellant bonding company notified appellee that .all outstanding claims and obligations 
had been settled, and that there was no further liability on the bond, and that said 
appellant, previous to said date, had settled, paid off, and fully discharged all claims 
and obligations of every kind against it, including those on account of which said 
bond was executed, and also had notified the commissioner of insurance and banking 
of the state of Texas of the same fact, and “offered to furnish them affidavits or 
such other evidence as they might require showing such facts.’ The court also 
found, in effect, that the demand made by appellee before it would relieve appellant 
bonding company from payment of the 1921 premium was that appellee must be 
furnished with a certificate from the proper department of state that its liability had 
been terminated. The court further found that the commissioner of insurance and 
banking informed appellee that its department had no record of any liability out- 
standing against appellant bonding company on September 12, 1921, but that his 
department would not execute a release in favor of appellee on the bond until the 
13th day of September, 1922, on which date the four-year period of limitation would 
have run against all claimants, and until such period of limitation had run his de- 
partment would not’ execute the release. 

From the above findings of fact the trial court concluded that the notification 
and offer made by appellant bonding company to show that it had performed the 
conditions of the bond was not such compliance with the terms of said bond as would 
relieve it from the payment of the 1921 premium, and concluded that appellants, 
jointly and severally, were liable to appellee for said premium, together with interest 
thereon from September 12, 1921, and entered judgment accordingly. 

[1] As seen from the above statement, appellee’s suit is not one for a breach 
of the bond in reference to the rights of any beneficiary under same, but is merely 
a claim for a debt against appellant bonding company for failure to pay an annual 
premium and against the: other appellants for the same debt because of the indemnity 
bond they executed. We do not believe that appellants Stephenson and Riddle can 
be held for this debt under the terms of the bond they executed. Their liability is 
fixed by the terms of the indemnity bond. It cannot by construction be extended to 
increase this liability beyond that which is included within its terms by a reasonable 
construction of its terms. The terms of this bond are plain and easily understood. 
By such terms appellee is guaranteed against any claim of every character “that 
shall or may at any time happen or result to the United States Fidelity & Guaranty 
Company, its successors or assigns, for or by reason of the suretyship of the said 
United States Fidelity & Guaranty Company.” The premium arising on this bond 
is merely an incidental matter, and cannot by any reasonable construction be made 
a claim guaranteed by the indemnity bond. We therefore conclude that under the 
facts as found by the court judgment was erroneously entered against appellants 
Stephenson and Riddle. 

[2] The appellant bonding company, however, in its written application as set 
out in the court’s findings bound itself to pay the sum of $210 in advance as premium 
on the 12th of September of each year that this bond should remain in force. Said 
article 4932, under whose authority said bond was substituted for the securities on 
deposit with the state treasurer, makes void said bond only after the principal in 
said bond has faithfully performed and fulfilled all of its outstanding obligations. If 
this bond had been in a strict sense the statutory bond authorized by said article 4932, 
it would have become void before September 12, 1921, because at such time, as 
found by the court, there had been the faithful performance and fulfillment of all 
appellant bonding company’s outstanding obligations. The bond in the instant case, 
however, is a little more onerous in respect to the condition under which it would 
become void than is required by the statute, in that it not only required such a per- 
formance and fulfillment of all outstanding obligations, but also required that “proper 
evidence” of this be obtained by appellant bonding company and filed with the com- 
missioner of insurance and banking of the state of Texas. This additional burden 
the appellant bonding company voluntarily assumed, and, it not being contrary to 
any statute or against public policy, it is bound by such provision. 

[3] It will be noted that the provision that will render the bond void and thereby 
relieve appellant bonding company from the payment of premium is not that there 
shall be secured from the commissioner of insurance and banking the release of the 
bond and the consequent discharge of the suretyship of appellee, but the require- 
ment, on the contrary, is that there be furnished proper evidence of the performance 





1014 Insurance Law Journal, Vol. 64. [May, 1925 


and fulfillment of all outstanding obligations of appellant bonding company. What 
is proper evidence of this fact? Manifestly it is such evidence as would convince 
an ordinarily watchful and prudent person that this had been accomplished. Ap- 
pellant bonding company proffered to do this very thing, and this proffer was refused 
by appellee In effect, appellee informed this appellant that any proof, however 
convincing it might be, short of the release of the bond, would not be accepted as 
measuring up to the condition of the bond that provided for the furnishing of 
“proper evidence” that there had been a faithful performance and fulfillment. of all 
the outstanding obligations. In this we think appellee went beyond the requirement 
of this condition of the bond and thereby relieved appellant bonding company from 
actually presenting the proffered proof to the commissioner of insurance and banking. 

It may be that the insurance commissioner acted within the rights of his de- 
partment when he refused to execute a release of the bond and thereby relieve ap- 
pellee as surety on same until the period of limitation had run, but, in face of the 
fact that there was a proffer of proper evidence made by appellant bonding company 
that liability on the bond had actually ceased, this act of the commissioner does not 
justify appellee in demanding that the bond be kept alive for another period of twelve 
months and thereby render this appellant liable for an annual premium. 

It is our opinion that the trial court erred in its conclusions of law, and the 
cause is reversed and here rendered in favor of appellants. 

Reversed and rendered. 


AMERICAN SURETY CO. v. LIND. (No. 18693.) 
(Supreme Court of Washington. Jan. 9, 1925.) 
2 Pacific Reporter 280. 
INSURANCE—AGREEMENT BETWEEN AGENT AND CONTRACTOR FOR 

REDUCTION IN SCHEDULE PREMIUM RATE ON BOND HELD NOT 

BINDING ON SURETY COMPANY. 

Where surety company had filed its schedule of premium rates on bonds with 
insurance commissioner, as required by Rem. Comp. Stat. §§ 7076, 7077, 7118, 7147, 
an agreement between local agent of surety company, whose only authority was to 
take written applications for bonds and forward them to surety company, and a 
contractor, who knew of limitations on agent’s authority, whereby contractor was 
only to pay one-half of regularly established premium rate, held beyond agent’s 
authority, which contractor is conclusively presumed to have known, and was not 
binding on surety company. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

Pemberton, J., dissenting. 

Department 1. 

Appeal from Superior Court, Whatcom County; Hardin, Judge. 

Action by the American Surety Company against Charles E. Lind. Judgment 
for defendant, and plaintiff appeals. Reversed and remanded, with directions. 

H. C. Thompson and John A. Kellogg, both of Bellingham, for appellant. 

Sather & Livesey, of Bellingham, for respondent. 

Parker, J. The plaintiff, surety company, seeks recovery of a balance claimed 
to be due it for premium upon a surety bond executed by it as surety for the de- 
fendant, Lind, to secure performance of a road construction contract entered into 
by him with the United States. A trial in the superior court for Whatcom county, 
sitting with a jury, resulted in a verdict and a judgment rendered thereon denying 
any recovery to the surety company, from which it has appealed to this court. 

At the conclusion of the introduction of the evidence, counsel for the surety 
company timely moved the court to instruct the jury to render a verdict in its favor 
for the sum of $1,395 and interest, and, after the return of the verdict, timely moved 
the court to render a judgment in-its favor for that amount notwithstanding the 
verdict. The conceded and uncontroverted facts, the latter appearing almost wholly 
from Lind’s own testimony, controlling of the question of the surety company being 
entitled to such judgment as a matter of law, may be summarized as follows: 

In October, 1921, Lind tendered to the bureau of public roads of the argicultural 
department of the United States bids for the construction of a section of the so- 
called McKenzie River road in Oregon, and was by that bureau awarded a contract 
accordingly. The total contract price was $186,000. It was a condition of the 
specifications and the contract, to be formally entered into, that Lind should furnish 
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a bond with surety in a penal sum equal to one-half of the total contract price, secur- 
ing the performance of the contract. The contract was accordingly formally entered 
into between Lind and the United States, he furnishing a bond as required, executed 
by himself as principal and the surety company as surety in the penal sum of $93,000. 
Lind was then a resident of Bellingham in Whatcom county, in this state. R. L. 
Kline was then the local agent at Bellingham of the surety company, but without 
authority to write or execute a bond of this nature for this amount. His only 
authority was to take written applications for such bonds upon blank forms furnished 
by the company to be signed by the applicant and then forwarded to the general 
manager and resident vice-president of the surety company at Seattle for acceptance 
or rejection by him, and the execution of the bond by him as surety for‘ the com- 
pany, if the application be accepted. Lind was well aware of this limited agency 
power on the part of Kline. He claims to have entered into an oral contract with 
Kline, the local agent, by which he was to pay premium to the company for its execu- 
tion of the bond as surety, equal to 14 per cent. of the amount of the bond; that is, 
1% per cent. of $93,000, making $1,395. While the surety company claims that 
Kline did not have any authority to enter into any such contract and did not assume 
to enter into any such contract, but that Lind, by making application for and by 
accepting the bond, impliedly agreed to pay the uniform regularly established premium 
rate therefor, which was then 1% per cent. upon the total price of the contract for 
the performance of which the bond was given to secure; that is, 1%4 per cent. of 
$186,000, making $2,790, one-half of which, it is conceded, Lind has paid to the 
surety company. Lind testified in substance that at the time of the signing of the 
application and delivering it to Kline, he (Kline) agreed that the premium to be 
paid the surety company for the execution of the bond would be 1% per cent. upon 
the amount of the bond, that is, $1,395. It is further shown beyond question, and 
not disputed in any way, that the regularly established premium rate upon such a 
bond is 1% per cent. upon the total price of the contract for the performance of 
which the bond is given to secure. Lind also testified that, when he made applica- 
tion to Kline for the bond, he signed the application without any of the blank spaces 
being filled in, with the understanding that Kline would fill them in with the proper 
data, and that this was afterwards done either by Kline or by someone at the general 
agency in Seattle. 

The evidence is in serious conflict as to Kline assuming the making of a contract 
with Lind that the premium would be 1% per cent. of the amount of the bond, and 
also as to the application being signed by Lind before the filling of the blanks 
therein. We, however, adopt Lind’s version of these facts in view of the finding of 
the jury. The application upon its face shows an express promise of Lind to pay 
the premium upon the bond in the sum of $2,790; that being 1%4 per cent. of the 
contract price. The application was by Kline forwarded to the general manager 
and resident vice-president at Seattle; and, in compliance with the data and informa- 
tion appearing therein, after the filling of the blanks, the bond was executed by 
the surety company as surety and by Lind as principal and delivered to the proper 
authorities of the United States, as provided by the construction contract thereto- 
fore signed. The body of the bond does not seem to show the amount of the 
premium charged by the surety company. A short time after the execution of the 
bond, the surety company presented to Lind a bill for the premium, claiming $2,790 
due thereon. This, Lind insists, was the first intimation he had of the surety com- 
pany claiming premium computed upon the contract price instead of upon the amount 
of the bond. Thereafter Lind paid the surety company $1,395; and, refusing to pay 
more, this action was commenced by the surety company seeking recovery of the 
balance of $1,395 claimed by it to be due. It is not claimed that the general manager 
and resident vice-president or any one connected with the surety company, other 
than the local agent, Kline, had ever intimated to Lind that the premium would be 
at other than the uniform regularly established rate; nor that any one connected 
with the surety company, other than Kline, had any knowledge of the attempted 
making of the claimed premium rate contract between Lind and Kline, until after the 
execution and delivery of the bond. 

In view of the very limited, apparent as well as actual, authority of Kline as 
agent of the surety company, it seems to us that it must be held as a matter of law 
that any attempted contract between Lind and Kline as agent of the surety com- 
pany, looking to the fixing of the amount of premium upon the bond at one-half 
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of such uniform regularly established rate, was wholly without binding force upon 
the surety company. There is not only not the slightest affirmative showing authority 
given by the surety company to Kline to make for it any such contract, but the legal 
presumptions are overwhelmingly against it. The provisions of our Insurance Code 
here applicable provide for the establishment of uniform regular premium rates and 
the filing of schedules thereof in the office of the state insurance commissioner, and 
also provide for penalties for the failure to observe such uniform rates in making 
charges for premiums. Sections 7076, 7077, 7118, 7147, Rem. Comp. Stat. The 
surety company complied with these provisions, by duly filing its schedule of rates 
with the insurance commissioner, to be computed, as here claimed by it, upon bonds 
of this nature, as here shown by a duly certified copy of its schedule of rates so filed 
with the insurance commissioner. We are not here concerned with any claimed special 
premium rate contract entered into between Lind and the general manager and 
resident vice-president of the surety company. Whether such a special contract 
rate with the general manager and resident vice-president could be enforced by 
Lind as against the surety company, we need not here inquire, It is sufficient for 
present purposes for us to say that we are of the opinion that the attempted special 
premfum rate contract between Lind and Kline, the local agent assuming to act for 
the company, was wholly without the agency authority of Kline, and that Lind must 
be held as a matter of law to have known that Kline had no authority to make any 
such a contract. It follows as a matter of law that the surety company is entitled 
to premium for the issuance of the bond computed at the established uniform 
regular rate of 1% per cent. upon the total contract price; that is, $2,790 less the 
$1,395 already paid. 

The judgment of the superior court is reversed, and the cause remanded, with 
directions to award to the surety company a judgment in the sum of $1,395, with 
interest, notwithstanding the verdict, in harmony with the conclusion we here reach. 

Main, C. J., and Bridges and Tolman, JJ., concur. 

Pemberton, J., dissents. ' 
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MISCELLANEOUS 
MAYSE v. GREAT AMERICAN INS. CO. (Nos. 25650, 25896.) 
(Supreme Court of Kansas. Feb. 7, 1925.) 
232 Pacific Reporter 865. 
(Syllabus by the Court.) 

1. INSURANCE—PROVISION OF HAIL POLICY THAT NOTICE OF LOSS 
OR DAMAGE MUST BE MAILED WITHIN 48 HOURS THEREAFTER 
WAS NOT UNREASONABLE. 

A hail insurance policy, covering growing wheat, contained a provision re- 
quiring that notice of loss or damage to the crop must be mailed to the insurer 
within 48 hours after loss or damage. Held, the provision was not unreasonable. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

2. INSURANCE—PETITION, SETTING OUT INSURANCE POLICY CON- 
TAINING STIPULATION THAT NOTICE OF LOSS MUST BE GIVEN 
WITHIN 48 HOURS, AND THAT IT WAS NOT GIVEN FOR FIVE 
DAYS, WAS DEMURRABLE. 

And, where a petition set out a copy of the policy containing the stipula- 
tion that notice of loss must be given within 48 hours, and that the notice was not 
given for five days, it was subject to demurrer. 

(For other cases, see Insurance, Dec. Dig. § 642.) 

Appeal from District Court, Clark County; L. M. Day, Judge. 

Two actions by Robert C. Mayse against the Great American Insurance Com- 
pany. From judgments for plaintiff, defendant appeals. Reversed and remanded, 
with directions. 

Bennett R. Wheeler, S. M. Brewster, John L. Hunt, and V. V. Scholes, all of 
Topeka, for appellant. 

Robert C. Mayse, of Ashland, for appellee. 

Hopkins, J. These cases are submitted together. They were actions to re- 
cover on insurance policies for loss of growing wheat by hail. Demurrers by the 
defendant to the petitions were overruled, and defendant appeals. 

The questions presented are whether the petitions stated causes of action when 
they showed that the provisions of the policies with reference to furnishing notice 
of the loss were not complied with, and whether they sufficiently alleged the furnish- 
ing of proof of loss. The petitions alleged, substantially, that on May 13, 1919, on 
plaintiff's application, the defendant issued two policies of insurance insuring plaintiff 
against loss by hail on two fields of wheat. Copies of the policies were attached 
to the petitions. Among other things, the policies provided that the insured should, 
within 48 hours after the happening of damage or loss by hail, send a report thereof 
to the general agent at McPherson, Kan.; that the defendant company should not be 
liable for any loss or damage unless the notice was furnished within the time pre- 
scribed. They also provided for the furnishing of proofs of loss within 60 days after 
the loss; that the loss should be payable when the proofs thereof had been furnished, 
and that no suit should be maintainable until after full compliance by the assured 
with such requirements. The petitions then alleged that, on or about June 13, 
1919, the plaintiff suffered a loss by reason of a hailstorm, and was damaged $600; 
that on or about a week after such damage occurred, and as soon as plaintiff became 
aware of such loss, he caused a notice in writing of such loss to be served upon 
the defendant by its agent at Ashland, Kan., and that, in response to such notice, 
the defendant sent to the premises its agent and adjuster who inspected and examined 
such loss on behalf of the defendant. The petitions also contained a general allega- 
tion that “plaintiff has duly performed all conditions precedent to recovery of de- 
fendant fhis loss.” 

The defendant relies on a provision of the policy which reads: 

“Within 48 hours after the happening of any loss or damage by hail to the 
crops herein described, * * * the assured shall send by registered mail to A. J. Shaw, 
general agent, McPherson, Kan., a written notice stating the number of this policy, 
the day and hour of the hailstorm, the amounts of other insurance against hail, if 
any, and the probable percentage of damage to the crops on each parcel of land 
herein described, and this company shall not be liable for any loss or damage unless 
such notice thereof is so furnished to this company within said time, and no other 
form of service of notice shall be deemed proper notice within the provisions and 
meaning of this policy.” : ae poet : 

[1] It is contended by the defendant that this provision embodied in the policy 
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is required to meet a situation peculiar to the hail insurance business; that it is con- 
ceded by insurance adjusters that it is practically impossible to distinguish between 
loss of wheat from hail damage and grasshopper damage, unless the injured crop is 
examined almost immediately thereafter. It is argued, we think, with sound reason 
that, inasmuch as the defendant’s liability under the policies was restricted to loss 
from hail damage and from no other cause, it had a right to know the cause of 
the damage, and that it was therefore necessary that the insurer make investigation 
of the loss immediately after such loss occurred. With this in mind the contract 
fixed the time within which notice should be given to the insurer at 48 boyrs. This 
limit gave the plaintiff a reasonable time to report his loss, and also gave the de- 
fendant an opportunity to investigate the loss at a time when the investigation would 
show the cause and amount of the loss. Under the circumstances we cannot say 
that the condition was unreasonable. The plaintiff relies on Hawthorne v. Protective 
Association, 112 Kan. 356, 359, 210 P. 1086, 1087 (29 A. L. R. 494), where it was 
said : 

“*The time allowed by the policy for giving notice begins to run when the 
particulars or result of an accident are ascertained, where these are not immediately 
apparent.’ (1 C. J. 475), and that, ‘if the insured, or the beneficiary under the 
policy, does not know that the accident was the cause of the injury, the giving of 
the notice within the prescribed time after he learns that the accident was the cause 
9334) injury is a sufficient compliance with the provision for such notice.’ (14 R. C. L. 
1334.)” 

Hawthorne had swallowed a staple. He first thought that it had gone down 
his throat. He was advised that such was not the case, and nearly two years later 
an X-ray examination disclosed that the staple was imbedded in his bronchial tube. 
He had it removed by operation, and immediately made claim on account of his 
disability. The facts in the Hawthorne Case and the principle applied thereto are 
not applicable to the facts in the instant case. In the Hawthorne Case results were 
not immediately apparent. Here they were. The ordinary rule is that notice of 
the injury or loss is for the benefit and protection of the insurer. Republic County 
v. Guaranty Co., 96 Kan. 255, 150 P. 590. In the Hawthorne Case the failure to 
give notice within the time specified in the contract did not, in any wise, change the 
situation of the parties. The injury and damage from the accident remained ascer- 
tainable until the time of giving notice. In case the loss or damage is by hail the 
fact must be ascertained almost immediately thereafter. 

The plaintiff ably contends that the matters concerning lack of notice of loss or 
lack of proof of loss are properly put in issue only by answer, after which the 
plaintiff in reply may allege matters constituting a waiver or estoppel on the part of 
the defendant. Also, that the general allegations of performance of conditions 
precedent was sufficient for the purposes of pleading to put such matters in issue. 

[2] We cannot concur in that view. The provision in the contract for 48 hours 
notice was, under the circumstances stated, a reasonable one. Failure to give such 
notice was a defense to plaintiff’s claim. The petition stated that defense, and it 
thereby became demurrable. The case is analogous to one where a petition shows on 
its face that the action is barred by the statute of limitations. While the ordinary 
rule is that the defendant must plead the bar of the statute of limitations, yet, if 
the petition shows on its face that the cause of action is barred, a demurrer thereto 
will lie. City of Leavenworth v. Douglass, 59 Kan. 416, 53 P. 123; Mercantile Co. 
v. Rooney, 114 Kan. 840, 220 P. 1048. 

The judgment is reversed and the cause remanded, with directions to sustain the 
demurrer. 

All the Justices concurring except Harvey, J., who did not sit. 


TEBBETTS v. TEBBETTS. 
(Supreme Judicial Court of Maine. Feb. 21, 1925.) 
127 Atlantic Reporter 720. 
1. INSURANCE—BENEFICIARY’S INTEREST IN ACCIDENT POLICY 

HELD NOT VESTED AS AGAINST CLAIM OF INSURED. 

In view of St. Mass. 1911, c. 628, § 6, interest of wife as beneficiary of accident 
policy issued by Massachusetts corporation to resident of New Hampshire held not 
vested as against insured’s claim to possession thereof, and to release of beneficiary’s 
interest in proceeding by husband against wife under Rev. St. Me. c. 66, § 6. 





Misc. } Tebbetts v. Tebbetts. 


(For other cases, see Insurance, Dec. Dig. § 586.) 

Appeal from Supreme Judicial Court, York County, in Equity. 

Suit by Walter R. Tebbetts against Olive S. Tebbetts. Decree for plaintiff, and 
defendant appeals. Appeal dismissed, and decree affirmed. 

Argued before Cornish, C. J., and Philbrook, Dunn, Morrill, Wilson, and 
Deasy, JJ. 

Wilbur D. Spencer, of Augusta, for plaintiff. 

E. P. Spinney, of North Berwick, for defendant. 

Puitprook, J. This is a proceeding under the provisions of R. S. c. 66, § 6, 
which allows either wife or husband to bring a bill in equity against the other for 
the recovery, conveyance, transfer, payment or delivery to the plaintiff of any property, 
real or personal, or both, exceeding $100 in value, standing in the name of the 
defendant, or to which the defendant has the legal title, or which is in the possession 
or under the control of the defendant, which in equity and good conscience belongs 
to the plaintiff, and which the defendant neglects or refuses to convey, transfer, pay 
over or deliver to the plaintiff, and, upon proper proof, may maintain the bill. This 
provision was enacted by P. L. 1913, c. 48, is entitled “An act conferring equity 
jurisdiction upon the Supreme Judicial Court to hear and determine property matters 
between wife and husband or husband and wife,” and still stands in its original 
form. A leading case in which this court has been called upon to construe its 
terms and to declare the scope thereof is Greenwood v. Greenwood, 113 Me. 226, 93 A. 
360, which holds that where a wife received a conveyance by deed of homestead 
property, which was not intended as a gift, and for which the only consideration was 
an agreement between herself and her husband as to their future method of living, 
which agreement was not carried out, to permit her to hold the property would be 
unfair, unreasonable, and inequitable; that in equity and good conscience it belonged 
to the husband, and under the statute now under consideration he should be permitted 
to recover it. This opinion is a fair indication of the attitude of our courts as to this 
statute, even when the defendant had a legal title to the property, acquired by a deed, 
sealed and executed, a most solemn instrument and carrying upon its face a pre- 
sumption of consideration. 

In the case at bar the decree from which the appeal is taken ordered the defendant 
wife to deliver to the plaintiff husband an insurance policy upon the life of the 
plaintiff, made payable to the defendant as beneficiary, together with a duly executed 
release of all claims to the proceeds of said policy, known in the case as the North- 
western policy; also an accident policy upon the life of the plaintiff, payable to the 
defendant as beneficiary, and known in the case as the Commercial Travelers’ policy. 

[1] The Commercial Travelers’ Policy—The defendant claims an interest in 
this policy because she is named as the beneficiary therein. She claims that the mo- 
ment the policy was issued it created a vested interest in her, the beneficiary therein 
named, and a vested interest in the money which might become due upon it, in case 
of the death of the insured, and that the insured could not assign or surrender it 
without her assent. If this policy were an old line life insurance policy, so-called, 
and not an accident policy, this claim would be well founded, for in Laughlin v. 
Norcross, 97 Me. 33, 53 A. 834, citing a long list of authorities, our court said: 

“Tt is settled by the great weight of authority that a policy of life insurance, the 
moment it is issued, creates a vested interest in the beneficiary therein named.” 

But McManus v. Peerless Casualty Co., 114 Me. 98, 95 A. 510, points out an 
important principle in these words: 

“The line of demarcation between a vested interest and a contingent interest 
in a life or accident policy is found in the terms of the contract. This line is also 
usually found in the character of the policy. The old line policies usually create a 
vested interest; the fraternal policies, it may be said, usually do not. If the policy 
reserves no right of control in itself or in the procurer, over the interest provided for 
the beneficiary, the policy, the moment it is issued, creates a vested interest in the 
beneficiary therein named. * * * If the contract reserves the right to modify the 
policy’ or change the beneficiary without the consent of the beneficiary, then it 
creates a mere expectancy.” 

As to this policy, on the other hand, it ‘is claimed by the plaintiff that the 
contract of insurance was executed at the home office of the insurance company in 
Boston; that the company is a Massachusetts corporation and subject to the laws of 
that commonwealth; that the plaintiff was a resident of New Hampshire when he 
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became a member of the association as shown by the policy; that lex loci contractus 
controls; that this is not a Maine contract; that the Maine cases cited by the de- 
fendant are inapplicable for the further reason that they apply to life policies termi- 
nated by death and not at all to accident insurance policies; that, if the defendant’s 
contention were sustainable, the insured could not obtain possession of his own 
policy to enable him to bring suit thereon in case of partial injury where compensa- 
tion might be recoverable by himself in person without co-operation of the beneficiary ; 
that, as the association was incorporated in Massachusetts, it is governed primarily 
by the statutes of that state, and not by its Constitution and by-laws if they conflict 
with statutory provisions; and finally, that the statute law of Massachusetts, in force 
when the policy was issued, provides: 


“No beneficiary shall have or obtain any vested interest in the said benefit until 
the same has become due and payable upon the death of the said member.” Acts 
1911, c. 628, § 6. 


We are of opinion that under legal authority, and the facts borne out by the 
record, the plaintiff should prevail as to this policy. 


(2, 3] The Northwestern Policy—The defendant makes no claim to this policy 
on the ground that she is the beneficiary named therein, but does claim title to it by 
virtue of the assignment of the same to her. (See page 31 of the defendant’s brief.) 
She claims that the assignment was for a valid consideration. This the plaintiff 
denies. It appears that about the year 1910 the plaintiff hired money of the de- 
fendant, and for that loan gave her his note, which he claims to have fully paid 
with interest, and says that he never had any other loans from her. The defendant 
claims that the note was not fully paid, and that other loans were made by her to 
her husband, which have never been paid, all of which other loans she says formed 
the consideration for the assignment. Whether the note given in 1910, or thereabouts, 
was paid, whether other loans were made, and if so whether they were paid, were 
all questions of fact to be decided by the sitting justice. As confirming his views 
it is important to observe that, while a note evidenced the loan of $250 or $262, yet 
no note given for others, no book account, no canceled checks, no memorandum of 
any kind, were produced in evidence to sustain the defendant, although, to be sure, 
she claimed that she once had a memorandum of the loans which she did not preserve 
because she considered the assignment of the policy a security for her loans. 


[4, 5] There are no “findings” of the sitting justice in the record, although 
counsel have referred to such in their argument. There is no legal obligation resting 
upon the justice to find any statement of facts. A bare decree is all that our statute 
or equity practice require. Peirce v. Woodbury, 100 Me. 17, 60 A. 424; McKenney v. 
Wood, 108 Me. 335, 80 A. 837. But the filing of a decree, sustaining the bill, is ipso 
facto a finding of fact in favor of the plaintiff upon some or all of the allegations 
in his bill. Murphy v. Utah Mining Mill. & Transp. Co., 114 Me. 184, 95 A. 887. 
The term “finding” usually imports the ascertainment of a fact in a judicial proceed- 
ing, and commonly is applied to the result reached by a judge, and a statement in 
the decision of the trial judge termed a “finding” will ordinarily be treated as a 
finding of fact if it is capable of such an interpretation. Garden Cemetery Corpora- 
tion v. Baker, 218 Mass. 339, 105 N. E. 1070, Ann. Cas. 1916B, 75. 

[6] It is a well settled doctrine that the findings of a single justice in equity 
procedure, upon questions of fact necessarily involved, are not to be reversed upon 
appeal unless clearly wrong, and that the burden is on the appellant to satisfy the 
court that such is the fact, otherwise the decree appealed from must be affirmed. 
Androscoggin County Savings Bank v. Tracy, 115 Me. 433, 99 A. 257; and it is 
equally well settled that, in appeals from the decree of a sitting justice in equity 
cases, the vital question is whether there be sufficient legal evidence to sustain the 
decree below, which carries with it a presumption in its favor. Redman v. Hurley, 
89 Me. 428, 36 A. 906. 

After a careful examination of the testimony, and full consideration of the ex- 
tended and able arguments of counsel, we are of the opinion that the appellant has 
not sustained the burden of satisfying the court that the decree is clearly wrong. 
Under the express terms of the statute no costs are to be awarded against either party. 

Appeal dismissed. 

Decree below affirmed. 

No costs to either party. 
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Morrill, J. I concur in the opinion as to the policy issued by the Commercial 
Traveler’s Eastern Accident Association. 

Fully appreciating the weight to be given to the decree of the sitting justice, I 
am unable to concur in the opinion as to the policy issued by the Northwestern 
Mutual Life Insurance Company. I think that the decree below should be modified 


-so as to secure to the defendant $650 from the proceeds of that policy, which has 
matured since the bill was filed. 









DOUGLAS v. UNITED STATES FIDELITY & GUARANTY CO. 
(Supreme Court of New Hampshire. Hillsborough. Nov. 5, 1924.) 
127 Atlantic Reporter 708. 


1. INSURANCE—WHETHER INSURER FAILING TO SETTLE CLAIM 
HAD REASONABLE CAUSE TO BELIEVE INSURED WAS LIABLE, 
HELD, UNDER EVIDENCE, FOR JURY. 

Whether insurer which failed to settle for $1,500 a claim, on which $13,500 was 
subsequently recovered had reasonable cause to believe that insured was liable, held, 
under evidence, for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


2. INSURANCE—DEFENSE OF ADVICE OF COUNSEL HELD NOT 
AVAILABLE TO INSURER CHARGED WITH NEGLIGENT FAILURE 
TO SETTLE CLAIM WITHIN LIMITS OF POLICY. 

Defense of advance of counsel held not available to insurer charged with negli- 
gent failure to settle claim within limits of policy, where counsel had not been 
informed of all known relevant facts. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


4. INSURANCE—ACTION AGAINST INSURER FOR NEGLIGENT FAIL- 
URE TO SETTLE CLAIM HELD NOT TO INVOLVE INTRICATE 
QUESTIONS OF LAW. 

Action against insurer for negligent failure to settle claim within limits of policy, 
where principal issue was whether defendant had information of facts showing 
liability of insured, held not to involve intricate questions of law, necessitating expert 
evidence to enable jury to determine issue presented. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


7. INSURANCE—LACK OF ABSOLUTE AGREEMENT TO MAKE SETTLE- 
MENT IS NOT DECISIVE OF INSURER’S LIABILITY FOR NEGLI- 
GENT FAILURE TO SETTLE CLAIM AGAINST INSURED. 

Lack of hard and fast agreement on part of insurer to make settlement of 
claim against insured is not decisive of insurer’s liability for negligent failure to 
settle claim within limits of policy. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

8. INSURANCE—INSURER IS LIABLE FOR NEGLIGENT DEFENSE OF 
CLAIM AGAINST INSURED. 

Insurer is liable for negligent defense of claim against insured. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

9. INSURANCE—INSURER’S ADVERSE INTEREST DOES NOT PRE- 
CLUDE IT FROM ACTING AS AGENT FOR INSURED IN NEGOTI- 
ATING SETTLEMENT OF CLAIM AGAINST INSURED. 

Insurer’s adverse interest does not preclude existence of relationship of prin- 
cipal and agent between insured and insurer negotiating settlement of claim against 
insured, but merely subjects insurer’s acts to closer scrutiny than acts of ordinary 
agent. 

(For other cases, see Insurance, Dec. Dig. § 514. 

10. INSURANCE—AGENT HAVING ADVERSE INTEREST AND EXCLU- 
SIVE CONTROL OF NEGOTIATIONS IS BOUND TO GIVE PRIN- 
CIPAL’S RIGHTS AT LEAST AS GREAT CONSIDERATION AS HE 
DOES HIS OWN 
Agent having adverse interest and exclusively in control of negotiations for set- 

tlement of claim against principal is bound to give rights of princ:pal at least as 

great consideration as he gives his own 

(For other cases, see Insurance, Dec. Dig” § 514.) 
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11. INSURANCE—POLICY BINDING INSURER TO SETTLE CLAIMS 
AGAINST INSURED IN ACCORDANCE WITH LAW HELD NOT RE- 
FERRABLE ALONE TO PAYMENT OF JUDGMENTS. 


Provision of insurance policy under caption of “service,’ ’ whereby insurer agreed 
to investigate all accidents and settle any resulting claims against insured “in accord- 
ance with the law,” held not referrable alone to payment of judgments, but inclusive 
of adjustments or settlements. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


12. INSURANCE—RULE AGAINST EXTENSION OF INSURER’S LIA- 
BILITY TO RELIEVE INSURED OF ALL RESPONSIBILITY DOES 
NOT APPLY TO RELIEVE INSURER OF LIABILITY FOR NEGLI- 
GENT FAILURE TO SETTLE CLAIM WITHIN POLICY LIMITS. 
Rule that liability of insurer ought not to be extended as to relieve insured of all 

sense of responsibility in matter of claims against it is inapplicable, and cannot be 

invoked to relieve insurer from liability for failure to exercise reasonable conduct in 
settlement of a claim within policy limits. 
(For other cases, see Insurance, Dec. Dig. § 514.) 


15. INSURANCE—INSURER HAS NOT ARBITRARY POWER TO REFUSE 
TO MAKE SETTLEMENT OF CLAIM AGAINST INSURED, IN AB- 
SENCE OF EXPLICIT CONTRACT TO THAT EFFECT. 

Insurer, invested with exclusive control of negotiations for settlement of claims 
against insured, has not, in absence of explicit and unmistakable provisions therefor 
in policy, right to arbitrarily refuse to make settlement of claim within limits of 
policy, which claim, if sued on, may result in liability of insured in excess of policy 
limits. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


16. INSURANCE—INSURER HELD LIABLE FOR NEGLIGENT FAILURE 

TO SETTLE CLAIM WITHIN LIMITS OF POLICY. 

Insurer which had contracted to investigate and make settlement of all claims 
against insured in accordance with law, and whose liability was limited to $5,000, 
held chargeable with duty to exercise care in negotiating settlements, and liable to 
insurer for negligent failure to settle for $1,500, a claim on which $13,500 was sub- 
sequently recovered in suit against insured. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Transferred from Superior Court, Hillsborough County; Marble, Judge. 

Action by John L. Douglas against the United States Fidelity & Guaranty Com- 
pany. A verdict was rendered for plaintiff, and case was transferred on defendant's 
exceptions to denial of its motion for nonsuit and to instructions given to jury. 
Exceptions overruled. 

Case for negligently failing to settle a claim for damages against the plaintiff. 
Trial by jury and verdict for the plaintiff. The plaintiff died before the trial, and 
the cause was prosecuted by his admistrator. 

The defendant had insured the plaintiff against liability for personal injury 
to his employees not exceeding $5,000 for a single injury. The contract contained 
the following provisions, among others: 

“Liability. 

“II. To indemnify the employer against loss by reason of the liability imposed 
upon ‘the employer by law for damages on account of such injuries or death, provided 
such loss is legally insurable under the laws of such states or commonwealths as are 
specified in item 3 of the declarations. 

“Service. 

“III. To serve the employer (1) by the inspection of work places set forth in 
said declarations whenever deemed necessary by the company, and thereupon to 
suggest to the employer such changes and improvements as may operate to reduce 
the number and severity of personal injuries during work; and (2) upon notice of 
such injuries so sustained by investigation thereof and by settlement of any resulting 
claims in accordance with the law. 

“Defense. 

“IV. To defend in the name and on behalf of the employer any suits or other 
proceedings which may at any time instituted against him on account of such 
injuries, including suits or other proceedings alleging such injuries and demand- 
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ing damages or compensation therefor; although such suits, proceedings, allegations 
and demands are wholly groundless, false or fraudulent. 
“Costs and Expenses. 

“V. To pay all costs taxed against the employer in any legal proceeding defended 
by the company, all interest accruing after entry of judgment, and all expenses 
incurred by the company for investigation, negotiation, and defense.” 

An accident occurred wherein one Elliott, the plaintiff’s employee, was injured. 
The defendant was notified, and assumed charge of the defense. An offer of set- 
tlement for $1,500 was made by Elliott, and was not accepted. The case went to 
trial, and resulted in a verdict for $13,500. Other facts bearing upon the defendant’s 
conduct are stated in the opinion. Transferred from the superior court, upon the 
defendant’s exceptions to the denial of its motion for a nonsuit and to the instruc- 
tions given to the jury. 

Lucier & Lucier, of Nashua, and Robert W. Upton, of Concord, for plaintiff. 

Henry V. Cunningham, of Boston, Mass., and Banigan & Banigan, of Man- 
chester, for defendant. ; 

Peasire, C. J. I. The motion for a nonsuit is put upon the ground, among 
others, that there was no evidence of the defendant’s negligence. The testimony 
shows a serious injury to the servant, Elliott, one for which a common-law recovery 
would probably exceed the $5,000 insurance carried with the defendant. There was 
an offer by Elliott to settle for $1,500. The defendant failed to accept the offer, 
suit was brought, and a verdict for $13,500 was returned and sustained. Elliott v. 
Douglas, 80 N. H. 418, 117 A. 593. 

At the trial of the present action the defendant’s head representative in the 
transactions (Hartnett) sought to justify the failure to settle upon two grounds: 
That it had no reason to believe that Douglas was liable, and that Elliott’s mental 
condition was such that a binding settlement with him could not have been made. 

[1] As to the first ground the evidence was conflicting. While Hartnett denied 
all knowledge of any inculpating facts, O’Callaghan, the adjuster who made the 
investigations, was not called to testify. On the other hand, Douglas’s son testified 
that he discovered the existence of the cause upon which the verdict was sustained 
shortly after the accident, and that he and his father told the adjuster all that the 
witness knew. It is not denied that knowledge of such facts would at once inform 
any one that Douglas was probably liable. This phase of the defense is put upon 
the ground of lack of such knowledge. It is manifest that this situation presented 
a clear and plain issue for the jury. 


As to Elliott’s mental condition, the evidence was also conflicting, and this 
issue was also for the jury. 

[2] It is further sought to excuse the defendant upon the ground that it fol- 
lowed the advice of counsel. According to the evidence, counsel were not informed 
of the facts known to the junior Douglas. It follows that the defense of reasonable 
reliance upon the advice of counsel (if open to this defendant) cannot avail upon 
this motion. If O’Callaghan failed to tell Hartnett, it is liable for O’Callaghan’s 
fault, and, if Hartnett failed to tell the lawyer, it is responsible for Hartnett’s fault. 

Further light is thrown upon Hartnett’s knowledge and motives by other por- 
tions of the evidence. But it is unnecessary to go further into details. Enough has 
been said to show that there was evidence to be considered’ upon the question of the 
defendant’s negligence. The case is governed by Cavanaugh v. Corporation, 79 N. H. 
186, 106 A. 604. 

[3] II. It is also urged that the issue of negligence in this case is one that 
could not be fairly and intelligently passed upon by a jury, that it involves intricate 
questions of law not within the understanding of jurors, and upon which they could 
not pass in any event without the aid of expert testimony. The extent of the right 
to trial by jury is settled by ascertaining how it was “used and practiced” before 
1784. “Within some exceptions which do not bear upon the present controversy, the 
right to trial by jury in suits at law was absolute. The books will be searched in 
vain for a precedent for taking a common-law action from the jury upon the ground 
that the particular case was beyond their comprehension.” Daley v. Kennett, 75 
N. H. 536, 537, 78 A. 123, 124, 39 L. R. A. (N. S.) 45. 

[4, 5] Nor is the claim that further or expert evidence was needed well founded. 
The issue as presented to the jury did not involve intricate questions of law. The 
defendant’s claim was that it did not consider Douglas liable because it had no 
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information of facts showing liability. The plaintiffs claim and evidence tended to 
show that such facts existed and that the defendant was informed of them. The 
pros and cons of the defendant’s conduct were very fully gone over in the intro- 
duction of the testimony. It might be said that the subject was exhaustively debated 
between counsel and the witnesses. The net result was that at the close of the evi- 
dence the issues between the parties were clearly defined and were merely questions 
of fact, save only those usual matters as to which the presiding justice gave instruc- 
tions as to the law. If the defendant desired other or fuller instructions as to the 
bearing of certain facts upon the issue of negligence, it should have filed requests 
therefor. In the absence of such requests, it cannot complain of what the charge 
does not contain. Tuttle v. Dodge, 80 N. H. 304, 316, 116 A. 627, and cases cited. 

III. The defendant concedes that Cavanaugh v. Corporation, 79 N. H. 186, 106 A. 
604, permits a recovery for a negligent failure to settle, but it is urged that the 
decision is contrary to reason and to the authorities elsewhere. In support of this 
position the following cases are cited. Rumford Falls Paper Company v. Company, 
92 Me. 574, 43 A. 503; Schmidt v. Company, 244 Pa. 286, 90 A. 653, 52 L. R. A. (N. 
S.) 126; New Orleans, etc., Company v. Company, 114 La. 153, 38 So. 89, 6 L. R. A. 
(N. S.) 562; McAleenan v. Company, 219 N. Y. 563, 114 N. E. 114; Levin v. Com- 
pany, 233 N. Y. 631, 135 N. E. 948; Auerbach v. Company, 236 N. Y. 247, 140 N. E. 
577, 28 A. L. R. 1294. 

The cases relied upon do not consider the question involved here. They were all 
actions upon the contract, and were brought upon the theory that the duty to settle 
was absolute. The question of care or negligence in exercising the right to elect is 
not considered in any of them. But they do state, in the course of the discussion, 
that the insurer has an option to settle or not as it chooses. The fact that the right 
of election is vested solely in the insurer does not dispose of the present case. Ex- 
clusive authority to act does not necessarily mean the right to act arbitrarily. Our 
law upon the subject is based upon the broad proposition that in all its dealings 
with the defense to Elliott’s claim the defendant was bound to act as a reasonable 
man might act under the same circumstances. 

[6] While the questions of negligence and agency are not discussed in the cases 
cited by the defendant, they are considered in another case, wherein the issues here 
involved are decided in the defendant’s favor. Wisconsin Zinc Company v. Com- 
pany, 162 Wis. 39, 155 N. W. 1081, Ann. Cas. 1918C, 399. The question of negligence 
is there disposed of upon the ground that the right to settle is a mere option. ‘We 
can find nothing in the contract by which defendant agreed to make any settlement, 
nor whereby it agreed to exercise ordiriary care in the matter of negotiating settle- 
ments. It would be an arbitrary assumption to say that the parties intended that their 
contract should contain such important provisions and still omitted any express men- 
tion of them.” 162 Wis. 50, 51, 155 N. W. 1086. So far as an obligation to use 
care is concerned, the above reasoning has no weight. That obligation is ordinaryily 
imposed by law upon all who undertake a service. Burnham v. Stillings, 76 N. H. 122, 
79 A. 987, and cases cited. It is not usual to express this duty in the contract. 

[7, 8] Nor is the fact that there is no hard and fast agreement to make a settle- 
ment decisive. The charge here is not that the defendant made a contract to settle, 
but that it contracted to conduct the defense in all respects with reasonable prudence. 
That there is liability for negligent defense is everywhere admitted (Wisconsin Zinc 
Company v. Company, 162 Wis. 39, 155 N. W. 1081, Ann. Cas. 1918C, 399; Auerbach 
v. Company, 236 N. Y. 247, 140 N. E. 577, 28 A. L. R. 1294), and the attempt to 
exclude liability in this case must rest upon the proposition that the insurer had an 
option and no duty. Yet it seems to be admitted in all the cases that the insurer 
must act in good faith. It is not perceived how this can be so if there was a mere 
option. The liability is said to arise out of the control the insurer has and exercises 
over the whole defense. Wisconsin Zinc Company v. Company, supra. Manifestly 
this amounts to saying that because of the situation the insurer has certain duties im- 
posed upon it in this matter, and, when that much is established, the whole founda- 
tion for the conclusion of non-liability is gone. 

The fundamental question is, Does or does not the insurer owe to the insured 
a duty in the matter of a settlement? If it does not owe such a duty, it is not liable 
either for a failure to act or for the manner of action. It may refrain from com- 
pleting a settlement for any reason, however essentially dishonest, and still there 
would be no liability. If, as the cases roundly state, it has an exclusive and absolute 
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option, no one can question its motives for the exercise or non-exercise of the 
privilege. No case has gone that far. All acknowledge a liability for fraudulent 
conduct, or lack of good faith, in refusing to settle. But they are silent as to any 
reasoning which would sustain such liability and at the same time deny responsibility 
for negligent conduct. 

The whole question of insurance against loss may be laid out of the case, and 
still the defendant would be accountable for negligence. It had contracted to take 
charge of the defense of this claim. That contract created a relation out of which 
grew the duty to use care when action was taken. The insurer entered upon the 
conduct of the affair in question. It had and exercised authority over the matter in 
every respect, even to negotiating for a settlement. It is difficult to see upon what 
ground it could escape responsibility when its negligence resulted in damage to the 
party it had contracted to serve. Attleboro Manufacturing Company v. Company, 
240 F. 573, 1583 C. C. A: 377. 

Denial of agency upon the part of the insurer is put upon the ground that, if 
there were such a relation the insurer would be bound to consider the interests of the 
insured, when in conflict with its own. It is then said that, when there is such 
conflict, the insurer may consult its own interests solely. Therefore, it is concluded, 
there can be no agency. 

[9, 10] This reasoning seems to imply that one party cannot be the agent of the 
other party. But the law is plainly otherwise. The parties may make that sort\of 
an agreement if they see fit. The result of such a compact is not to leave the 
promisor free to act as though he had made no promise. On the contrary, his 
conduct will be subject to closer scrutiny than that of the ordinary agent, because 
of his adverse interest. The fact that here the insurer stood to lose but a part of the 
claim, and that as to the balance the chances of loss growing out of mismanagement 
of the defense were upon the insured, is an added reason for holding the defendant 
to the use of reasonable care in the exercise of its exclusive control over the negotia- 
tions. Where one acts as agent under such circumstances, he is bound to give the 
rights of his principal at least as great consideration as he does his own. Colby v. 
Copp, 35 N. H. 434, and cases cited; Richards v. Insurance Company, 43 N. H. 
263. The insurer cannot betray the trust it has undertaken nor be relieved from the 
usual rule that in such a case an agent must serve as he has promised to serve. 

[11] The fact that there will be, or may be, conflicting interests is evidence to 
be considered upon the question of intent to create an agency; but it is of little weight 
in view of the explicit terms of the present contract. The whole control of negotia- 
tions is taken from the insured and given to the insurer, who, under the caption of 
“Service,” agrees to investigate all accidents and settle any resulting claims “in ac- 
cordance with the law.” The argument that the latter clause refers to the payment 
of judgments, and not to adjustments, is plainly untenable. The promise of in- 
demnity is contained in another and independent paragraph. 

To hold that under such an agreement as this the insurer owes no duty to the 
insured would create the situation depicted by the court in Rumford Falls Paper 
Company v. Company, 92 Me. 574, 583, 43 A. 503, 505. “Thus the assured helplessly 
awaited the determination of the question whether in that instance its policy of 
indemnity was to be a shield in its own hands, or a sword in the hands of its 
antagonist.” 

It is said that “the right of making voluntary settlements must, almost as a mat- 
ter of necessity, rest with the insurer rather than with the insured. * * * It fur- 
nishes the only safeguard available against the payment of excessive damages,” 
because “we are all apt to be generous when it comes to spending the money 
of others.” Wisconsin Zinc Company v. Company, 162 Wis. 39, 48, 155 N. W. 
1081, Ann. Cas. 1918C, 399. The argument is sound, but the cases applying it 
in favor of the insurer deny its benefits to the insured. As the right of control 
goes to the insurer by the reasonable exigencies of the situation, so, too, the 
duty of the insurer to act reasonably towards the liability of the insured, which 
he has in charge, is to be implied for like reasons. 

[12] The suggestion in Rumford Falls Paper Company v. Company, 92 
Me. 574, 586, 43 A. 503, that the liability of the insurer ought not to be so ex- 
tended as to relieve the insured of all sense of responsibility may also be con- 
ceded to be sound. But it has no application when the insurer is held only 
to the rule of reasonable conduct. The true rule is that each party to such a 
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contract is bound to accord fair and reasonable treatment to the rights of the 
other. In case of serious injury they each have an interest in the disposal of 
the claim; and, so far as each is made an actor in that regard by the terms 
of their contract, he is bound to use due care to protect the other’s rights. As 
to his own rights he may, of course, do as he sees fit. 

The language used in a New York case, upon a similar question, is ap- 
plicable here: 

“In the light of these conditions it is idle to look to the letter of the in- 
surance contract for the measure of the defendant’s liability. * * * Without 
attempting to further characterize the defendant’s position, it is enough to say 
that it would be a reproach to the law if there were no remedy for so obvious 
a wrong as was inflicted upon this plaintiff. His rights, as we have said, go 
deeper than the mere surface of the contract written for him by the defendant. 
Its stipulations imposed obligations based upon those principles of fair dealing 
which enter into every contract. Even the defendant has invoked this implied 
obligation of good faith and fair dealing not expressed in the terms of its 
written contract. * * * If this was the plaintiff's duty, it was not less the 
correlative obligation of the defendant to ‘deal fairly and in good faith’ with 
him.” Brassil v. Company, 210 N. Y. 235, 241, 242, 104 N. E. 622, 624, L. R. A, 
1915A, 629. 

The question whether, when it pretty clearly appears that if liability were estab- 
lished a recovery would exceed the policy limit, the insurer could demand a reasonable 
contribution by the insured to a settlement made within the policy limit (Brown v. 
Company [D. C.] 232 F. 298) does not arise here. If it be assumed that in such a 
situation the insurer could refuse to settle unless such contribution was made (Levin 
v. Company, 233 N. Y. 631, 135 N. E. 948), it would not affect this case. The in- 
surer did not make any such proposition. 

It is true, as the cases state, that the parties could make such a contract as they 
chose. That gets one but a short way towards finding out the meaning of the 
language they employed to express their agreement. The rules that the parties 
probably intended to make a reasonable contract, that the agreement is not to be 
taken strongly in favor of the insurer, that unconscionable bargains are not favored 
and are not to be implied, and that the surrounding circumstances are to be taken into 
account, are of more importance in the interpretation of the contract. 

[13] It is a matter of common knowledge that the great majority of claims 
arising under these policies are settled. The percentage of litigated cases is small. 
Settlement is the rule and contest the exception. The parties must have known this 
when they made their contract. They must have contemplated that the undertaking 
of the insurer, under the attractive title of “Service,” included the making of settle- 
ments. It was that which the insured contracted for; not necessarily the settlement 
of all claims that could be thus disposed of within the policy limits or of claims which 
there was reasonable ground to contest. But the parties must have understood that 
settlements would be undertaken by the insurer, and that in carrying out this under- 
taking the insurer would act in a reasonable way. 

[14] If the insurer desired to have this broad authority over the management 
of the defense to the claim, and at the same time to be relieved of the ordinary 
responsibilities of one who undertakes to act for-another, it should have so stipulated 
in plain terms. It is not to be assumed that it attempted to drive a hard bargain or 
to conceal the purpose it had in view by the use of obscure language. 

[15] It has been said that— 

“Apparently the insurer has the insured in the hollow of his hand so far as 
control of settlement is concerned, under the terms of the usual indemnity policy; 
and his liability is in no wise affected by the exercise of this arbitrary power.” 
6L. R. A. (N. S.) 562, note. 

If this be true, it can be so only in cases where such an unjust and oppressive 
situation has been created by plain and unmistakable language. The power is not 
an arbitrary one, unless the contract so provides in explicit terms. 

[16] It may be that the present case can be distinguished from those herein 
cited from other jurisdictions upon the ground of differences in the terms of the 
contracts under consideration. But, assuming that they cannot be so distinguished, 
we fail to find sufficient reason for abandoning the rule announced in the Cavanaugh 
Case. The contrary holding involves the anomalous situation, where, as to settle- 
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ment, the insurer has no duty and the insured has no rights. Power to act has been 
surrendered by the insured and committed to one who has no corresponding responsi- 
bility. The adjustment of controversy is always favored by the law. But here the 
claim is that this field of operation is left as a no man’s land. The insured is pre- 
vented from entering upon it, and the insurer cannot be asked to do so, or be held 
accountable for his conduct if he does.so enter. The creation of such a situation 
is not to be implied. It could arise only from the explicit and unmistakable agree- 
ment of the parties. No such agréement was made here, and the defendant is 
held to the conduct of the average man in carrying on negotiations for a settlement. 


The decision in Cavanaugh v. Corporation, 79 N. H. 186, 106 A. 604, is reaffirmed. 
Exceptions overruled. 
All concurred. 


IMPORTERS’ & EXPORTERS’ INS. CO. v. RHOADES 
(Court of Appeals of New York. Feb. 3. 1925.) 
146 Northeastern Reporter, 648. 
INSURANCE—RATING COMPANY, ORGANIZED UNDER STATUTE, NOT 

ENTITLED TO REFUSE ITS SERVICE, ON INSURER’S REFUSAL 

TO BE BOUND BY COMPANY’S RULES. 

Rating association, organized under Insurance Law, § 141, as amended by Laws 
of 1922, c. 660, by adding Sections 14la and 141b held not entitled to exclude, from 
its service, insurance companies authorized to transact business in state, because 
of their refusal to be bound by rules as to commissions, brokerages, and number 
of agencies; the association existing to furnish rate-making service only. 

(For other cases, see Insurance, Dec. Dig. §14.) 

Appeal from Supreme Court, Appellate Division, First Department. 

Petition for a peremptory writ of mandamus by the Importers’ & Exporters’ 
Insurance Company, on behalf of itself and others, against Sumner Rhoades, as 
treasurer of the New York Fire Insurance Rating Organization, to require defendant 
to accept petitioner and others as subscribers to its service. From an order of Appel- 
late Division (209 App. Div. 689, 205 N. Y. S. 628) reversing order of Special Term 
which granted motion.for peremptory mandamus, petitioner appeals. Reversed and 
order of Special Term affirmed. 

Nathan L. Miller and William F. Unger, both of New York City, for appellant. 

David Rumsey and Louis J. Wolff, both of New York City, for respondent. 

Pounp, J. The only question herein, as appears by the opinion below and the 
argument on appeal, is whether appellant, a corporation authorized to transact 
the business of fire insurance within this state, is entitled as a mater of law to 
the service of the New York Fire Insurance Rating Organization. Has it a sub- 
stantial statutory right to avail itself of such services which has been denied without 
just legal cause? The question is properly here. People ex rel. Flynn. v. Woods, 
218 N. Y. 124, 112 N. E. 915; Weidenfeld v. Keppler, 176 N. E. 562, 68 N. E. 
1125. The rating organization is organized under chapter 660 of the Laws of 1922, 
which amended Section 141 of the Insurance Law and added thereto Sections 14la 
and 141b. These sections provide for and regulate organizations “for the purpose 
of suggesting, approving or making rates for fire insurance upon risks within this 
state” and is the only such organization within the state. The term “rate” as used in 
these sections includes “all the elements and factors forming the basis of computing 
the consideration for insurance.” Section 141, par 1. The law provides that “the 
schedules, rules and methods employed in computing the rates charged for fire insur- 
ance shall be reasonable.” It further provides that every such rating organization 
“shall admit to membership or shall furnish its service without discrimination to any 
person, association or corporation authorized to transact the business of fire insur- 
ance within this state, applying therefor.” The rating plan and list of insurance 
companies represented by the rating organization must be filed with the superintendent 
of insurance. The purpose of a rating organization is to compute uniform standard 
nondiscriminatory rates for fire insurance upon all classes of msks written by its 
members. It is fairly stated in paragraph 2 of Section 14la of the law which reads 
as follows: 

“Every such rating organization shall apply minimum class rates, formally 
adopted, to all risks within this. state rated by such organization for fire insurance, 
or after an inspection of a risk, fix and promulgate specific rates therefor which 
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rates shall be based upon schedules formally adopted by such rating organization 
for the various classes of risks rated by it and filed with the superintendent of 
insurance, except where the class of risks or the local conditions may in the opinion 
of the superintendent of insurance justify flat or nonschedule ratings. Every such 
rating organization shall make an inspection of every such risk which is separately 
or specifically rated and shall make a written survey thereof which shall be filed as 
a permanent record in the office of such organization.” 

Its power to make rules is limited by the statute to “rules affecting such rates and 
charges of the rating organization” or “rules * * * employed in computing the rates,” 
and its members must comply with such rules and fix their rates accordingly, ex- 
cept that a yearly higher or lower rate may be fixed pursuant to Section 14la, 
par. 3. But the superintendent of insurance may remove discriminations and adjust 
improper rates. 

The rating organization is a development of insurance arising out of the diffi- 
culties of rate making based on the experience of a single company. The purpose 
of the law is to give all corporations authorized to transact the business of fire 
insurance in this state the privilege of membership in such an organization. The 
privilege is a valuable one. Both as a matter of range of experience and of expense 
it is impracticable for one company to maintain a rating organization. 

The Merritt Legislative Report (Report, Merritt Com. Assembly Doc. 1911, 
p. 40) says: 

“* * * The practical result (of the difficulty of the problem of rating) is that 
it is impossible to make rates properly on the basis of a single company’s experience. 
The experience even of the largest companies is not extensive enough to insure the 
proper working of the law of averages on all classes. It is very natural then, and 
from this point of view desirable, that the companies should for this purpose, combine ; 
for not only can they thus make rates more effectively, but since rates on the same 
classes are needed: by all, it would be a useless expense to have the work duplicated.” 

The Lockwood Legislative Report (Report Housing Committee, Legislative 
Document, 1922, p. 224) says: 

“Rate making upon the endless items of property that enter into the insurance 
business is exceedingly difficult and expensive. It requires a Jarge organization and 
expert knowledge and experience. No single company, however large, can afford 
to make rates for itself alone. That and the fact that the business was one peculiarly 
affected with a public trust, have always been the burden of the arguments advanced 
by the insurance companies for being permitted to combine in these rate-making 
bodies. Refusal of access to the rates virtually means exclusion of the company from 
competition.” 

The respondent, as an incident to its rule making power, refuses to furnish its 
service to appellant unless it will agree to the terms imposed on members signatory 
to its membership agreement and maintain and observe rules of the rating organiza- 
tion not only as to the rules employed in making rates but also as to commissions, 
brokerages, and number of agencies. Appellant refuses to sign an agreement to be 
bound by such rules, for the reason that it desires the benefit of the rating organi- 
zation without assenting to the control of its business methods thereby. It has been 
held below that commissions, brokerages, and number of agencies are so intimately 
allied with the general scheme of “making rates for fire insurance upon risks within 
the state” as to be an integral part thereof; that the rule to be employed in comput- 
ing a rate essentially depends on the net return to the company. The rates, how- 
ever, are the charges to be made by the insurer to the insured for fire insurance. 
Information as to the net returns to the companies on the insurance written by 
them may be an essential element of scientific rate fixing. The amounts paid for 
premiums as divided between the insurance company and agents and brokers have 
a direct connection with the rate itself. It may well be that voluntary rating associa- 
tions have in the past been controlling such subjects. But the distinction is obvious 
between a rating association existing under the statute and one existing solely by 
agreement of members. The latter may pick and choose; the former must furnish 
its service to any corporation authorized to transact the business of fire insurance 
within the state which agrees to be bound by the rules affecting rates to be paid for 
insurance. The latter may extend the scope of its rules according to its own will. 
The former may not exclude eligibles by adopting rules which go beyond the fixing 
of rates to be charged by the companies. Information as to the amounts allowed 
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for commissions and brokerage may be valuable. The fixing of such sums by the 
rating commission is another matter. A combination of companies to fix rates with- 
eo authority may be of questionable legality. Respondent exists by virtue 
of law. 

We must read into the act a legislative purpose indirectly but effectively to 
limit commissions in fire insurance as it has in life insurance (Insurance Law 
[Cons. Laws, ch. 28] § 97) in order to uphold the power of the rating organization 
to regulate these matters. It is no answer to say that the companies are not bound 
to seek the services of a rating organization and may act independently of it. They 
may do so only at a disadvantage which the law does not contemplate. If the rat- 
ing organization is in effect to be clothed with the revolutionary attributes of a 
state agency to regulate commissions, the legislative authority should be explicit 
in terms and the court should not smuggle such a grant into the law under the 
guise of liberal construction. 

The question is not altogether one of discrimination, although the learned 
justice at Special Term properly says that the rule in controversy constitutes an 
illegal discrimination against those companies which, claiming the right to service 
under the statute, prefer to run their business in a different way than that made 
mandatory on members. If such companies have the right to the service of the 
rating organization, the plea of equality and fairness in matters ultra vires the 
organization should not prevail. People ex rel. New York Fire Exch. v. Phillips, 237 
N. Y. 167, 142 N. E. 574. The question is one of the statutory power of the rating 
organization to make rules. If we assume that the Legislature, if it had seen fit 
to do so, might have included in its grant of power to regulate rates the further 
power as a condition of service to regulate agents’ and brokers’ commissions, the next 
logical step would be to include, limit, and regulate as factors in rate making all 
expenses of the insurance companies, such as salaries and office expenses. The 
question would then arise whether such a delegation of legislative power was for the 
benefit and protection of the public (German Alliance Ins. Co. v. Lewis, 233 U. S. 
389, 34 S. Ct. 612, 58 L. Ed. 1011, L. R. A. 1915C, 1189), or whether it interfered 
with the right of fire insurance companies to regulate their own business in regard 
to agents’ and brokers’ commissions, and the number of agencies they should estab- 
lish, and other matters of internal management—a question which we need not 
consider at this time. Northwestern Nat. Ins. Co. v. Fishback (Wash.) 228 P. 516. 

The rules of the rating organization must be lawful, proper, and within the 
scope of the authority granted. By this test, we fail to find in the statute the far- 
reaching power which the respondent assumes to exercise. If the language of the 
statute does not reach the case, the court has no jurisdiction to enlarge its scope 
beyond what the Legislature has permitted. The rule of equity and fairness to 
all entitled to the benefits of the rating organization is found in the statute. It 
may not be made more irksome than the Legislature has made it, even though all 
are treated alike. 

The order of the Appellate Division should be reversed and that of the Special 
Term affirmed, with costs in this court and in the Appellate Division. 

Hiscock, C. J., and Cardozo, Crane, and Andrews, JJ., concur. 

Lehman, J., not sitting. 
McLaughlin, J., absent. 
Order reversed, etc. 


RUSSIAN REINSURANCE CO. er at. v. STODDARD, Svupetintenvent oF 
INSURANCE, ET AL. 
(Supreme Court, Appellate Division, Third Department. January 7, 1925.) 
207 New York Supplement 574. 
1. INTERNATIONAL LAW—DECREE OF RUSSIAN SOVIET REPUBLIC 

DISSOLVING RUSSIAN CORPORATION NOT RECOGNIZED. 

Decree of unrecognized Russian Soviet Republic, dissolving Russian corporation, 
will not be recognized by courts of this country, in application of rule that acts or 
decrees to be ranked as governmental must proceed from authority recognized as 
government de facto, unless refusal to recognize such acts would violate fundamental 
justice or state’s public policy. 

(For other cases, see International Law, Dec. Dig. § 10.) 
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2. INTERNATIONAL LAW—FUTURE RECOGNITION OF RUSSIAN SO- 
VIET REPUBLIC WOULD NOT RELATE BACK TO PREJUDICE OF 
PREVIOUSLY ADJUDICATED RIGHTS. 

In view of rule that public policy must always prevail over comity, future recog- 
nition of Russian Soviet Republic would not relate back so as to adversely affect 
rights of Americans previously adjudicated. 

(For other cases, see International Law, Dec. Dig. § 10.) 

3. INTERNATIONAL LAW—COURTS BOUND TO CONSIDER OLD 
ORDER OF THINGS AS CONTINUING UNTIL RUSSIAN SOVIET 
REPUBLIC RECOGNIZED. 

Until Russian Soviet Republic is recognized by appropriate department of our 
government, judicial tribunals are bound to consider old order of things as continuing. 

(For other cases, see International Law, Dec. Dig. § 10.) 

4. CORPORTATIONS—ALLEGATION THAT PLAINTIFF WAS NOT COR- 
PORATION BASED SOLELY ON GROUND OF ITS DISSOLUTION 
SUFFICIENTLY MET BY REFUTATION OF SPECIFIC REASON. 
Under Civil Practice Rules, rule 93, where answer baesd allegation that plaintiff 

was not a corporation solely on ground that it was dissolved by decree of Russian 

Soviet Republic, plaintiff in proving its corporate existence was merely required to 

refute reason given. 

(For other cases, see Corporations, Dec. Dig. § 672[2].) 

12. INSURANCE—HOLD-OVER DIRECTORS OF RUSSIAN CORPORA- 
TION HELD AT LEAST TRUSTEES TO COLLECT, PRESERVE, AND 
DEFEND CORPORATION’S PROPERTY; TRUSTEES ENTITLED TO 
RETURN OF SECURITY DEPOSIT. 

Directors of Russion insurance corporation, holding over after unrecognized 
decree of Russian Soviet Republic dissolving corporation, became at least trustees to 
collect, preserve, and defend corporation’s property and were entitled to return of 
trust moneys deposited to secure American policyholders and creditors after cor- 
poration discontinued business in this country. 

(For other cases, see Insurance, Dec. Dig. §§ 42, 50.) 

13. CORPORATIONS—RUSSIAN CORPORATION, ORGANIZED PRIOR TO 
SOVIET REGIME, HELD ENTITLED TO SUE IN COURTS OF STATE. 
Russian corporation, organized prior to Soviet Régime may sue in courts of 

this state under General Corporation Law, § 45, as added by Laws 1920, c. 916, 

formerly Code Civ. Proc., § 1779. 

(For other cases, see Corporations, Dec. Dig. § 661[1].) 

Appeal from Special Term, Albany County. 

Action by the Russian Reinsurance Company and another against Francis R. 
Stoddard, Jr., as Superintendent of Insurance of the State of New York, and another. 
From a judgment dismissing their complaint after trial before the court without a 
jury, plaintiffs appeal. Judgment reversed on the law and facts, and judgment 
directed for the named plaintiff. 

This is an appeal by the plaintiffs from a judgment of the Supreme Court dis- 
missing their complaint, entered in Albany county clerk’s office October 9, 1924, 
after a trial of the action before the court without a jury. The action, which was 
begun February 29, 1924, was brought to recover certain funds and securities which 
the plaintiff company, a Russian corporation, had previously deposited, as its Ameri- 
can capital, with the defendant Bankers’ Trust Company, under a trust agreement, 
for the protection of the United States policyholders and creditors of the plaintiff 
company. The plaintiff company has ceased the transaction of business in the United 
States, and has paid all its obligations to United States policyholders and creditors, 
with the exception of certain claims in dispute of comparatively small amount. 
Therefore it seeks the return of its funds and securities held by the defendant 
Bankers’ Trust Company subject to any provision necessary to fully secure the pay- 
ment of any obligations arising out of claims in dispute. The superintendent of 
insurance has been made a party defendant for the reason that the defendant 
Bankers’ Trust Company claims that it is not authorized to transfer the funds and 
securities without the consent of said superintendent. The defendant superintendent 
of insurance in his answer admits all the allegations of the complaint in so far as 
they refer to him, and submits the facts to the consideration and judgment of the 
court. The defendant Bankers’ Trust Company in its amended answer contests the 





Misc. | Russian Reinsurance Co. v. Stoddard. 1031 


right of the plaintiff company or of the plaintiff Rasor, as its attorney in fact, to 
demand and receive the funds and securities, upon the ground that on or about 
December 1, 1918, under certain ordinances and decrees of the Russian Socialist Fed- 
erated Soviet Republic (to be referred to herein as the Soviet Régime) the plaintiff 
company was liquidated and nationalized, its property confiscated, and its corporate 
existence terminated; that by reason thereof the individuals constituting its board 
of directors or officers became functus officio, and ceased to have any right to 
represent the plaintiff company or to transact any of its business or to hold meetings 
or adopt resolutions; that all the acts of such individuals, subsequent to December 1, 
1918, purporting to represent the plaintiff company as its board or officers, in relation 
to demanding and receiving back its American funds and securities, were null and 
void. The defendant Bankers’ Trust Company, however, admits in its amended 
answer that the government of the United States has not recognized the Russian 
Socialist Federated Soviet Republic. The most important question involved is whether 
the decrees of the Soviet Regime, unrecognized by our government, have destroyed 
the existence of the plaintiff company and thus its right to sue. The case also pre- 
sents questions as to whether the individuals constituting the board of directors of 
the plaintiff company at the time the Soviet Régime issued its decrees continued to 
exist as a hold-over board, and, if so, whether they had power to act outside of 
Russia. There are other and minor questions which require consideration. 

Argued before Cochrane, P. J., and Henry T. Kellogg, Van Kirk, Hinman, and 
McCann, JJ. 

Frederick B. Campbell, of New York City (Frederick B. Campbell and Paul C. 
Whipp, both of New York City, of counsel), for appellants. 

Carl Sherman, Atty. Gen. (Edward G. Griffin, Deputy Atty. Gen., of counsel), 
for Superintendent of Insurance. 

White & Case, of New York City (Vermont Hatch, J. Du Pratt White, and 
Ernest G. Fifield, all of New York City, of counsel), for respondent Bankers’ 
Trust Co. 

HinMAN, J. The plaintiff Russian Reinsurance Company was organized as a 
Russian corporation in 1895 under a charter, or “statute,” as it is called in Russia. 
In November, 1906, the directors of such corporation took appropriate action to make 
available the deposits required under the New York Insurance Law for commencing 
business in the United States. On the same day the plaintiff company executed to 
and with the Mercantile Trust Company of New York an indenture of trust, and 
thereafter deposited with that trust company certain securities and cash to represent 
its capital in this country for the protection of American policyholders and creditors. 
The plaintiff company also made certain deposits with the defendant superintendent 
of insurance. The defendant Bankers’ Trust Company is the successor by merger 
of the Mercantile Trust Company, and as such successor trustee now holds under 
the trust indenture the funds ‘and securities which are the subject-matter of this 
action. In 1907, after fully complying with the requirements of the New York 
Insurance Law, the plaintiff company received authroity to transact the business 
of fire insurance in this state. Its business was confined to reinsurance of fire risks. 
The company never had more than five policyholders in this country. These policies 
were held by five direct-writing fire insurance companies, and were known as 
“treaties.” The last “treaty” came to an end on March 31, 1923, and on that date the 
company ceased to transact business in the United States except to liquidate its affairs 
and to cancel its outstanding obligations. All outstanding claims of any sort against 
the plaintiff company amount to the sum of $73,393.11. This includes a claim for taxes, 
a claim which is in litigation against a direct-writing company for whch the plaintiff 
company is reinsurer, and some other claims disputed by the plaintiff company on 
the ground that they arise outside the United States and have no connection with 
its United States business. The plaintiff company recognizes its duty to make suit- 
able provision to secure its possible liability on all these outstandng claims. Ass 
security for these claims the superintendent of insurance has in his possession 
$65,000 par value New York City stock, the balance of the securities on deposit 
with him having been returned to the plaintiff Rasor, as attorney in fact of the 
plaintiff company, under an order of the Supreme Court, Special Term, Albany 
county, dated January 28, 1924. The securities and cash in the hands of the de- 
fendant Bankers’ Trust Company aggregate the sum of $714,187.50. The sugges- 
tion of the plaintiff company is that, in addition to the $65,000 held by the superin- 
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tendent of insurance, the defendant trust company holds the sum of $10,000, or 
sa ~rr sum as the court may direct, as security for the outstanding claims of 
4,393.11. 

The plaintiff Rasor has been the United States manager of the plaintiff com- 
pany from the time of its admission to transact business in this state, and his authority 
as such has been recognized by the superintendent of insurance down to the time 
of the bringing of this action. The license of the plaintiff company has been renewed 
annually by the superintendent of insurance to and including May 1, 1923. The 
plaintiff company has thus been permitted by this state to transact busines here, and 
the defendant Bankers’ Trust Company has dealt with it and with the plaintiff Rasor 
as its attorney in fact for about five years following the so-called confiscatory 
decrees of the Soviet Régime. 

The government of the Czar of Russia was overthrown, and was succeeded by 
the Provisional or Kerensky Government, which was recognized by the government 
of the United States on March 22, 1917. The Kerensky Government was thereafter 
overthrown by the revolutionary Russian Socialist Federated Soviet Rebpublic in the 
latter part of 1917. This Soviet Régime has never been recognized by the United 
States. The ambassador of the Kerensky Government to the United States remained 
here until his duties were terminated at his own suggestion on June 30, 1922, since 
which time a member of the Kerensky Embassy has been recognized as the legal 
custodian of the property of the Russian Government in this country, and his diplo- 
matic status here remains unaltered. Our government has expressly refused to 
recognize the Soviet Government. 

Following the advent of the Soviet Régime there was a “reign of terror” in 
Russia. According to the undisputed testimony of the witness Bernard, the manag- 
ing director of the plaintiff company, the holding of stockholders’ and directors’ 
meetings was rendered impossible, the assembling of even two or three persons 
resulting in arrest and sometimes in death. He had seen such things happen before 
he escaped from Russia in August, 1918. The other directors of the plaintiff com- 
pany also left Russia, including one who later went back, and whose name is omitted 
from the record by stipulation in order to save him from danger if still living. 
These directors, after leaving Russia, held their meetings and conducted the business 
of the company in the city of Paris, France. 

The last policy of the plaintiff company in this state having expired on March 
31, 1923, the board of directors held a meeting in Paris on May 31, 1923, and unani- 
mously adopted resolutions as follows: (1) A resolution authorizing the execution 
of a revocation of the deed of trust under which the defendant Bankers’ Trust Com- 
pany is now acting as substituted trustee, subject to the rights of the policyholders 
and creditors of the. plaintiff company in the United States; and (2) a resolution 
authorizing the execution of a power of attorney in favor of the six directors who 
attended the meeting, their survivors or survivor, empowering them to request, re- 
ceive, and give acquittance for the securities, cash, or other property of the plaintiff 
company in the United States, including the funds and securities on deposit with the 
defendant Bankers’ Trust Company under the deed of trust, with full power of 
substitution. The meeting was attended by six out of the eight directors of the 
plaintiff company legally in office at the time of the advent of the Soviet Régime. 
The last meeting of the shareholders was in March, 1917, at which time a portion 
of the directors was elected. Their terms were overlapping. The others had been 
legally elected prior to the last meeting of shareholders. It had been impossible to 
hold any meeting of shareholders of the company subsequent to 1917, and the terms 
for which all of the directors had been elected had expired prior to the meeting 
held in Paris in May, 1923. The seventh director legally in office was a hold-over 
director at the time of the Paris meeting in May, 1923, has ratified all the pro- 
ceedings of the meeting. The whereabouts of the eighth director is unknown. He 
is the one who went back to Russia. The statute or charter of the plaintiff com- 
pany provides that three directors constitute a quorum. 

A formal revocation of the deed of trust was éxecuted pursuant to the reso- 
lution of the hold-over board of directors. Also a power of attorney was executed 
pursuant to the other resolution of the board. Pursuant to the power of substitution 
contained in such power of attorney the attorneys therein mentioned executed a sub- 
stitute power of attorney to the plaintiff Rasor and Guaranty Trust Company, or 
either of them. The plaintiff Rasor duly demanded of the defendant trust company the 
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funds and securities in question. This demand was not complied with for the: rea- 
sons hereinbefore mentioned and which, with others, require our consideration. 

The trust deed, under which the defendant Bankers’ Trust Company is acting, 
contains the following provisions: 

“Sixth. When and as often as it shall happen that the capital of the company 
* * * shall exceed the amount of the capital for the time being required by the 
said act or by the superintendent of insurance of the state of New York in pro- 
portion to the amount of the greatest single risk in the United States to which the 
company shall be for the time being exposed then the Mercantile Trust Company 
shall on every request of the company retransfer and deliver to the company such 
of the said bonds, mortgages, and other assets and property as may be desired by 
the company and permitted by the aforesaid superintendent, not exceeding in the 
whole the amount of such excess for the time being. 

“Seventh. The said Russian Reinsurance Company of St. Petersburg reserves 
to itself the right to thereafter add to, modify, alter, or revoke the trusts, conditions, 
and powers herein declared imposed or conferred in such manner as they shall think 
fit and as shall be according to law provided that the rights of their policyholders 
and creditors in the United States, shall not thereby be affected or impaired.” 

[1] The trial court has expressly found that the United States Government has 
not accorded recognition to the Russian Socialist Federated Soviet Republic. The 
court has nevertheless given full force and effect to the alleged decrees of that gov- 
ernment by a finding of fact to the effect that such decrees, or some of them, ter- 
minated the corporate existence of the plaintiff Russian Reinsurance Company and by 
conclusions of law to the effect that the Russian Socialist Federated Soviet Republic 
is the sovereign government of Russia, and has terminated the existence of the 
plaintiff company. We think this was error. The Court of Appeals has had occa- 
sion to review three Russian cases involving the refusal of our government to 
recognize the Soviet Régime, the last of which is Sokoloff v. National City Bank 
of New York, 239 N. Y. 158, 145 N. E. 917, decided since the argument herein, No- 
vember 25, 1924, and not yet [officially] reported. In that case the plaintiff paid 
$30,225 to the defendant in the City of New York in June, 1917, upon the promise 
of the defendant to open an account in favor of the plaintiff in its Petrograd branch, 
and to repay him this sum in rubles at such times and in such amounts as, he might 
demand. The account was opened, and the plaintiff from time to time drew against 
it. In November, 1917, and again in February, 1918, checks for the balance were 
presented and dishonored. The defendant set up as a defense the revolution in 
Russia in November, 1917, resulting in the Soviet Republic; the nationalization by 
the Soviet Régime of private banks organized under the laws of Russia; the forceful 
seizure of these banks, including the defendant’s Russian branch and all of its 
property located there; the confiscation of all deposit accounts; the alleged intention 
of the parties that the performance of the agreement should be governed by the 
laws of Russia and by any orders or decrees of any government whjch might 
exercise authority therein; and that therefore the plaintiff’s deposit account must be 
deemed to have been seized, his title thereto divested, and the defendant’s liability 
discharged. The Court of ‘Appeals held that the defenses were insufficient in law. 
Referring to its two previous decisions involving this Russian situation, Judge Car- 
dozo, writing for the court, said: 

“Wulfsohn v. Russian Socialist Federated Soviet Republic (234 N. Y. 372) 
decided that the government of Russia, though ‘unrecognized, was immune from 
suit in its corporate capacity at the instance of a plaintiff who asserted its existence 
as a government and sought to hold it to account for governmental acts within its 
territorial jurisdiction. Russian Socialist Federated Soviet Republic v. Cibrario (235 
N. Y. 255) decided that the same government had no standing to sue as plaintiff in 
our ‘courts till recognition was accorded. These judgments are not decisive of the 
case before us now. The Russian Government is not here either as plaintiff or as 
defendant. A domestic corporation pleads the acts and mandates of that government 
to excuse a default and discharge an obligation.” 

While the holding in that case is not decisive of the instant case, the opinion is 
suggestive of the principles that should govern, wherein the court says: 

“Juridically, a government that is unrecognized may be viewed as no govern- 
ment at all, if the power withholding recognition chooses thus to view it. In prac- 
tice, however, since juridical conceptions are seldom, if ever, carried to the limit 
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of their logic, the equivalence is not absolute, but is subject to self-imposed limitations 
of common sense and fairness, as we learned in litigations follawing our civil war. 
In those litigations acts or decrees of the rebellious governments, which, of course, 
had not been recognized as governments de facto, were held to be nullities when 
they worked injustice to citizens of the Union, or were in conflict with its public 
policy. Williams v. Bruffy, 96 U. S. 176, 187. On the other hand, acs or decrees 
that were just in operation and consistent with public policy were sustained not 
infrequently to the same extent as if the governments were lawful. U. S. v. Insur- 
ance Companies, 22 Wall. 99; Sprott v. U. S., 20 Wall. 459; Texas v. White, 7 Wall. 
700, 733; * * * Baldy v. Hunter, 171 U. S. 388; cf. Dickinson, Unrecognized 
Governments, 22 Mich. L. R. 29, 42. These analogies suggest the thought that, sub- 
ject to like restrictions, effect may at times be due to the ordinances of foreign gov- 
ernments which, though formally unrecognized, have notoriously an existence as gov- 
ernments de facto. Consequences appropriate enough when recognition is withheld 
on the ground that rival factions are still contending for the mastery may be in need 
of readjustment before they can be fitted to the practice, now a growing’ one, of 
withholding recognition whenever it is thought that a government, functioning un- 
hampered, is unworthy of a place in the society of nations. Limitations upon the 
general rule may be appropriate for the protection of one who has ‘been the victim ~ 
of spoliation though they would be refused to the spoliator or to others claiming 
under him. We leave these questions open. At the utmost, they suggest the possi- 
bility that a body or group which has vindicated by the Course of events its preten- 
sions to sovereign power, but which has forfeited by its conduct the pritjleges or 
immunities of sovereignty, may gain for its acts and decrees a validity quasi gov- 
ernmental, if violence to fundamental principles of justice or to our own public policy 
might otherwise be done. We think the defendant, though we were to assume the 
existence of such exceptions to the need of recognition, has not brought itself within 
them. There is room for debate whether relief from liability would follow if the 
acts set up in its answer were those of a government de jure. Whether that is so 
or not, we find no such injustice or impolicy in enforcing liability as to necessitate 
an exception to the rule that acts or decrees, to be ranked as governmental, must pro- 
ceed from some authority recognized as a government de facto.” 

Clearly enough, the general rule to be followed is that “acts or decrees, to be 
ranked as governmental, must proceed from some authority recognized as a govern- 
ment de facto.” The doubt is only as to possible limitations upon the general rule, 
where the questioned acts or decrees of an unrecognized government were “just in 
operation and consistent with public policy,” or where “limitations upon the general 
rule may be appropriate for the protection of one who has ibeen the victim of spolia- 
tion though they would be refused to the spoliator or to others claiming under him,” 
or where a body or group which has vindicated by the course of events its preten- 
sions to sovereign power, but which has forfeited by its conduct the privileges and 
immunities of sovereignty, may gain for its acts and decrees a validity quasi govern- 
mental if violence to fundamental principles of justice or to our own public policy 
might otherwise be done.” We see no necessity or justice in the instant case for apply- 
ing an exception to the general rule. To permit the acts and decrees of the Soviet 
Régime to gain a validity quasi governmental in this case would do “violence to 
fundamental principles of justice” and “to our own public policy.” Our government 
has deliberately and persistently refused to recognize the present Russian Government 
because the existing Régime there “is based upon the negation of every principle of 
honor and good faith, and every usage and convention underlying the whole structure 
of international law, the negation in short, of every principle upon which it is possi- 
ble to base harmonious and trustful relations, whether of nations or of individuals.” 
pores. Socialist Federated Soviet Republic v. Cibrario, 235 N. Y. 255, 264, 139 N. E. 

9, , 

[2] The decrees in question are not just in operation or consistent with our pub- 
lic policy, so far as the rights of either party to this litigation are concerned. To 
recognize their binding force would S to weaken still further the rights, 
as we would view them under our policy, of the plaintiff company, already the 

“victim of spoliation” under these very decrees. So far as the rights of the defen- 
dant trust company are concerned, there is “no such injustice or impolicy in enforc- 
ing liability as to necessitate an exception to the rule.” It is inconceivable that we 
should deny to the plaintiff company its rights by an exception to the general rule, 
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where the sole effect of so doing would be to recognize that the “spoliator” of its 
property has succeeded to its rights. We cannot even contemplate that recognition 
of that government later would have such relation back to the time the wrongful 
act was done as to adversely affect the rights of the defendant trust company, in view 
of “the rule that public policy must always prevail over comity.” Russian Socialist 
Federated Soviet Republic v. Cibrario, 235 N. Y. 255, 263, 139 N. E. 259, 262. 

{3] The trial court was in error in assuming to find that the unrecognized Soviet 
Régime had become an independent sovereign state entitling its decrees to recogni- 
tion in the courts of this state as a matter of law. Until recognized by the appro- 
priate department of our government, “the judicial tribunals of the country 
were bound to consider the old order of things as having continued.” Kennett 
v. Chambers, 14 How. 38, 50, 51 (14 L. Ed. 316).. We may recognize as a 
fact that the plaintiff company cannot operate in Russia by virtue of such govern- 
ment as exists there. In that sense there is a de facto government there. But 
such recognition is one’ of fact without recognition as matter of law that the 
plaintiff company has lost all vitality, particularly outside of Russia. To hold to 
the latter proposition, we must give the recognition which our government has thus 
far withheld. Our conclusion is that the question of the existence and standing 
in this court of the plaintiff Russian Reinsurance Company is not affected by the 
alleged Soviet decrees. James & Co. v. Second Russian Insurance Co., 208 App. 
Div. 141, 142, 143, 203 N. Y. S. 232; s. c., 210 App. Div. 82, 84, 205 N. Y. S. 472; 
Bourne v. Bourne, 209 App. Div. 419, 427, 204 N. Y. S. 866; Joint-Stock Co. of 
Volgakama Oil & Chemical Factory v. National City Bank of N. Y. (decided 
October Term, 1924, Appellate Division, First Dept.) ——App. Div.——,, 206 N. Y. S. 
476; Hennenlotter v. Norwich Fire Insurance Society, Ltd. (Supreme Court, 
Special Term, Kings County), 207 N. Y. S——. 

[4] In view of this holding we need not consider the further contention of 
the plaintiffs that in any event the Soviet decrees do not purport to effect the 
dissolution of the plaintiff company or to confiscate its property held outside the 
territorial jurisdiction of Russia. Moreover, in view of this holding, the issue 
tendered by the pleadings as to the existence and standing in this court of the 
plaintiff company is fully met. Under rule 93 of the Rules of Civil Practice the 
corporate existence of a corporate plaintiff need not be proved, unless the answer 
contains a specific allegation that the plaintiff is not a corporation. Here the answer 
bases the allegation that the plaintiff is not a corporation solely upon a given reason, 
namely, that it was dissolved on or about December 1, 1918, by the ordinances and 
decrees of the “sovereign government of Russia.” And upon the trial the attorney 
for the defendant trust company expressly conceded that the plaintiff corporation 
does exist, unless “this decree of the Soviet Government nullified it.’ We think 
the plaintiff company was not required to meet any burden of proof as to its exist- 
ence beyond a refutation of the specific reason tendered by the answer and the 
admission at the trial. Joint-Stock Co. of Volgakama Oil & Chemical Factory v. 
National City Bank of New York, —— App. Div. ——, 206 N. Y. S. 476, decided 
by Appellate Division, First Department, October, 1924. 

[5] The plaintiffs did not enlarge the issue by going unnecessarily into further 
proofs of its existence based upon presumption and estoppel; but, even if that were 
so, the plaintiffs did make a prima facie case by proof of existence at a compara- 
tively recent date aided by the presumption that the corporate existence, once 
legally established, still continues and by proof of a course of dealings with the 
plaintiff company as a corporate entity and with the plaintiff Rasor as its United 
States manager, by reason of which the defendant trust company cannot equitably be 
heard now to deny such corporate existence to escape liability on its obligation 
under the deed of trust received from that company. The findings of the trial court 
that the plaintiff company has ceased to exist and that the plaintiffs have not sus- 
tained the burden of proof of corporate existence should be vacated and set aside. 

[6] The trial court has made contradictory findings with reference to the 
status of hold-over boards of directors under the Russian law and as to the right 
of directors of Russian corporations under Russian law to hold meetings outside 
of Russia. Unless it be shown that the Russian law is contrary to the law of the 
State of New York, this court will apply our own law. In Monroe v. Douglass, 5 
N. Y. 447, 452, the court said: 


“It is a well-settled rule, founded on reason and authority, that the lex fori, 
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or, in other words, the laws of the country to whose courts a party appeals for 
redress, furnish, in all cases, prima facie the rule of decision; and if either party 
wishes the benefit of a different rule or law, as, for instance, the lex domicilii, lex 
loci contractus, or lex loci rei site, he must aver did prove it.” 

See, also, Savage v. O’Neil, 44 N. Y. 298, 301; Hynes v. McDermott, 82 N. Y. 
41, 47, 37 Am. Rep. 538; Hamburg-Amerikanische Packetfahrt Actien Schweitzer 
v. Gesellschaft, 149 App. Div. 900, 903, 134 N. Y. S. 812. 

[7,8] By judicial opinion and by statute in this state directors hold over after the 
end of their terms until their successors are elected. They become officers de facto, 
at least, and as such they can do acts binding the corporation. General Corpora- 
tion Law, § 28; People v. Runkle, 9 Johns. 147; Olcott v. Tioga R. R. Co., 27 N. Y. 
546, 557, 84 Am. Dec. 298;.Van Amburgh v. Baker, 81 N. Y. 46, 48. The policy 
of the state of New York with reference to the place of holding meetings of directors 
of corporations is expressed in Section 5 of the Stock Corporation Law (as re- 
enacted by Laws 1923, c. 787), wherein it is provided that, if meetings are to be 
held only within the state, the certificate of incorporation or by-laws must so 
provide. This statute seems to be declaratory of the general rule, in the absence 
of express prohibition. Galveston R. Co. v. Cowdrey, 11 Wall. 459, 476, 20 L. Ed. 
199; Smith v. Alvord, 63 Barb. 415, 423; Cook on Corporations, § 713a; Corpus 
Juris, title Corporation, vol. 14A, p. 86. 

[9-12] The plaintiffs and the defendant trust company in the case at hand 
each called a witness to testify with reference to the Russian law. The plaintiff’ 
witness testified that the Russian law is not inconsistent with the law of this 
state as to the right of directors to hold office until their successors are elected and 
qualify or as to the right of a board of directors of a Russian corporation to meet 
outside of the territorial jurisdiction of Russia. We find the testimony of this 
witness more satisfactory than that of the defendants’ witness both in respect to 
the qualifications of the witness and as to the testimony itself. The defendants’ 
witness admitted that there is no Russian statute and no Russian decision holding 
that hold-over directors are without power or that directors of a Russian corpora- 
tion may not meet outside of the territorial jurisdiction of Russia. His attempt to 
construe the written staute or charter of the plaintiff company is remerly hi sargument 
and not proof of Russian Law. The construction of the statute is exclusively for 
the court. Bank of China, Japan & The Straits v. Morse, 168 N. Y. 458, 470, 61 
N. E. 774, 56 L. R. A. 139, 85 Am. St. Rep. 676. He testified orally as to general 
provisions of the Civil Code of Russia. This is not the proper way to prove a 
statute. Civil Practice Act, § 391. The defendant has failed to convince us that 
the Russian Law is inconsistent with our law in the two respects in question. We 
find no provision in the statute or charter of the plaintiff company prohibiting 
directors from holding over until their successors are elected or forbidding the 
holding of meetings outside of Russia. Moreover, we are dealing with abnormal con- 
ditions created by a government unrecognized by us which has driven this fugitive 
board of directors to the extremity complained of. If the decrees of that government 
are not cognizable here to the detriment of this plaintiff company, it is justice, 
and not inconsistent with our law or any law of Russia proven in this case, to recog- 
nize the right of the victim of spoliation and other oppression to act whenever 
and wherever it may to protect the interests of its shareholders. These hold-over 
directors became at least trustees to collect, preserve, and defend the property of 
the corporation. The findings of the trial court that “under the law of Russia, the acts 
of an overholding board of administration or directors are void,” and that “the 
Russian Law admits of no holding of meetings of directors of Russian corpora- 
tions outside of the corporate place of residence of the board, as expressed in 
the charter,” are disapproved. 

The findings of the trial court that “neither the deed of trust between Russian 
Reinsurance Company and Bankers’ Trust Company nor any trust therein provided 
for has been revoked” is likewise disapproved. This finding is obviously based upon 
the holdings of the trial court to the effect that the Soviet decrees had dissolved 
the plaintiff company and that its hold-over board of directors had no authority 
to function or to hold meetings outside of Russia. The trial court refused a requested 
finding of the defendant trust company that “the board of directors of Russian 
Reinsurance Company has no power to revoke the deed of trust between that com- 
pany and Bankers’ Trust Company dated November 18, 1906, or to demand ac- 
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counting thereunder or receive the trust funds held thereunder.” No exception 
has been taken by the defendant trust company to this refusal to find, and such defen- 
dant is in no position to raise the question of the power of the board of directors 
to revoke the trust. Overlooking, however, in the interest of justice, this failure to 
except to this refusal to find, we are unable to say that the directors of the plaintiff 
company have no authority to collect and receive these funds and securities where the 
object of the trust has ended by the discontinuance by the company of business in 
America and under the other circumstances of this case. Under either provision of 
the trust agreement hereinbefore quoted the directors were entitled, under our 
interpretation of the record, to obtain the return of the trust moneys and securities, 
subjct to outstanding claims. Whatever may become of them thereafter is a 
matter of internal management of the corporation with which the defendants are 
not concerned. 

[13] The trial court has found as matter of law that “there is no comity 
existing between this country and Russia at this time, and no corporation organized 
or existing under the state of Russia may maintain an action in the courts of 
the State of New York.” That this is error follows almost as an incident to what 
we have already held. The plaintiff company being a pre-Soviet corporation, un- 
affected by the decrees of that régime, as we have held, we “are bound to consider 
the ancient state of things as remaining unaltered.” Gelston v. Hoyt, 3 Wheat, 246, 
324, 4 L. Ed. 381; Kennett v. Chambers, supra, pp. 50, 51. It exists as a foreign 
corporation unaffected by the Soviet decrees, and as such may sue under the general 
provisions of our law relating to foreign corporation. General Corporation Law, 
§ 45, as added by Chapter 916, Laws of 1920, formerly Code Civ. Proc. § 1779. There 
is no special provision of law affecting the plaintiff company which specifically pre- 
scribed otherwise. 

[14] The plaintiff company is in existence. It is not disqualified to bring suit 
in the courts of this state, and is the real party in interest to bring this suit. The 
plaintiff Rasor has been joined as an additional party plaintiff. It is difficult to 
see how he has any interest separate from that of his principal. This is a suit in 
equity, however, and, in view of the fact that he is acting as attorney in fact 
and United States representative, with power to sue in his own name or that of 
the company, and is personally within the jurisdiction, and that it may be desirable 
in this litigation to bind him personally by the decrees of the court, we are unwill- 
ing to say that he is not a proper party to the suit. If he has been improperly joined 
as a party plaintiff, the objection to such misjoinder coming at the trial was too 
late. Civil Practice Act, § 278; rules 102, 105, of Rules of Civil Practice. 

The judgment dismissing the complaint should be reversed upon the law and 
the facts, and judgment granted in favor of the plaintiff Russian Reinsurance Com- 
pany. 

The court disapproves findings of fact Nos. 16, 17, 23, 24, 27, and als ofinding 
No. 18 in so far as it implies that the plaintiff company has ceased to exist, and 
finds in accordance with plaintiffs’ proposed findings of fact Nos. 8, 12, 14, and 
17 to 23, inclusive, and plaintiffs’ proposed conclusions of law, Nos. 1 to 9, inclusive, 
except that such proposed conclusions of law No. 6 should be modified so as to 
provide that the plaintiff Russian Reinsurance Company is entitled to receive the 
securities and property in question by delivering the same to plaintiff Paul E. 
Rasor, as attorney in fact of said company, and that such proposed conclusion of 
law No. 8 should be modified so as to provide that the plaintiff Russian Reinsur- 
ance Company is entitled to judgment directing the defendant Bankers’ Trust Com- 
pany to forthwith deliver the securities and property mentioned in said finding to 
the plaintiff Russian Reinsurance Company by delivering the same to plaintiff 
Paul E. Rasor, as attorney in fact of said plaintiff company. All concur. 


ANDRE v. BEHA, SuPeRINTENDENT OF INSURANCE, ET AL. 
(Supreme Court, Appellate Division, Second Department. January 26, 1925.) 
208 New York Supplement 65. 

1. INSURANCE—MINORITY STOCKHOLDER IN RUSSIAN CORPORA- 
TION HELD NOT ENTITLED TO POSSESSION OF FUNDS DEPOS- 
ITED TO SECURE AMERICAN POLICYHOLDERS AND CREDITORS. 
Where Russian insurance corporation, which was destroyed and its property 

sequestered by Soviet government, ceased to function, even in New York, except 
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for liquidation of its outstanding contracts, individual minority stockholder held not 

entitled to possession of excess of corporation’s funds deposited to secure American 

creditors and policyholders over those needed for that purpose, without any security 
or protection to other stockholders; proper proceeding being under Insurance Law, 

§ 63, by superintendent of insurance, or by action under General Corporations Law, 

§ 306, subd. 3. 

For other cases, see Insurance, Dec. Dig. § 50.) 

2. INSURANCE—STATE SUPERINTENDENT OF INSURANCE MAY 
TAKE OVER PROPERTY OF SOLVENT INSURANCE COMPANY FOR 
PROTECTION OF POLICYHOLDERS, CREDITORS, OR PUBLIC. 
Under Insurance Law, § 63, state superintendent of insurance may take over 

property of solvent company, where its transaction of business will be hazardous to 

policyholders, creditors, or public. 

(For other cases, see Insurance, Dec. Dig. § 48.) 

Appeal from Supreme Court, Kings County. 

Action by Nicholas Andre against James A. Beha, as Superintendent of Insur- 
ance of the State of New York, and others. From a judgment for plaintiff on the 
report of the referee to hear and determine, the named defendant appeals. Judgment 
reversed on the law and facts, and complaint unanimously dismissed. 

Argued before Kelly, P. J., and Rich, Jaycox, Manning, and Kapper, JJ. 

Edward G. Griffin, Deputy Atty. Gen. (Carl Sherman, Atty. Gen., on the brief), 
for appellant. 

Paul Bonynge, of New York City (Wendell P. Barker, of New York City, on 
the brief), for plaintiff respondent. 

Mortimer W. Byers, of New York City, for trustees respondents. 

Herbert Barry and Francis O. Affeld, Jr., both of New York City, as amici 
curie. 

ManninaG, J. The plaintiff brings this action, as he says, “suing on behalf of 
himself and all other stockholders of Northern Insurance Company of Moscow.” 
He names in his complaint as defendants Francis R. Stoddard, Jr., as superintendent 
of insurance of the state of New York; Bankers’ Trust Company, as trustee under 
deed of trust dated October 7, 1911; Fester & Folsom, Inc.; Emil C. Fester, Basil 
Fothergill, Carl F. Hartung, Augustus H. Garner, and Theodore L. Haff, partners 
composing the first of Fester, Fothergill & Hartung; Northern Insurance Company of 
Moscow; Boris S. Schwetzoff, Nicholas J. Goutchkoff and Igor Kistiakovski; Nich- 
olas J. Goutchkoff and Paul A. Bouryschkine, as members of a protective committee 
of the stockholders of Northern Insurance Company of Moscow. 

The plaintiff alleges in his complaint that the defendant the Northern Insurance 
Company of Moscow was and now is a corporation duly created, organized and existing 
under the laws of Russia, with a duly authorized, issued, and outstandng captal stock 
of 12,000 shares. He further alleges that he s the owner of 87 shares of the captal 
stock of the insurance company, and that in the month of October, 1911, the insurance 
company was duly admitted into and authorized to transact business in the state of 
New York, and that such business was transacted by the company with the sanction 
and approval of the superintendent of insurance; that before its admission to the 
transaction of business in the state of New York the company had deposited with the 
state superintendent of insurance the sum of $200,000 in cash and securities, and 
that such deposit was held by the said superintendent at the time the plaintiff began 
his action, this deposit being as security for liabilities which might become due to 
policyholders upon policies issued by the company in the United States. He also 
alleges, in his complaint that in further compliance with the requirements of the 
insurance law of the state of New York the company had made, executed, and 
delivered to the Bankers’ Trust Company a deed of trust, which was approved 
by the superintendent of insurance, and that pursuant to the terms of that deed of 
trust the company had deposited with the Bankers’ Trust Company a sum of money 
exceeding $500,000, which the trust company held under similar conditions to the 
deposit held by the state superintendent of insurance. He also alleged that the total 
amount of assets ‘belonging to the insurance company, held by the superintendent 
of insurance of the state of New York, by the Bankers’ Trust Company, and by, the 
superintendent of insurance of the state of Ohio, amounted to about $844,000; that 
the total liabilities of the insurance company of every name and nature in the United 
States did not exceed the sum of $335,000, and that by reason of such situation the 
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insurance company is now and for some time last past has been entitled to with- 
draw from the custody and possession of the defendant Bankers’ Trust Company, the 
excess deposited with it under its deed of trust, and also that the company was 
entitled to withdraw the amount of money on deposit with the superintendent of in- 
surance of the state of New York. 

Plaintiff further alleged that both the defendant superintendent of insurance 
and the defendant Bankers’ Trust Company, and each of them, had ‘wrongfully 
denied the title of the insurance company to the securities and moneys so depoisted, 
and that they threaten to transfer and dispose of this money in accordance with 
alleged requirements of certain claimed edicts or decrees of the so-called, Soviet 
goverenment of Russia, which decrees, the plaintiff alleges, are confiscatory and 
wholly illegal and invalid, inasmuch as the Soviet government has not been recognized 
by the United States. The plaintiff further alleged that in or about the year 1918 
certain parts of Russia, including the city of Moscow, where the home office of the 
insurance company was located, came under the domination and control of a so-called 
Bolshevist or Soviet group or party; that under such régime a condition of unpar- 
alleled anarchy and terrorism was inaugurated and has ever since prevailed, vast 
areas have been reduced to starvation and want, countless thousands of people have 
been summarily put to death without cause or trial, property has been confiscated or 
destroyed, and corporate enterprises have been disrupted or driven into hiding in 
foreign countries, and the officers and directors thereof exiled, imprisoned, or 
executed. 

The complaint further alleged that under the charter of the insurance company 
the government and management of its affairs are committed to a board, consisting of 
five regular directors, and two alternate directors to act in the event of a vacancy 
created by the death, resignation, or incapacity of a regular director, and that three 
directors are necessary to constitute a quorum at any lawful meeting. The plaintiff 
further alleged that of the five regular directors, and two alternate directors, of 
the insurance company, who were in office upon the inauguration of the aforesaid 
Bolshevist or Soviet régime, four of the regular directors, including the president 
of the insurance company, have died or been put to death in Russia, with the excep- 
tion of one, whose whereabouts are unknown, and who may be either dead or in 
_ prison; that the defendant, Boris S. Schwetzoff, was the fifth regular director, and 
is now living in exile, in Paris, France; that the defendant, Nicholas J. Goutchkoff, 
is now living in exile, in Paris, France; that as to the other alternate director, it is 
not known whether he is living or dead, but, if living, he is immured in Russia and 
wholly inaccessible, owing to the absence of diplomatic and mail communications 
between that country and France, where the remaining directors reside; and that 
it has been and is, and will continue to be, impossible for a quorum of said directors, 
provided one now exists, to communicate with each other, or to meet together, either 
in Russia or elsewhere, without imminent peril to their lives. He then alleges 
that, before he commenced this action, he duly demanded of the defendants, Goutch- 
koff and Schwetzoff, they being the only officers or directors of the insurance com- 
pany with whom it was possible to communicate, that they commence and prosecute 
an action on behalf of the corporation to redress the matters herein complained of, 
and that said defendants refused and still refuse so to do, and he says that under the 
circumstances appropriate redress can only be obtained through an action like the 
present one, and so he asks equitable relief. 

The plaintiff further claims that by reason of the premises, and of the wrong- 
ful acts of the defendants the Bankers’ Trust Company and Francis R. Stoddard, Jr., 
as superintendent of insurance of the State of New York, the insurance company 
and the plaintiff, as well as other stockholders of the insurance company, have suf- 
fered and will hereafter continue to suffer irreparable loss, injury, and damage, for 
which there is no adequate remedy at law; that certain of the stockholders of the 
insurance company are citizens and residents of the State of New York; and the 
plaintiff therefore prayed, on behalf of himself and all other stockholders of the 
insurance company similarly situated, judgment as follows: 

“(1) That the defendant Bankers’ Trust Company be required and directed 
fully to account as trustee under the aforesaid deed of trust dated October 7, 
1911, and thereupon to release, surrender, and transfer to the insurance company, 
or to such other corporation or person as the court may approve, all securities and 
moneys held by it to the credit of or for account of such trust, or such part of 
the same as the court may direct. 
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“(2) That the defendants above named, and each of them, be enjoined, during 
the pendency of this action and perpetually thereafter, from paying out, transferring, 
releasing, or otherwise disposing of any of the securities, moneys, or other assets 
of the insurance company to the Soviet government or to any agent or agency thereof. 

“(3) That the rights of all of the parties to this action and of all other stock- 
holders of the insurance company in the premises be ascertained, adjudged, and 
declared. 

“(4) That such determination and decree he made with respect to all de- 
posited securities, moneys, and other assets of the insurance company within the 
state of New York as shall be conformable to equity and the rules and practice of 
this court.” 

The Bankers’ Trust Company appeared by counsel and answered the com- 
plaint of the plaintiff. It admitted the deposit with it by the Northern Insurance 
Company of Moscow of certain securities and moneys, and admitted that it held 
these securities and cash under the terms of the trust agreement referred to in the 
complaint. In its answer the defendant Bankers’ Trust Company set up as a defense 
that or or about December 1, 1918, under the ordinances and decrees of the Soviet 
government of Russia, the property of the Northern Insurance Company of Moscow 
was commandeered, confiscated, and taken over by the Russian government. The 
Bankers’ Trust Company further alleged that the Northern Insurance Company of 
Moscow, the corporation which deposited. the securities under the deed of trust, 
had never revoked the agreemen tor any of the trusts thereby created, and never 
had demanded payment or delivery to it of any of the money, securities, or property 
held by the Bankers’ Trust Company, as trustee; and the Bankers’ Trust Company 
further alleged that the insurance company, nor any person in its behalf, is entitled 
to demand or to receive the securities, and that the only legal demand that could 
be made therefor would be by the present Soviet government of Russia, and that 
so far as that government was concerned it was without power to institute any suit 
in the courts of the state of New York; and the Bankers’ Trust Company alleged 
that, by reason of the facts set forth in its defense, this court, in equity and good 
conscience, ought not to enter any decree in this action requiring the trust company 
to deliver and pay over to the plaintiff, or to any other complainant, any of the 
securities or accounts now held by the defendant trust company, unless and until 
the trust company had been adequately indemnified against any subsequent claim that 
might be made by the Russian government in the event of its future recognition 
by the United States. 

The answer of Francis R. Stoddard, Jr., the state superintendent of insurance, 
admitted the deposits made in his office, and also with the Bankers’ Trust Company, 
alleged that the insurance company had ceased the transaction of any business in 
the state of New York, and further alleged that the Soviet government of Russia, 
in December, 1918, had promulgated a decree, nationalizing all insurance companies 
and confiscating their property in Russia, and that consequently the insurance com- 
pany had no legal existence. The insurance superintendent in his answer further 
alleged that he had no desire to retain the excess of securities belonging to the 
insurance company, over the amount necessary to satisfy all claims of policyholders 
and creditors of the company in the United States, if, in the judgment of the court, 
he could propérly and legally surrender the same to the plaintiff. 


The defendants Kistiakovski, Goutchkoff, and Bouryschkine, as members of a 
so-called protective committee of stockholders of the Northern Insurance Company 
ot Moscow, answered, admitting several of the allegations of the complaint, in 
practically the same language as the complaint itself; and these defendants, on 
behalf of themselves and all other stockholders of the insurance company, joined in 
the prayer of the plaintiff that the rights of all parties to the action, and of all other 
stockholders of the insurance company, might be ascertained, adjudged, and declared. 

The defendant Northern Insurance Company itself appeared by an attorney, 
and interposed an answer to the plaintiff's complaint, alleging : 


“That this defendant at all times mentioned in the complaint was, and now is, 
a corporation duly organized and existing under the laws of Russia, and since 
the month of October, 1911, has been duly admitted into and authorized to transact 
in the State of New York the business of fire insurance, and that the defendant is 
entitled to the excess of the amount of its assets within the United States over and 
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above its total liabilities of every kind in the United States, and including those to 
policyholders and creditors therein.” 

And the company prays for relief as follows: 

“Wherefore this defendant joins in the prayer for judgment of the plaintiff 
herein, and asks that, upon the accountings and determinations prayed for in the 
complaint, the proper defendants be directed to pay over to this defendant all sums 
of money and other property in their hands, or in the hands of any of them, and 
to which this defendant is entitled, and that this defendant have such other and 
further relief as to the court may see proper.” 

The defendants Schwetzoff and Goutchkoff answered the complaint, admitting 
the incorporation of the Northern Insurance Company, as alleged in plaintiff’s 
complaint, with an outstanding capital stock of 12,000 shares. Their answer alleges 
that Schwetzoff is now and has been for some years the registered owner and 
holder of 80 shares of the capital stock of the company, and is a regular director 
thereof, and that the defendant Goutchkoff is now and for many years has been 
the registered owner and holder of 87 shares of the capital stock of said insurance 
company, and is an alternate director of said insurance company. Their answer 
then follows the general allegations of the complaint, and they pray for relief as 
follows: 

“Wherefore these defendants, on behalf of themslves and all other stockholders 
of the insurance company similarly situated, pray judgment as follows: 

“(1) That the defendant Bankers’ Trust Company be required and directed 
fully to account as trustee under the aforesaid deed of trust dated October 7, 1911, 
and thereupon to release, surrender, and transfer to the insurance company, or to 
such other corporation or person as the court may approve, all securities and moneys 
held by it to the credit of or for account of such trust, or such part of the same as 
the court may direct. * * * 

“(3) That the rights of all of the parties to this action and of all other stock- 
holders of the insurance company in the premises be ascertained, adjudged and 
declared.” 

After the issues, to which I have made reference, had been joined in the suit, 
such proceedings were had upon the application of the Bankers’ Trust Company that 
it was permitted to resign its trusteeship upon filing its accounts. This was done 
apparently with the consent of all parties concerned, for on the 25th day of June, 
1924, an interlocutory decree was made, whereby the trust company was allowed 
to resign, and new succeeding trustees were appointed in place of the Bankers’ 
Trust Company, which corporation thereupon retired from the case. 

The trustees thus appointed thereafter interposed an answer, wherein they 
denied that they had any knowledge or information sufficient to form a belief as to 
the various matters set forth in the plaintiff’s complaint, declared that they had taken 
into their possession, as substituted trustees, the money and securities referred to 
in the interlocutory decree, and then prayed that the final judgment or decree that 
might be entered should contain a judicial settlement of their accounts, as substituted 
trustees, and that in accordance with the law and practice of the court they be 
released and discharged upon complying with the final judgment or decree. The 
order appointing these trustees appears to have been consented to by all the attorneys. 

The case being thus ready for trial, it appears that the parties concerned con- 
sented in writing that a referee might be appointed to hear and determine the 
controversy, and this was done, and the hearing before the Referee proceeded. 

Mr. Andre, the plaintiff, was called as a witness. He testified that he lived 
in Brooklyn, and he identified a copy of the charter of the Northern Insurance 
Company of Moscow, which is in evidence and marked as Plaintiff’s Exhibit 2. 
Andre testified that he entered the service of the company in 1892, in the capacity of 
a clerk. In 1900 he was promoted from a clerkship to be chief of the department 
of transportation, and in 1907 he was elected assistant manager. He says he later 
became secretary, and in 1915 was elected manager. He had acted as manager for 
the company for several years before that time. He says the company did business 
in insurance and reinsurance from fire. He also testified that in 1915 he received 
a written power of attorney, as assistant manager, and he received another power 
of attorney, issued in 1918. The powers of attorney were executed in Moscow. 
He testified that he was a stockholder of the insurance company, and that it had been 
a stockholding company since the year 1871. The company had been authorized 
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to issue 12,000 shares, and this number of shares was outstanding. He said that 
the number of stockholders in 1914 was from 200 to 300. He bought his own 
stock in two lots: First, 75 shares; and later, 12 shares. The certificates of stock 
were registered in his name. He was asked where the certificates for the shares 
were, and he said that he had left them in Moscow, but that he had never sold or 
transferred them. He testified that the insurance company was admitted to do 
business in the State of New York in the year 1911. He further testified as follows: 

“Q. Will you state what has been the condition of the company’s business for 
the past five or six years—has it been expanding or contracting? A. No; it did 
not expand; it gradually declined and the last four months has totally ceased 
business.” 

He then testified as to a demand being made upon the Bankers’ Trust Com- 
pany for “the capital outstanding in our name, but I received a flat refusal.” He said 
he was in Moscow in the month of November, 1917, and at that time he was the 
managing director of the company. The company had an office and about 450 em- 
ployees, and for all practical purposes he was the head of the office and in charge 
of those employees. He said that the Soviet armies or soldiers, during the latter 
part of 1917, bombarded the City of Moscow, and they took possession of the 
city. At that time the president of the company was a man named Gennert, who 
died, and a man named Naidenoff was elected to take Mr. Gennert’s place. He 
testified that as a general thing the president and directors took no part in the 
management of the company, and that the witness took charge of the management 
of the company. He said the directors were to have met regularly every week, 
but very often they did not meet, and what he called a protocol was sent to them, 
which they signed. He says that at the time of Gennert’s death there was a quorum 
of directors in the City of Moscow, and that they elected Naidenoff. The witness 
said that he (Andre) continued in charge of the company’s office in Moscow for 
about a year after the Soviet soldiers came into the city, and towards the end of 
1918 the Bolshevists accompanied by soldiers, came into the office of the company. 
First of all, they caused all employees to leave the place, and then they sealed up 
the treasury and the whole premises, and the witness was driven out of the place. 
After the publication of the Soviet decree they allowed the witness to go back, and 
a liquidator was appointed; the witness and another employee being called upon 
to assist him. He says: 

“We liquidated and wound up the affairs of our offices in Sovdevia; that is 
the term designing the territory where the Soviet rule extended. During the 
liquidation, in all the rest of Russia, the company kept functioning, outside Soviet 
Russia, in Ukraina, and in Siberia, in Archangel, and everything our offices and 
agencies continued to work. My own and my assistant’s task in Moscow was to 
wind up the affairs in Sovdevia alone.” 


When the Soviet representatives came in, they took possession of the treasury— 
a strong room containing safes, moneys, shares of the company bonds, etc.—and none 
of the employees of the Northern Insurance Company was allowed access thereto. 
During that time*he had an opportunity to meet many of the shareholders, who 
had fled earlier and had returned to Moscow. They all were anxious about the state 
of the company’s affairs. The principal shareholders amongst them requested that 
the witness should go abroad. He tried to go abroad, and finally escaped in 1923, 
since which time he had not been back, and said it would not be safe to go back. 
He testified that the last meeting of the insurance company in Russia was held in 
Moscow in March, 1917, and at the annual meeting of the shareholders, in 1917, 
there were five regular directors elected, Gennert, Naidenoff, Jaffa, Schwetzoff, and 
St. Shenkoff; and at the same meeting there were two alternate directors electd, 
Goutchkoff and Kokoreff. He says these five men were in office as directors when 
the Bolshevists came in. He was asked: 


“Q. Did the-shareholders meet upon the retirement of Gennert and elect a director 
in his place? A. No. 


“Q. Did one of the alternate directors then step up into Gennert’s place? A. 
Kokoreff. 


“Q. Now, then, of the five regular directors that you have named, tell me, as I 
call the names of each, what became of them, or what you know of them: Naidenoff ? 
A. He was shot. 
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. By whom? A. By the Tsheka. 
. When was he killed? A. In 1919. 
. Gennert, you say, died during the bombardment or taking of Moscow? 


. What became of Jaffa? A. He died towards the end of 1919. 
. Were you at his funeral? A. Yes. 

. What became of St. Shenkoff? A. He fled to the Ukraine in 1918. He 
lived in lower Novotchikeka, but we don’t know what became of him since the 
capture of Moscow. 

“Q. Where is Schwetzoff? A. He is in Paris. 

“Q. Is he exiled from Russia? A. He fled from Russia when the Bolshevists 
were taking Crimea. 

“Q. Now, then, of the alternate directors, Kokoreff—what of him and his where- 
abouts? A. Immediately on the appearance of the Bolshevists he fled to Crimea. 
They say he is at present in Moscow, but correspondence with him is impossible. 

“Q. Have you ever communicated with him, or heard from him, since then? 
A. I had indirectly news he was in Moscow. 

“Q. And the second alternate director, Goutchkoff? A. Goutchkoff is the former 
Mayor of Moscow. He also fled before the Bolshevists, and is at present in Paris.” 

He also testified that the last meeting of the board of directors of the company 
to be held in Russia was in the year 1918, and that there had been no meeting since. 
He testified that there had been no meeting of the shareholders since the year 1918. 
The witness was asked: 

“Q. How much stock was outstanding at the time the Soviet government seized 
the property in Moscow? A. The same amount, 12,000 shares. 

“Q. You owned 87 shares? A. Yes; 87. 

“Q. Now, just to help the court here, what interests besides your own do you 
represent in this suit? A. All stockholders in general. 

“Q. But you claim you own only 87 shares? A. Yes. 

“Q. Have you proxies from any other stockholders? A. No; I consider that, 
as manager, managing director, I can proceed on behalf of the rest. 

“Q. Do you know whether or not any of the stockholders, besides the two 
former directors living in Paris, are still alive? A. Yes. 

“Q. How many are living that you know of? A. It is difficult for me to say, 
out of 300, how many are actually alive; but I know some of the principal stock- 
holders are alive, and it is they who asked me to go abroad for this purpose.” 

The plaintiff called Nicholas P. Federoff as a witness, who testified concerning 
the state of Russian law in reference to corporations. The witness was asked this 

uestion : 

" “Q. Assuming that the evidence in this case shows that this power of attorney 
was given by the board of directors of the Northern Insurance Company of Moscow 
in 1918 to its managing director, and that the corporation still has unadministered 
assets in foreign countries, to wit, in the United States; that the power of attorney 
has not been revoked, and no other managing director has been elected; state whether, 
under the circumstances, in your opinion, in Russian law, this power of attorney is 
still in force and effect? A. This was issued to the manager unconditionally, and 
the power of attorney is not only in force, but under it the managing director, or 
manager, enjoys, not only the rights and privileges, but bears also all the responsibili- 
ties.” 

The witness further testified that, in case the board of directors of a corpora- 
tion was reduced, by death or otherwise, so that only one director was left, that 
one director would have full power to carry on the —. He also testified that 
a meeting of the directors on foreign soil would be legal. The plaintiff then rested. 

Upon this proof, the learned referee has granted a judgment; and he filed a 
report, wherein he has made certain findings of fact and conclusions of law. His 
conclusions of law read as follows: 

“I. That the defendant Northern Insurance Company of Moscow is entitled to 
withdraw all of its deposited securities, moneys, and other assets in excess of the 
amount necessary to satisfy the claims of its policyholders and creditors in the United 
States. 

“II. That the defendants Mortimer W. Byers, H. Pushac Williams, and Harry 
W. Kouwenhoven, as trustees under the aforesaid deed of trust, assign, transfer, and 
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pay over unto the Northern Insurance Company of Moscow all securities and moneys 
now held by them under said deed of trust, and take therefor the receipt of Nicholas 
Andre, as managing director of said Northern Insurance Company of Moscow, after 
first deducting their reasonable compensation in the sum of $2,500, and the costs 
of this action as hereinafter awarded. 

“III. That the superintendent of insurance of the State of New York be directed 
to make, without unnecessary delay, an examination, in due form of law, of the 
United States branch of the Northern Insurance Company of Moscow, upon the 
receipt of Nicholas Andre, as its managing director, of such part of its statutory 
deposit as he may conclude, after such examination, to be in excess of a proper 
reserve for the claims of American policyholders and creditors, with leave to the 
several parties to this action to apply to the court, upon the foot of the judgment 
to be entered herein, to review such determination of the superintendent of insurance, 
if they be so advised. 

“TV. That any party may apply to the court, upon the foot of the judgment to 
be entered herein, for such further order or judgment as he may be advised. 

“V. That the defendants Emil C. Fester, Basil Fothergill, Carl F. Hartung, 
Augustus H. Garner, and Theodore L. Haff, partners composing the firm of Fester, 
Fothergill & Hartung, assign, transfer, and pay over unto the Northern Insurance 
Company of Moscow all securities and moneys of said insurance company now held 
or at any time hereafter acquired by them, and take therefor the receipt of Nicholas 
Andre, as managing director of said Northern Insurance Company of Moscow, or 
otherwise dispose of the same in accordance with the direction of said insurance 
company, acting by and through its said managing director. 

“VI. I direct that final judgment enter herein in conformity with the foregoing, 
with costs, payable out of the fund, to the plaintiff and to all defendants separately 
appearing herein, other than the superintendent of insurance of the State of New 
York and the defendant trustees.” 

It is from this judgment that the present appeal is taken by the state superin- 
tendent of insurance. He is alone in the appeal. Notwithstanding that the insur- 
ance company itself and certain of the stockholders—notably those forming the so- 
called protective committee of stockholders—filed answers in the suit, claiming the 
protection of the court and asking that an accounting be had of the company’s 
property, still they do not appeal from this judgment. Neither did the substituted 
trustees appeal; but, of course, their situation is a little different. They are merely 
stakeholders, appointed by the court to succeed the Bankers’ Trust Company, and 
they throw themselves upon the protection of the court as to whatever form of 
judgment may be rendered in the action. 

[1] The judgment as pronounced by the referee goes far beyond the relief 
asked for by the: plaintiff. His prayer, on his own behalf and on behalf of the 
other stockholders of the insurance company, was that the Bankers’ Trust Company 
and the state superintendent of insurance be directed to surrender and transfer “to 
the insurance company, or to such other corporation or person as the court may 
approve, all securities,” etc., and that the defendants be restrained from paying out 
or transferring those securities “to the Soviet government, or to any agent or agency 
thereof”; also “that the rights of all of the parties to this action and of all other 
stockholders of the insurance company in the premises be ascertained, adjudged, and 
declared,” and “that such determination and decree be made with respect to all depos- 
ited securities, moneys, and other assets of the insurance company within the State 
of New York as shall be conformable to equity and the rules and practice of this 
court.” 

Surely, even a casual examination of the plaintiff's complaint will disclose that 
there is in it no statement of suggestion on his behalf whereby he claims that 
the funds deposited by the company in the State of New York should be turned 
over to him individually, upon his receipt or voucher; but that is just what has 
been done by the judgment in this case. What possible security the hundreds of 
stockholders, of whom we know nothing, and-who are not before the court at all, 
can have, if this money is turned over to the plaintiff, is beyond my conception. 
And it seems to me that basically the judgment of the learned referee is erroneous, 
and that no such judgment as this should be permitted to stand. This very large 
sum of money, amounting to nearly $600,000, is now safely on deposit, where the 
decrees or judgments of this court can reach it, and it is only through the instru- 
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mentality of our courts that this money can be disturbed. According to the evidence 
in the case, the company, has practically no liabilities; and, if this be so, the money 
belongs to the stockholders, wherever they may be—here or in Russia. Hence, it 
seems to me that this court should not lend itself to any procedure which would 
take this large sum of money from the stockholders, and in trust it to the plaintiff 
o1 anyone else not clearly entitled thereto. 

The plaintiff is not permanently located in this country; neither is he a citizen 
thereof. As I view the situation as disclosed by the undisputed evidence in this case, 
the Northern Insurance Company of Moscow no longer exists. It was destroyed, 
legally or illegally, in Russia, the place of its birth. It is perfectly true that, having 
complied with the laws of our state, it received permission to transact business 
here when it was a going concern in Russia. And the proof shows that since its 
sequestration by the Russian Soviet government the company has not functioned 
at all, even in the State of New York. It has not reinsured any of its risks. All 
that has been done by its agents here has been a gradual liquidation of its out- 
standing treaties or contracts. And the fund which was deposited here during the 
active life of the corporation is still here, and belongs to its creditors, or to its 
stockholders in the event of there being no creditors, wherever those stockholders 
may reside. Even the certificate which authorizes it to do business in the State 
of New York will expire on May 1, 1925. 

It will be observed, from the nature of the trial had before the referee, that 
substantially the only testimony offered in support of the plaintiff’s claim and the 
judgment rendered herein is the story of the plaintiff; and if we give to this story 
all the force and verity claimed for it, I cannot see any justification for the sanction 
by this court of the judgment granted by the referee, the effect of which is to pay 
over to the plaintiff the entire assets of the Northern Insurance Company in the 
State of New York, the corporation of which he claims to be a director, and 
wherein the proof shows he holds only 87 out of 12,000 of its shares of capital 
stock. The relief prayed for by Andre in his complaint, and also by several of the 
defendants who appeared, including the corporation itself, is “that the rights of 
all of the parties to this action and of all other stockholders of the insurance com- 
pany in the premises be ascertained, adjudged, and declared.” Nothing of this kind 
has been done, however. The judgment does not declare or ascertain the rights of 
anyone, save that of the plaintiff, and he, by the provisions of this judgment, is 
declared to be entitled to receive the sum of nearly $600,000 which clearly does 
not belong to him, but does belong to the stockholders of the defunct corporation, 
the Northern Insurance Company of Moscow. No protection whatsoever is given 
to the other stockholders’ rights; and plaintiff, a minority stockholder, is by the 
judgment made a custodian or practical receiver of the corporate property, without 
any security to insure a proper liquidation of the company’s assets for the benefit 
of those clearly entitled thereto. The referee’s views upon this part of the con- 
troversy can best be gathered from his opinion, wherein he says: 

“It is a self-evident legal proposition that the corporate entity must be either - 
dead or alive, for the law recognizes no such thing as a twilight zone between the 
two. If the corporation is dead, its assets belong to the stockholders, and distri- 
bution in some form should be made to them as the ultimate beneficiaries; whereas, 
if it is alive, transfer and payment should be made to its duly accredited represen- 
tatives. In neither case can appropriate relief be withheld. There is nothing in this 
record, however, upon which the court would be justified in finding that corporate 
death has ensued. Under our law a corporation survives, notwithstanding the fact 
that some or all of its officers or directors may have died or become incapacitated, 
and the uncontradicted testimony of Judge Federoff shows that the same principle 
prevailed under the only Russian law to which this court can lend countenance. In 
1918 the Northern Insurance Company, in accordance with the familiar practice 
of continental corporations, executed a broad power of attorney to Nicholas Andre 
as its managing director, and the proof satisfies me that this power of attorney has 
never been revoked, and that it is, as a matter of law, both Russian and American, 
still in force and effect. This view is confirmed by the solemn declaration of the 
defendants Goutchkoff and Schwetzoff, the only functioning directors of the company. 
Plaintiff’s Exhibit 23. It follows that any assignment or payment made to Mr. 
Andre on behalf of the Northern Insurance Company will fully discharge and pro- 
tect the person or official who takes his receipt. All of the stockholders now before 
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the court concede the authority of Mr. Andre, and, as this is a representative action, 
any absentee stockholders will be bound by representation.” 

I confess my inability to follow the reasoning of the learned referee in his state- 
ment which I have just quoted. The undisputed evidence in this case, according to 
Andre himself, is that the company’s property was destroyed and sequestrated by 
the Soviet government in 1918. Whether we can regard such seizure as legal or 
illegal, the fact remains that the company was destroyed by a de facto government 
then and still in power in the country which gave this corporation its birth. It 
never had birth or legal sanction to exist in this country at all. It did have a 
license to carry on business here as a foreign corporation, upon compliance with 
our laws applicable to such a situation. These laws required that the very cash 
and securities which Andre now seeks should be deposited here as a protection to 
creditors and policyholders, and these deposits are now here, safely on deposit in 
accordance with the law. To allow them to be taken out by the plaintiff in the 
peculiar action sought to be maintained by him here, without any security or pro- 
tection to the owners of the property, whether they be policyholders, creditors, or 
stockholders, would seem to be a travesty on justice. The only stockholders who 
joined in his application are the two referred to, Goutchkoff and Schwetzoff, and 
they are in the same situation as Andre himself. We have not before us the other 
stockholders in this corporation, of which there must necessarily be a large number ; 
yet the learned referee says in his opinion that “all of the stockholders now before 
the court concede the authority of Mr. Andre, and, as this is a representative action, 
any absentee stockholders will be bound by representation.” 

In this appeal the judgment rendered below is questioned by the Attorney General 
only, on behalf of the superintendent of insurance. All the other defendants, who 
also answered and craved the protection of the court, seem to have assumed a 
quiescent attitude, and do not now appear as at all anxious that their rights and 
interests as stockholders be ascertained, adjudged, and declared, as prayed for in 
their answers. This applies to the insurance company itself. 

[2] The Attorney General, in his first point, argues that the proper procedure 
in this case calls for action on the part of the superintendent of insurance under 
section 63 of the Insurance Law (see McKinney’s Consol. Laws and Supp.), which, 
he says, provides an exclusive remedy for the protection-of the corporation and its 
shareholders. The plaintiff claims that this section has no application to a solvent 
company, which, he says, is the case here. I cannot agree with the learned counsel 
for the plaintiff in his narrow view of the section. It is not only insolvency that is 
made the basis for action on the part of the superintendent, but under the section 
he may act where the company is found to be in such a condition that “its further 
transaction of business will be hazardous to its policyholders, or to its creditors, 
or to the public.” 

In construing this very section of the law, the Court of Appeals in a recent 
case (Matter of People [City Eq. Fire Ins. Co.], 238 N. Y. 147, at page 156, 144 
N. E. 484, 486) said: 

“The superintendent is not, therefore, to take possession of the property solely 
for the benefit of creditors or policyholders in this state or in the United States, 
but for the interest of all its policyholders, creditors, and stockholders wherever 
they may be.” 

[3] Surely, when we consider the facts surrounding the Northern Insurance 
Company of Moscow, as shown by the proof in the case before us, it does seem that 
a proper way to conserve the assets of this corporation in the interest of its stock- 
holders, who are unknown, and who are not before us, would be to liquidate the 
corporation by due process of law, namely, under the direction of the state super- 
intendent of insurance. If there is any question about this phase of the controversy, 
there is still another method whereby the corporate property of the company can 
be conserved, and that is by resorting to section 306, subdivision 3, of the General 
Corporation Law, which provides for a suit by the Attorney General, or a creditor, 
or a stceckholder, for a receiver, to preserve the assets of a defunct or insolvent 
company. The courts of this state will always assume jurisdiction of the assets 
of a foreign corporation to protect and conserve its assets. See Mitchell v. Banco 
de Londres y Mexico, 192 App. Div. 720, 183 N. Y. S. 446. 

The plaintiff answers this contention of the appellant by saying that the case 
is not a proper one for a receiver; that the company is admittedly solvent; there 
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is no dissension among its officers, no misconduct. On the contrary, he says, the 
stockholders, directors, and officers are wholly united in their desires. This state- 
ment is rather astonishing, when the proof shows that there are no officers, nor 
even a board of directors, nor a quorum thereof, and the only stockholders present 
are Andre and his friends, who own a few shares of the company’s stock, less 
than 1,600 shares out of 12,000. Plaintiff himself admitted that he only held 87 
shares, and that he did not hold any proxies from other stockholders, though he 
claimed to represent them. He could not swear how many of the stockholders were 
actually living. He knew some of them were, and it was those few that asked 
him to go abroad and represent them. Asserting that the corporation still lives, the 
plaintiff’s counsel says that the appointment of a receiver would be quite as grave 
an abuse of discretion as any attempted liquidation of the company by the super- 
intendent of insurance. He claims that, even though the number of directors has 
been reduced to less than a quorum, and that only a single officer remains, still a 
receiver could not be appointed. He cites certain cases which, he argues, support 
his contention. They are Ehret v. Ringler, 144 App. Div. 480, 129 N. Y. S. 551, 
and Zeltner v. Zeltner Brewing Co., 174 N. Y. 247, 66 N. E. 810, 95 Am. St. Rep. 574. 

The cases are not in point, however, and furnish no authority therefor. Zeltner 
v. Zeltner Brewing Co., supra, was a case where the entire board of directors 
resigned for the express purpose of having a receiver appointed, and the court 
refused to sanction such a proceeding on their part. Ehret v. Ringler Co., supra, 
was a case where three of the directors had been ousted by the court, and there 
were two remaining directors duly qualified to act, one of whom, its vice-president, 
was, by the by-laws, given all the powers of the president, who had been ousted. 
This had to do with a domestic eorporation, and the court, adopting the language 
of the Zeltner Case, when it was before our court (79 App. Div. 136, 139, 80 N. Y. S. 
338, 340), said: 

“In the case of a domestic corporation it is difficult to see how the subdivision 
could apply, unless upon the sudden physical incapacity or decease of all the directors 
in office.” 

These cases have to do with domestic corporations discharging their corporate 
functions; not with a corporation which has been destroyed in the country which 
gave it birth, or with a corporation which was permitted to do business in the State 
of New York. but which the proof shows has ceased to do any business for several 
years past. The proof here is that this insurance company has been in a state of 
gradual liquidation by its attorneys in fact, and that at the present time it has only 
one reinsurance contract or treaty outstanding. 

The counsel for the plaintiff, in his brief, argues that plaintiff’s authority to 
act for the company is not open to successful challenge, and that under it he has 
a right to the moneys on deposit by virtue thereof, and hence, he claims, that the 
number of stockholders, or their holdings, is not material in the case at all. This 
claim, of course, is much broader than the plaintiff's sworn complaint and his prayer 
for judgment contained therein. All he asked for there was that defendants be 
required to account, that they be restrained from paying the money to the Soviet 
government pending the action, and finally “that the rights of all of the parties to 
this action and of all other stockholders of the insurance company in the premises 
be ascertained, adjudged, and declared.” He did not claim the funds; but the judg- 
ment gives the funds to him. And still we are asked to affirm this judgment. 

[4] His alleged power of attorney is the basis for his technical claim to the 
funds in controversy. Regarding this document, a careful reading of it discloses 
that it apparently gives to Andre powers more comprehensive and extensive than the 
board of directors possessed under the company’s charter. This charter provides 
that a written definition of powers given to a general manager must be approved 
by a general meeting of stockholders. Section 25, Charter. This power of attorney 
was never so approved, and there is no pretense or claim that it was. It was exe- 
cuted in Moscow, in January, 1918, while the plaintiff was in that city as manager 
of the company. It may properly be construed as evidence of his authority then 
and in that country; but is it reasonable to suppose that it was ever intended to be 
in force and effect in America more than five years after the company was destroyed 
by the Soviet government of Russia and its property confiscated? As I read the 
power of attorney, it appears that the plaintiff never became entitled to any of the 
company’s property, as an individual, to deal with as he sees fit; but that is what 
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he is claiming here. I take it that our courts will not aid him in such an under- 
taking. Plaintiff's claim to the possession of these funds pursuant to his power 
of attorney has been recognized by the judgment appealed from, and his receipt is 
all that is required. What he is to do with the money is not stated; so he may 
do with it as he pleases, and his counsel argues that we have no right to inquire. 
Yet, in his brief, he states that: 

“The whole purpose of the action is to procure a release of the reserves and 
deposits of the Northern Insurance Company of Moscow, so as to admit of its 
incorporation as an insurance company under the laws of New York.” 

But nowhere in the judgment, findings, or report of the referee, nor in the 
plaintiff’s testimony, is there a word or provision regarding the subject-matter of 
incorporating the company under the laws of the State of New York. If this be so, 
why was there not some provision made to safeguard the rights of stockholders? 

Since the object of this action was to procure equitable relief in the nature of 
an adjustment of the rights of stockholders and the protection of their interests, and 
this not having been accomplished by the judgment it seems to me that this judg- 
ment should not be permitted to stand. The plaintiff's position here now seems to 
be entirely based upon his so-called power of attorney; but, as I read the instru- 
ment under which he claims to be entitled to the company’s money, I am of the 
opinion that he is not entitled to the rights which he attempts to assert, nor to the 
judgment which was granted to him by the learned referee, and I conclude, there- 
fore, that his complaint should be dismissed. 

A great portion of the very learned and instructive brief of the plaintiff’s coun- 
sel is taken up with the question as to the corporate status of the Northern Insur- 
ance Company of Moscow and the effect upog the company by the decrees, so 
called, of the Soviet government of Russia. He has called our attention to a large 
number of cases where the effect to be given to these decrees has been passed upon 
in one way or another by courts in this country and also in England. These cases, 
however, are not at all analogous to the case under examination here, in which the 
plaintiff appears. Most of them are actions begun by the several insurance compa- 
nies against various defendants, and many other cases are those of creditors against 
Russian insurance companies; many of them have to do with pleadings and inter- 
mediate motions in those several actions. The particular case before us presents 
the question as to whether an individual stockholder, and a minority one at that, 
can come into the courts of our state upon an alleged power of attorney and attempt 
to get possession of the entire assets of a Russian insurance corporation under the 
guise of a so-called stockholder’s action, and procure a judgment which in effect 
turns over the property of the company to the individual stockholder without any 
security or protection to others similarly situated. I do not think the plaintiff has 
made out a case which entitles him to such a judgment, or entitles him to any 
equitable relief upon the record presented here. 

I therefore recommend that the judgment be reversed upon the law and the 
facts, and complaint dismissed, with costs. All findings of fact and conclusions of 
law made in this case by the referee, inconsistent with the decision herein made, are 
reversed. All concur. 
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In re WHITING 
(District Court, W. D. North Carolina, at Greensboro, January 1, 1925.) 
3 Federal Reporter (2d.) 440. 
1. INSURANCE—BENEFICIARY HAS NO “VESTED INTEREST” WHERE 

BENEFICIARY MAY BE CHANGED AT WILL OF INSURED. 

Where by the terms of a life policy the beneficiary may be changed at the will of 
the insured, the beneficiary named has no “vested interest” therein, which means 
a future interest not dependent on an uncertain period or event, or a fixed present 
right of future enjoyment. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

In Bankruptcy. In the matter of W. S. Whiting, bankrupt. On review of 
order of referee. Reversed in part. 

Lee F. Miller, of Johnson City, Tenn., and Duff Merrick and Francis J. Heazel, 
both of Asheville, N. C., for petitioner. 

Wess, District Judge. This cause came on for hearing upon petition for review 
filed by the trustee and the bankrupt in regard to policies of insurance on the life 
of the bankrupt, and the conclusions of law of the referee, and has been extensively 
argued by brief for both the bankrupt and the trustee. 

W. S. Whiting was adjudicated a bankrupt on the 9th of April, 1924. At the 
time of the adjudication the bankrupt had 10 life insurance policies, totaling 
$72.500. The cash surrender value and loan value of these various policies on the 
aforementioned date was $18,415.78. In all of said policies Carolina L. Whiting, wife 
of the said W. S. Whiting, is the beneficiary. In five of said policies she was 
named as beneficiary when the policies were issued. In the other five the estate 
of the bankrupt was named as beneficiary, but the beneficiaries in these policies were 
changed more than four months before the bankruptcy, and the said Carolina L. 
Whiting was substituted as beneficiary; so at the time of the bankruptcy the said 
Carolina L. Whiting was the beneficiary in all of the policies. All of said policies 
contained a clause permitting the change of beneficiary at the will of the insured, 
W. S. Whiting. 

When the bankrupt filed his schedule, he listed these insurance policies and 
claimed them as exempt under the provisions of the Constitution and laws of North 
Carolina. At the first meeting of the creditors the bankrupt was permitted to 
amend his schedule, so as to claim the exemption of $500 of personal property 
allowed by the Constitution of North Carolina. The question now is: - Did these 
policies pass to the trustee, or are they exempt under the Constitution and laws of 
North Carolina? The trustee held that the five policies originally naming Carolina 
L. Whiting as beneficiary did not pass to the trustee, and that the other policies did 
so pass. From this holding both bankrupt and trustee asked that the ruling of the 
referee be reviewed by this court. So the question is whether or not, under the 
Bankruptcy Law and the laws and Constitution of North Carolina, the trustee has 
a right to take charge of these policies and secure on them the $18,415.78 and apply 
it to the debts of the bankrupt. 

Leaving out of consideration any reference to state exemptions, it is clear that 
under section 70a of the Bankruptcy Law (Comp. St. § 9654) the trustee would 
be vested by operation of law with the title of the bankrupt as of the date he was 
adjudicated, because the cash surrender value and the loan value of the ten insur- 
ance policies under the provisions named in these policies are property which the 
bankrupt could have transferred. I believe this proposition is not controverted. 
It will be noted that the bankrupt has not and does not claim exemption of these 
policies in his own interest, and, if he did so claim, his interest would be limited 
in.amount to $500 under the Constitution of North Carolina. 

The case of Cohn v. Malone, Trustee of Cohn, 248 U. S. 450, 39 S. Ct. 141, 
63 L. Ed. 352, holds (quoting syllabus) that “the cash surrender value of a life 
insurance policy, * * * payable to specified persons, with a right in the insured 
° change the beneficiaries, is assets subject to distribution under the Bankruptcy 

ct. ” 

Mr. Justice McKenna, writing the opinion of the court in Cohen, Trustee v. 
Samuels, 245 U. S. 53, 38 S. Ct. 37, 62 L. Ed. 143, says: “The declaration of sub- 
division 3 is that ‘powers which he might have exercised for his own benefit’ ‘shall 
in turn be vested’ in the trustee, and there is vested in him as well all property that 
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the bankrupt could transfer or which by judicial process could be subjected to his 
debts, and especially as to insurance policies which have a cash surrender value 
payable to himself, his estate or personal representative. It is true the policies in 
question here are not so payable, but they can be or could have been so payable 
at his own will and by simple declaration. Under such conditions to hold that 
there was nothing of property to vest in a trustee would be to make an insurance 
policy a shelter for valuable assets, and, it might be, a refuge for fraud.” 

In Burlingham v. Crouse, 228 U. S. 459, 33 S. Ct. 564, 57 L. Ed. 920, 46 L. R. A. 
(N. S.) 148, the court said: “It was the purpose of Congress to pass te the trustee 
that sum which was available to the bankrupt at the time of bankruptcy as a cash 
asset, otherwise to leave to the insured the benefit of his life insurance.” 

[1] So it is clear that, unless the general exemption laws of the state withhold 
these policies from the trustee, there would be no doubt about the title passing 
immediately to the trustee. Counsel for the bankrupt, however, strenuously main- 
tains in his brief that the wife in this case had a vested interest in all of these 
policies. This position, however, is decidedly untenable, in view of the great weight 
of authority holding that in all “changed beneficiary policies” no beneficiary has a 
vested interest. The said terms of the policy giving the insured the right to change 
the beneficiary at will absolutely negative the idea that the beneficiary can have a 
vested interest in the policy. To hold that the beneficiary of such policy has a 
vested interest would be tantamount to destroying the “changed beneficiary” provi- 
sions of the policy itself. 

In Greenberg’s Case (C. C. A.) 271 F. 259, 20 A. L. R. 253, Judge Hough, 
speaking for the Circuit Court of Appeals of the Second Circuit, says: “The 
beneficiary in a life insurance policy, who may at any time be removed from the 
benefited position by the insured and against the beneficiary’s will, cannot have a 
vested interest.” Indeed, this particular point has been passed upon by our own 
Circuit Court of Appeals in the case of Reid v. Durboraw (C: C. A.) 272 F. 99, 
where Judge Woods, speaking for the court, says: “It is true that one named as 
beneficiary has no vested interest and is not entitled to notice of change; that the 
right to change a beneficiary is a property right of the assured, which in the case 
of insolvency the court can require him to exercise in favor of his creditors’— 
citing Cohen v. Samuels, 245 U. S. 50, 38 S. Ct. 36, 62 L. Ed. 143. 

The case of Lanier v. Insurance Co., 142 N. C. 14, 54 S. E. 786, is presented 
to the court by counsel for the bankrupt as settling this question against the views 
just expressed. However, the point in that case was as to the sufficiency of the 
evidence of the plaintiff to justify a verdict in her behalf. The question of vested 
interest in a policy containing the “changed beneficiary clause” did not arise at all. 
The wife and plaintiff was the beneficiary of the insurance policy, which was taken 
out by the husband; and who turned it over to his wife, and she kept it in her 
trunk until the husband’s death. Soon after the death of her husband the policy 
disappeared from her trunk and mysteriously turned up in the possession of the 
defendant insurance company, and the sole question which the court passed upon 
in that case was the sufficiency of the evidence as presented by the plaintiff to 
justify the jury in finding a verdict in her behalf. It is true that in the body of 
the opinion there is a separate paragraph, not connected with the issue under discus- 
sion at all, in which the court did say: “The general ‘rule is that the beneficiary 
of an ordinary life policy has a vested interest and acquires the entire property 
interest in the contract the moment the policy is executed and delivered”—citing 
Bank v. Hume, 128 U. S. 195, 9 S. Ct. 41, 32 L. Ed. 370. 

A careful perusal of Bank v. Hume, however, will show that it does not support 
the obiter statement of the learned judge in the Lanier Case, because in the Hume 
Case the husband was dead. The wife had taken out insurance on her husband’s life, 
and had caused herself to be named as beneficiary in the application for the insur- 
ance and in the policy, and the company looked to her for payment of the premiums. 
The husband from time to time, although insolvent, helped the wife pay some 
premiums, and the trustee undertook to subject the premiums so paid by the dead 
bankrupt to his creditor’s claims, and in considering said facts in that case the 
court did use this language: “It is indeed the general rule that a policy, and 
the money to become due under it, belong, the moment it is issued, to the person 
or persons named in it as the beneficiary or beneficiaries, and. that there is no power 
in the person procuring the insurance by any act of his, or by deed or by will, to 
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transfer to Any other person the interest of the person named.” The court says in 
explanation of this statement that Mrs. Hume “was confessedly a contracting party 
to the policy, and therefore held that Mr. Hume, the bankrupt, could not change 
the beneficiary in the policy, and therefore the premiums on the policy could not 
be claimed by the trustee.” : 

The facts in the case before us are quite different. Mr. Whiting made the 
contracts with the insurance company himself, and named various beneficiaries. It 
is not contended that in any of these policies, Mrs. Whiting ever applied to the 
company for insurance on her husband’s life, or that she ever paid a single premium 
on any of them. Mr. Chief Justice Fuller, in the Bank-Hume Case, explaining the 
“general rule” referred to, limits it to the following cases and conditions: “Where 
the contract is directly with the beneficiary,” where policies run “to the person insured, 
but payable to another having a direct pecuniary interest in the life insured,” and, 
third, “where the proceeds are made to inure by positive statutory provisions.” 

It will be seen, therefore, that neither the Lanier Case, decided by the Supreme 
Court of North Carolina, nor the Bank-Hume Case, is pafallel or applicable to 
the case under consideration. Indeed, it is a contradiction of terms to say that a 
policy containing the “changed beneficiary clause” can possibly give a vested interest 
to the beneficiary. “Vested interest” means generally “future interests that are not 
dependent on an uncertain period or event; a fixed present right of future enjoy- 
ment,” and of course it is idle to say that a beneficiary today, who may be removed 
to-morrow, has or can claim to have, a vested interest. 

The case of In re Pittman, decided by that able and distinguished jurist, 
Judge H. G. Connor, found reported in 275 F. 686, is cited by the counsel for the 
bankrupt as settling this question in favor of the bankrupt, and this court confesses 
that Judge Connor has decided this question contrary to the authorities cited and 
to the view of this court, and, strangely enough, he seems to base his decision largely 
upon the case of Lanier v. Insurance Co., cited above, and, as said above, this case 
does not pass upon the question now before the court, and the dictum to the effect 
that the beneficiary has a vested interest is not supported by the authority cited, 
to wit, Bank v. Hume. So, in my opinion, the entire question turns upon the fact 
as to whether or not these life insurance policies are exempted by the general 
exemption laws of North Carolina. 

{2] It is claimed by the bankrupt’s counsel that these policies are exempt under 
these laws, and the section of the Constitution relied upon as exempting them is as 
follows: Section 7, article 10, of the Constitution of North Carolina provides: 
“The husband may insure his own life for the sole use and benefit of his wife and 
children, and in case of the death of the husband the amount thus insured shall be 
paid over to the wife and children, or to the guardians, if under age, for her or 
their own use, free from all the claims of the representatives of her husband or 
any of his creditors.” 

It is perfectly clear to the court that this section of the Constitution means 
simply that, when a husband dies leaving insurance to his wife, such insurance 
shall not be subject to pay the debts of the deceased husband. That, however, is 
not the case before us now. The husband, W. S. Whiting, and his wife, are both 
living. Had Mr. Whiting died before he was declared a bankrupt, the wife under 
this section of the Constitution would have been entitled to every dollar of his 
insurance, free from all claims of her husband’s creditors, and she would have had 
a vested interest the moment of his death. This section of the Constitution intended 
to provide for a wife after the husband and bread-winner is gone, and such provi- 
sions in the various Constitutions of the states are regarded generally as wise and 
humane. It was never intended, however, that the wife should have both the 
insurance and the bread-winner at the same time. 

[3] However, the counsel insists that all of these policies, if not exempt by 
this section of the Constitution, are exempt by reason of section 6464 of the Con- 
solidated Statutes of North Carolina, which in part reads as follows: “Every 
policy of life insurance made payable to or for the benefit of a married woman, 
or after its issue assigned, transferred, or in any way made payable to a married 
woman, or to any person in trust for her or for her benefit, whether procured by 
herself, her husband, or by any other person, and whether the assignment or 
transfer is made by her husband or by any other person, inures to her separate use 
and benefit and to that of her children, if she dies in his lifetime.” 






1052 Insurance Law Journal, Vol. 64. [June, 1925 


The Legislature evidently based its right to pass this statute upori the section 
of the Constitution above quoted, and, so far as it applies to the husband taking 
the insurance in behalf of his wife, the statute is perfectly constitutional. But this 
statute is necessarily limited by the limitations of the constitutional provision, and 
that provision contains this vital clause upon which the whole section hinges, to 
wit, “and in case of the death of the husband the amount thus insured shall be 
paid over to the wife,” etc. The Legislature could not have intended to make a 
contingent interest which a beneficiary has in a “changed beneficiary clause” policy 
become a vested interest during the lifetime of the husband. If it had attempted 
to do so, it would have failed, because it would have been unconstiutional from two 
points of view: One being that there is no warrant in the Constitution of the 
state for such a construction of the statute; and, next, it would have been destroying 
the contract in the policy itself, which gives to the insured the right to change 
the beneficiary as often as he chooses. 

The Legislature never intended, in my opinion, to allow a man to insure his 
life for the sum of, say, $72,000, payable to his wife, with a “changed beneficiary 
clause” in the policy, and then permit him to take from his business, and therefore 
from his creditors, $30,000; and pay as premiums on these policies, and then go into 
bankruptcy and have all claims of creditors wiped out against him by the beneficent 
bankruptcy laws, and then, the next day after he is discharged, let him go to the 
insurance companies, where he has deposited these large amounts of money, sign 
his policies, and take from the insurance companies $18,000 cash surrender value 
and put it in his pocket, and then snap his fingers at his creditors and laugh at 
the absurdity of such a law. We would then have the anomaly of a rich bankrupt. 
I assert with confidence that the Legislature of North Carolina never intended that 
this enactment should have such effect. 

But I am admonished by counsel for the bankrupt that I should follow the 
decision in Holden v. Stratton, 198 U. S. 202, 25 S. Ct. 656, 49 L. Ed. 1018. In that 
case the Legislature of the state of Washington enacted that “the proceeds or avails 
of all life insurance shall be exempt from all liability for any debt.” No one for 
a moment would contend that such an act of the Legislature of North Carolina 
would be constitutional, because section 10 of the Constitution of North Carolina, 
with reference to insurance policies, cannot be enlarged or restricted. 

The statute of Washington in the Holden-Stratton Case was upheld on the 
ground that the Constitution gave the Legislature the power to enact such a law, 
although it was contended that the exemption was in conflict with the Constitution 
of that state. That legislative enactment was based upon the following language 
in the Constitution: “The Legislature shall protect by law from forced sale a 
certain portion of the homestead and of the property of all heads of families.” It 
was claimed that this language imposed a limitation on the general power of the 
Legislature to determine the amount and character of the property which would 
be exempt. Chief Justice White. quoting the Constitution of California, which 
has an identical provision, said: “It has been decided that the character 'and amount 
of property which shall be exempt from execution is purely a question of legislative 
policy.” This provision of the Washington Constitution, under which the Holden- 
Stratton Case was decided, is totally different from the constitutional provision with 
reference to insurance policies in North Carolina. In the Washington case the 
Constitution gave the Legislature the right to exercise “legislative policy” as to what 
property should be exempted. It will be noted, also, that the insurance policy involved 
in the Holden-Stratton Case did not contain the “changed beneficiary clause,” but 
was made payable to the wife without the right to change the beneficiary. 

I therefore hold and adjudge that the trustee is vested by operation of law with 
the title to all ten of the policies in question, for the purpose of securing their 
cash surrender value and loan value, to be applied to the debts of the bankrupt; 
and it is so ordered. 
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BROWN v. HOME LIFE INS. CO. OF NEW YORK (COLVIN et al. 
Interveners.) (No. 4469.) 
(District Court, E. D. Oklahoma. January 19, 1925.) 
3 Federal Reporter (2d) 661. 
(Syllabus by the Court.) 

1, INSURANCE—BENEFICIARY HAD NO VESTED RIGHT WHERE 
POLICY RESERVED TO INSURED THE RIGHT TO CHANGE 
BENEFICIARY. 

Under a life insurance policy reserving to insured the right, without the consent 
of the beneficiary, to change the beneficiary, the original beneficiary had no vested 
right, but only a mere expectancy during the lifetime of the insured. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. INSURANCE—EQUITY WILL REGARD INDORSEMENT OF CHANGE 
OF BENEFICIARY AS COMPLETED WHERE INSURED FAILED 
WITHOUT VALID REASON TO MAKE INDORSEMENT 
Where a policy of life insurance provides, “When the right of revocation has 

been reserved, the insured, if there be no existing assignment of the policy filed 
with the company as herein provided, may, while the policy is in force, designate 
a new beneficiary, with or without reserving the right of revocation, by filing 
written notice thereof at the home office of the company, accompanied by the 
policy, for suitable endorsement thereon. Such change shall take effect upon the 
endorsement of the same on the policy by the company and.not before,” and the 
insured submits to the home office the required notice on a blank furnished by the 
company for the purpose of changing the beneficiary and returns the policy, and the 
company fails and refuses to make the suitable indorsement for no valid reason, 
equity will regard the indorsement of the change of beneficiary as completed and 
entitle the new beneficiary to the proceeds of said policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

At Law. Action by Gertrude F. Brown against the Home Life Insurance 
Company of New York, in which H. C. Colvin, trustee in bankruptcy of the estate 
of Curtis Brown, a bankrupt, and another, intervened. Decree for plaintiff, with 
condition. 

William S. Rogers, of Tulsa, Okl., for plaintiff. 

Klienschmidt & Johnson, of Tulsa, Okl., for defendant. 

D. F. Gore and E. J. Lundy, both of Tulsa, Okl., and Julius Moses, of Chicago, 
Ill., for trustee. : 

KENNAMER, District Judge. Mrs. Gertrude F. Brown instituted this action 
against the Home Life Insurance Company, a corporation, to recover $40,000 
alleged to be due upon two ordinary life insurance policies issued by the defendant 
company upon the life of Curtis C. Brown. Boone Williams, trustee in bankruptcy 
of Curtis Brown Company, a corporation, bankrupt, and H. C. Colvin, trustee in 
bankruptcy of estate of Curtis C. Brown, bankrupt, have intervened in the action. 
The defendant insurance company has answered tendering the amount of the policies 
into court and assumed the position of a disinterested stakeholder of the proceeds due 
on the policies. 

The material facts necessary to be considered in determining this cause are 
that on the 12th day of August, 1919, the Home Life Insurance Company of New 
York, in consideration of an annual premium of $724.40 paid by the Curtis Brown 
Company, executed and delivered to Curtis C. Brown an ordinary life insurance 
policy in writing in the sum of $20,000, policy No. 239366, in which Curtis Brown 
Company was named beneficiary. On the 3lst day of August, 1921, the defendant 
insurance company, in consideration of a premium of $755.40, executed and~delivered 
an ordinary life insurance policy to Curtis C. Brown, insured, in the sum of $20,000, 
Policy No. 263476, in which the Curtis Brown Company was named beneficiary. 

On March 26, 1924, Curtis Brown Company was adjudged a bankrupt and 
Boone Williams was appointed trustee. Curtis Brown was president and managing 
officer of the Curtis Brown Company. The schedules attached to the petition filed 
in the bankruptcy proceedings of Curtis Brown Company listed the policies as 
assets of said company, and the petition was verified by Curtis Brown. On April 
24, 1924, Curtis Brown being in possession and control of the insurance policies, 
returned the same to the head office of the insurance company, together with 
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written directions to change the beneficiary in the policies from the Curtis Brown 
Company to Gertrude F. Brown, his wife. 

On May 27, 1924, the insured, Curtis C. Brown, was adjudged a bankrupt, and 
the following September H. C. Colvin was appointed trustee of the bankrupt estate 
of the insured. On May 2, 1924, the defendant insurance company in writing 
acknowledged receipt of the policies and the written request of the insured Curtis C. 
Brown to change the beneficiaries in the policies and sent to the insured blank 
forms of direction for change of beneficiary, which the insured Curtis C. Brown 
filled out and executed in accordance with the request of the insurance company 
and returned to it. Receipt of same were acknowledged on May 9, 1924. During 
the time from May 2 until May 9 the defendant insurance company received 
notice from Boone Williams, trustee in bankruptcy of the Curtis C. Brown Com- 
pany estate, that the trustee claimed the policies as assets of the estate. 

The defendant insurance company on receiving this notice from the trustee of 
the Curtis Brown Company, bankrupt, notified the insured, Curtis C. Brown, that 
by reason of the claim having been made by the trustee it was deferring any 
action in reference to indorsing the name of new beneficiary pending an adjust- 
ment of the claim of Boone Williams, trustee in bankruptcy, to the policies. Without 
any indorsement having been made as provided in the policies, this condition existed 
until the 6th day of August, 1924, when the insured, Curtis C. Brown, died. Gertrude 
F. Brown claims the proceeds of the policies as the beneficiary asserting that the 
insured, Curtis C. Brown, having fully complied with all the requirements of the 
contract of insurance to acomplish a change of beneficiary in the policies, equity 
will regard the change as having been actually made. Also, the right to change 
beneficiary having been reserved in the application and the contracts of insurance the 
first name beneficiary, Curtis Brown Company, had no vested right but cnly a mere 
expectancy during the life of the insured. The intervener, H. C. Colvin, trustee 
in bankruptcy of the estate of Curtis C. Brown, contends chat regardless of who 
the beneficiary may be, that he as such trustee is entitled to the cash surrender 
value of the policies in question under the provision of sections 5 and 70 of the 
Bankruptcy Act (Comp. St. §§ 9590, 9654). The intervener, Boone Williams, trustee 
in bankruptcy of the Curtis Brown Company, contends he is entitled to the proceeds 
of the two insurance policies in question on the ground that the corporation was 
at all times the owner of the policies and also for the reason that it was the 
beneficiary therein, and that the alleged change of beneficiary was ineffectual. 

In determining the controlling question in this case it may be well to observe 
that the policies in controversy contained the following provision: 

“When the right of revocation has been reserved, the insured, if there be no 
existing assignment of the policy filed with the company as herein provided, may, 
while the policy is in force, designate a new beneficiary, with or without reserving 
the right of revocation, by filing written notice thereof at the home office of the 
company, accompanied by the policy, for suitable indorsement thereon. Such change 
shall take effect upon the indorsement of the same on the policy by the company 
and not before. If any beneficiary, under either a revocable or irrevocable designa- 
tion, shall die before the insured, the interest of such beneficiary shall vest in the 
insured unless otherwise herein provided.” 

The application for the insurance policy also reserved to the insured the power 
to change beneficiary, which applications by reference were made a part of the 
policies. 

It is plain the insured reserved the unqualified right to change the beneficiary. 
The. manner of effectuating such change was provided for by only requiring the 
insured to request such change by filing written notice thereof with the insurance 
company at its home office and upon returning the policies for proper indorsement. 
While it is provided that the change is to become effective when the designation 
of new beneficiary is indorsed on:the policy by the company, it is clear the only. 
purpose of this last provision of the taking effect of the change in beneficiary upon 
indorsement on the policy is for the protection of the company, and I cannot agree 
that this provision required the assent of the company before the insured would 
have the right to exercise his power of making a new appointment. It is well settled 
that where no reservation of a right to change beneficiary exists in an ordinary 
policy, the interest of the beneficiary is a vested interest, and the insured is without 
power by deed of assignment or will or any other acts of his to transfer to any 
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other person the interest of the person so named as beneficiary. In such a policy 
the beneficiary, the moment it is issued, acquires a vested right which cannot be 
affected by any right of the insured subsequent to the execution of the policy, except 
it be a breach of the condition. Washington Central Bank v. Hume, 128 U. S. 
195, 9 S. Ct. 41, 32 L. Ed. 370; Mutual Benefit Life Insurance Co. v. Swett et al., 
222 F. 200. 137 C. C. A. 640, Ann. Cas. 1917B, 298; City National Bank of Lawton 
v. Lewis, 73 Okl. 329, 176 P. 247; Supreme Council of Royal Arcanum v. Sue B. 
Behrend, 247 U. S. 394, 38 S. Ct. 522, 62 L. Ed. 1182, 1 A. L. R. 966. 

[1, 2] But in an ordinary life insurance policy where the right is reserved to 
change the beneficiary by the insured, and the insured has substantially complied with 
all the requirements of the contract of insurance to accomplish a change of bene- 
ficiary in the policy, such change of beneficiary cannot be defeated by the failure 
of the insurance company to indorse the change upon the policy when no valid 
reason exists why such endorsement was not made, but in such situation equity 
will regard that as done which ought to have been done. In determining the right 
of the last-named beneficiary to the proceeds of the contract of insurance, equity 
will treat the change as having been accomplished. In reaching this conclusion, the 
court is not unmindful of the rule adhered to by many authorities that, where the 
insured enters into a contract with third persons to name such persons as beneficiaries 
in an insurance policy upon the expressed condition that such third person will pay 
the premiums on the policy, equity will not recognize any change of beneficiary 
under such circumstances; but in the instant case there is no evidence establishing 
such an agreement on the part of the insured with the Curtis Brown Corporation. 

The only evidence in this regard in the record is that Curtis Brown, who owned 
the controlling interest in the corporation, agreed with another stockholder that it 
would be well to take out on each of their lives an insurance policy for the benefit 
of the corporation. From such evidence I do not believe the inference may be 
drawn that there existed a contract between Curtis Brown Corporation and the 
insured, Curtis Brown, that in consideration of the insured securing insurance and 
the payment of the premium by the corporation that the insured Curtis Brown 
obligated himself not to change the beneficiary in the event such corporation became 
bankrupt and ceased to exist as a going concern. In this case the Curtis Brown 
Corporation had the benefit of the protection afforded by the two insurance policies 
as long as-it was a going corporation. 

In the case of Supreme Council of the Royal Arcanum v. Behrend, supra, 
Justice Brandeis said: 

“The mere fact that she paid some, and possibly all, of the assessments, prior 
to the change of beneficiary, even if paid out of her separate estate, raises no legal 
claim. Perhaps there was not even a moral claim; since throughout the period 
during which she paid assessments she enjoyed full protection which the order 
agreed to furnish; and for this alone payments were made.” 

[3] With regard to the claim of H. C. Colvin, trustee of the estate of Curtis 
Brown, bankrupt, that under section 70 of the Bankruptcy Act, the trustee is entitled 
to the cash surrender value of the insurance policies, I deem it sufficient to say that 
the statute of Oklahoma, section 6727, Compiled Statutes 1921, provides: 

“Every policy of life insurance made payable to or for the benefit of a married 
woman, or which after its issue is assigned, transferred, or in any way made payable 
to a married woman, or to any person in trust for her or for her benefit, whether 
procured by herself, her husband or by any other person, and whether the assignment 
or transfer is made by her husband or by any other person, shall inure to her 
separate use and benefit, subject to the provisions of the preceding section relating 
to premiums paid in fraud of creditors, and subject to any indebtedness on account 
of the policy: Provided, that the insured under such policy shall not be denied the 
right to change the beneficiary where this right is expressly reserved in the policy.” 

And that according to the provisions of this section of the Oklahoma statute, 
the beneficiary, Gertrude Brown, the wife of the deceased, is entitled to the proceeds . 
of the policies, including the cash surrender value. The proceeds of the policies 
are exempt under the statute and do:not pass to the trustee in bankruptcy for the 
benefit of the creditors of the bankrupt estate. 

This question as here involved has been decided adversely to the contention of 
counsel for Colvin, trustee, in the cases of Magnuson v. Wagner, 1 F. (2d) 99, 
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decided by the Eighth Circuit Court of Appeals, August 11, 1924; Ralph v. Cox, 
1 F. (2d) 435, Eighth Circuit Court of Appeals, September 9, 1924. 

[4] This action originated as a law action against the insurance company, but 
the insurance company having tendered the amount of the policies into court, now 
occupies the position of an interpleader, and as suggested by counsel in oral argu- . 
ment the proceeding now is in the nature of an action in equity to determine re- 
spective claims of the parties as who is the rightful owner of the funds. United 
States, to use of Morris v. Richardson et al., 223 F. 1010; 139 C. C. A. 386. 

Therefore the court is of the opinion that the plaintiff is entitled to the proceeds 
of the two policies of insurance, and in granting to the plaintiff the relief for which 
she prays it will be upon the condition that she return to the trustee in bankruptcy 
of the Curtis Brown Company the amount of the premiums paid by the company, 
together with six per cent. interest, and that the cost of this action be taxed equally 
to the plaintiff and to the trustee in bankruptcy of the Curtis Brown Company. 

It is ordered that the decree be entered accordingly. 


PARKER et al. v. MOSAIC TEMPLARS OF AMERICA. (3 Div. 479.) 
(Court of Appeals of Alabama. Oct. 7, 1924. —— Denied Noy. 18, 1924. 
firmed on Mandate Feb. 17, 1925.) 

103 Southern Reporter 63 
1. INSURANCE—BENEFICIARY HELD TO TAKE UNDER POLICY AS 

BENEFICIARY, AND NOT UNDER WILL OR DEVISE. 

Under fraternal benefit society insurance policy providing that it should be 
payable to certain classes to whom it should be willed or assigned, beneficiary took 
as a beneficiary, and not under a will or devise. 

(For other cases, see Insurance, Dec. Dig. § 775.) 

2. INSURANCE—STATUTE DESIGNED TO PROTECT RIGHTS OF SUB- 
SEQUENT BENEFICIARIES OF INSURED AND SOCIETY IN MAKING 
PAYMENT TO SUCH BENEFICIARIES. 

Code 1923, § 8445, providing that each member of a fraternal benefit society shall 
have right to designate his beneficiary, and that no beneficiary shall obtain any 
vested interest in benefit until it has become due and payable, is designed to pro- 
tect riglts of subsequent beneficiaries of insured, selected by him, and to protect 
society in making payment to such beneficiaries. 

(For other cases. see Insurance. Dec. Dig. § 783.) 

3. INSURANCE—FRATERNAL BENEFIT SOCIETY REQUIRED TO PAY 
WHEN TERMS OF CONTRACT HAVE BEEN MET. 

When terms of contract on part of insured have been met and a loss occurs, 
fraternal benefit society must pay. 

(For other cases,*see Insurance, Dec. Dig. § 783.) 

Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 

Action on a policy or certificate of insurance by Wilkse Parker and others 
against the Mosiac Templars of America. Following adverse rulings on pleading, 
plaintiff take a nonsuit and appeal. Reversed and remanded. 

Certiorari granted by Supreme Court in Ex parte Mosiac Templars of America, 
103 So. 65. 

Hill, Hill, Whiting, Thomas & Rives, of Montgomery, for appellants. 

C. H. Roquemore, of Montgomery, for appellee. 

SamFrorD, J. The plaintiffs are the only heirs at law of Bettie Alexander, de- 
ceased, and as such bring this suit. The defendent is a fraternal society and as 
such on January 13, 1912, issued its policy of insurance on the life of Nancy Raife. 
In the face of said policy it is provided: 

“Nancy Raife, of Athletic C. No. 826. Located at Montgomery, state of 
Alabama. was a financial member and in good standing at the issuing of this policy; 
if they should so continue until death, their widow, widower, mother, father, sister, 
brother or relative by blood to the fourth degree ascending or descending to whom 
this policy may be willed or assigned shall be paid any sum not to exceed $300.00.” 

Nancy Raife continued a member of the society in good financial standing 
until her death on, to wit, November 12, 1922, entitling the beneficiary under the 
policy to receive $300. Proof of the death of the insured was duly made and filed 
with the society. At the time the policy was issued Nancy executed and filed 
with the society the following “will and assignment.” 

“I, Sister Nancy Raife, do hereby will and assign the benefits of this policy 





Life] Parker v. Mosaic Templars of America 1057 


to: Name of beneficiary: Mother Bettie Alexander. Whatever amount may be 
due on this policy.” 

_ This assignment was duly witnessed by the officers. Bettie died before Nancy, 
owing no debts, but no change was ever made or attempted as to the beneficiary. 

[1] We are of the opinion that the words, “to whom this policy may be willed 
or assigned,” as used in this policy, does not contemplate a last will and testament 
in its legal acceptation, but it is the method employed by the society in designating 
the beneficiary, and that the beneficiary takes as-a beneficiary, and not under a will 
or devise. Dennett v. Kirk, 59 N. H. 10; Thameuf v. K. of B. of Pa., 12 Pa. 
Super. Ct. 195; Kepler v. S. L. K. of H., 45 Hun (N. Y.) 274; Ledebuhr v. 
W. T. Co. 112 Wis. 657, 88 N. W. 607. It may be, if the contract or the 
by-laws of the society provided for a designation of a beneficiary by a last will 
and testament solely, such requirement would be valid, but in the instant case it is 
so obvious that the words used were for the purpose of indicating to the society 
who the beneficiary was to be, it-is needless to discuss those authorities holding to 
a that, where the designation is by will, the legal formalities must be complied 
with. 

It also appears that Bettie Alexander was the mother of the insured, and 
therefore was within the degree of relationship permitted in the policy. 

[2, 3] It is not necessary for us to decide whether a change of the beneficiary 
could have been made under the terms of the policy or the constitution and by-laws 
of the society. In the instant case, it was not done, although the beneficiary died 
before the insured. We are not unmindful of that provision in section 8445 of the 
Code of 1923: 

“* * * Each member shall have the right to designate his beneficiary, and from 
time to time have the same changed in accordance with the laws, rules or regulations 
of the society, and no beneficiary shall have or obtain any vested interest in the said 
benefit until the same has become due and payable upon the death of the said 
member.” 

But we cannot be brought to believe that the statute above quoted plans any 
such limitations as would result in a confiscation of the premiums paid by the member, 
which would be the case if we should construe the statute as contended for by 
appellee. The statute was evidently designed to protect the rights of subsequent 
beneficiaries of the insured, selected by him, and to protect the society in making pay- 
ment to such beneficiaries. As to who the beneficiary is, the society has no voice so 
long as such beneficiary is within the proper degree of relationship to the insured, 
and the designation is made according to such rules as will give the society notice. 
A policy of life insurance issued by a fraternal benefit society in reality differs very 
little from an ordinary life insurance contract. When the terms of the contract on 
the part of the insured have been met and a loss occurs, it becomes the duty of the 
society to pay. Any other rule would be a subversion of justice, unfair to the insured, 
and unjust to every honest fraternal issuing contracts of insurance to its member. 
The contract of insurance in this case differs in no substantial point from ordinary 
life insurance policies issued by ordinary life insurance companies. True, in n-itual 
aid societies the members are bound by the constitution and by-laws of the society, 
but in spite of this there still remain the mutual obligations under the contract. This 
principle is recognized in several cases by the Maryland Court of Appeals cited and 
quoted from in Thomas v. Cochran, 89 Md. 390, 43 A. 792, 46 L. R. A. 160. The case 
just cited is in many respects analogous to the case at bar. To the same effect is the 
holding in Johnson v. Hall, 55 Ark. 210, 17 S. W. 874; Handwerker v. Diermeyer, 96 
Tenn. 619, 36 S. W. 869. One of the clearest statements of the law to be found in 
the books is that of Phillimore, J., in the case of Caddick v. Highton et al., 68 Law 
Journal (new series) 281, a case almost, if not quite, the same as the case at bar, 
where he says: 

“The legal personal representative of the party to a contract is always entitled, 
and in many cases is bound, to stand in the shoes of his principal. I-do not see any- 
thing in the words relied on by counsel for the defendants, that the society will pay 
the nominees in all cases, to prevent this money being due to the legal personal repre- 
sentative of the nominee, and therefore I decide this case in favor of the plaintiff 
upon the second ground, which is that the legal personal representative of a nominee 
where the nomination has not been revoked is entitled to stand in the position of the 
nominee and to receive the policy moneys from the society.” 

In cases where the controversy was between the estate of the insured and the 
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beneficiary, the courts have sometimes held the title to the insurance fund was in one 
and sometimes in another, but we have found only one state where the courts have 
held that the death of the beneficiary prior to the death of the insured relieved the 
insured of the duty to pay. To the contrary of this the Supreme Court of Arkansas, 
being the state of the domicile of this society, and in which state the contract here 
sued on was executed in a case similar to the one here being considered, held: 

“The contract in the case at bar and the benefit certificate issued by the society 
constitute an ordinary insurance policy.” Block v. Valley Mut. Ins. Assn., 52 Ark 
202, 12 S. W. 477, 20 Am. St. Rep. 166. 

Also, in a later case from the same state, where a beneficiary had died before 
the insured member of a mutual benefit society, it was held that: 

“The appellants were entitled to represent their mother and to take her share of 
the proceeds of the benefit certificate held by their grandmother.” Johnson v. Hall, 
55 Ark. 210, 17 S. W. 874. : 

If neither the policy nor the constitution and by-laws provided for a change of 
beneficiaries, then the original beneficiary had an interest in the policy which descended 
to her heirs, 4 Cooley’s Briefs, p. 3755 (q), Ib. 3779, and authorities, there cited. 
If there was a provision for a change of beneficiaries and it was done, then no inter- 
est in the policy became vested. 4 Cooley’s Briefs, p. 3758; Lamont v. Grand L. Iowa 
L. of H. (C. C.) 31 F. 177. In the instant case the mother was designated as bene- 
ficiary, and no change or effort to change this was mode prior to the death of the 
insured. So that in any event the rights of Bettie Alexander became vested before 
the bringing of this suit. That being the case, and no administration being necessary 
under the pleadings in this case, the heirs of Bettie Alexander, the beneficiary named 
in the policy, are the proper persons to whom the proceeds of the policy should he 
paid. Thomas v. Cochran, 89 Md. 390, 43 A. 792,46 L. R. A. 160; Expressman’s Mut. 
B. Assn. v. Hurlock, 91 Md. 585, 46 A. 957, 80 Am. St. Rep. 470; Chartrand v. Brace, 
16 Colo. 19, 26 P. 152, 12 L. R. A. 209, 25 Am. St. Rep. 235. 

The rulings of the trial court were in conflict with the above, and for such errors 
the judgment is reversed and the cause is reinstated on the docket in the circuit 
court for trial. 

Reversed and remanded. 

Per Curiam. Affirmed on authority of Ex parte Mosaic Templars of America 
(Ala. Sup.) 103 So. 65. 


Ex parte MOSAIC TEMPLARS OF AMERICA. PARKER et at. v. MOSAIC 
TEMPLARS OF AMERICA. (3 Div. 690.) 
(Supreme Court of Alabama. Jan. 28, 1925.) 
103 Southern Reporter 65. 

1. INSURANCE—BENEFICIARY’S INTEREST IN CERTIFICATE A MERE 
EXPECTANCY BECOMING VESTED ONLY ON DEATH OF INSURED. 
Interest of beneficiary in certificate on life of member of fraternal benefit 

society is mere expectancy which becomes vested only on death of insured, in view 

of Code 1923, § 8445. 

(For other cases, see Insurance, Dec. Dig. § 783.) 

2. INSURANCE—POLICY HELD PAYABLE TO ESTATE OF INSURED, 
WHERE BENEFICIARY DIED BEFORE INSURED, AND NO CHANGE 
WAS MADE IN POLICY. 

Proceeds of a fraternal benefit insurance certificate of a society, governed by 
Code 1923, § 8439 et seq., were payable to estate of insured, where beneficiary died 
before insured, and no change was ever made in policy; beneficiary acquiring no 
vested interest in policy until death of insured. 

(For other cases, see Insrance, Dec. Dig. § 785.) 

Certiorari to Court of Appeals. 

Petition of the Mosaic Templars of America for certiorari to the Court of 
Appeals to review and revise the judgment and decision of that court in the case of 
Parker et al. v. Mosaic Templars of America, 103 So. 63. Certiorari granted; re- 
versed and remanded. 

C. H. Roquemore, of Montgomery, for petitioner. 

Hill, Hill, Whiting, Thomas & Rives, of Montgomery, opposed, — k 

Sayre, J. Appellants sued to recover the amount of a policy of insurance issued 
by appellee on the life of Nancy Raife. Appellee is a fraternal benefit society, and 
is governed by the Act of April 24th, 1911 (Acts, p. 700 et. seq.), now section 8439 
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et seq. of the Code of 1923. Nancy Raife was a member, and had designated Bettie 
Alexander as the beneficiary of the policy. Bettie died long before Nancy; but 
Nancy continued during her life to pay premiums—contributions to “endowment,” it 
is called—and dues, without designating any other beneficiary. The promise of the 
policy is “at the death of said insured to pay to the person or persons mentioned in 
the will made by the insured during their lifetime’—which the Court of Appeals, 
looking to cognate provisions of the policy, correctly held to include the designation 
of a beneficiary as elsewhere and otherwise provided in the policy—‘“the following 
amounts,” etc. The pleadings exclude the conclusion that insured made a testamentary 
disposition of the policy or its proceeds. Bettie Alexander was the mother of insured; 
appellants are cousins of Bettie. 

Section 8445 of the Code provides: 

“8445. Beneficiaries Defined—The payment of death benefits shall be confined to 
wife, husband, relative by blood to the fourth degree ascending or descending, father- 
in-law, mother-in-law, son-in-law, daughter-in-law, stepfather, stepmother, step- 
children, children by legal adoption, or to person or persons dependent upon the mem- 
ber; but, if after the issuance of the original certificate the member shall become 
dependent upon an incorporated charitable institution, he shall have the privilege, 
with the consent of the writer, to make such institution his beneficiary. Within the 
above restrictions each member shall have the right to designate his beneficiary, and, 
from time to time, have the same changed in accordance with the laws, rules or 
regulations of the society, and no beneficiary shall have or obtain any vested interest 
in the said benefit until the same has become due and payable upon the death of the 
said member ; but any society may, by its laws, limit the scope of beneficiaries within 
the above classes.” 

The question presented for decision is whether appellants are on the facts stated 
entitled to recover of the defendant fraternal benefit society. 

[1, 2] The interest of a beneficiary in the certificate on the life of a member of 
a fraternal benefit society is a mere expectancy, which becomes vested.only on the 
death of the insured. 4 Cooley's Briefs, p. 3755; McDonald v. McDonald (Ala. Sup.) 
102 So. 38; Slaughter v. Grand Lodge, 192 Ala. 305, 68 So. 367. Such is the effect 
also of the statute, supra. And so it is correctly held that, if the insured and the 
beneficiary die at the same time, there is no instant of tine when the named bene- 
ficiary’s expectancy could ripen into a vested right so as to descend to his next of kin 
or distributees under the statute of distributions. Balder v. Middeke, 92 Ill. App. 
227. In many cases it has been held, and correctly so in our judgment, that since the 
beneficiary designated in the certificate of a mutual benefit association has no vested 
interest, if such beneficiary dies before the member and no other beneficiary has been 
designated, the proceeds of the certificate, on the death of the insured, will not go to 
the next of kin of the beneficiary, but, subject to the rules of the association, to 
the estate of the insured. 4 Cooley’s Briefs, pp. 3781, 3782, where the cases are cited. 
The cases support the text, and others might be cited to the same effect. A small 
minority of adjudicated cases hold to the contrary; but it will be found on examina- 
tion that they may be discriminated on the facts, or the courts deciding them took 
a view of the law different from that expressed in the statute to which we have 
referred, now of general adoption by the states of this Union. 

Thus will be seen our judgment that the Court of Appeals erred in its opinion to 
the effect that the proceeds of the policy in suit descended to the next of kin or 
distributees of the deceased beneficiary. ; 

We are asked to hold that, under the special provisions of the policy, appellee, 
defendant in the trial court, was not under duty to pay to any one. But that question 
is not involved, and will be decided when the estate of the insured may be heard. 

Certiorari granted; judgment reversed and cause remanded. 

All the Justices concur. 


NATIONAL LIFE INS. CO. v. GREGG. (No. 201.) 
(Supreme Court of Arkansas. March 2, 1925.) 
269 Southwestern Reporter 62. 

1. INSURANCE—GENERAL PROVISION OF POLICY HELD NOT CON- 
TROLLING OF SUBSEQUENT PROVISION CONTAINING UNAM- 
BIGUOUS STIPULATION AGAINST LIABILITY IN PARTICULAR 
INSTANCES. Aa ii : 
Clause of insurance policy defining insured’s liability and containing no stipula- 
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tion against liability, held not conflicting with nor controlling of subsequent pro- 
vision containing clear and unambiguous stipulation against liability in particular 
instances. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 


2. INSURANCE—IT IS DUTY OF COURT TO GIVE EFFECT TO ALL 
PROVISIONS OF POLICY AND CONSTRUE THEM AS HARMONI- 
OUS, IF POSSIBLE. 

It is duty of court to give full effect to all clauses of policy and construe 
them as harmonious, if possible. 
(For other cases, see Insurance, Dec. Dig. § 146[2].) 


3. INSURANCE—INSURER’S WAIVER OF STIPULATION AGAINST 
LIABILITY IN PARTICULAR INSTANCES HELD NOT ESTAB- 
LISHED. 

That third letter written by insurer requesting proof as to manner in which 
insured met his death failed to contain statement that insurer neither admitted nor 
denied liability as did two prior letters, held not to constitute waivet by insurer of 
stipulation in policy against liability in particular instances. 

(For other cases, see Insurance, Dec. Dig. § 396[1].) 

Appeal from Circuit Court, Craighead County; G. E. Keck, Judge. 

Action by Mary McGee against the National Life Insurance Company, revived 
in the name of her administrator, J. A. Gregg. Judgment for plaintiff, and defendant 
appeals, Reversed and remanded. 

Gordon Frierson, of Jonesboro, and Carmichael & Hendricks, of Little Rock, 
for appellant. . . 

Hawthorne, Hawthorne & Wheatley, of Jonesboro, for appellee. 

McCuttocy, C. J. Appellant issued to George McGee its policy of indemnity 
for “loss of life or time by either accident or sickness and for loss of limb or 
sight by accidental means,” the total sum payable for loss of life being $200. The 
policy was payable to appellee’s intestate, Mary McGee, who was the wife of 
George McGee. While the policy was in force George McGee came to his death 
as the result of a pistol shot fired by Toney Dowell, and this action was instituted 
against appellant by appellee’s intestate, Mary McGee, to recover the sum of $200, 
the amount specified in the policy as a death benefit. There was-a recovery in the 
trial below, and after the appeal was prosecuted here Mary McGee died, and the 
cause was revived in the name of appellee as administrator of her estate. 

The pertinent clauses in the policy are as follows: 

“Total Accident Disability. 

“(A) At the rate of twenty dollars per month for the period, not exceeding 
five consecutive years, that bodily injuries effected during the life of this policy 
solely through external, violent and accidental means shall, directly and independently 
of all other causes, wholly and continuously from date of accident disable and 
prevent the insured from performing every duty pertaining to his business or 
occupation and require and receive at least once in each seven days the attendance 
of a legally qualified physician or surgeon, but shall not result in any of the losses 
mentioned in paragraph C. 

“Specific Total Losses. 

“(C) If the injuries described in paragraph A shall independently of all other 
causes, immediately, wholly and continuously from date of accident disable and 
prevent the insured from performing every duty pertaining to his business or occu- 
pation shall, during the period of such disability and within ninety days from date 
of accident, solely result in any one of the following specific total losses (suicide, 
sane or insane is not covered) the company will pay, in lieu of all other indemnity 
except that arising under paragraph L, * * * but not only one specific total loss (the 
greater) resulting from one accident will be paid.” 

“Not Covered. 


“(F) This policy does not cover injuries, fatal or non-fatal, which are received 
as the result of or while violating law or being under the influence of any narcotic 
or intoxicant or on the right of way or other property of a railway corporation other 
than stations, platforms or regular crossings prescribed by law, not being at the 
time a passenger or employee of such railroad in the discharge of duty, or which 
are caused wholly or in part by the intentional act of any person other than the 





Life] New York Life Ins. Co. v. Rose. 1061 


insured (assaults committed on the insured for the sole purpose of burglary, or 
robbery excepted)” 

It is, as before stated, undisputed that George McGee came to his death as 
the result of a pistol shot-fired by Toney Dowell, and the evidence tends to show 
that Dowell fired the shot intentionally, but was acting in self-defense, but it may 
be said that the evidence on the matter of self-defense was conflicting. 

The court refused to submit the case to the jury, and on the trial gave a per- 
emptory instruction in favor of the plaintiff for the recovery of the full amount 
specified in the policy. 

[1, 2] Appellant defends on the sole ground that the fatal injury of the assured 
resulted either while he was violating the law or from the intentional act of Toney 
Dowell in firing the shot. On the other hand, it is contended by counsel for appellee 
in support of the judgment that clause F of the policy is in conflict with clause C, 
under which liability is predicated, and that the former must control, there being no 
condition or stipulation against liability in that clause. Our conclusion is that this 
contention is not well founded, for the various clauses of the policy are to be read 
together, and clause F is a clear and unambiguous stipulation against liability where 
an injury results from either of the causes mentioned therein. The several clauses 
can be read together in harmony, and it is our duty to do so and give full effect 
to all of the clauses of the policy to the extent that they are harmonious. 

It is next contended by appellee that there was a waiver on the part of 
appellant of the stipulation concerning non-liability for injuries resulting from 
causes mentioned in clause F of the policy. On the other hand, it is the contention 
of counsel for appellant that the policy does not cover the causes of injury men- 
tioned in clause F, and that therefore a waiver cannot create liability. It is also 
contended that there was, in fact, no attempt at waiver and no conduct on the part 
of appellant or its agents which would constitute waiver. The shortest way out of 
this controversy is to determine whether or not there was 4 waiver, pretermitting 
any decision of the dispute as to the effect of clause F. 

[3] According to the evidence in the case, there was correspondence between 
appellant and Mary McGee, though the latter’s attorney, concerning the proofs in 
the case, and appellant, in the correspondence, asked for proofs as to the manner 
in which George McGee came to his death. Each of the letters written by appellant, 
except one of them, contained a statement to the effect that in requesting proofs the 
company neither denied nor acknowledged liability, but desired to obtain information 
for use of the claim department. This statement was contained in the first 
letter and in another, but in still another letter there was no qualification of the 
request for proof. In the face of the disclaimer the requests for proof did not 
constitute a waiver. Phoenix Insurance Co. v. Minner, 64 Ark. 590, 44 S. W. 75; Inter- 
State Business Men’s Accident Ass’n v. Greene, 132 Ark. 546, 201 S. W. 799. It is 
not essential that the disclaimer should have been repeated in every letter of the 
continuous correspondence in order to keep it alive and prevent a waiver. Later 
letters constituted a mere continuation of the request for proofs, and it was stated 
in the beginning that the request should not be understood as either an admission or 
a denial of liability. We are of the opinion, therefore, that according to the un- 
disputed evidence there was no waiver of the stipulation, whether the clause in 
question constitutes an exclusion from liability or a condition upon which liability 
rests. 

Reversed and remanded for a new trial. 


NEW YORK LIFE INS. CO. v. ROSE et al. (Civ. 4963.) 
(District Court of Appeal, First District, Division 2, California. Dec. 10, 1924.) 
233 Pacific Reporter 343. 


1. INSURANCE—BENEFICIARY, PREVENTING INDORSEMENT OF 
CHANGE OF BENEFICIARY THROUGH FRAUD AND CONCEAL- 
MENT OF POLICY, CANNOT URGE ABSENCE OF SUCH INDORSE- 
MENT. 

Beneficiary, preventing indorsement of change of beneficiary on policy by fraud 
and deceit and concealing policy, cannot claim proceeds because of absence of such 
indorsement, where insured has done all in his power to effect the change. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
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2. INSURANCE—PRINCIPLES GOVERNING CHANGE OF BENEFICIARY 
ar aee. TO FRATERNAL AND ORDINARY LIFE INSURANCE COM- 
ANIES. 

Equitable principles governing right to change beneficiary apply alike to fraternal 
and ordinary life insurance companies. 

(For other cases, see Insurance, Dec. Dig. §§ 587, 780.) 

3. INSURANCE—INDORSEMENT OF CHANGE OF BENEFICIARY ON 

POLICY CAN BE ENFORCED AFTER DEATH OF INSURED. 

Although name of new beneficiary was not indorsed on policy under which 
insured had right to change beneficiary, he could still enforce such indorsement after 
insured’s death, where policy provided that change should relate back to date insured 
signed notice. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4, INSURANCE—JUDGMENT FOR NEW BENEFICIARY NOT REVERSED, 

ALTHOUGH NAME NOT INDORSED ON POLICY. 

Although name of new beneficiary was not indorsed on policy, judgment award- 
ing her proceeds of policy will not be reversed, where indorsement could be enforced 
after insured’s death so as to make her sole beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Superior Court, Alameda County; Lincoln S. Church, Judge. 

Action in interpleader by the New York Life Insurance Company against Tony 
S. Rose and Mary S. Rose, also known as Mrs, F. S. Rose. From judgment for last 
named defendant, first named defendant appeals. Affirmed. 

L. Gonsalves and E. E. Gehring, both of Oakland, for appellant. 

A. A. Rogers, of Oakland (Henry G. Tardy, of counsel), for respondent. 

NoursE, J. This is an action in interpleader wherein plaintiff, New York Life 
Insurance Company, required the two defendants to litigate their respective claims 
to the proceeds of a certain policy of life insurance issued to Joe L. Rose. The 
insurance company deposited the proceeds of the policy, less certain expenses, and 
was discharged. The trial was had upon the cross-complaint of Mary S. Rose and 
the answer thereto filed by Tony S. Rose. Judgment went to Mary S. Rose, from 
which Tony S. Rose appeals under the provisions of section 953a, Code of Civil 
Procedure. 

The facts of the case as found by the trial court are that on July. 8, 1919, the 
insurance company issued its policy of insurance upon the life of Joe L. Rose in the 
sum of $2,000. His mother, Mary S. Rose, and her husband were named the bene- 
ficiaries. On October 17, 1921, the insured requested the insurer to substitute Tony 
S. Rose, an uncle of the insured, as sole beneficiary, and the change was duly 
indorsed upon the policy by the insurer. The policy so indorsed was then delivered 
by the insured to the new beneficiary, who kept it in his possession. Thereafter, 
and on December 20, 1922, the insured desired to substitute his mother as sole 
beneficiary, and from that date until February 3, 1923, made frequent demands upon 
his uncle for the surrender of the policy. To these demands the uncle replied that 
the policy was lost; that he did not have it in his possession, and did not know 
where it was; that all these statements were false and untrue; that the uncie 
“kept and concealed said policy of insurance for the purpose of endeavoring to 
prevent said insured, Joe-L. Rose, from designating Mary S. Rose * * * as 
beneficiary thereunder and for the purpose of securing the proceeds of said policy 
of insurance for himself; and that he so kept and concealed said policy of insur- 
ance until after the death of said insured.” On February 3, 1923, the insured signed 
a written request for a change of beneficiary to Mary S. Rose, and mailed this 
to the insurer, together with his affidavit showing the loss of the policy through his 
uncle’s refusal to make delivery thereof. These documents were received by the 
insurer after the death of the insured, but the company did not indorse the change 
of beneficiary on the face of the policy, as required by its rules, because the insurer 
was unable to deliver the policy for that purpose. The court found that the insured 
complied with all the rules of the company for the purpose of making the substi- 
tution to the extent to which he had the power to comply. He also found that, after 
these proceedings were commenced, Tony S. Rose surrendered the original policy 
to the insurer and demanded the full amount due thereunder. 

[1] The outstanding fact in these fmdings, the truth of which is not con- 
troverted, is that the appellant, through fraud and deceit, prevented the insured 


. 
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from making a complete substitution of the beneficiary and concealed the policy in 
order to secure the proceeds for himself. On these facts the trial court held that 
equity foreclosed the appellant from asserting any claim to the proceeds of the 
policy. 

In the argument on appeal the oe insists that we should follow the rule 
of Freund v. Freund 218 Ill. 189, 75 N. E. 925, 109 Am. St. Rep. 283, where the 
Supreme Court of Illinois in a sjmilar case held that, as the insurance policy pro- 
vided that no change of beneficiary should be effective until indorsed on the policy 
at the company’s home office, an attempt to make such a change by written notice 
mailed before the death of the insured but received by the company after the death 
did not confer any rights upon the new beneficiary. The case was decided in 
1905, and involved an interpretation of a policy which did not give to the insured 
the absolute right to change the beneficiary, but required the consent of the company 
before a change should become effective. The rule of the decision is really based 
on this distinction, the court holding that the policy was a contract between the 
insured and the company in which both agreed that a substitution could be effected 
only in the manner specified. However, the court expressly recognized the rule of 
those cases which holds that, when the insured reserves the right to change the 
beneficiary and the indorsement of the company is merely a ministerial act, the 
original beneficiary cannot by his own fraud prevent an indorsement of the substi- 
tution and then prevail over the one who was attempted to be substituted. The 
respondent concedes that the general rule is as stated in the Illinois case, but she 
relies upon the well-recognized exception to this rule that, where the original bene- 
ficiary through fraud prevents an indorsement by the company of a change in the 
beneficiary, or where the insured has done all in his power to effect the change, 
and the indorsement is merely a ministerial act, the old beneficiary cannot urge that 
the change was not effective because the indorsement was not made on the policy. 


The proposition for which the respondent contends is supported by authorities 
in this state and by the great weight of authority in other jurisdictions. The leading 
case in this state is Jory v. Supreme Council American Legion of Honor, 105 Cal. 
20, 38 P. 524, 26 L. R. A. 733, 45 Am. St. Rep. 17. In that case the original bene- 
ficiary had possession of the insurance policy, and refused to deliver it to the 
insured, and kept it concealed in order to prevent the insured from substituting 
a new beneficiary. As in our case, the insured had taken all reasonable means 
to effect the change, but the insurer had refused to indorse the change ‘without 
presentation of the policy. The Supreme Court held that the exception to the rule 
heretofore noted at pages 26 and 27 (38 P. 525), “is builded upon the principle 
that equity does not demand impossible things, and will consider that done which 
ought to have been done; and is embraced within the proposition that when the 
insured complies with all the requirements of the rules for the purpose of making 
the substitution of beneficiaries, with which he has the power to comply, he has 
done all that a court of equity demands”; citing cases. Again, in the same case 
the court said at page 27 (38 P. 526): 


“But there is another well-settled principle of equity equally fatal to appellant’s 
claims. No person can take advantage of his own wrong * * * if a fraud of 
her own [the original beneficiary] practicing prevented a legal substitution of bene- 
ficiaries, then as against her an equitable substitution will be held to have taken 
place.” 

This rule has been followed by the courts of so many jurisdictions that it has 
become an accepted principle. See Supreme Conclave, etc., v. Cappella (C. C.) 41 
F. 1, 7; Rollins v. McHatton, 16 Colo. 203, 27 P. 254, 255, 25 Am. St., Rep. 260; 
Marsh v. Supreme Council American Legion of Honor, 149 Mass. 512, 21 N. E. 
1070, 1072, 4 L. R. A. 382; Taff v. Smith, 114 S. C. 306, 103 S. E. 551, 553; John 
Hancock Mutual Life Ins. Co. v. Bedford et al., 36 R. I. 116, 89 A. 154 155; Polish 
Nat. Alliance of the United States v. Nagrabski, 71 N. J. Eq. 621. 64 A. 471, 473; 
Holden v. Modern Brotherhood of America, 151 Ga. 673, 132 N. W. 329, 332; 
Gross v. Strzyzowski, 124 Ill. App. 300. In the latter case the opinion was written 
at about the same time that Freund v. Freund was written by the Illinois Supreme 
Court. A petition for rehearing was filed in the Gross Case based on the opinion in 
the Freund Case. In denying the petition the appellate court drew the distinction 
between a case of mere failure to comply with the company’s rules in changing 
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the beneficiary and a case where the change was prevented by the fraud of the 
beneficiary. 

[2] Appellant argues that the rule of Jory v. Supreme Council, etc., and similar 
cases should be confined to policies issued by fraternal insurance societies, while 
the rule of the Freund Case should govern policies issued by ordinary life insurance 
companies. There is really no distinction in this respect between the two kinds of 
policies as now issued. Love v. Clune, 24 Colo. 237, 50 P. 34. The cases upon 
which the appellant relies involved policies of ordinary life insurance companies 
in which the insured had not reserved the right to change the beneficiary, but where 
this right is reserved the equitable principles which we have discussed apply with 
like eftect to both classes of policies. 

[3, 4] The policy under consideration in our case expressly reserved to the 
insured the right at any time to change the beneficiary without the consent of the 
original beneficiary. It provided that such change must be indorsed on the policy by 
the insurer, and that after such indorsement the change should relate back to the 
date the insured signed the notice of change “whether the insured be living at the 
time of such indorsement or not.” It was therefore merely a ministerial duty on 
the part of the insurer to indorse the change. Mutual Life Ins. Co. v. Lowther, 
22 Colo. App. 622, 126 P, 882, 885; Quist v. Western & Southern Life Ins. Co., 219 
Mich. 406 N. W. 49, 51. This would become effective as of February 3, 1923, prior 
to the death of the insured. If we should reverse the case, the respondent would 
still have the right to enforce this indorsement, and in that event she would become 
the sole beneficiary as of February 3, 1923. Thus a reversal would have no other 
effect than to cause useless and unnecessary litigation which must result in a judg- 
ment for the respondent such as we now have on this appeal. 

Judgment affirmed. 

We concur: Langdon, P. J.; Sturtevant, J. 


ZETNA LIFE INS. CO. v. PALMER. (No. 14745.) 
(Court of Appeals of Georgia, Division No. 2. Feb. 27, 1925.) 
(Syllabus by the Court.) 
1. APPLICATION OF SUPREME COURT’S RULINGS IN ANSWER TO 

CERTIFIED QUESTIONS. 

This being a suit by the insured to recover of the insurer certain indemnities 
claimed as due the insured for permanent disability, under a policy of life insurance 
providing for the payment of certain indemnities and for the waiver of premiums upon 
the insured becoming totally disabled, the verdict found for the plaintiff was, upon 
the application of the rulings of the Supreme Court in answer to certified questions 
ee in this case (125 S. E. 829), authorized. 

. INSURANCE—CORRESPONDENCE BETWEEN ATTORNEYS HELD 
RELEVANT ON QUESTION OF REQUIRED NOTICE AND DENIAL 
OF LIABILITY. 

Certain correspondence from attorneys of the insured to the insurer, while 
containing nmch irrelevant matter, was nevertheless relevant as showing the required 
notice to the insurer and a denial by the insurer of liability under the policy, and 
therefore as showing no necessity of further proof under the policy. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

3. RELEVANCY OF TESTIMONY TO ISSUES. 

Certain testimony as to the plaintiff's physical condition, including an answer of 

a witness to a hypothetical question, was relevant to the issues made under the 
leadings. 
4 “OTHER ASSIGNMENTS OF ERROR HELD WITHOUT MERIT. 

Other assignments of error, excepting to the charge of the court and to a refusal 
of a request to charge, are without merit, under the rulings of the Supreme Court 
in answer to the certified questions. 

5. SUFFICIENCY OF PETITION AND EVIDENCE. 

The court did not err in striking a certain paragraph in the defendant’s plea. 
The petition set out a cause of action, and the evidence authorized the verdict found 
for the plaintiff. 

Error from City Court of Camilla; Ben T. Burson, Judge. 

Action by C. U. Palmer against the ZEtna Life Insurance Company. Judgment 
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for plaintiff, and. defendant brings error. Affirmed on answers to questions certified 
to Supreme Court (125 S. E. 829). 
E. E. Cox, of Camilla, for plaintiff in error. f 
M. A. Warren and E. M. Davis, both of Camilla, for defendant in error. 
Stephens, J. Judgment affirmed. 
Jenkins, P. J., and Bell, J., concur. 


HOLMES v. WHALEY. (No. 15735.) 
(Court of Appeals of Georgia, Division No. 2. Feb. 26, 1925.) 
126 Southeastern Reporter 900. 
(Syllabus by the Court.) 

1. INSURANCE—WIFE RECEIVES LEGAL BENEFIT IN LIFE INSUR- 
ae ISSUED TO HUSBAND NAMING HER AS BENE- 
A wife receives a legal benefit in a life insurance policy issued to her husband 

in which she is named as beneficiary, although under its terms the insured may change 

the beneficiary at will. 

(For other cases, see Insurance, Dec. Dig. § 285[3].) 

2. HUSBAND AND WIFE—WIFE HELD PRIMARILY LIABLE ON NOTE 
FOR PREMIUM OF HUSBAND’S LIFE INSURANCE POLICY WHICH 
WAS PAYABLE TO HER. 

Where a husband signs an application for a policy of life insurance in which he 
designates his wife as the beneficiary, with the right of revocation, without her con- 
sent, reserved in him, and where the policy is afterwards delivered to her, and coin- 
cident with such delivery she executes a joint note with him, payable personally to 
the agent to whom the application has been given in payment of the first year’s 
premium, the obligation to pay such premium is the debt of the wife, and the wife 
in executing such note does not do so as surety. 

(For other cases, see Husband and Wife, Dec. Dig. § 159.) 

3. HUSBAND AND WIFE—NEITHER TERMS OF POLICY NOR FACT 
THAT IT WAS DELIVERED TO AGENT BEFORE DELIVERY TO 
WIFE WERE MATERIAL AS TO HER LIABILITY ON NOTE. 

Neither the terms of the policy other than that referred to in paragraph 1 above 
nor the fact that the policy was issued and delivered to the agent before its delivery 
by the seen to the wife when she executed the note is material. 

(For other cases, see Husband and Wife, Dec. Dig. § 159.) 

4. TRIAL—ALLOWING WITNESS PUT UNDER. RULE TO TESTIFY BE- 
FORE PLAINTIFF, WHO REMAINED IN ROOM, HELD WITHOUT 
ERROR. 

It was not error for the court to allow a witness, who had been “put under the 
rule” and sent from the courtroom, to testify before receiving testimony from the 
plaintiff, who had been allowed to remain in the room. 

(For other cases, see Trial, Dec. § 59[1].) 

5. VERDICT FOR PLAINTIFF HELD AUTHORIZED. 

In a suit by the payee of the note against the wife as maker, the verdict found 

for the plaintiff was authorized, and no error of law appears. 

Error from Superior Court, De Kalb County; John B. Hutcheson, Judge. 
Action by H. E. Whaley against Mrs. A. E. Holmes. Judgment for plaintiff, 

and defendant brings error. Affirmed. 

Walter A. Sims and J. E. Berman, both of Atlanta, for plaintiff in error. 

D. K. Johnston, of Atlanta, for defendant in error. 

Stephens, J. Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 


HENRICH v. PRIOR er at. (No. 12064.) 
(Appellate Court of Indiana, Division No. 2. March 17, 1925.) 
144 Northeastern Reporter 865. 


1. INSURANCE—INSURED MAY NOT REVOKE WIFE AS BENEFICIARY 
AND NAME ANOTHER IN HER STEAD, IF POLICY DOES NOT 
CREATE SUCH RIGHT. 

Where a policy of insurance on the life of the husband is payable to his wife, 
without right in husband to revoke appointment of beneficiary and to name another 





1066 Insurance Law Journal, Vol. 64. [June, 1925 


in her stead, no such right exists; the policy in such case being the wife’s absolute 

property over which the husband has no control. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE—VALID CHANGE OF BENEFICIARY, THOUGH WITH- 
OUT LATTER’S CONSENT, DEPRIVES FORMER BENEFICIARY OF 

- INTEREST IN POLICY PERMITTING SUCH CHANGE. 

A valid change of beneficiary, though without latter’s consent, deprives former 
beneficiary of interest in policy permitting such change. 

(For other cases, see Insurance, Dec. Dig. § 587. 

3. INSURANCE—CHANGE IN BENEFICIARY AND ASSIGNMENT OF 
POLICY HELD NOT INVALIDATED BY INSURED’S ASSIGNMENT 
OF POLICY BEFORE CHANGING BENEFICIARY. 

Change in beneficiary and assignment of policy which gave insured such rights 
held not invalidated by fact that insured concluded to make the assignment before 
a change in the beneficiary was made. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE—CHANGE IN BENEFICIARY AND ASSIGNMENT OF 
POLICY HELD VALID. 

Insured’s change of beneficiary, without latter’s consent, and assignment of policy, 
pursuant to rights conferred therein, held valid 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Probate Court, Vanderburgh County; Elmer Lockyear, Judge. 

Action by Lillian M. Hénrich against Frank Prior and others. From an adverse 
judgment, plaintiff appeals. Affirmed. 

Denton & Denton, of Evansville, for appellant. 

Leo H. Fisher, of Huntingburg, for appellees. 

McMauan, J. Complaint by appellant on a policy of life insurance. The in- 
surance company paid the amount due into court, and was discharged from further 
liability. The contest is between appellant and appellee as to which one is entitled 
to the money. The cause was tried upon an agreed statement of facts, and resulted 
in a judgment in favor of Mr. Prior. 

The policy in question was issued in May, 1918, on the life of Theodore Henrich, 
and was made payable to his wife, the appellant herein. It reserved’ to the insured 
the right of revocation, and provided that the insured upon written request filed with 
the insurance company might designate a new beneficiary, or have the policy payable 
to his estate, such change to take effect only when indorsed on the policy. It also 
provided that no assignment of the policy should be binding on. the company, unless 
the original assignment or a duplicate thereof be filed with the company at its home 
office. The insured died in March, 1924, and after suit the amount due on the policy 
was paid into court for the use of the proper party. On May 20, 1922, the insured 
as evidence of a debt then owing Frank Prior gave him a note for $5,000. On the 
face of this note was the statement that it was secured by an assignment of the policy 
in question. On the same day the insured executed a writing reciting that under the 
right given in the policy he revoked the appointment of his wife as beneficiary, and 
requested that the policy be changed and made payable to his estate. A duplicate 
of this revocation and request wa sent to the insurance company, and was by it 
attached to the policy. At the time of executing said revocation the insured, also in 
writing, assigned the policy to Frank Prior as security for the payment of said 
note. This assignment was sent to the insurance company along with the written 
revocation, and also attached to the policy by the insurance company at which time 
the insurance company made a written statement on the policy to the effect that the 
appointment of appellant as beneficiary had been revoked according to the right re- 
served to the insured, and that the company agreed the policy should be payable to 
the executors, administrators, or assigns of the insured. The policy with said in- 
dorsements on it was then sent to appellee, Frank Prior, who ever since has had 
possession thereof. 

There are two questions involved in this appeal: (1) Did the insured have 
the right to assign the policy without the consent of his wife? (2) Was the assign- 
ment legally made? : : 

Appellant makes no claim that there was not a sufficient consideration for the 
execution of the note. Neither is there any claim that any fraud was exercised in 
connection with changing the policy of insurance so as to make it payable to the 
estate or asigns of the insured. Appellant, however, insists she had an indefeasible 
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interest in the policy which could not be taken from her and destroyed without her 
consent. 

Appellant does not dispute the right of her husband to change the beneficiary 
in the policy. But she insists that the policy still belongs to her; that the extent of 
the right and power of her husband was to change the beneficiary; and that he had 
no right to assign it without her consent. 

In support of her contention appellant says that, where a policy provides the 
method of changing the beneficiary, such method must be followed, and, if the policy 
provides that the change shall not become effective until indorsed on the policy, 
such indorsement is necessary, and that, where several papers are executed practically 
at the same time, and one of them is invalid, all are invalid. In other words, appel- 
lant insists that, since the change in beneficiary and the assignment were both made 
on the same day, the transaction must be held to be invalid. 

{1, 2] The law favors the making of reasonable provisions by a man for his 
wife and family. And where a policy of insurance on the life of the husband is 
payable to his wife, without right or power in the husband to revoke the appoint- 
ment of the beneficiary and to name another in her stead, no such right exists. In 
such cases the policy is her absolute property, and he has no control over it. But 
the insured may retain the right to change the beneficiary without the latter’s con- 
sent, and when such a change has been made in accordance with the terms of the 
— it is binding on the former beneficiary, and she no longer has any interest 
therein. 

[3] Appellant concedes that her husband had the right to change the beneficiary, 
and to make the policy payable to his estate, and that, if, after he had done so, he at 
some future date concluded to assign the policy, such assignment would have been 
valid, if made in the manner named in the policy. She contends, however, that the 
evidence conclusively shows that before making the change of beneficiary he had con- 
cluded to make the assignment, and because he had concluded to make the assignment 
before the change in beneficiary was made the entire transaction is invalid. We 
cannot concur in this contention. 

Indiana National Life Ins. Co. v. McGinnis, 180 Ind. 9, 101 N. E., 289, 
45 L. R. A. (N. S.) 192, is not in our judgment of controlling influence. The insured 
in that case, without the knowledge or consent of the beneficiary who had possession 
of the policy, and who had a vested interest in the policy, undertook to surrender it 
to the insurance company and to release the company from all liability on the policy. 
No question as to the right of the insured to change the beneficiary or to assign the 
policy was there involved. That case recognizes the power of an insured to change 
the beneficiary, when that right is reserved, as in the policy now under consideration. 

[4] The trial court in our judgment correctly held the change in beneficiary and 
the assignment of the policy in the instant case were valid, and that the proceeds of 
the policy should be paid to Mr. Prior. 

The judgment is therefore affirmed. 


RESERVE LOAN LIFE INS. CO. v. BRAMMER. (No. 12140.) 
(Appellate Court of Indiana. March 20, 1925.) 
146 Northeastern Reporter 876. 

1. INSURANCE—POLICY HELD TO TERMINATE ON INSURED’S RE- 
FUSAL TO PAY INTEREST OR LOAN WHEN LOAN WITH ACCUMU- 
LATED INTEREST EXCEEDED POLICY’S RESERVE VALUE. 

Life insurance policy written under Acts 1909, c. 95, § 5 et seq. (Burns’ Ann. 
St. 1914, § 4622a et seq.), providing that insured’s failure to pay any loan or interest 
thereon should not avoid policy, unless total indebtedness to insurer should equal 
or exceed legal reserve, terminated on insured’s refusal to pay interest or loan on 
policy when loan, together with accumulated interest, exceeded reserve value of 
policy as determined by table of values attached thereto. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

2. INSURANCE—STATUTE RELATING TO LOANS ON INSURANCE 
POLICY CONSTRUED. 

Acts 1909, c. 95, § 5, subd. 9 (Burns’ Ann. St. 1914, § 4622a), providing for 
stipulation that failure to repay any loan or interest shall not avoid policy, unless 
indebtedness to insurer shall equal or exceed such loan value at time of failure to 
repay, means that, if indebtedness equals or exceeds legal reserve from policy, failure 
to pay any loan or interest thereon does avoid policy. 





1068 Insurance Law Journal, Vol. 64. [June, 1925 


(For other cases, see Insurance, Dec. Dig. § 179%.) 

3. INSURANCE—STATUTE PROVIDING THAT POLICY AND APPLICA- 
TION SHALL CONSTITUTE ENTIRE CONTRACT BETWEEN 
PARTIES CONSTRUED. 

Acts 1909, c. 95, § 5, subd. 3 (Burns’ Ann. St. 1914, § 4622a), providing that 
policy and application shall constitute entire contract between parties, means policy 
contract alone, without necessarily contemplating that at same time a loan would be 
made to insured. 

(For other cases, see Insurance, Dec. Dig. 151[1].) 

4. INSURANCE—LOAN CONTRACT NOT CONSTRUED TO ABROGATE 
ANY PROVISION OF POLICY. 

Loan contract made at same time that life insurance policy was issued would 
not be construed to abrogate any provisions of policy, but in harmony therewith. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

5. INSURANCE—LOAN CONTRACT ON INSURANCE POLICY PROVID- 
ING THAT INSURED MIGHT HAVE INTEREST ADDED ANNUALLY 
TO PRINCIPAL CONSTRUED. 

Loan contract on life insurance policy, made at time of issuing policy to obtain 
money with which to pay initial premium, providing that insured might have interest 
added annually to principal, held to mean, when construed in light of policy, that 
insured might have interest annually added to principal for such time as indebtedness 
created thereby did not exceed reserve value of policy. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

Appeal from Circuit Court, Delaware County; Clarence W. Dearth, Judge. 

Action by Clara M. Brammer against the Reserve Loan Life Insurance Company 
wherein Clara M. Brammer, as administratrix of the estate of William E. Brammer, 
was made a party defendant. Judgment for plaintiff, and defendant insurance 
company appeals. Reversed with instruction. 

Guilford A. Deitch and Frank G. West, both of Indianapolis, and Orr & Clark, 
of Muncie, for appellant. 

White & Haymond, of Muncie, for appellee. 

Per CurtAM. Action by appellee, Clara M. Brammer, against appellant to 
recover on a policy of life insurance issued by appellant on the life of Wm. E. 
Brammer, husband of appellee. Appellee, as administratrix of the estate of her 
husband, was made a party defendant. There was a trial by the court which 
resulted in a finding and judgment in favor of appellee. The error assigned in 
this court is the action of the court in overruling appellant’s motion for a new 
trial, which presents the question of whether or not the policy terminated upon the 
failure of the policyholder to pay interest on a policy loan from and after the time 
the indebtedness on account of such loan equaled the policy values as set out in the 
table of guaranteed values attached to the policy. The only evidence at the trial 
consisted of a stipulation of facts, which so far as here involved, was as follows: 

[1, 2] On November 1, 1917, appellant issued its policy for $5,000 to William 
E. Brammer, who was the husband of appellee, the beneficiary named therein, which 
said policy, so far as here involved, provided that it was issued in consideration of 
the payment in advance of a premium of $2,476.25 to be continued upon the further 
payment of a renewal premium of $145.05 on the Ist day of November of each 
year thereafter until two such annual premiums had been paid, or until the prior 
death of insured. 

Under “Privileges and Conditions,” the policy was indorsed: “A loan of 
$2,275 made on this policy under date of November 1, 1917.” This was the full 
amount of the loan value as shown by the table of values in the policy. After the 
table of values, the policy further provided that any indebtedness might be paid 
in cash, or, if not so paid, the cash and loan values would be reduced by the 
amount of the indebtedness; that the paid-up insurance would be reduced in the 
ratio of the indebtedness to the net value of such paid-up insurance; that the 
extended insurance should be for as long a term as the balance, left after deducting 
the indebtedness from the net value of the extended insurance, would purchase as 
a net single premium; and that failure to pay any loan or interest thereon should not 
avoid the policy unless the total indebtedness to the company should equal or exceed 
the legal reserve. 

At the time of issuing said policy, and for the purpose of enabling the said 
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Brammer to meet the. single premium of $2,476.25, required by said policy to be paid 
in advance, and at the instance and request of the said Brammer, the company agreed 
to loan him the sum of $2,275 provided he paid the balance in cash, which he did. 
The said sum of $2,476.25 provided in said policy was paid by him in the manner 
aforesaid. The reserve on said policy at the end of the first policy year was 
2,275 which amount also equaled its cash or loan value at said time. 


To evidence the agreement as to said loan of $2,275, Brammer executed a loan 
agreement to the company of the same date as the policy in which it was provided 
that he borrowed of the said company on the said policy (which was assigned to 
said company) the sum of $2,275 which loan and indebtedness was to draw interest 
at the rate of 6 per cent. per annum, beginning one year from the date thereof, 
but the insured might elect to have interest added annually to the principal of the 
loan. The agreement further provided that the loan should be automatically ex- 
tended from year to year, so long as the premiums on said policy were duly paid, 
until final settlement is made on said policy. 


The single premium of $2,476.25, required by the terms of the policy to be paid 
in advance, to the extent of $2,275 was not otherwise paid than by the said loan 
agreement so made. The two annual premiums of $145.05 each due respectively on 
the lst days of November, 1918 and 1919, were paid by the said Brammer to the 
company in cash. 


At the time of the execution of said policy and loan agreement, the said 
Brammer elected to have the annual installments of interest on said loan added to 
the principal of said loan as authorized by said loan agreement, and no interest was 
paid by said Brammer on said loan, and said annual installments of interest were 
annually added to the principal of said loan by said insurance company, and on 
November 1, 1921, the indebtedness including interest amounted to at least $2,719.56, 
which exceeded the legal reserve which was $2,710. 


Said Brammer and no person for him ever paid any portion of the principal 
or interest on said loan evidenced by said loan agreement. The company prior to 
November 1, 1921, notified the said Brammer in writing that it would not be 
possible for it to add the interest accruing November 1, 1921, to the principal of 
the loan, as to do so would cause the indebtedness to exceed the policy reserve, 
and that it would therefore be necessary for him to remit to the defendant company 
on or before the said lst day of November, 1921, the sum of $164.34, being the 
interest from November 1, 1920, to November 1, 1921, in order to continue said 
policy in force. 

On November 2, 1921, the company duly notified Brammer that said policy had 
been canceled, and in said notice offered to reinstate said policy upon payment of 
the interest accruing November 1, 1921, of $164.34, provided said Brammer was 
then insurable. Brammer protested to said company against the cancellation of said 
policy, and did not at any time pay the said sum of $164.34 for interest as demanded 
by the company, nor was the said loan or the previous installments of interest there- 
on ever paid to the said insurance company by said Brammer or by any one on 
his behalf, nor did he after the lst day of November, 1921, ever request a reinstate- 
ment of said policy, and at-no time after the said lst day of November, 1921, was 
said policy reinstated on the books of the company, but at all times after November 
1, 1921, was carried on the books of the company as lapsed and canceled. 

The policy here involved was written under the act of the Legislature approved 
March 5, 1909. Acts 1909, p. 251, § 5 et seq. (Burns’ R. S. 1914, § 4622a et seq.) 
Subdivision 7 of section 5 of such act requires a table showing the loan values of 
the policy, and also the cash, paid up, and extended insurance options upon the 
surrender, or available under the policy each year upon default in premium payment, 
and providing that such values shall be equal to the full reserve of the policy. The 
policy here involved contained such a table showing the loan value, which pursuant 
to the statute was equal to the full reserve. It has been heretofore noted that the 
loan made by appellant to Brammer was the full amount of the policy loan value. 

Under subdivision 9 of section 5, the company was required to make such a loan 
upon demand therefor by the insured, and upon a proper assignment of the policy 
to secure the same. This section of the act also provides that: 

“It shall be further stipulated in the policy that failure to repay any such loan 
or pay interest thereon shall not avoid the policy unless such indebtedness to the 
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company shall equal or exceed such loan value at the time of such failure. * * *” 
(Our italics.) 

The necessary meaning and inference from this last provision of the statute is 
that, if the indebtedness to the company equals or exceeds the legal reserve from 
the policy, then and in that event a failure to pay any loan or interest thereon does 
avoid the policy, and that is the situation with which appellee is confronted in this 
case, for it appears by the stipulation of the parties that the reserve value of the 
policy on November 1, 1921, was $2,710, while the indebtedness at that time including 
the ret was $2,719.56 by the method of computing the same most favorable to 
appellee. 

It clearly appears then that the insured had received at a fixed date before his 
death, in the form of a loan, an amount which, together with the accumulated in- 
terest thereon, was in excess of.the full reserve value of.the policy. It cannot 
consistently be contended that in addition thereto he should have the benefit of the 
provision of the policy as to cash settlement, paid-up insurance, or extended insur- 
ance. There was no cash due him; on the contrary, he was on that date indebted 
to the company. There was nothing with which to purchase paid-up insurance or 
extended insurance. Having accepted the full reserve value of the policy in the 
form of a loan and accumulated interest, he certainly was not in a position to 
demand more. 

Appellee argues that the provision of the loan agreement that the insured might 
have the interest annually added to the principal of the loan was a modification of 
the policy provision as to the indebtedness which the parties had a right to make. 
But the loan agreement was not made subsequent to the time of issuing the policy, 
but at the same time and for the purpose of obtaining money with which to pay the 
initial premium. 

[3-5] It is true that the statute provides that the policy and the application shall 
constitute the entire contract between the parties. This however, speaks with 
reference to the policy contract alone, and without necessarily contemplating that 
at the same time a loan would be made to the insured. But whether or not the loan 
contract, being executed at the same time as the policy was executed, and that 
therefore the two instruments are to be construed together as one contract, the loan 
contract made at the same time the policy was issued must not be so construed as 
to abrogate any of the provisions thereof, but must be construed in harmony there- 
with. The provisions of the loan contract that the insured might have the interest 
annually added to the principal, construed in the light of the provisions of the policy, 
can only mean for such time as the indebtedness created thereby did’ not exceed 
the reserve value of the policy. The premium having been paid in full, had 
there been no indebtedness the insured would have been entitled to a paid-up life 
policy for $5,000, but the $5,000 at the death of the insured was not the reserve 
value of the policy on November 1, 1921. Appellee reasons that under the contract 
the interest should be added to the principal of the loan until the date of the death 
of the insured, and that the amount should be deducted from the $5,000 then due on 
the policy, but such contention cannot prevail. The options of the policy as to 
paid-up insurance or extended insurance for $5,000 were available to the insured 
only in the event that the loan had, not been made to him, or having been made, 
that the same had been paid in cash. Having accepted the loan, these options were 
modified by the terms of the policy itself. It is expressly provided in the policy that, 
if the loan is not paid in cash, then the cash and loan values will be reduced in 
the ratio of the indebtedness to the net value of such paid-up insurance, and the 
extended insurance shall be for so long a period as the balance, left after deducting 
the indebtedness from the net value of the extended insuranc as shown in the 
table, will purchase as a net single premium. But the insured, having negotiated a 
loan for the full reserve value of the policy, the same, together with the accumulated 
interest, reduces the cash and loan value, which is the same as the reserve value, 
until the same becomes a minus quantity, and, under the construction that we have 
given the statutory provisions and the provision in the policy in the event the in- 
debtedness should exceed the reserve of the policy, the same is voided. The fact 
that the premium payments had been completed did not annul the provisions of the 
policy relating to loans, extended insurance and paid-up insurance. Appellant will 
hardly contend that at any time after such completion the insured might have not 
negotiated even a larger loan than the one here involved, and, had such loan been 





Life] Jacobson v. New York Life Ins. Co. 1071 


for the full amount of the reserve value, or had the indebtedness in time by the 
accumulation of interest equaled the reserve value the insured could not then claim 
further benefits under the policy. Authorities that hold that, where there is an 
indebtedness growing out of a policy with provisions similar to the provisions in the 
policy here involved, the same should be deducted from the cash surrender value 
of the policy, and that in the event the indebtedness equals or exceeds the reserve 
value of the policy the company will not be required to continue the same, are 
numerous. The policy invoved in the case of Cotnam v. Massachusetts Mutual Life 
Insurance Co., 180 Iowa, 1141, 162 N. W. 786, was similar in this regard to the 
policy here in suit. It was there contended that the cash surrender value of the policy 
should be applied as a net single premium to the purchase of paid-up insurance, the 
indebtedness deducted therefrom, and the judgment entered for the balance; but 
the court denied the contention, and held that such indebtedness was first properly 
deducted from the cash surrender value of the policy, and that then the balance 
should be applied as a net single premium to the purchase of paid-up insurance. In 
the case of Federal Life Insurance Co. v. Warren, 167 Ky. 740, 181 S. W. 331, the 
policy was very similar to the policy here involved, and the same contention as to 
deduction of the indebtedness from the face value of the policy was made, but the 
court held that the indebtedness should be deducted from the cash surrender value 
of the policy as shown by the table, and that the balance should be applied as a 
single premium to the purchase of paid-up insurance. The same principle was in- 
volved in the case of Brunson v. Northwestern Life Insurance Co., 75 Ind. App. 39, 
129 N. E. 636, and this court there held that, when the indebtedness due the com- 
pany by reason of the policy was deducted from the loan or reserve value of the 
policy, there was nothing left, and that therefore the policy lapsed and was wholly 
without force at the time of the death of the insured. Other authorities to the 
same effect are Stevens v. Mutual Life Insurance Co., 227 N. Y. 524, 125 N. E. 
682, 18 A. L. R. 1141; Dibrel v. Citizens’ National Bank, 152 Ky. 839, 153 S. W. 
428; Rose v. Missouri State Life Ins. Co., 165 Mo. App. 646, 148 S. W. 181; 
McCall v. International Life Ins. Co., 196 Mo. App. 318, 193 S. W. 860; Dewerthern 
v. Reserve Loan Life Ins. Co. (Mo. App.) 234 S. W. 1048; Short’s Adm’x v. 
Reserve Loan Life Ins. Co., 175 Ky. 554, 194 S. W. 773; Adams v. Mutual Life 
Ins. Co., 76 Ind. App. 598, 132 N. E. 688. 

In harmony with the principles announced in the foregoing authorities, appellee 
having refused to pay the interest on the loan at a time when the loan together with 
the accumulated interest exceeded the reserve value of the policy as determined 
by the table of values attached, appellant was thereupon justified in canceling the 
policy, and at the death of the insured there was nothing due thereon. The judgment 
is reversed, and, the facts in this case appearing by an agreed stipulation and there- 
fore undisputed, we see no need of a new trial. The court is therefore instructed 
to enter judgment for appellant. 


JACOBSON v. NEW YORK LIFE INS. CO. et al. (No. 35941.) 
(Supreme Court of Iowa. March 17, 1925.) 
202 Northwestern Reporter 578. 

1. INSURANCE—WHERE RIGHT RESERVED INSURED MAY CHANGE 
BENEFICIARIES AT ANY TIME, IN COMPLIANCE WITH RULES. 
Where right to change beneficiaries is reserved, insured may do so at any time 

in compliance with rules of insurer, as first named beneficiary acquires no vested 

right. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE—FIRST NAMED BENEFICIARY WHO PAID ALL PRE- 
MIUMS ENTITLED TO PROCEEDS OF POLICY AS AGAINST WIFE 
OF INSURED. 

Where insured named mother beneficiary, and agreed not to change in con- 
sideration of her paying premiums, but later made wife beneficiary without mother’s 
knowledge or consent, mother held entitled to enforce her equitable rights as against 
wife, who was mere volunteer. 

((For other cases, see Insurance, Dec. Dig. § 585[6].) 

Appeal from District Court, Pottawattamie County; George W. Cullison, Judge. 

Action to recover on life insurance policy. Decree for the plaintiff, from which 
defendant appeals. Affirmed. 

John J. Hess, of Council Bluffs, for appellant. 
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Reed A. Flickinger, of Council Bluffs, for appellee. 

Apert, J. On the‘2d day of May, 1917, defendant insurance company issued a 
policy of insurance on the life of John B. Jacobson, in which the plaintiff herein was 
named as beneficiary. 

On the 11th day of April, 1922, John B. Jacobson attempted to change the bene- 
ficiary named in said policy to Viola M. Jacobson, his then wife, in pursuance of 
the provisions of the terms of said policy. John B. Jacobson died on the 19th day 
of April, 1922. Plaintiff herein brought suit on the original policy which named 
her as beneficiary, making the insurance company and Viola M. Jacobson defendants. 
The insurance company paid into the hands of the clerk of the district court of 
Pottawattamie county the sum of $968.70, representing the amount due on said 
policy after certain deductions, which the company was entitled to make. The 
litigation from thenceforward was'a contest between the plaintiff herein, who was 
the mother of John B. Jacobson, and Viola M. Jacobson, his wife ,as to who was 
entitled to the money so paid into the hands of the clerk of the said district court. 

The evidence in the case is brief, and in substance is as follows: When this 
policy was taken out by John B. Jacobson, at the solicitation of his sister, Ida Steach, 
he gave a note to the company for the first premium. He took the policy home and 
delivered it to his mother, and said to her, in substance: 

“This is for your protection. You keep up the premiums on it, and I will never 
change it.” 

And the mother told him, in response thereto, that she would keep it up. The 
mother paid the note given for the original premium, and paid all subsequent 
premiums. This policy was kept in a small box in a drawer in the buffet in her 
home. 

Just before the change of beneficiaries under the policy the brother and his 
prospective wife called at the mother’s home, and the family all went riding, leaving 
the brother and his prospective bride alone in the house. This was on the 9th 
of April. 

On the death of the brother the mother went to look up her insurance policy 
and it was gone. On the llth of April John B. Jacobson, accompanied by his 
prospective wife, went to the office of the insurance company, in Omaha, turned in 
the policy, and made out the proper papers to have the beneficiary named therein 
changed, and the defendant Viola M. Jacobson was made beneficiary. 

Under this statement of facts the district court held that the plaintiff was 
entitled to the relief prayed, and awarded her the proceeds of said insurance policy. 

[1] It is settled law in Iowa that, where the right is reserved to change 
beneficiaries, the beneficiary first named acquired no vested interest in the policy, 
and the person insured has the right at any time he may see fit, to change beneficiaries 
on compliance with the rules and regulations of the company. This rule is held by 
this court in Hicks v. Insurance Co., 166 Iowa, 532, 147 N. W. 883, L. R. A. 
1915A, 872; Townsend v. Fidelity & Casualty Co., 163 Iowa, 713, 144 N. W. 574, 
L. R. A, 1915A, 109; Carpenter v. Knapp, 101 Iowa, 729, 70 N. W. 764, 38 L. R. A. 
128; Wandell v. Mystic, 130 Iowa, 639, 105 N. W. 448 Condon v. N. Y. Life Ins. 
Co., 183 Iowa, 658, 166 N. W. 452, 19 A. L. R. 649; Schmidt v. Association, 82 
Iowa, 304, 47 N. W. 1032, 11 L. R. A. 205; Hirschl v. Clark 81 Iowa, 200, 47 
N. W. 78, 9 L. R. A. 841, and, if this is the rule governing the facts we have 
before us plaintiff would have no cause of action. We are disposed, however, to 
think that under the facts of this case the rule announced in the above entitled cases 
is not controlling. 

[2] It is apparent, from the evidence in this case, that the transaction between 
the mother and the son, at the time this policy was delivered to her, amounted to a 
contract; that is to say, the son recognizing the right under the policy to change 
the beneficiary at any time he saw fit, contracted with the mother that in consider- 
ation of her paying the premiums on his policy that he would not exercise that right 
and change beneficiaries. The evidence shows that the mother paid all the premiums 
that were paid on this policy in pursuance of this contract or understanding on her 
part. This was the moving consideration on her part to support the contract the 
contract, and, in an equity court at least, creates the right on her part which will 
fe enforced as against all persons not having a superior equity. 

In the case of Columbus Circle v. Mudra, 298 Ill. 599, 132 N. E. 213, 18 A. L. R. 
378, under a case almost identical with this, it is held that equitable rights may 
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be acquired in a beneficiary certificate of insurance which the court will recognize 
and enforce against an attempt to change the designated beneficiary, and the case 
holds : 

“The rule in this state is, that, while the assured may, in the absence of inter- 
vening equities, change at will the beneficiary named in his insurance policy, equitable 
rights may be acquired in a beneficiary certificate of insurance which a court of 
equity will recognize and enforce.” 

This doctrine is also enforced in Supreme Lodge v. Ulanowsky, 246 Pa. 591, 92 
A. 711; Freitas v. Freitas, 31 Cal. App. 16, 19, 159 P. 611, 613; Supreme Lodge v. 
Ferrell, 83 Kan. 491, 112, P. 155, 33 L. R. A. (N. S.) 777; Stronge v. Supreme 
Lodge 189 N. Y. 346, 82 N. E. 433, 12 L. R A (N S.) 1206, 121 Am. St. Rep. 
902, 12 Ann. Cas. 941; Leaf v. Leaf, 92 Ky. 166, 17 S. W. 354, 854; Supreme 
Council v. Murphy, 65 N. J. Eq. 60, 55 A. 497; Brett v. Warnick, 44 Or. 511, 75 
P. 1061, 102 Am. St, Rep. 639; McKeon v. Ehringer, 48 Ind App. 226, 95 N. E. 
604; Bernard v. Grand Lodge, 13 S. D. 132, 82 N. W. 404; Royal Arcanum v. 
Riley, 143 Ga. 75, 84 S. E. 428; Stockwell v. Sedina, 170 Mich. 476, 136 N. W. 
476. The courts of Tennessee and Missouri seem to hold to the contract. 

Under this line of authority we conclude that the transaction between the mother 
and son, heretofore related, which was carried out by the mother, created in her a 
superior equitable right which she is entitled to enforce herein as against the wife, 
who so far as the change of beneficiary was concerned, was a mere volunteer. The 
ruling of the district court in relation thereto is therefore affirmed. 

Affirmed. 

Faville, C. J., and Evans and Arthur, JJ., concur. 


SANDERS v. BANK SAVINGS LIFE INS. CO. ee 25787.) 
(Supreme Court of Kansas. March 7, 1925.) 
233 Pacific Reporter 1017. 
(Syllabus by the Court.) 

1. NEW TRIAL—IF TRIAL COURT IS NOT SATISFIED WITH JURY’S 
MANNER OF DEALING WITH EVIDENCE, IT SHOULD GRANT NEW 
TRIAL. 

Rule followed that, when the trial court is not satisfied with the manner in which 
the jury dealt with the evidence, it is the court’s duty to grant a new trial. 

(For other cases, see New Trial, Dec. Dig. § 68.) 

2. INSURANCE—NOTICE OF INTENTION TO CANCEL INSURANCE 
POLICY FOR NONPAYMENT OF PREMIUM AND AFFIDAVIT THAT 
NOTICE WAS GIVEN HELD TO CONFORM TO STATUTE. 

A notice of intention to cancel. an insurance policy for nonpayment of premium 
and an affidavit that such notice was given considered, and held to conform to the 
statute. Rev. St. 40—333. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

3. INSURANCE—ORAL TESTIMONY THAT NO NOTICE OF INTENTION 
TO CANCEL INSURANCE POLICY WAS FOUND AMONG POLICY 
HOLDER’S PAPERS AFTER DEATH DID NOT OVERCOME STATU- 
TORY EVIDENCE OF NOTICE. 

Oral testimony that no cancellation notice was found among the policyholder’s 
papers after his death is not sufficient to overcome the statutory evidence that notice 
was duly given. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

Appeal from District Court, Pratt County; George L. Hay, Judge. 

Action by Mabel F. Sanders against the Bank Savings Life Insurance Company. 
After judgment for plaintiff, the court sustained a motion for a new trial, and plain- 
tiff appealed. Affirmed. 

W. B. Hess, of Pratt, for appellant. 

R. F. Crick, of Pratt,-and E. R. Sloan, of, Holton, for appellee. 

Burcu, J. The action was one to recover on an insurance policy. A verdict 
was returned in favor of plaintiff, on which judgment was entered. In due time a 
motion for new trial was filed, which the court sustained. Plaintiff appeals. 

The defense was that the semi-annual premium due March 26, 1921, was not paid, 
and that on April 27, 1921, the statutory notice of cancellation of the policy, unless 
premium were paid, was given. The jury returned the following findings of fact: 
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“No. 1. Did Edgar B. Sanders or any one for him pay the premium on the policy 
in question due on the 26th day of March, 1921? Answer: Yes. 

“No. 2. Did the defendant cause to be mailed to Edgar B. Saunders a notice 
on the 27th day of April, 1921, stating the amount of premium due and unpaid and 
of its intention to forfeit or cancel the policy in question, and inclose such notice 
in an envelope addressed to: Edgar B. Saunders, Pratt, Kan., postage prepaid? 
Answer: No.” 

[1] Keeping track of payment and nonpayment of premium and taking steps 
to protect against liability on policies producing no premium are vital matters to 
any insurance company. The method is usually according to some system which 
affords slight opportunity for error and mistake, and regular operation of the sys- 
tem is strong proof of correctness of result. In this instance the defendant’s sec- 
retary described an apparently efficient system of premium accounting employed 
by the company, and the various records required by the system, supplemented 
by the secretary’s testimony, disclosed that the insured defaulted in payment of the 
March, 1921, premium, and that the statutory notice of intention to cancel was 
duly given. There was no direct evidence oral or documntary of payment of the 
premium. The insured made some dying declarations that his insurance was all 
paid up, and there was conflicting testimony concerning conduct and statements of 
an agent of the company relating to status of the insurance. The evidence that 
notice of cancellation was not given consisted of testimony that, after death of the 
insured, a person who examined his papers found no such notice among them. 
One of the grounds for the motion for new trial was that the verdict was contrary 
to the evidence. The special findings of the jury necessarily inhered in the general 
verdict. The order granting a new trial stated that the evidence was insufficient to 
sustain the findings that premium was paid and notice was not given. Since the 
court was not satisfied with the manner in which the jury had dealt with the 
evidence, it was the court’s duty to grant a new trial. Granting the new trial 
operated to vacate the findings, the verdict, and the judgment. 

[2] The insured held two policies of $5,000 each, issued by the company. One 
was in good standing at the time of the insured’s death, and the company paid it. 
Fairly considered, the evidence showed quite conclusively that the March, 1921, 
premium on the other policy was not received by the company, and there was no 
satisfactory evidence that any arrangement was made for its payment. Therefore 
the subject of notice of cancellation became important. The statute reads as fol- 
lows: 

“Before any such cancellation or forfeiture can be made for the nonpayment 
of any such premium the insurance company shall notify the holder of any such 
policy that the premium thereon, stating the amount thereof, is due and unpaid, 
and of its intention to forfeit or cancel the same, and such policyholder shall have 
the right, at any time within thirty days after such notice has been duly deposited 
in the post office, postage prepaid, and addressed to such policyholder to the address 
last known by such company, in which to pay scch premium; and any attempt on 
the part of such insurance company to cancel or forfeit any such policy without 
the notice herein provided for shall be null and void. The affidavit of any respon- 
sible officer, clerk or agent of the corporation, authorized to mail such notice, that 
the notice required by this section has been duly addressed and mailed by the cor- 
poration issuing such policy shall be prima facie evidence that such notice has been 
duly given.” R. S. 40—333. 

Each policy issued by the company has an application pocket number and the 
original application, correspondence, and other papers referring to that policy are 
kept in the numbered pocket in the company’s vault. A carbon copy of the can- 
cellation notice, which the company claims it gave the insured, was retained, and 
was filed in the proper pocket. The copy was introduced in evidence, and the 
notice complied with the statute. . The copy of notice was attached to an affidavit of 
mailing which reads as follows: : 

“A fiidavit, 
“State of Kansas, Shawnee County—ss.: 

“R. C. Burge, being first duly sworn, on oath deposes and says that she is assistant 
secretary of the Bank Savings Life Insurance Company, and as such assistant 
secretary she is authorized to mail notices to policyholders provided for bv the 
laws of the State of Kansas. Affiant further states that, on the 27th day of April, 
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1921, she caused to be mailed to Edgar B. Saunders, a notice, a true copy of which 
is hereto attached marked Exhibit A and made a part hereof... Affiant further states 
that said notice was inclosed in an envelope addressed to Edgar B. Saunders, Pratt, 
Kan., the same being the last known address of the said Edgar B. Saunders, and 
that said notice, inclosed in an envelope as aforesaid with postage prepaid, was 
deposited in the post office of the City of Topeka, Kan., on the 28th day of April, 
1921. [Signed] R. C. Burge.” 

“Subscribed and sworn to before me at Topeka, Kan., this 12th day of May, 1922. 

[Signed] Agnes G. Kelley, Notary Public. 

“My term expires March 15, 1925.” 

Plaintiff says there was no proof outside the affidavit that R. C. Burge was a 
person authorized to make it. The secretary of the company testified that his 
company has a mailing clerk, Miss George, who mails out cancellation notices; that 
R. C. Burge is assistant secretary of the company; and that she makes out the 
cancellation notices which Miss George mails. The secretary testified further, 
however, that Miss Burge’s duties as assistant secretary are varied, among them 
being general charge of the collection of premiums, and that she mails out statu- 
tory notices. Therefore authority of Miss Burge to make the affidavit was suffi- 
ciently established. Plaintiff says the affidavit was defective, in that it did not 
state who mailed the notice. The statute makes no such requirement, and the 
statement that the affiant caused the notice to be mailed was sufficient. Plaintiff 
says the affidavit does not show the notice was addressed and mailed by “the 
corporation issuing the policy.” The copy of notice marked Exhibit A attached 
to the affidavit identified the policy, and, while the affidavit did not state specifically 
that Miss Burge acted “for and on behalf of the company,” the affidavit disclosed 
with sufficient certainty that she was acting in her official capacity. Other criticisms 
of the affidavit are without merit, and the affidavit proved, prima facie, that the can- 
cellation notice was given. 

13] The statute does not require that the notice shall be received by the policy- 
holder, and, if notice be given, the policy may be canceled, unless premium be 
paid. The testimony that the notice was not found among the papers of the 
insured after his death was not introduced to show-he did not receive it. The testi- 
mony was introduced to show that no notice was given. Was the testimony suffi-e 
cient to overcome the statutory evidence? 

In the case of Hastings v. B. L. Ins. Co., 138 N. Y. 473, 34 N. E. 289, the court 
held that, where failure to find a cancellation letter among papers of a decedent 
is coupled with the fact that evidence of mailing is not clear and positive, the 
question whether the letter was mailed is one for the jury. In that case, however, 
it was necessary that the letter should be received in order to terminate a course of 
dealing and render the policy void. In this case, actual receipt of cancellation notice 
is not essential to forfeiture, and the statutory proof that notice was given is clear 
and positive proof. 

In the case of Click v. Sample, 73 Ark. 194, 83 S. W. 932, a school diréctor took 
and subscribed the oath of office and mailed it to the county clerk. The county 
clerk testified the oath was not in his files, and no record of it could be found in 
his office. The court held the common-law presumption that the letter was received 
was not overcome. In the case of Gaar, Scott & Co. v. Stark, 36 S. W. 149, the court 
of chancery appeals of Tennessee held that proof that a letter was not on file was 
not proof it was not received, and was not sufficient to overcome the presumption, 
it was received. The decision was affirmed orally by the Supreme Court. The 
Arkansas and Tennessee decisions are in accord with standards of probative value 
recognized in the business world. In Dean Wigmore’s opinion failure of courts to 
recognize such standards causes the law to be distrusted. 1 Wigmore on Evidence 
(2d Ed.) § 95, note, p. 331. However this may be, the court holds in the present 
case that oral testimony that no cancellation notice was found among the policy- 
holder’s papers after his death was insufficient to overcome the statutory evidence 
that notice was duly given. 

The judgment of the district court is affirmed. 

All the Justices concur. 
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TRAVELERS’ INS. CO. v. MELMAN. (No. 57.) 
(Court of Apes of Maryland, Feb. 28, 1925.) 
128 Atlantic Reporter, 125. 
1. INSURANCE—INSURER BOUND BY ACTS OF SUBORDINATE AGENT 

IN SCOPE OF APPARENT AUTHORITY. 

As affects insurance companies, law of principal and agent is liberally interpreted 
in favor of insured, and insurer is bound by acts of subordinate agents, not only 
in scope of their actual authority, but within scope of their apparent authority. 

(For other cases, see Insurance, Dec. Dig. § 78.) 

2. INSURANCE—TENDER OF PREMIUM TO AGENT AND ITS REFUSAL 

BY AGENT HELD EQUIVALENT TO PAYMENT PUTTING POLICY 

IN EFFECT. 

Where soliciting agent, on delivering policy, and insured’s tender of premium, 
refused such tender with statement that insured was protected, and that he was 
good for premium, and need not be in a hurry about payment, policy held in force, 
notwithstanding provision against agent’s power to modify contract, and provision 
that policy should not be in effect until first premium was paid, while insured was in 
good health. 

(For other cases, see Insurance, Dec. Dig. § 141 12]. ) 

Appeal from Superior Court of Baltimore City; James P. Gorter, Judge. 

“To be officially reported.” 

Action by Anna Melman against the Travelers’ Insurance Company. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Argued before Pattison, Urner, Adkins, Offutt, Digges, Parke, and Walsh, JJ. 

William L. Marbury, of Baltimore (L. Wethered Barroll, of Baltimore, on 
the brief), for appellant. 

Albert A. Sapero, of Baltimore, and James T. O'Neill, of Baltimore, for appellee. 

Diccs, J. During the year 1922 Louis Bridge was employed as an insurance 
agent by the Travelers’ Insurance Company, a corporation, of Hartford, Conn., 
duly authorized to do business in the State of Maryland. This agent had authority 
to solicit insurance, take applications, deliver policies, and collect first premiums. 
In the course of his employment he, after repeated solicitation, succeeded in obtain- 

eing an application on June 16, 1922, from Harry Melman, whose residence and 

place of business was in Baltimore City, for a policy of insurance upon the life 
of Harry Melman in the sum of $5,000. The form of this policy was a 20-year 
endowment, the beneficiary to be Anna Melman, the wife of the applicant. Subse- 
quent to the application the applicant was duly examined and passed by the medical 
examiner of the company. A contract of insurance in the form applied for was 
duly executed by the insurance company at its home office in Hartford, Conn., sent 
to the general agent of the company in Baltimore, Md., and by that office turned 
over to Louis Bridge, the agent for the purpose of delivery to the insured, Harry 
Melman, and collecting the premium due thereon. After receiving this fully 
executed policy from the general agent of the company, the agent, on Monday, July 
17, 1922, delivered the policy to the insured at his home, but did not actually re- 
ceive the money for the first premium due on said policy at the time of delivery. 
The first premium due was the sum of $56.45, being the amount due quarterly as 
provided in the contract. On Friday, July 21, 1922, Harry Melman, the insured, 
was suddenly stricken with appendicitis, and immediately taken to a hospital in 
Baltimore City, where he was then operated on. His condition grew worse from 
the time of the operation, culminating in his death on Sunday, July 23, at about 
11 o’clock a.m. On Saturday, July 22, while her husband was in the hospital, and 
after the operation, his wife, Anna Melman, the beneficiary, sent her check for $56 
in payment of the premium on the policy. This check was as follows: 

“Baltimore, Md., July 22, 1922, No. 738. Ades Brothers, Bankers. Pay to 
the order of the Travelers’ Insurance Company $56.00. Fifty-six 00/100 dollars. 
For Harry Melman policy. Mrs. Anna Melman.” 

This check was deposited by the company in regular course at the Merchants’ 
National Bank, Baltimore, and duly paid by the bank upon which it was drawn. On 
Tuesday, July 25. the company sent the following letter to the insured: 

“July 25, 1922. Mr. Harry Melman, 2453 Druid Hill Ave., Baltimore, Md.— 
Dear Sir; Re Life Policy No. 828513. We are in receipt of your check this 
morning in the amount of $56.00 We wish to advise that the premium on the 
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above contract is $56.45, so there is a difference due of $.45, which it will be neces- 
sary for you to let us have so that we may complete our records. Trusting you 
will give the above your prompt attention, I am, Yours very truly, C. H. Judin, 
Cashier.” 

On the following day, July 26, the following letter was sent by the company: 

“July 26, 1922. Mrs. Anna Melman, 2453 Druid Hill Ave., Baltimore, Md.— 
Dear Madam: I am attaching hereto our check No. 20955 dated July 26th in the 
amount of $56.00 representing the return of money which you tendered us under 
date of July 24th as an intended payment of policy No. 828513. We have no 
record of this policy having ever been in force and consequently there is no premium 
due on it. Very truly yours, C. H. Judin, Cashier.” 

On the following day, July 27, a second letter was sent by the company to 
Mrs. Melman, reading as follows: 

“July 27, 1922. Mrs. Anna Melman, 2453 Druid Hill Ave., Baltimore, Md.— 
Dear Madam: Re Life Policy 828513. I am inclosing herewith 45 cents in 
coin made up of one quarter, one dime and two nickles. This money was left on 
the counter in our office yesterday by a person who stated that he was acting as 
your messenger. At that time I informed your messenger that there was nothing 
due the Travelers’ Insurance Company from you, and we therefore refused to accept 
any moneys which you might tender us; regardless of this your messenger walked 
out and left the 45 cents on our counter. As stated above, there is nothing due 
the Travelers’ Insurance Company from you, and consequently I am returning 
the money herewith. Yours very truly, C. H. Judin, Cashier.” 

After the death of the insured, demand was made upon the company by Mrs. 
Anna Melman, the beneficiary named in the policy, for settlement, which was 
refused, and the nonpayment of the amount stated in the policy resulted in the 
beneficiary (the appellee) bringing suit in the superior court of Baltimore City 
against the company to recover the amount of insurance stated in the policy, with 
interest. This case was tried by a court and jury, and resulted in a verdict and 
judgment for the appellee, plaintiff below, for the sum of $5,560. It is from 
that judgment this appeal is taken. 

There are three exceptions contained in the record; the first to the court’s 
ruling in rejecting four prayers offered by the appellant at the close of the testi- 
mony offered on behalf of the plaintiff, the object of these prayers being to have the 
court direct a verdict for the defendant. These same prayers were again offered by 
the appellant at the conclusion of the whole testimony, together with two other 
prayers, designated defendant’s fifth and sixth prayers, and at the same time the 
defendant moved to strike out all testimony which was admitted subject to exception 
relating to statements made by Louis Bridge to Harry. Melman and any agreement 
made by said Bridge that said policy should be in force before payment of first 
premium. The lower court again refused the defendant’s reoffered first, second, 
third, and fourth prayers, granted the defendant’s fifth prayer, refused 
the defendant’s sixth prayer, and overruled the defendant’s motion 
to strike out the testimony, and these rulings constitute the third 
bill of exception. As stated, the first four prayers of the defendant were 
reoffered and were embraced in the third exception; therefore it becomes unneces- 
sary to consider the first exception to the ruling of the court in rejecting these same 
prayers. The second exception is to the ruling of the court on the evidence. 

The record discloses that the application for insurance contained the following: 
“That every declaration herein above contained is true; and that the contract issued 
hereupon shall not take effect unless the first premium shall be actually paid while 
I am in good health”; that the entire application was inserted in and formed a part 
of the executed policy; that among other provisions of the policy was, under the 
subhead “Modifications, etc.,” the following: 

“No agent can make, alter, or discharge this contract or extend the time for 
payment of premiums, nor can this contract be varied or altered or its conditions 
waived or extended in any respect, except by the written agreement of the com- 
‘pany. in compliance with the law of the state in which the contract is issued, signed 
by the president, or one of the vice-presidents or secretaries, whose authority will 
not be delegated.” 

The last above quoted provision was contained in the executed policy, but was 
not in the application. The record further discloses that it was the common 
practice of the company to execute policies for prospective purchasers of insurance, 
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made out in their name, and deliver said policies to the agents of the company who 
had solicited such insurance, with the authority to the agent to deliver the policy to 
the insured for inspection, provided the agent took from the insured what is called 
a policy inspection receipt, the form of which receipt is: 

"Policy Inspection Receipt. Life Department. ——, 19—. Received of ——, 
agent of the Travelers’ Insurance Company, Hartford, Conn., Policy No. —— upon 
my life, for inspection only. This policy shall not take effect or be in any way 
binding upon the company until the premium thereof is actually paid while I am 
in good health, and this receipt exchanged for the premium receipt signed and 
countersigned as provided in the policy. * * *” 

There is no dispute that Harry Melman made application to the appellee through 
its agent, Bridge for a 20-year endowment policy in the sum of $5,000; that this 
policy was executed by the company, delivered to its agent. Bridge, and by him 
delivered to Harry Melman on Monday, July 17, 1922. What occurred at the 
time of delivery and subsequent thereto is the subject of conflicting and directly 
contradictory testimony as adduced in behalf of the appellee and appellant respec- 
tively. According to the appellee’s witnesses, at the time of the delivery of this 
policy to Hary Melman by the agent Bridge, Melman had money sufficient to pay 
the premium, offered to do so by putting his hand in his pocket, and saying, “I will 
pay it,” and was told by the agent, “You need not hurry; you are protected; you 
stand good for it.” This was the testimony of the appellee, and the daughter of 
the appellee testified that she saw Mr. Bridge talk to her father. “I only heard 
one conversation, that is my father going to pay Mr. Bridge and Mr. Bridge said 
he was all right, and he should not hurry about paying him for the policy.”. Another 
witness, the brother of the appellee, testified that on the evening the insured was 
taken to the hospital the agent Bridge and the witness went to the hospital to- 
gether on a street car, and that on the street car the agent Bridge said to the witness 
“that he (the agent) insured my brother-in-law lately, and mentioned that he did 
not pay him yet, but he wanted to pay him when he delivered the policy to’ him, 
but you know your brother-in-law is good for the money; that’s what I told him; 
he is insured and he is protected.” The agent Bridge positively denies what was 
testified to by the witnesses above quoted, and his version of what took place was 
that when he delivered the policy to Harry Melman on Monday he had Melman 
sign the usual form of policy inspection receipt, in which said receipt there was a 
provision that the policy was not to be binding upon the company until the first 
premium had been paid by the insured while in good health. The record further 
discloses that on Saturday, July 22, after Melman had been operated upon at 
the hospital, the agent Bridge went to the home of the appellee and succeeded in 
getting in his possession the policy of insurance. The means by which he secured 
the policy is also the subject of conficting testimony; the testimony on behalf of the 
appellee being that he received the policy from the brother of the appellee, to 
whom it had been delivered by her for safe-keeping, by the use of deception in 
that the agent asked to be given the policy for the purpose of reading it, which 
was done, and, while the brother of the appellee left the room to answer a call 
of his mother, the agent disappeared, taking the policy with him. While the testi- 
mony of the agent Bridge is that upon his visit to the home of the appellee on that 
day he told the brother of the appellee that the policy was void and of no effect 
because the first premium had not been paid while Melman was in good health, 
and that thereupon the policy was voluntarily handed over to him, and that when 
he got the policy he destroyed the policy inspection receipt which he had previously 
taken from Melman. Which of the conficting statements by the witnesses was the 
truth was a question which the jury was called upon to decide, and from their 
verdict it is evident that they saw fit to believe the plaintiff’s version of what oc- 
curred at the time of the delivery of the policy to Melman and the repossession of 
it by the agent of the company. For the purposes of this appeal this court is 
bound to assumé as correct the questions of fact submitted to and decided by the 
jury. This being true, it presents the legal proposition as to whether or not such 
a case as made out by these facts is one in which the settled rules and principles 
of law would prevent a recovery. 

[1] We must leave out of consideration the question of whether the agent 
took from Melman a policy inspection receipt, for the reason that evidence on that 
point was submitted to the jury, and they found adversely to the contention of the 
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appellant. We then have the following facts proven or established for the pur- 
poses of this case in this court: That the agent of an insurance company, authorized 
to solicit insurance, take applications, deliver policies, and collect premiums, took 
an application from the appellee’s decedent; that on Monday, July 17, 1922, this 
agent delivered to the insured a policy of insurance fully and completely executed by 
the company, at which time was an offer to pay or tender of the premium was 
made by the deceased and not accepted by the agent; that the deceased kept posses- 
sion of the policy (nothing further in regard to the payment of the premium 
being done) until he was taken to the hospital, and that the premium was never 
actually paid while the deceased was in good health; that the application con- 
tained a provision that the policy should not be binding upon the company until 
the first premium was actually paid while the deceased was in good health; that the 
application contained a provision that the policy should not be binding upon the com- 
pany until the first premium was actually paid while the insured was in good health, 
and that the same provision was in the policy by reason of the application being 
inserted in and made a part of the policy; that the policy contained the usual 
clause prohibiting or denying authority to the agent to change or waive any pro- 
visions of the policy; that the premium was paid by the beneficiary named in the 
policy (the appellee here) after the insured had been operated on and was not in 
good health, and was returned by the company denying liability promptly upon its 
learning that the insured was not in good health, and was, in fact, then dead. Does the 
law, under such circumstances, prevent a recovery on the part of the appellee? The 
lower court was of the opinion that it does not, and we do not find any error in the 
court’s decision on that point. The counsel for the appellant in his brief states that he 
has found no decision of this court directly on the point involved, and after diligent 
search, we have been unable to find such a decision, although there are several in which 
this court has indicated its view under similar circumstances. It is to be remembered 
that insurance companies must of necessity deal with the public in the transaction 
of the business in which they are engaged entirely through agents, and perhaps in 
a majority of cases through subordinate agents, certainly seldom with the prin- 
cipal officers of the company, and slightly less seldom with general managers or 
general agents. The subordinate agents thus dealing with the public are selected 
by the insurance companies, and by their actions must be held to bind their prin- 
cipals, not only within the scope of their real and actual authority, but also within 
the scope of their apparent authority. The enormous volume and variety of busi- 
ness engaged in by insurance companies at the present time, of necessity, requires 
them through their agents to deal with -people of every condition and walk of life, 
many of them uneducated and illiterate, and, when an insurance agent solicits a 
contract of insurance from a prospective purchaser, he frequently has to explain 
during the course of his negotiations what insurance is, what the purpose of the 
contract is, what protection it affords to the insured and his family in case of 
death, the amount of and when the premiums are to be paid, and to impart much 
other information concerning the contract in order that the prospective purchaser 
may understand and appreciate the benefits to be derived from a policy of insur- 
ance. The insured rarely comes in contact with any officer or high official of the 
company, and can only know what the company proposes and what he himself 
is to do, by reason of what he is told by the agent. It is therefore necessary, 
in order to insure fair, equitable, and just dealings between insurance companies 
and their policyholders, that the law of principal and agent be liberally interpreted 
by the courts in favor of the insured, and that the agent be held to have had all 
of the authority-which it was apparent to the insured he possessed. In the case 
of Mallette v. British Assurance Co., 91 Md. 471, 46 A. 1005, Judge Pearce, 
speaking for the court, quoted with approval what was said in Alexander v. 
Continental Insurance Co., 67 Wis. 427, 30 N. W. 727, 58 Am. Rep. 869. In that 
case a premium note was payable in annual installments, and the policy provided 
that the liability of the company should cease upon failure to pay any installment. 
The agent agreed to give notice to the insured 15 days before the installment 
became due, but failed to do so, and before the policy expired, and while install- 
ments were overdue and unpaid, a loss occurred, and it was held that the condi- 
tion as to the termination of liability had been waived, and that the insured did 
not forfeit her rights under the policy by neglecting to pay installments as they 
fell due. The court said: 

“This rule is absolutely necessary for the protection of the insured. The insured 
deals with no one but the agent; the company cannot deal with its patrons in any 
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other way. Justice and law, therefore, require that the company shall be held 
to sanction what the agent agrees to and upon which the insured relies. To allow 
the company to enforce a condition or forfeiture of the policy for a neglect to do 
that which the agent informs the insured shall not avoid the policy would work 
the greatest injustice.” . 

The same principle was reaffirmed by this court in Goebel v. German-American 
Insurance Co. of Pennsylvania, 127 Md., at page 427, 96 A. 627. In Hartford Fire 
Insurance Co. v. Keating, 86 Md. 131, 38 A. 29, 63 Am. St. Rep. 499, it was held that 
a clause in a policy providing that no agent shall have power to waive any of 
its conditions except such as by its terms may be indorsed thereon does not apply to 
conditions relating to the inception of the contract, but operates to prevent agents 
from modifying the terms of the policy after it has been issued. In Mutual Fire 
Insurance Co. v. Eickholtz, 88 Md. 92, 40 A. 706, the acceptance of part of the 
premium was held a waiver of nonpayment of the residue. It is contended that 
this principle does not apply in the present case, because the nonwaiver provision, 
while not contained in the application, was in the policy, and that the insured had 
possession of the policy 4 or 5 days, and should be charged with all that a reading 
of the policy would disclose; and in addition thereto the application contained the 
provision that the policy was not to be binding until the premium had been paid while 
the insured was in good health. Even if this be true, which we are not hereby to 
be understood as deciding, its decision is not controlling in this case in the view 
that we take of it. The question, as we view it, is not whether the agents under 
the circumstances and conditions surrounding this case had authority to waive the 
condition of prepayment of premium, but the real and decisive question is whether 
the tender of the amount necessary to pay the premium by the insured to the agent 
at the time of delivery of the policy (the fact of such tender having been decided 
by the jury and not now being open for consideration by us) constituted a pay- 
ment of. the premium. In fourth edition of May on Insurance, vol. 2, § 345, the 
author states: 

“The tender of payment will be equivalent to the actual payment in its effect 
upon the obligations of the policy,” citing New York Life Insurance Co. v. Clopton, 
7 Bush (Ky.) 179, 3 Am. Rep. 290; New York Central Insurance Co. v. National 
Prot. Insurance Co., 20 Barb. (N. Y.) 469. 

The same author, in Section 345 of the volume referred to, savs: 

“Tender is, of course, sufficient to avoid forfeiture, if in proper time and form.” 

[2] We think the delivery of the policy to the insured, together with tender 
of the amount of the premium to the agent by the insured, which was refused by 
him with the statement that the insured was protected and that he was good for 
the premium and need not be in a hurry, was such payment to the agent as would 
render the policy enforcible. If the insured had tendered the payment to the 
general manager of this company in Baltimore City, and had been told by that 
official what he was told by the agent in this case, there can be no doubt that the 
policy would have from that time been in force; not because the official had the 
authority to waive provisions of the policy, but because such tender would have 
constituted payment to the company. We therefore hold that the tender to the 
agent, under such circumstances as are shown in this case, constitutes payment. In 
25° Cyc. 725, under the subhead “Necessity of Prepayment of Premiums,” it is said: 

“A tender is a sufficient compliance with the condition that the first premium 
must be paid before policies shall take effect,” citing Going v. Mutual Benefit Life 
Ins. Co., 58 S. C. 201, 36 S. E. 556. 

The appellant argues that this case furnishes a striking illustration of the 
danger which would be involved in allowing careful provisions of the application, 
policy, and inspection receipt to be nullified by mere oral testimony. We cannot 
assent to this conclusion, for the reason that, had the agent retained the policy 
inspection receipt which he claims to have taken from the insured, it would have 
been a complete defense to any oral testimony -as to a waiver of the condition of 
the policy by the agent as to the payment of the premium. 

[3] The defendant's first, second, third, and fourth prayers entirely ignore the 
evidence in respect to tender of the premium at the time of the delivery of the 
policv, and, in view of what we have said, were properly refused. In addition, 
the first, second, third, and fourth prayers all sought to have the case withdrawn 
from the jury by instruction of a verdict for the defendant, and when reoffered 
were inconsistent with the defendant’s fifth prayer, which was conceded by the 
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plaintiff and submitted the question of tender to the jury for consideration. The 
defendant cannot be heard to complain if the court grants one of his prayers, sub- 
mitting the case to the jury, and then rejects prayers of the defendant which 
would withdraw the case from the jury. If the court granted any one of the first 
four prayers of the defendant, after granting the defendant’s fifth prayer, the case 
would have presented the anomalous situation of being submitted to the jury for 
consideration on one prayer and withdrawn from consideration by another prayer. 
By authority and reason such a situation is not permitted. Smith v. Brown, 119 Md. 
48, 86 A. 609; Sitig v. Birkenstack, 35 Md. 273; Groh v. South, 119 Md. 302, 86 A. 
1036; City & Suburban Ry. of Washington v. Clark, 128 Md. 281, 97 A. 911. 

(4, 5] The defendant’s fifth prayer, which was granted, instructed the jury 
that the plaintiff is not entitled to recover in this case, and their verdict must be 
for the defendant, unless the jury believe from the evidence that the deceased, 
Harry Melman, tendered payment of $56.45 to Louis Bridge, solicitor of the defen- 
dant, and Bridge refused to accept the money, while the defendant’s sixth prayer was 
inconsistent with the defendant’s granted fifth prayer, in that it sought to have the 
jury instructed that their verdict should be for the defendant even though the 
jury should believe that the deceased, Harry Melman, offered to pay the first premium 
before his illness and the said agent Bridge refused to accept the payment of said 
premium. The'sixth prayer was in conflict with the granted fifth prayer offered by 
the defendant, and therefore was properly refused. By offering the fifth prayer 
the defendant submitted the question of tender to the jury, and for that reason, in 
addition to what we have said in reference to tender, the motion by the defendant 
to strike out the testimony of statements made by Louis Bridge to Harry Melman 
relating to the question of tender and the offer to pay the premium at the time of 
the delivery of the policy, was properly overruled. 

[6] The basis of the second exception is the action of the court in refusing to 
allow the defendant to introduce into evidence the record made at the former trial of 
this case containing a portion of the testimony of the plaintiff. The object of this 
offer was to discredit the witness by showing that she had made inconsistent and 
different statements at a former trial from the testimony by her in the present 
case. This record was admissible for the purpose indicated, but what it contained is 
set out in the record of this case, and we are of the opinion, after careful examina- 
tion, that its exclusion by the lower court resulted in no injury to the defendant. 
The testimony of the appellee as given by her at the prior trial, in our opinion, 
does not materially differ from that given by her at the trial of the present case. 
She was cross-examined by counsel for the appellant, with knowledge of her previous 
testimony in his possession, and the jury had the benefit of any discrepancies shown 
which might tend to affect her credibility. 

Finding no reversible error in any of the rulings of the lower court, the 
judgment will be affirmed. 

Judgment affirmed, with costs. 


MOONEY v. BROTHERHOOD OF RAILROAD TRAINMEN. (No 24434.) 
(Supreme Court of Minnesota, Feb. 20, 1925.) 
202 Northwestern Reporter 341. 
(Syllabus by the Court.) 

1. INSURANCE—AMENDMENT OF CONSTITUTION OF FRATERNAL 
SOCIETY SO THAT DISAPPEARANCE OF INSURED SHOULD NOT 
BE GROUND FOR CLAIM HELD VOID. 

Even though the insured in a fraternal insurance order has agreed that amend- 
ments to the constitution made subsequent to the issuance of the insurance certificate 
shall apply to it, an amendment, adopted after the issuing of the certificate sued on, 
that disappearance of the insured shall not ripen into a claim for the insurance is 
unreasonable and void as to such certificate. Boynton v. Modern Woodmen of 
America, 148 Minn. 150, 181 N. W. 327, 17 A. L. R. 401, is adhered to. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

2. INSURANCE—AGREEMENT THAT CERTIFICATE WAS SUBJECT TO 

“LAWS” OF CERTAIN STATE HELD TO REFER TO STATUTE LAW 

AND NOT TO COURT DECISIONS RENDERED AFTER DEATH OF 

INSURED. 

The insured agreed that the certificate was to be deemed an Illinois contract 
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and subject to its “laws.” This language is construed to refer to the statute law 
of that state and not to decisions of the court rendered after the death of the 
insured, refusing to apply the common-law rule of presumption of death from 
disappearance, where the constitution of the order was amended as stated. 

(For other cases, see Insurance, Dec. Dig. § 712.) 

Appeal from District Court, Hennepin County; W. W. Bardwell, Judge. 

Action by Cora E. Mooney against the Brotherhood of Railroad Trainmen. 
From judgment for plaintiff, defendant appeals. Affirmed. 

George R. Smith and H. Stanley Hanson, both of Minneapolis, for appellant. 

H. Z. Mendow and E. J. Culhane, both of Minneapolis, for respondent. 

Hort, J. Defendant, a fraternal insurance company, appeals from a judgment 
obtained upon its benefit insurance certificate issued to Ed. F. Mooney, payable to 
plaintiff, his wife, upon his death. 

[1] In his application for a certificate of insurance E. F. Mooney agreed that 
“any beneficiary certificate based upon this application shall be held to be a contract 
made in the state of Illinois and subject to its laws.” A certificate was issued on 
March 4, 1899, upon the express condition “that the said Ed. F. Mooney shall 
comply with the constitution, by-laws, rules, and regulations now in force or 
which may hereafter be adopted” by defendant. In November, 1908, plaintiff 
received her last letter from her husband. He then disappeared, and has since not 
been heard from. Defendant concedes the evidence such as to warrant the jury’s 
finding that Mooney was dead. In 1901 the constitution was amended so that 
certificates were to be deemed made under and to be construed in accordance with 
the laws of the state in which the Grand Lodge has it headquarters. In 1913 the 
constitution was again amended by adding this provision: 

“No liability arising from the disappearance or the presumption of the death 
of a member arising from any such disappearance shall be incurred by the brother- 
hood. Said brotherhood shall only be hable for the payment of a death claim 
when there is positive proof of the actual death of a beneficiary member as previously 
provided in this section.” 

Defendant contends that the insurance contract is governed by the laws of 
Ohio, to which state it claimed the Grand Lodge has been moved. We find no 
evidence in the record that such is the fact. But that is not important under 
defendant’s theory of the case, for the Illinois courts follow those of Ohio holding 
valid and applicable to pre-existing contracts of insurance the above-quoted amend- 
ment to the constitution of defendant, adopted in 1913. Steen v. Modern Woodmen 
of America, 296 Ill. 104, 129 N. E. 546, 17 A. L. R. 406; McGovern v. Brotherhood 
of Locomotive Firemen & Enginemen, 85 Ohio St. 460, 98 N. E. 1128, affirmed on 
authority of Tisch v. Protected Home Circle, 72 Ohio St. 233, 74 N. E. 188. How- 
ever, we are unable to differentiate this case from Boynton v. Modern Woodmen of 
America, 148 Minn. 150, N. W. 181 N. W. 327, 17 A. L. R. 401. Both involve a 
fraternal insurance company. In one a subsequent amendment of the constitution 
and in the other of the by-laws provide that proof of death and a claim to the 
insurance cannot be based upon disappearance of the insured whether the insurance 
was effected prior or subsequent to such change. It is immaterial whether the 
amendment is to the by-laws or the constitution, for the amendment of the by-laws 
of the company is as effective upon the contract of insurance as would be the 
amendment of its constitution. 

[2] The only matters in the instant case not found in that of Boynton are that 
Mooney, in the application, agreed that the insurance contract should be deemed 
made in Illinois and subject to its laws, and the amendment of 1901 providing it 
shall be construed in accordance with the laws of the state where the Grand Lodge 
has its headquarters. But we think this affords no good reason for not applying 
the principle of the Boynton Case. When Mooney was insured there was no 
decision in Illinois, nor until after he was dead (if we assume that the jury found 
he died August 1, 1916, on account of the amount of the verdict and the interest 
allowance from that date), from which it could be inferred that an amendment 
like that of 1913 would be reasonable as applied to holders of pre-existing certificates. 
No statute of Illinois was proved touching the question and decisions of the courts 
of Illinois subsequent to the death of the insured should not be allowed to bar 
a recovery in a case where, under the law of the forum, a good cause of action 
exists. Moreover, we construe the words “subject to its laws” to mean the statutes 
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of Illinois and not to decisions of its courts thereafter to be promulgated. We 
adhere to the opinion expressed in the Boynton Case that the 1913 amendment of 
the defendant’s constitution is unreasonable and nugatory as to insurance contracts 
entered prior to the amendment. It is deemed unnecessary to discuss the proposition 
here; the authorities being cited pro and con in that case. 

[3] But defendant contends the refusal to follow the decision of the Illinois 
court is to fail to give full faith and credit to the judicial proceedings of that court 
as required by article 4, § 1, of the federal Constitution. Royal Arcanum vy. Green, 

237 U.S; S31, 35:S; Et: 724, 59 L. Ed. 1089, is cited, and Hartford Life Ins. Co. v. 
Ibs, 237 U. S. 662, 35 S. Ct. 692, 59, L. Ed. 1165, may be added. In both cases the 
point determined was that a- judgment, entered in a controversy between the insurance 
company and some of its members in an action brought in behalf of all members 
similarly situated to determine membership dues, is a judgment which must be 
given full faith and credit in every state in the Union in subsequent suits between 
a member and the company involving the same question. The judgments in the 
cases cited were rendered by the courts of the state where the companies were 
organized. This is no such case. The Illinois case cited, and which was offered in 
evidence, did not concern either party to the suit at bar. 

The plaintiff, the beneficiary, has always resided in this state. She paid dues 
subsequent to Mooney’s disappearance until September, 1922, when she testified the 
last payment was refused and returned to her. Some contention is made, though 
not stressed, that proofs of death have not been furnished. Defendant denied 
liability, under circumstances showing it knew the impossibility for plaintiff to ever 
furnish proof of loss otherwise than in a lawsuit by establishing disappearance for 
such length of time that a jury could find her husband dead. This amounted to 
a waiver of the proofs of death called for by the contract. 

The judgment is affirmed. 


ALSTON v. DISTRICT GRAND HOUSEHOLD NO. 10 OF THE G. U.O. O. F. 
OF NORTH CAROLINA, OF = ins smaeccer OF RUTH, NO. 3836. 
(No. 89.) 

(Supreme Court of North Carolina, Feb. 25, 1925.) 

126 Southeastern Reporter 516 
2. INSURANCE—RECEIPT CARD CONTAINING ENTRY OF PREMIUMS 

Sie, INSURED HELD COMPETENT EVIDENCE IN ACTION ON 

In action on insurance policy, receipt card containing entries of premiums paid 
by insured and furnished to insured in accordance with provisions of policy held 
competent as evidence. 

(For other cases, see Insurance Dec. Dig. §654%.) 

3. INSURANCE—IN ACTION ON INSURANCE POLICY, TESTIMONY AS 
TO ACTS OF THIRD PERSON HELD IRRELEVANT BUT NOT PRE- 
JUDICIAL. 

In action on insurance policy, testimony that particular person not shown to 
have been connected with defendant made payment to insured during illness held 
irrelevant but not prejudicial. 

(For other cases, see Insurance Dec. Dig. §654%4.) © 

Appeal from Superior Court, Warren County; Bond, Judge. 

Action by Hardy Alston, administrator of Ida Alston and Hardy Alston, individ- 
ually, against the District Grand Household No. 10 of the Grand United Order of 
Odd Fellows of North Carolina, of the Household of Ruth, No. 3836. Judgment 
for plaintiff, and defendant appeals. No error. 

From judgment upon verdict of the jury finding that defendant is indebted to 
plaintiff in the sum of $158, defendant appealed, assigning errors based upon excep- 
tions duly noted during the trial. 

T. T. Hicks & Son, of Henderson, for appellant. 

Daniel, Daniel & Daniel, of Littleton, and Polk & Polk, of Warrenton, for appellee. 

Per curiam. On April 20, 1916, defendant issued its policy of insurance 
to Ida Alston, by which it agreed to pay to Hardy Alston, her husband, the sum of 
$125 upon her death, at any time after the expiration of three years from the date of 
the policy, providing she paid the monthly premiums in accordance with the terms 
of the policy. It is provided in the policy that the “receipt card containing the entries 
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of premiums paid shall be exhibited on demand to the officers or authorized agents of 
the company.” It is further provided therein that “any member becoming in arrears 
exceeding four weeks will forfeit all amounts paid to the company-and all rights 
under the policy. After such forfeiture, upon payment of all arrears, the insured, 
being in good health, may be reinstated with the consent of the company, as evidenced 
by the indorsement of an officer of the company on the policy or attached thereto.” 

Ida Alston, the insured, died on July 29, 1923; plaintiff, as beneficiary, made 
demand upon defendant for payment of the amount due, and upon denial by defendant 
of all liability, on April 14, 1924, instituted this action. 

[1] Plaintiff contends that defendant is indebted to him in the sum of $125 in 

accordance with the terms of the policy and the further sum of $8 sick benefit and 
$25 funeral benefit, in accordance with contract as evidenced by the receipt card 
referred to in the policy. Defendant denies liability on the policy, contending that 
insured forfeited all rights under said policy by becoming in arrears for premiums 
exceeding four weeks prior to February, 1923. Defendant further denies liability 
for sick or funeral benefits, denying that same are within the terms of the contract. 
There was evidence sufficient to sustain the allegations and contentions of plaintiff; 
the motion to set aside the verdict was addressed to the discretion vested by law in 
the judge presiding. We cannot hold that there was any abuse of this discretion, 
and the denial of the motion is therefore not subject to review upon appeal to this 
court. 
[2] Defendant’s first and second exceptions to the introduction of the receipt 
card are not sustained. There was evidence that the card offered by plaintiff 
was the card furnished to the insured in accordance with the provisions of the 
policy; it was therefore competent as evidence. 

[3] Exceptions 3 and 4 are to the testimony of plaintiff that Hugh Williams 
paid his wife during her sickness $1. His honor expressly instructed the jury that 
this was to be considered by them only as establishing the fact that Hugh Williams 
paid insured $1. There was no evidence showing any connection between Hugh 
Williams and the defendant. The fact, therefore, is not rdevant to this controversy. 
The evidence, however, was not prejudicial to defendant. 

Defendant’s motion for nonsuit was properly overruled. There was evidence 
sufficient to establish plaintiff’s prima facie right to recover. Lyons v. Knights of 
Pythias, 172 N. C. 408, 90 S. E. 423. 

His honor instructed the jury that the burden was upon the plaintiff to prove 
by the greater weight of the evidence the fact of the debt and the amount thereof. 
The jury upon competent evidence has returned verdict in favor of the plaintiff, 
and there was judgment in accordance with the verdict. We have carefully con- 
sidered each of defendant’s assignments of error. We find no error in the record 
based upon ‘exceptions entitling defendant, as a matter of law, to a new trial. 

There is no error. 


DAVIS v. PENN MUT. LIFE INS. CO. (No. 14797.) 
(Supreme Court of Oklahoma. Jan. 29, 1924. Rehearing Denied Feb. 17, 1925.) 
233 Pacific Reporter 434 
(Syllabus by the Court.) 


1. PLEADING—STRIKING FROM REPLY SPECIFIC DENIAL OF BREACH 
OF CONDITION SUBSEQUENT, RESULTING IN FORFEITURE OF 
LIFE INSURANCE POLICY PLEADED IN ANSWER, HELD ERROR; 
REPLY TO NEW MATTER CONTAINED IN ANSWER BASED UPON 
ALLEGED BREACH OF CONDITION SUBSEQUENT IN LIFE IN- 
SURANCE POLICY IS NOT DEPARTURE. 


In an action upon a life insurance policy, where the petition alleges performance 
of all conditions and that the policy was in full force and effect at the time of the 
death of insured, and the answer, among other things, specially pleads the breach 
of a condition subsequent resulting in a forfeiture, it is error for the trial court 
to strike from the reply a specific denial of the breach of such condition subsequent 
and the resulting forfeiture, since a reply to new matter contained in an answer 
based upon the alleged breach of a condition subsequent is not a departure, but 
is germane. 


(For other cases see Pleading Dec. Dig. §180 [2]. 
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2. APPEAL AND ERROR—ERROR IN STRIKING MATTER IN REPLY 
GERMANE TO NEW MATTER IN ANSWER IS MADE PREJUDICIAL 
BY INSTRUCTIONS DEPRIVING PLAINTIFF OF BENEFIT OF DE- 
FENSIVE MATTER SO STRICKEN; INSTRUCTIONS HELD TO REN- 
DER ERROR IN STRIKING MATTER IN REPLY GERMANE TO 
NEW MATTER IN ANSWER PREJUDICIAL. 

When matter in a reply germane to new matter in an answer is erroneously striken 
by the trial court, such error becomes prejudicial when the court in its instructions de- 
prives plaintiff of the benefit of such defensive matter so erroneously stricken from the 
reply, and this is done when the jury is expressly told that certain accruals on the 
policy, which plaintiff claimed kept the policy in force, had been tendered into court 
by defendant, and the jury is limited by another instruction to the sole question of 
whether the policy was continued in force after a certain date “by payment of 
money, or by giving a premium note or by the application of accrued dividends,” 
since the jury might reasonably conclude that if the accrued dividends had been 
applied to the payment of the premium so as to continue the policy in force, they 
would not have been tendered into court. . 

(For other cases, see Appeal and Errors, Dec. Dig. $1042 [2].) 

3. INSURANCE—PROVISION OF POLICY AS TO USE OF ACCUMULA- 
TIONS HELD TO MODIFY DIRECTION RELATING THERETO IN 
APPLICATION, WHETHER OPTION OF INSURED TO HAVE AC- 
CUMULATONS REDUCE PREMIUM PAYMENTS WAS EXERCISED, 
QUESTION OF FACT. 

Where an application for insurance directs that accumulations be retained by the 
company at interest, while the policy provides that such accumulations may be used 
in any year after payment of second annual premium to reduce premium payments at 
the option of the insured, such policy provision controls and modifies the provision in 
the application, and whether the option was exercised by the insured is a question of 
fact. 

(For other cases, see Insurance, Dec. Dig. §§185, 668 [8].) 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Payne County; C. C. Smith, Judge. 

Action by Minnie A. Davis against the Penn Mutual Life Insurance Company. 
From a judgment for defendant, plaintiff appeals. Reversed and remanded, with 
directions. 

This action was commenced in the district court of Payne county December 7, 
1922, by plaintiff in error against defendant in error to recover upon a certain life 
insurance policy issued by defendant in error June 9, 1920, for the sum of $2,000, 
upon the life of Charley B. Davis. In the petition it was alleged in substance that 
the insured died September 16, 1922; that he had paid all the annual premiums at 
the time of his death; that the insurance company at the time of the death of the 
insured, and at the time of the maturity of the installment of the premium next 
preceeding the death of the insured, was indebted to the insured in the sum of 
$17.03, which was a sufficient sum to pay the quarterly installment of premium 
maturing next preceding his death, and which, if credited on his premium account, 
would have extended the insurance in force to the time of his death; that the 
company has refused proof of death of the insured and denied liability on the 
policy. A copy of the policy was attached to the petition as an exhibit, and by 
its terms provides a grace period of 31 days after maturity of any premium install- 
ment within which to pay same, and during which time such policy shall remain in 
full force. Other exhibits not material here were attached to the petition. 

The insurance company answered, admitting that it delivered the policy and 
that two annual premiums had been paid; that on June 9, 1922, when the third 
annual premium, or the first installment thereof, was payable, it owed the insured 
$17.03 as dividends or surplus on the policy, but that the insured in his application 
for the policy had elected to let these dividends and surplus accumulate at 3 per 
cent. interest; that the premium, nor any installment thereof, maturing June 9, 1922, 
had not been paid, and for that reason the policy was forfeited and was not in 
force and effect at the time of the death of the insured. 

Plaintiff filed a reply, the material paragraph of which reads as follows: 

“Comes now the plaintiff and for her reply to the answer of the defendant says 
she denies that the premium beginning June 9, 1922, and ending December 9, 1922, 
was not paid, but states that it was paid as alleged in her petition; denies that said 
policy was or by its terms could be forfeited, but that the same was in full force 
and effect at the time of the death of Charley B. Davis, as alleged in her petition.” 
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The insurance company filed a motion to strike certain words from this reply, 
said motion being as follows: 

“Comes now the defendant and asks the court to strike from the plaintiff's 
reply that part of paragraph 1 which reads as follows: ‘Or by its terms could be,’ the 
same being a part of the second clause of paragraph 1 of said reply, which reads 
as follows: ‘Denies that said policy was, or by its terms could be, forfeited, but 
that the same was in full force and effect at the time of the death of Charley 
B. Davis, as alleged in her petition.’ For cause defendant states that the phrase 
‘or by its terms could be’ constitutes new matter inconsistent with, and a departure 
from, the allegations of the petition and the answer of the defendant filed herein.” 

Upon the hearing of this motion, the court entered the following order: 

“This cause is submitted to the court upon the motion of the defendant to strike 
the following allegation from the reply, to wit, ‘Denies that said policy was, or by 
its terms could be, forfeited, but that the same was in full force and effect at the 
time of the death of Charley B. Davis, as alleged in her petition.’ And it appearing 
to the court that the said allegation is a departure from the allegations of the 
petition, it is ordered that the same be and is hereby stricken; to which order of the 
court the plaintiff at the time excepts.” 

Thereafter, on May 2, 1923, the case was tried to the court and a jury and a 
verdict and judgment rendered in favor of the defendant, to reverse which this 
proceeding in error was commenced by petition in error with case-made attached. 
The parties will be hereafter referred to as plaintiff and defendant, respectively, as 
they appeared in the trial court. ; 

Walter Mathews, of Cushing, for plaintiff in error. 

S. W. Hayes and A. W. Gilliland, both of Oklahoma City, for defendant in error. 

Locspon, C. (after stating the facts as above). Only two propositions are 
presented and argued in the briefs filed herein, said propositions being as follows: 

“First. That the trial court erred in its order sustaining defendant’s motion 
to strike. 

“Second. That the trial court erred in overruling plaintiff’s motion for a new 
trial.” 

[1, 2] Under the view taken of the case by this court, both propositions may 
be considered and discussed together. It will be noticed that the motion of the 
defendant to strike was directed at the phrase “or by its terms could be.” This 
language was merely a conclusion of the pleader, was a departure, and the order 
of the court striking the same on motion would have been proper. However, the 
court went further by its order and also struck from the reply the following 
language : 

“Denies that said policy * * * forfeited, but that the same was in full force 
and effect at the time of the death of Charley B. Davis, as alleged in her petition.” 

Plaintiff in her petition had alleged the performance of all conditions of the 
policy by Charley B. Davis in his lifetime, and specifiically alleged the payment of 
all premiums due at the time of his death. By its answer the defendant set up a 
special plea of forfeiture, and the language last above quoted, and which was 
striken by the order of the court, was a reply germane to this new matter alleged in 
the answer. The allegations of forfeiture in the answer of defendant were basel 
upon an alleged breach of a condition subsequent, and this court has held con- 
sistently that, where new matter is set up in an answer based upon an alleged breach 
of a condition subsequent in a policy, a specific denial of such new matter in the 
reply does not constitute a departure. Great Western Life Ins. Co. v. Sparks, 
38 Okl.. 395, 132 P. 1092, 49 L. R. A. (N. S.) 724; Western Reciprocal Under- 
writers’ Exchange v. Coon, 38 Okl. 453, 134 P. 22; Queen Ins. Co. of America 
v. Dalrymple et al., 60 Okl. 28, 158 P. 1154. 

Defendant practically concedes in its brief that this action of the trial court, 
upon the motion to strike, was error, by insisting that since plaintiff failed to 
assign this error as one of her grounds of motion for new trial in the lower 
court, she has thereby waived such error, and in support of this contention cites 
a number of authorities from this and other states.. This contention of defendant 
is probably correct as a general proposition, and would be correct in the instant 
case were it not for the fact that this error of the trial court was carried into 
and perpetuated by the instructions to the jury. By paragraph 12 of its instructions 
the court said to the jury: : 

“You are further instructed, gentlemen of the jury, that if you find from the 
evidence that, at the time of the death of the insured, the last premium that was 
due had not been paid within 31 days after the premium paying date next preceding 
the death of the insured, then there would be no liability on the policy, and the 
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amount of dividend accumulated to the credit of the policy having been tendered 
into court, then you will find all the issues in that event in favor of the defendan.” 
_ _ By this instruction the court in effect adopted the contention of the defendant 
in its answer that the policy was forfeited if the premium was not paid within 
31 days after June 9, 1922, and excluded from the jury a consideration of plaintiff’s 
contention that the policy was not forfeited, but was in full force and effect at 
the time of death. This contention of plaintiff, aside from the claim of payment 
comprehended two other issues of fact, viz. (a), the sufficiency of the accumu- 
lations on the policy to pay a quarterly premium and (b), the duty of the com- 
pany to so apply them rather than to permit the policy to lapse. Those pro- 
visions of the policy deemed material to be considered upon this feature of the 
case read as follows: 

“All the benefits, privileges, and provisions stated on the second and third 
pages hereof form a part of this policy as fully as though recited at length over the 
signatures hereto affixed. 

“II. Grace in Payment-of Premiums. A grace of 31 days, during which this 
policy shall remain in force, will be granted for the payment of premiums or 
regular installments thereof, after the first. If the death of the insured occur 
during the days of grace the sum necessary to complete payment of premium for the 
then current policy year will be deducted from the amount payable hereunder.” 

In the third paragraph, which relates to the incontestability of the policy, this 
language occurs: 

“The contract shall be incontestable after one year from its date of issue, 
except for non-payment of premium.” 

These are the only provisions of the policy from which even an inference of 
forfeiture may be drawn. It has long been established in this state that a policy 
of life insurance is an entire contract, and not a separate contract from year to 
year dependent upon the prompt payment of premiums, and in conformity with 
this principle it has frequently been held that the payment of the premium is 
merely a condition subsequent; that after the policy has once become effective it 
will not be declared forfeited by failure to pay a premium installment in the 
absence of express language in the contract necessarily creating a forfeiture for 
such reason. In the case of Friend v. Southern Life Ins. Co., 58 Okl. 448, 160 
P. 457, L. R. A. 1917B, 208, Justice Sharp, in the fourth paragraph of the- syllabus, 
said : 

“Ordinarily the payment of an annual premium on a policy of life insurance, 
after the policy has become effective by payment of the first year’s premium, is 
not a condition precedent to the continuance of the policy, but, on the contrary, 
is a condition subsequent only, the nonperformance of which may incur a forfeiture 
of the policy, or may not, according to the circumstances.” 

To the same effect are Nat. Life Ins. Co. v. Clayton, 70 Okl. 116, 173 P. 356; 
American Nat. Ins. Co. v. Rardin, 74 Okl. 146, 177 P. 601; General Accident, 
Fire & Life Assur. Corp. v. Hymes, 77 Okl. 20, 185 P. 1085, 8 A. L. R. 318; 
Friend v. Southern Sates Life Ins. Co., 80 Okl. 76, 194 P. 204; Kansas City Life 
Ins. v.. Harper, 90 Okl. 116, 214 P. 924. 

Evidently the true purpose and intent of these holdings, where a forfeiture is 
not clearly expressed, is to make the question of forfeiture one of fact to be 
determined by the jury from the terms of the policy and all of the other facts 
and circumstances in evidence, under proper instructions by the court. By para- 
graph 5 of the provisions attached to and made a part of the contract it is provided 
as follows: 

“This policy shall participate in surplus, and, upon payment of the second 
year’s premium and at the end of the second and of each subsequent policy year, while 
this policy is in force by payment of premiums and thereafter when fully paid, 
the company will determine and account for the portion of the divisible surplus 
accruing thereto. These dividends, at the option of the owner, will be applied 
in any year to reduce the premium, to increase the amount of insurance, or to 
accumulate to the credit of this policy at 3 per cent. compound interest per annum, 
this interest rate to be increased annually by such addition as may be awarded by 
the board of trustees, which accumulation will be payable at the maturity of this 
policy, or may be withdrawn at any premium anniversary. If no other option is 
selected, dividends will be paid in cash.” 

[3] It is therein provided that after payment of the second year’s premium, 
and at the end of the second year, “the company will determine and account for the 
portion of the divisible surplus accruing thereto.” Since it is admitted that there was 
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due the insured on this policy at the end of the second year the sum of $17.03, 
here was a clear duty assumed by the company to account to him for that amount. 
It is further provided: “These dividends, at the option of the owner, will be applied 
in any year to reduce the premiums,” etc. It is contended by defendant that the 
insured exercised this option in his application for insurance. That contention is 
based on question and answer No. 8, as follows: 

“How is surplus to be used? To accumulate at 3 per cent. interest.” 

If this constituted an irrevocable election, as is in effect the contention of de- 
fendant, why were the provisions of paragraph 5 made part of the policy after- 
ward issued on this application? By that paragraph the option is recognized 
as existing, and as capable of being exercized “in any year to reduce the premium.” 
Where a provision in a policy is in conflict with a provision on the same subject 
in the application the policy provision controls. Travelers’ Fire Ins. Co. v. Mercer, 
32 Okl. 503, 122 P. 134. How must this option be exercised? The policy is 
silent as to this. But since the right is recognized to exist, and since the duty 
of the company to account is clearly expressed, a way of exercising it is necessarily 
concomitant. By paragraph 2, quoted above, the insured is allowed 31 days’ 
grace for the payment of any premium or installment. It seems _ rea- 
sonable that a failure to pay within the 31 days’ grace period is an exercise 
of his option to have his accruals applied on his premium. It is absurd to say 
that he desired the accumulation on his policy to remain as a 3 per cent. investment, 
when by such choice he would terminate the accumulations. He had a right to rely 
on the clearly expressed duty of the company “while this policy is in force’ (which 
includes the 3l-day period to “account for the portion of the surplus” accrued at 
the end of the second year to him as “the owner.” Whether this accumulation was 
sufficient to pay a quarterly premium is a question of fact to be determined by the 
jury. But it was a clear duty of the company, when the premium was not paid 
promptly on the due date, to “account for the portion of the surplus” due “the owner” 
“while this policy is in force,” and, if the sum so accounted for was insufficient to 
discharge the premium installment then due, the insured could remit within the 31 
days an amount sufficient to cover the difference and keep his policy in force, or he 
could elect to take his accumulations and let the policy lapse. This right of election, 
however, was vested in him, and not in the company for him. This construction of 
the material provisions of this policy is deemed consonant with the rule announced by 
this court, as follows: 

“If a policy of insurance is susceptible of two constructions, that one is to be 
adopted which is more favorable to the assured.” 

See Taylor v. Insurance Co. of North America, 25 Okla. 92 105 P. 354, 138 Am. 
St. Rep. 906; Federal Life Ins. Co. v. Lewis, 76 Okla. 142, 183 P. 975, 5 A. L. R. 
1637 ; Standard Accident Ins. Co. v. Hite, Adm’r, 37 Okla. 305, 132 P. 333, 46 L. R. A. 
(N. S.) 986; Friend v. Southern States Life Ins. Co., 80 Okla. 76, 194 P. 204; 
Barnett v. Merchants’ Life Ins. Co., 87 Okla. 42, 208 P. 271. 

By paragraph 4 of the court’s instructions the jury was told: 

“You are instructed, gentlemen of the jury, that both plaintiff and defendant 
admit that the premium was paid in full and the policy is in force on June 9, 1922, 
and the only issue for you to determine is whether the policy was continued in force 
for any other premium paying period by payment of money, or giving a premium 
note or by the application of accrued dividends.” 

Nowhere in the instructions was the jury advised that any duty rested on the 
defendant to account to the insured for the accumulated surplus on the policy while 
the policy remained in force. On the contrary, by paragraph 4, the jury was ex- 
pressly limited to the sole issue of whether the premium was paid in cash, by note, 
or by application of dividends. By paragraph 12 the jury was told that no liability 
existed on the policy unless the evidence showed payment of the premium within 31 
days from its due date; and the jury was expressly told that the accumulated dividend 
on the policy had been tendered into court, thus practically telling the jury that it 
had not been applied to the payment of premium under the sole issue submitted in 
paragraph 4. Thus the error of the court in striking the substance of the first 
paragraph of plaintiff's reply was carried into and became a part of the instructions. 
That this error was prejudicial is apparent from the fact that the death of the in- 
sured occurred September 16, 1922, which would have been during the life of the 
policy, if the company had performed its duty of accounting and the insured had 
thereupon exercised his option of applying the accumulation to “reduce the premium. 
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Having the right to compel this election by performing its duty to account, the 
company could and did waive this right by failing to account while the policy was in 
force. Having retained the accumulations, which belonged to the insured, for more 
than 31 days after the end of the second policy year, without any suggestion of their 
insufficiency to continue the policy in force, it is estopped, after the death of the 
insured, to claim a forfeiture of the policy on that ground alone, there being no ex- 
press provision in the policy making non-payment of premium work a forfeiture 
thereof. Even where there is an express provision for forfeiture, this court has 
repeatedly held that such provision may be waived by acts inconsistent with an inten- 
tion to insist upon it. Pacific Mutual Life Ins. Co. v. O’Neil, 36 Okla. 792, 130 
P. 270; Pacific Mutual Life Ins. Co. v. McDowell, 42 Okla. 300, 141 P. 273; Germania 
Ins. Co. v. Barringer, 43 Okla. 279, 142 P. 1026; Mutual Life Ins. Co. v. Chattanooga 
Sav. Bank, 47 Okla 748, 150 P. 190, L.-R. A. 1916A, 669; National Life Ins. Co. v. 
Clayton, 70 Okla. 116, 173 P. 356. 

It is, therefore, concluded that because of the error of the trial court in its order 
sustaining defendant’s motion to strike, and because of erroneous instructions to the 
jury as contained in paragraphs 4 and 12, this cause should be reversed and remanded, 
with direction to grant plaintiff a new trial. 


METROPOLITAN LIFE INS. CO. v. CHAPPELL ert. ar 
Go Court of Tennessee. Feb. 28, 1925.) 
269 Southwestern Reporter, 21. 

1. INSURANCE—PARENT OF INSURED NOT ENTITLED TO SUE 
UNDER “FACILITY OF PAYMENT CLAUSE,” WHERE RIGHT GIVEN 
ONLY TO EXECUTOR OR ADMINISTRATOR. 

Under life insurance policy, providing for payment to executor or administrator, 
and containing a “facility of payment clause” authorizing payment to any one 
equitably entitled, parents of insured, not being her personal representatives, could 
not maintain action for payment, as payment under such clause is optional with 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 583 [2].) 

2. INSURANCE—PROVISION THAT INSURER NOT LIABLE, UNLESS 
INSURED IN SOUND HEALTH AT DATE OF POLICY, HELD VALID. 
A provision in a life insurance policy that insurer assumed no obligation there- 

under, unless insured was in sound health at date of policy, was valid and binding 

on insured. 

(For other cases, see Insurance, Dec. Dig. §291 [5].) 

3. INSURANCE—NO MATERIAL DIFFERENCE BETWEEN “GOOD 
HEALTH” AND “SOUND HEALTH” AS USED IN LIFE INSURANCE 
POLICIES. 

There is no material difference between “sound health” and “good health” as 
used in life insurance policies. 

(For other cases, see Insurance, Dec. Dig. § 291 [5].) 

4. INSURANCE—“SOUND HEALTH” MEANS ABSENCE OF DISEASE OF 
SERIOUS NATURE DIRECTLY TENDING TO SHORTEN LIFE. 

The phrase “sound health” within life insurance policy, exempting insurer from 
liability if insured is not in sound health at date of policy, means absence of disease 
of serious nature, or that directly tends to shorten life as contradistinguished from 
temporary ailment or indisposition. 

(For other cases, see Insurance, Dec. Dig. § 291 [5].) 

5. INSURANCE—“GOOD HEALTH” WITHIN LIFE INSURANCE POLICY 
DEFINED. 

One is in “good health” within a life insurance policy when he or she has no 
grave, important, or serious disease, and is free from any ailment that seriously 
affects general soundness or healthfulness of his or her system. 

(For other cases, see Insurance, Dec. Dig. § 291 [5].) 

6. INSURANCE—INSURED HELD NOT IN “SOUND HEALTH” AT DATE 
OF POLICY, AND INSURED’S KNOWLEDGE THEREOF IMMATE- 
RIAL 
Where undisputed proof showed that insured died of Bright’s Disease one month 

after issuance of policy denying liability unless insured was then in sound health, 
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which disease was of long standing, deceased was not in “sound health” at date 
of policy, and insured’s knowledge or lack of knowledge thereof was immaterial. 

(For other cases, see Insurance, Dec. Dig. § 291 [5].) 

Certiorari to Court of Civil Appeals. 

Action by Lavinia Chappell and another against the Metropolitan Life: Insur- 
ance Company. To review the judgment of the Court of Civil Appeals, reversing 
a judgment in favor of plaintiffs, and dismissing suit, plaintiffs petition for writ of 
certiorari. Writ denied. 

John H. De Witt and Garland Moore, both of Nashville, for Metropolitan Life 
Insurance Company. 

Wm. S. Noble, of Nashville, for Chappell. 

Hatt, J. This action originated before a justice of the peace of Davidson 
County, and was brought by Lavinia Chappell against the defendant, Metropolitan 
Life Insurance Company, to recover the sum of $246, alleged to be due the plaintiff 
upon an industrial policy of insurance issued by defendant upon the life of Birdie 
Lee Chappell (named in the policy as “Birdie L. Chappell”), on March 20, 1922; 
the insured having died on April 20, 1922. 

The justice of the peace gave judgment for the plaintiff, and the defendant 
appealed to the circuit court of the county, and in that court the warrant was 
amended, by leave of the court, so as to make Frank Chappell (husband of Lavinia) 
a coplaintiff. 

The case was tried to a jury and the jury found the matters in controversy in 
favor of the plaintiffs; that is, that the defendant was indebted to the plaintiffs 
in the sum of $246, with interest thereon, making in all the sum of $259.53. 

A judgment having been entered in accordance with the verdict of the jury 
in favor of plaintiffs and against defendant for said sum, defendant prayed an 
appeal from said judgment to the Court of Civil Appeals, after its motion for a 
new trial had been overruled, which was granted upon condition that defendant 
execute an appeal bond as required by law. This the defendant failed to do. It 
however, seasonably filed a bill of exceptions containing a record of the evidence 
introduced and the proceedings had on the trial, and, on March 11, 1924 (less than 
three months after the rendition of said judgment), filed the record in the Court 
of Civil Appeals for writ of error. That court reversed the judgment of the trial 
court and dismissed plaintiffs’ suit. The case is now before this court upon the 
plaintiffs’ petition for writ of certiorari, and for review. 

The plaintiffs are the father and mother of the insured, who was 23 years of 
age, unmarried, and without issue at the time of her death. 

By the terms of the policy, the defendant agreed that, in consideration of 
the payment by the insured of the weekly premium of 15 cents, and upon receipt of 
proof of the death made in the manner, to the extent and upon the blanks required 
by the policy, and upon the surrender of the policy and evidence of the premium 
payment thereunder, it would pay the sum of $246 to the executor or administrator 
of the insured, “unless payment be made under the provisions of the next succeed- 
ing paragraph,” which next succeeding paragraph is in words as follows: 

“The company may make payment or grant any nonforfeiture privilege provided 
herein to the insured, husband or wife, or any relative by blood or connection by 
marriage of the insured, or to any other person appearing to said company to be 
equitably entitled to the same, by reason of having incurred expense on behalf 
of the insured, or for his or her burial; and the production of a receipt signed by 
either of said persons, or of other proof of such payment or grant of such privilege 
to either of them, shall be conclusive evidence that all claims under this policy have 
been satisfied.” 

The policy also contains certain “conditions” as a part of the contract, and one 
of these “conditions” is as follows: 

“No obligation is assumed by the company prior to the date hereof, nor unless 
on said date the insured is alive and in sound health. Should the proposed insured 
not be alive or not in sound health on the date hereof, any amount paid to the 
company as premiums hereon shall be returned.” 

At the beginning of the trial in the circuit court the defendant, through its 
counsel, gave notice that, among other defenses, it would rely upon the above- 
quoted provision of the policy, and defendant tendered to plaintiffs the premiums paid 
by the insured, viz., 90 cents, but the tender was refused. 
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Upon the policy being introduced in evidence by the plaintiffs, defendant moved 
the court to dismiss the suit because the plaintiffs were not the administrators or 
executors of the insured, and therefore could not maintain a suit on the policy, which 
motion the court overruled. 

Another defense, of which defendant’s counsel gave notice at the beginning of 
the trial, was that fraudulent misrepresentations were made by the insured as 
to the true condition of her health at the time of making application for the policy, 
in that she concealed the fact that she had been treated by a physician for a serious 
disease within two years prior to the date of the application for the policy. 

At the close of all the evidence the defendant moved the court to peremptorily 
instruct the jury to return a verdict in its favor upon the following grounds: 

“First, because the plaintiffs are not the personal representatives of the de- 
ceased Birdie Chappell, not being either the executor or executrix or administrator 
or administratrix of the deceased, and they not having any right to prosecute the suit. 

“Second, that there are no facts to warrant a verdict in favor of the plaintiff.” 

The motion for a directed verdict was overruled, and the case was submitted 
to the jury with the result before stated. 

All- the questions we have indicated were preserved by defendant’s motion for 
a new trial, and were seasonably and fully presented by its assignments of error 
filed in the Court of Civil Appeals. 

As before stated, that court reversed the judgment of the trial court and dis- 
missed plaintiff’s suit, holding that defendant’s motion for a directed verdict should 


- have been sustained by the trial court because of the lack of a right of action in 


the plaintiffs, and also because the undisputed evidence showed that the insured was 
not “in sound health” at the date of the policy. 

Through their assignments of error filed in this court, plaintiffs urge that 
the Court of Civil Appeals committed error in sustaining defendant’s motion for a 
directed verdict and dismissing plaintiffs’ suit on the grounds hereinbefore stated. 

[1] We are of the opinion that the judgment of the Court of Civil Appeals is 
correct upon both grounds. The contract of the defendant is to pay the amount of 
the policy “to the executor or administrator of the insured, unless payment be made 
under the provisions of the next succeeding paragraph.” The next succeeding para- 
graph has been hereinbefore set out, and constitutes what is known in the nomen- 
clature of life insurance contracts as the “facility of payment clause.” This court 
has not heretofore been called upon to determine the effect of such a clause with 
respect to the right of any other than the personal representative of the insured 
to maintain a suit on a policy of life insurance. But numerous cases involving a 
similar clause have been before the courts of last resort in other states. 

In the recent case (1923) of Williard v. Prudential Insurance Co. of America, 
276 Pa. 127, 120 A. 461, 28 A. L. R. 1348, it is said that— 

“It is generally held that facility of payment clauses in industrial life insurance 
policies, providing in substance that the insurer may pay the benefit to the bene- 
ficiary named, or to any other person appearing to it equitably entitled thereto, are 
for the benefit of the insurer, to be exercised or not at its option, and that it gives 
a third party, to whom the insurer might have elected to pay the benefit, no right to 
compel the insurer to make the payment to him.” 

In Manning v. Prudential Insurance Co. (1919) 202 Mo. App. 124, 213 S. W. 
897, a sister of the insured who had ———— that her brother take out the policy 
sued on, and who had paid all but the first premium and also a part of his funeral 
expenses, was held to have no right of action under the policy, which was payable to 
the executor or administrator of the insured, and contained a “facility of pay- 
ment” clause like that in the preceding case. The court said: 

“Through reluctant so to do, we are of the opinion that we must hold that the 
policy in suit vests in plaintiff no right of action against the defendant; that only 
the executor or administrator of the insured can maintain the action. By the 
terms of the contract defendant agrees to pay the executors or administrators; and 
it seems quite clear that the ‘facility of payment’ clause, * * * operates merely 
to give the insurance company the option to pay the amount of the insurance to 
any one coming within the class of persons there described, and that it does not, 
of itself, give to any such person a right of action on the policy. So it has been 
frequently ruled in other jurisdictions in passing upon policies of this character.” 
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To the same effect is the holding of the court in Burns v. Prudential Insurance 
Co. (1923 Mo. App.) 253 S. W. 81, where the policy was also payable to the 
insured’s executor or administrator and contained the same facility of payment clause, 
it was held that one who has advanced money to the insured and paid the premiums 
on the policy had no right, by virtue of such clause, to maintain an action against 
the insurer for the benefit. 

To the same effect is the holding of the court in Griffith v. Prudential Insur- 
ance Co. (1912) 172 Ill. App. 304; Lewis v. Metropolitan Life Insurance Co. 
(1901) 178 Mass. 52, 59 N. E. 439, 86 Am. St. Rep. 463; Marzulli v. Metropolitan 
Life Insurance Co. (1910) 79 N. j. Law, 271, 75 A. 473; Pettit v. Prudential In- 
surance Co. (1918) 231 Mass. 394, 121 N. E. 28 ; Providence County Sav. Bank v. 
Vadnais (1904) 26 R. I. 122, 58 A. 454; Prudential Insurance Co. v. Ritchey (1918) 
188 Ind. 157, 119 N. E. 369, 484; pdarasowski v. Prudential Insurance Co. (1920) 
113 Misc. Rep. 248, 184 N. Y. S.'2 

It has been held that a relative ma the insured is entitled to the benefit under a 
policy payable to the insured’s estate or personal representative, which provides 
that the insurer may pay the benefit to the beneficiary named or any relative 
by blood, where an agreement was made between the insurer’s agent, the insured, 
and the relative claiming the benefit, that the latter should receive the amount of 
the policy at the insured’s death. These cases, however, rest in part upon the 
ground of estoppel. Renfro v. Metropolitan Life Insurance Co. (1910) 148 Mo. App. 
258, 129 S. W. 444; Wallace v. Prudential Insurance Co. (1913) 174 Mo. App. 110, 
157 S. W. 1028. 

In view of the fact that the judgment must be reversed and the plaintiffs’ suit © 
dismissed for the error already indicated, we need only briefly to state our con- 
clusions with respect to the other ground upon which the Court of Civil Appeals 
was of opinion that defendant’s. motion for a directed verdict should have been 
sustained by the trial court. 

The policy is dated March 20, 1922. Fifteen days later (April 4) the insured 
was taken to Vanderbilt Hospital, where she remained until her death on April 
20, 1922, just one month after the issuance of the policy. 

Dr. W. H. Blake, Jr., was her attending physician while at the hospital. Dr. 
Blake diagnosed her disease as chronic nephritis, or inflammation of the kidneys, com- 
monly known as Bright’s disease. 

On the day following the insured’s death an autopsy was performed by Dr. 
Carnathan, at the Vanderbilt Hospital, on her body (with the consent of her 
parents), to ascertain the cause of her death. As the result of this autopsy Dr. 
Carnathan reported that the cause of death was “chronic nephritis, resulting in 
nitrogenous retention and acidosis.” 

r. B. T. Terry, professor of pathology in the medical department of Vander- 
bilt University, examined the kidneys of the insured, and checks the results of Dr. 
Carnathan’s autopsy, and Dr. Terry testified on the trial that the kidneys of the 
insured showe’ unmistakable chronic nephritis of long standing. 

The testimony of Dr. Terry, and other physicians testifying on the trial, with 
respect to the nature and characteristics of chronic nephritis, or Bright’s disease, 
and the time required for a case to reach the stage to which the insured had 
progressed, clearly excludes the idea that the insured was “in sound health” when 
the policy was issued 30 days before her death. 

Dr. T. H. Elliott, who is also professor of chemistry in MeHarry Medical 
College, at Nashville, Tenn., testified that he treated the insured for interstitial or 
acute nephritis in the spring of 1921. He says that, when he first saw her, her 
ankles were swollen, and there was a slight filling under the eyelids. He also 
testified that he made a chemical analysis of her urine and found that it contained 
albumen. 

The proof ‘shows that these are some of the chief symptoms of nephritis. The 
undisputed proof showed that the insured died of nephritis, and, according to the 
undisputed testimony of the physicians, the disease was of long standing. 

Dr. Terry testified that the condition of the insured’s kidneys showed that she 
had been suffering from the disease from six to eight months and probably longer. 

[2] We are of the opinion that the provision in the policy that the defendant 
assumed no obligation thereunder, unless the insured was “in sound health” at the 
date of the policy, was valid, and was binding on the insured. A similar provision 
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in a life insurance policy was held valid in the cases of Murphy v. Metropolitan 
Life Insurance Co., 106 Minn. 112, 118 N. W. 355; Metropolitan Life Insurance Co. 
v. Howle, 62 Ohio St. 204, 56 N. E. 908; Life & Casualty Insurance Co. v. King, 
137 Tenn. 685, 195 S. W. 585, and the authorities there cited. 

The meaning of the term “sound health,” when used in an insurance policy or 
application fer insurance, has been frequently defined by the courts. Packard v. 
Metropolitan Life Insurance Co., 72 N. H. 1, 54 A. 287; Morrison v. Wisconsin Odd 
Fellows’ Mutual Life Insurance Co., 59 Wis. 162, 18 N. W. 13; Brown v. Metro- 
politan Life Insurance Co., 65 Mich. 306, 32 N. W. 610, 8 Am. St. Rep. 894; Manhat- 
tan Life Insurance Co. v. Carder, 82 F. 986; Metropolitan Life Insurance Co. v. 
Howle, supra; Plumb v. Penn Mutual Life Insurance Co., 108 Mich. 94, 65 N. W. 611. 

(3, 4] As used in life insurance policies, there is no material difference between 
“sound health” and “good health.” This court treated them as practically synonymous 
in Life & Casualty Insurance Co, v. King, supra. The phrase “sound health,” when 
used in the sense used in the policy under consideration, is not to be taken literally. 
It does not mean perfect health, or imply absolute freedom from bodily infirmity or 
tendency to disease, but means generally the absence of any vice or disease in the 
constitution of a serious nature, or that had’ a direct tendency to shorten life, as 
contradistinguished from a temporary ailment or indisposition. Packard v. Metropoli- 
tan Life Insurance Co., supra. 

[5] That one in “good health,” within the contemplation of such provision of a 
life insurance policy, means that he or she has no grave, important, or serious disease, 
and is free from any ailment that seriously affects the general soundness or health- 
fulness of his or her system. Life & Casualty Insurance Co. v. King, supra. 

We are of the opinion that the undisputed proof shows that the insured was 
not “in sound health” at the date of the policy. The application of the condition in 
the policy that the defendant assumed no obligation, unless the insured was in sound 
health at the date of the policy, is not controlled by the insured’s knowledge or lack 
of knowledge that she was not in sound health. The existence of life and sound 
health in the insured, at the date of the policy, was a condition precedent to the 
promise of insurance. Barker v. Metropolitan Life Insurance Co., 188 Mass. 542, 
74 N. E. 945; Packard v. Metropolitan Life Insurance Co., supra. 

As was said in the case of Murphy v. Metropolitan Life Insurance Co., supra, it is 
clear from the language of the policy that defendant’s promise of insurance was not 
absolute, but conditional, and that the existence of life and sound health in the in- 
sured on the date of the policy is the condition on which the promise is made. It is 
the fact of sound health of the insured which determines the liability of the defend- 
ant in this character of policies, not apparent health, or his or any one’s opinion or 
belief that he was in sound health. 

It results that we find no error in the judgment of the Court of Civil Appeals, and 
the writ of certiorari is denied. 


MENDEZ v. SOVEREIGN CAMP, W. O. W., et al. (No. 7286.) 
(Court of Civil Appeals of Texas. San Antonio. Jan. 28, 1925. Rehearing Denied 
Feb. 18, 1925.) 

269 Southwestern Reporter 142. 

1. INSURANCE—PUTATIVE WIFE OF MEMBER OF BENEFIT SOCIETY 
HELD NOT ENTITLED TO INSURANCE BENEFITS EITHER AS 
WIFE OR DEPENDENT. 

Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4832, confining beneficiaries of 
death benefits in fraternal benefit societies to “wife, busband,” etc., “or persons 
dependent upon the member”—a putative wife of one not divorced from former 
wife, though she entered the relation in good faith, held not entitled to insurance 
benefits either as wife or dependent. 

(For other cases, see Insurance, Dec. Dig. § 770. 

2. INSURANCE—WHERE DESIGNATION OF PUTATIVE WIFE AS 
BENEFICIARY WAS NULL AND VOID, LEGAL WIFE HELD EN- 
TITLED TO INSURANCE MONEY. 

Where benefit association member’s designation of putative wife as beneficiary 
in insurance certificate is null and void, there is in effect no designation of beneficiary, 
and under Laws 1923, c. 62, legal wife of member is entitled to insurance money. 
(For other cases, see Insurance, Dec. Dig. § 777.) 
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Appeal from District Court, Bexar County; R. B. Minor, Judge. 

Suit by Concepcion Larez de Mendez against the Sovereign Camp Woodmen 
of the World, wherein Emilia Gonzales de Mendez intervened. From judgment 
for plaintiff, intervener appeals. Judgment reversed and rendered. 

Sid Overton and Norton & Brown, all of San Antonio, for appellant. 

Samuel Belden and Ed. Haltom, both of San Antonio, for appellees. 

Fry, C. J. This suit was instituted by Concepcion Larez de Mendez against 
the Woodmen of the World to recover $1,000, alleged to be due her as the wife of 
Rosalio Mendez on a policy taken out by said Rosalio Mendez on his life, in said 
fraternal benefit society, said Concepcion being named as the beneficiary therein. 
The corporation, Woodmen of the World, admitted its execution and delivery of the 
beneficiary certificate upon the life of Rosalio. Mendez, deceased, and that one 
Emilia Gonzales de Mendez, claiming to be the wife of the insured, and his two 
children, Ricardo Mendez and Antonio Mendez, were claiming to be the beneficiaries 
under the benefit certificate, and it tendered into court the amount of the insurance 
to abide the decision of the court as to who was the beneficiary. Emilia Gonzales 
de Mendez for herself, and as next friend to her minor children, Ricardo Mendez 
and Antonio Mendez, intervened in the suit, alleging that she was the lawful wife 
of Rosalio Mendez, deceased, and that the minor children were the offspring of 
the marriage between them, and were entitled to the insurance on his life. She 
further alleged that Concepcion Larez de Mendez was not the lawful wife of 
Rosalio Mendez, and never had been, and was not entitled to the insurance. In 
a supplemental petition Concepcion Larez de Mendez in effect admitted that she 
had never been lawfully married to deceased, but had lived with him as his wife, 
after procuring a marriage license, and the performing of a marriage céremony 
by a justice of the peace, from July 13, 1916, until his death on June 10, 1923. 
The cause was tried without a jury, and the court rendered judgment in favor of 
Concepcion Larez de Mendez, for $895.05, that the intervener take nothing by her 
suit, and that the corpiration be discharged from further liability. The intervener 
appealed. : 

The evidence showed that on February 22, 1909, Rosalio Mendez and Emilia 
Gonzales, the intervener, were lawfully married, and lived together as man and 
wife until September 20, 1914, that on September 29, 1915, Rosalio Mendez filed 
a suit for divorce from his wife, Emilia Gonzales de Mendez; that no action was 
taken in the case except to issue a citation which was never served. On July 13, 
1916, a marriage license was procured by Rosalio Mendez to marry Concepcion 
Larez, and a marriage ceremony was performed by a justice of the peace on the 
same day. Afterwards, on July 4, 1922, the deceased obtained a benefit certificate 
from the Woodmen of the World, in which Concepcion Larez de Mendez, described 
as the wife of the insured, was made the beneficiary. The suit for divorce filed by 
Rosalio Mendez against his lawful wife, Emilia Gonzales de Mendez, was dis- 
missed by him on September 7, 1916, less than two months after the ceremony 
had been performed between him and Concepcion Larez. The lawful wife, Emilia 
Gonzales de Mendez, was never served with citation in the suit for divorce, and 
was the lawful wife of deceased when the spurious marriage ceremony with 
Concepcion Larez was performed. All the parties were living in New Braunfels 
at the time of the putative marriage. 

Article 4832, Vernon’s Sayles’ Civ. Stats., confines the beneficiaries of death 
benefits in fraternal benefit societies to the “wife, husband, relative by blood to 
the fourth degree, father-in-law, mother-in-law, son-in-law, daughter-in-law, step- 
father, stepmother, stepchildren, children by legal adoption, or to a person of 
persons dependent upon the member.” The statute provides that within the restric- 
tions each member shall have the right to designate his beneficiary, and the converse 
of that provision would be that no one outside the restrictions can be designated. 
Within those restrictions the society is given authority to limit the scope of beneficia- 
ries. The certificate issued by the society to Rosalio Mendez restricted the 
beneficiaries to the “wife, children, adopted children, parents, brothers and sisters, 
or other blood relations, or persons dependent upon the member.” 

[1] No amount of argument could bring Concepcion Larez within the provision 
as to beneficiaries. She was not the wife of Rosalio Mendez. Her marriage to 
him was performed while he had a legal wife living in the same town, and the 
petition filed by him for a divorce had no effect whatever upon that relation. 
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Rosalio Mendez knew that he had not obtained a divorce from his wife, and 
Concepcion was charged with notice of that fact also. But her lack of knowledge 
of the marriage relation existing between appellant and Rosalio Mendez could not 
place her in the position of a legal wife, and entitle her to take a position among 
those entitled to be designated as beneficiaries. Her good faith under the circum- 
stances could not move her from the position of a deceived unmarried woman to 
that of legal wifehood. The fraud perpetrated upon her did not make her a lawful 
wife, the only one who can be a beneficiary under the statute, and her innocence 
could not transform her into a woman whose relation to deceased was sanctified 
by wedlock. 


The relation occupied by Concepcion Larez to Rosalio Mendez was not that of 
a dependent in contemplation of the statute, for if a married man could designate 
his concubine as a dependent entitled to the benefits of the insurance the aim of the 
law to provide for those-legally dependent upon the insured would be completely 
destroyed and become of no effect. The protection intended to be extended is to 
those living within the pale of the law and morality. This is a very different case 
from those decided in the early times of Texas, where a married man from another 
state came into this state, and deceived some good woman into a marriage, and 
they together accumulated community property. She, of course, would be held to 
be entitled to her community estate. 


The case of Kinney v. Tri-State Telephone Co. (Tex. Com. App.) 222 S. W. 
227, is absolutely decisive in this case against the judgment rendered by the lower 
court. In that case H. B. Kinney married Nellie Flaherty, and they afterwards 
separated, and never afterwards lived together. About three years after their 
separation Kinney filed a suit for a divorce in California, and an interlocutory 
order was entered. Before the order for a divorce became final, and before any 
judgment was entered. dissolving the bonds‘of matrimony, the final decision of the 
court being held open until the expiration of a year, there was no judgment of 
divorce. Kinney had previously filed a suit for a divorce in Colorado, but 
dismnissed that suit. The interlocutory order was issued on August 19, 1914, and 
on November 14, 1914, H. B. Kinney married Elsie Kinney, and they lived together 
as man and wife. She was told by Kinney that he had obtained a divorce, and 
she believed him, and, acting on that belief, she in good faith, entered into the 
putative marriage with him. Kinney was accidentally killed on January 14, 1916, 
before the interlocutory order in the divorce proceedings had been made final. 
After his death a final order of divorce was obtained by his resourceful attorney. 
Kinney had a benefit certificate in the Telephone Company, and Elsie, the victim 
of the putative marriage, was made the beneficiary. The insurance under the terms 
of the policy was payable to the wife or dependent relatives of the insured. Elsie 
Kinney was an innocent woman, and acted in good faith in her marriage to H. B. 
Kinney, but the court held: 


“The good faith of Elsie cannot affect the transaction, because the property 
involved in this litigation is not property which has been acumulated by the joint 
efforts of H. B. Kinney and Elsie during the purported marriage estate.” 


The court held that the legal wife was entitled to the insurance money. In 
the Kinney Case there was a finding in the interlocutory order that the facts would 
entitle Kinney to a divorce in a year, but in this case there was a mere filing of a 
petition, no citation served, and then the cause dismissed after the putative marriage 
had taken place. We are of opinion that Concepcion Larez de Mendez was not 
entitled to the benefit money. 

[2] The designation of the putative wife as beneficiary being null and void, 
there was, in effect, no designation of a beneficiary, and, under the terms of the 
Act of 1923, General Laws Reg. Sess. pp. 116, 117, the legal wife was entitled to 
the insurance money. In that act (section 1) it is ieee: 

“That if a member shall die without designating a beneficiary, or if at the 
death of the member the beneficiary designated is dead or has no insurable interest 
in the life of the member, the benefits payable under the certificate shall not be 
forfeited but shall be paid to the persons named in this section, but in such order as 
the by-laws of the society shall prescribe; and if such society shall fail to prescribe 
the order of payment, then the same shall be payable to the persons named in this 
section and in the order first named.” 





1096 Insurance Law Journal, Vol. 64. [June, 1925 


The wife is first named in the law and the by-laws of the society, and there- 
fore she is entitled to it. 

The Act of 1923 went into effect on or about June 12, 1923, before the death 
of Rosalio Mendez, and its provisions governed when no legal designation of a 
beneficiary was made in the benefit certificate. Even under the law before the 
Act of 1923 was passed, the lawful wife is entitled to the money. Appleby v. 
Sons of Hermann (Tex. Civ. App.) 225 S. W. 588. 

The recovery of the insurance money is sought on an allegation that Concepcion 
Larez de Mendez was the wife of Rosalio Mendez, and not on the ground that she 
was a dependent, and in the benefit certificate she is designated as the wife and 
not as dependent. That would preclude a recovery, even though a woman maintain- 
ing illicit relations with a married man could be held to be a dependent in the pur- 
view of the statute. We hold, however, that had it been alleged that she had been 
designated as a dependent, and the recovery sought on that ground, she would not 
be entitled to a recovery. 

The judgment is reversed, and judgment here rendered that Emilia Gonzales de 
Mendez recover of the Woodmen of the World the sum of $1,000, and that Con- 
cepcion Larez de Mendez take nothing and pay all costs of this and the lower 
court. 


JUDD v. LUBBOCK MUTUAL AID ASS’N NO. 2 et al. (No. 2430.) 
(Court of Civil Appeals of Texas. Amarillo. Feb. 18, 1925.) 
269 Southwestern Reporter 284. 

1, INSURANCE—AGENT’S KNOWLEDGE OF INSURED’S BAD HEALTH 
HELD NOT IMPUTABLE TO INSURERS. 

Agent’s knowledge of insured’s bad health held not imputable to insurers, against 
whom he perpetrated legal fraud in filling out and signing application. 

(For other cases, see Insurance, Dec. Dig. § 380.) 

2. INSURANCE—REPRESENTATIONS AS TO HEALTH HELD WAR- 
RANTY; INSURERS NOT BOUND BY CERTIFICATE ISSUED ON 
APPLICATION CONTAINING FALSE STATEMENT AS TO IN- 
SURED’S HEALTH. 

Insured’s representations as to his health constitute warranty, and, where false, 
as he, the beneficiary, and insurer’s agent, who filled out and signed application, 
knew, insurers were not bound by certificate. 

(For other cases, see Insurance, Dec. Dig. §§ 265, 380.) 

Appeal from District Court, Lubbock County; Clark M. Mullican, Judge. 

Action by Lucy Judd against the Lubbock Mutual Aid Association No. 2 and 
another. Judgment for defendants, and plaintiff appeals. Affirmed. 

Robert H. Bean, Jack M. Randal, and Bean & Klett, all of Lubbock, for 
appellant. 

Vickers & Campbell, of Lubbock, for appellees. 

Ranpo.pH, J. Mrs. Judd filed his suit against the Lubbock Mutual Aid Associa- 
tion No. 2, an unincorporated association, and against Elmo Wall, to recover on a 
certificate of insurance issued by the association on the life of her husband, N. B. 
Judd, deceased, for $1,000, alleging that the policy provided for payment to her, in 
case of death of said N. B. Judd, of $1 for each member in good standing, and 
alleging that there were 1,000 such members of said association, and that said N. B. 
Judd was in good standing at the time of his death. She also sought to hold Elmo 
Wall personally liable, because at that time he was conducting a business which he 
called the Lubbock Mutual Aid Association No. 2, and in the conduct of said business 
sought members and collected fees from them, and therefrom paid death benefits. 

Appellees answered, specially pleading that N. B. Judd was not in good health 
when he made the application for insurance and when the certificate was issued to 
him, and that they did not know of such bad health of N. B. Judd at the time such 
application was made and such certificate issued. 

Appellant, by supplemental petition, replied to this allegation that she had made 
no representations as to N. B. Judd’s health, and had not authorized any one to make 
same; that the insured had made no such representation, and did not sign the applica- 
tion for insurance; that the application was made out by A. Judd, the agent of 
defendants Wall and the association; that, if N. B. Judd was not in good health, it was 
known to A. Judd, the agent of defendants ; that defendants did not issue the policy 
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by reason of any representations that insured was in good health; and that by reason 
ae foregoing, the defendants were estopped to rely upon the bad health of N. B. 
udd. 

The case was submitted to the jury upon special issues, and the jury found: 
First, that A. Judd was the agent of Elmo Wall or of the association; second, that 
Elmo Wall, at the time the application was made, could by the exercise of ordinary 
diligence have ascertained that N. B. Judd was in bad health; and, third, that the Lub- 
bock Mutual Aid Association No. 2, at the time the application was made, had no 
notice that Judd was in bad health, and upon these findings the court entered judg- 
ment that plaintiff take nothing by her suit. From this judgment appeal has been 
taken to this court. 

The errors presented by appellant’s propositions are: (1) The jury having found 
that A. Judd was the agent of the defendants, and the evidence being conclusive that 
A. Judd filled out the application for insurance, and that he knew that Judd was 
not in good health; (2) as neither the beneficiary nor insured made any misrepre- 
sentation and as the misrepresentations, if any, were made by the agent of the de- 
fendants, the defendants were not deceived, and did not rely on said ‘misstatements ; 
(3) the court erred in rendering judgment for defendants and against plaintiff, be- 
cause the findings of the jury are conflicting on a material issue, and a mistrial should 
have been declared. 

The evidence shows that N. B. Judd was in bad health at the time the applica- 
tion for insurance was signed; that his cousin, A. Judd, signed the application for 
him; that Elmo Wall and the association had no actual knowledge of the bad health 
of N. B. Judd at the time said application for insurance was, made; that A. Judd 
was paid a small part of the first premium fees by Elmo Wall. The application was 
dated October 10, 1922. In this application the questions, “Have you been treated by 
a physician in the last 12 months? And for what cause?” were not answered; but 
the question, “Are you now in good health?” was answered, “Yes.” It appears from 
the testimony of Dr. Wagner, which is not denied, that he made an examination of 
N. B. Judd on October 6, 1922, 4 days before the date of the application, and that 
Judd was in an advanced stage of pulmonary tuberculosis, and that he, the doctor, 
so informed the said Judd. It appears that Mrs. Judd, N. B. Judd, and A. Judd had 
some conversation about taking out insurance. Mrs. Judd testifies that she talked to 
Mr. A. Judd about it in his store, and that A. Judd promised to go to Elmo Wall of 
the Lubbock Mutual Aid Association No. 2 and see about it, and afterwards A. Judd 
“told her he had.” She did not know how much the policy would be, and did not 
say anything to A. Judd about paying the premium—he said he had attended to it for 
her. She knew that her husband was in bad health. N. B. Judd died December 2, 
1922, something over six weeks after the making of the application. 

Elmo Wall, testifying relative to the facts surrounding the making of the applica- 
tion, gives this as his version of it: 

“T run a number of these associations, and attend to signing them up. I didn’t 
send Mr. Judd a copy of my by-laws; these by-laws were printed prior to the issu- 
ance of this policy, I furnish them to my agents. I have several agents, but Mr. A. 
Judd wasn’t one of them. In a way I allowed him a commission; we do sometimes. 
A party will say, ‘I can get somebody to join, would you allow me something if I get 
you a member?’ and he says, ‘I got you four members, will you allow me something?’ 
and I told him I would. I allowed him something that time, but didn’t a good many 
times. If he ever wrote anybody except these other two relatives, I don’t know any- 
thing about it. We frequently allow a $1 commission when somebody brings us a 
member. We don’t require that our applicants be examined, the state law don’t 
require it. We don’t take one who we have reason to doubt being in good health, 
not if we know it. * * * : s 

“A. Judd asked for insurance for N. B. Judd and his wife October 23, 1922, 
and I remember the occasion. He said he had some relatives needed some insurance 
(this conversation occurred some time before the date the application was made), 
and that at some later time he was going to take out some insurance for them, they 
were poor people, and were unable to pay for it, and he was going to do it for them, 
and later on the 23d of October I met him here at the foot of the stairs in the 
Johnson Building where I officed at the time, and he appeared to have just come 
down, and he said, ‘I came over here to talk about that insurance,’ so we went up 
the stairs, and that’s when the applications were filled out. I suppose I asked him all 
the questions in this regular printed blank; asked him about his physician. He 
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didn’t tell me anything, said he was in good health, I don’t remember the words, any- 
way he was in good health, that’s on there. I suppose he told me he had no phy- 
sician—I asked him all the questions on there—and evidently he didn’t tell me of his 
having been treated by a physician, because he didn’t have a physician on there. 

“After this application was made, I saw an item in the Avalanche that A. Judd 
had taken N. B. Judd, who had been sick for some time, to San Angelo on account 
of his health, evidently the latter part of November. I saw A. Judd in about a week 
or so after that, evidently the day the man died; anyway it was on Saturday. I 
saw him in my office. He came up there to pay for some policies of membership, 
fees of his son or son-in-law. As he came in the office there was a person in the 
office, so I just went with him in the back room and says, ‘Mr. Judd, I see in the 
paper that your relative is sick, and you understand we don’t write sick people,’ 
and he says, ‘Yes, I understand, I know you don’t write sick people, but he is not 
sick, he has got something the matter with his liver,’ and I said, ‘I got the impression 
from the paper report maybe he had T. B.,’ and he says, ‘No, he never had: T. B.,’ 
never was a Judd had T. B. that he knew anything about. That was on Saturday, 
and Monday evening I say him again. He came in and told me Mr. Judd had died, 
and I said, ‘Died!’ and he said, ‘Yes, he died of heart failure,’ and he wanted to 
collect the policy. I made inquiries as to his condition, and found he had T. B. 
Dr. Wagner told me what his trouble was, and I refused to O. K. the claim. Mr. 
Judd then requested that I call a meeting of some of my directors and let him 
state the matter to them, so I called a meeting, and he met with us, and made his 
statement that he believed this claim ought to be paid in this instance on account of the 
needs of the family; and I told the board that this was not in any respect a charitable 
organization but an insurance business, and we did not write people who were sick, 
and they upheld me in refusing payment. I didn’t know Mr. Judd had been treated 
by a physician when this policy was issued; hadn’t been advised of that fact. We 
don’t insure people who are not in good health.” 

The constitution of defendant association states the objects of the association to be: 

“To unite all respectable white persons, male and female, in a state of good 
health, between the ages of 15 and 55 years, inclusive, in a mutual life insurance 
association.” 

The certificate of membership in the association states that it is issued subject 
to the constitution and by-laws of the association, and that the membership of N. B. 
Judd is based upon his application, and said application is made a part of the contract 
of insurance as well as the certificate. 

[1] There is no question but that N. B. Judd was aware of his physical condi- 
tion. He had been under treatment of two physicians; one of whom testified that 
he informed said Judd of his condition. The wife of Judd also knew he was in bad 
health, and his cousin, who filled out and signed the application for him, knew it, 
and we are not inclined to hold, under the circumstances, that the jury’s findings 
that A. Judd was the agent of defendants, which finding is evidently based upon 
the receipt by A. Judd of a few dollars premium, necessarily settles the question of 
agency as a matter of law, but, if A. Judd was the agent of defendants, his knowl- 
edge of the bad health of N. B. Judd cannot be imputed to defendants. He was 
acting against the interest of Wall and the association, and perpetrated legal fraud 
upon them in favor of his kinsmen. In the case of Ryan v. World Life Insurance 
Co., 41 Conn. 168, 19 Am. Rep. 490, which is quoted from with approval by Judge 
Rice in the case of Sovereign Camp Woodmen of the World v. Lillard (Tex. Civ. 
App.) 174 S. W. 622 (writ denied), the court says: 

“In this case we are asked to go further than any case has yet gone, and clothe 
the agent with an authority not given him in fact, and to hold the principal responsible 
for an act which could not by any possibility have been contemplated as being 
within the scope of the agency. In most, if not in all, of the cases in which the 
act of the agent has been regarded as the act of the principal the act has been the 
natural and probable result of the relations existing between the parties, or so con- 
nected with other acts expressly authorized as to afford a reasonable presumption 
that the principal intended to authorize it. But it cannot be supposed that these 
defendants intended to clothe this agent with authority to perpetrate a fraud upon 
themselves. That he deliberately intended to defraud them is manifest. He well 
knew that, if correct answers were given, no policy would issue. Prompted by some 
motive, he sought to obtain a policy by means of false answers. His duty required 
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him not only to write the answers truly as given by the applicant, but also to com- 
municate to his principal any other fact material to the risk which might come to 
his knowledge from any other source. His conduct in this case was a gross violation 
of duty, in fraud of his principal, and in the interest of the other party. To hold 
the principal responsible for his acts, and assist in the consummation of the fraud, 
would be monstrous injustice. When an agent is apparently acting for his principal, 
but is really acting for himself, or third persons, and against his principal, there 
is no agency in respect to that transaction, at least as between the agent himself 
or the person for whom he is really acting and the principal.” 

The court further says: 

“In the second place, if the rule is to be applied to this case, it is by no means 
certain that it will aid the plaintiff. The fraud could not be perpetrated by the 
agent alone. The aid of the plaintiff or the insured, either as an accomplice or as 
an instrument, was essential. If she was an accomplice, then she participated in 
the fraud, and the case falls within the principle of Lewis v. Phoenix Mut. Life 
Ins. Co., 39 Conn. 100. If she was an instrument, she was so because of her own 
negligence, and that is equally a bar to her right to recover. She says that she and 
her husband signed the application without reading it and without its being read to 
them. That of itself: was inexcusable negligence. The = contained her 
agreements and representations in an important contract. When she signed it, she 
was bound to know what she signed. The law requires that the insured shall not 
only, in good faith, answer all the interrogatories correctly, but shall use reasonable 
diligence to see that the answers are correctly written. It is for his interest to do 
so, and the insurer has a right to presume that he will do it. He has it in his power 
to prevent this species of fraud, and the insurer has not.” 

[2] In this case, not only did the insured know his condition and that he was in 
bad health, but so did the beneficiary, and so did A. Judd, his kinsman. 

The representations as to the health of the insured constituted a warranty of 
the truth of the statement, and, in view of the falsity of the statement that he was 
in good health, the association is not bound by the certificate issued. Wright v. 
Federal Life Ins. Co. (Tex. Com. App.) 248 S. W. 327, 328, and authorities therein 
cited; Hemphill County Home Protective Association v. Richardson (Tex. Civ. 
App.) 264 S. W. 294. 

We therefore overrule all assignments of error and propositions of appellant, 
and affirm the judgment of the trial court. 


HARRISON v. PROVIDENT RELIEF ASS’N OF WASHINGTON, D. C. 
(Special Court of Appeals of Virginia. Feb. 26, 1925.) 
126 Southeastern Reporter 696. 
1..INSURANCE — MISREPRESENTATIONS AND CONCEALMENT ON 

PART OF INSURANCE AGENT NO DEFENSE IN ACTION ON 

POLICY, WHERE NEITHER BENEFICIARY NOR INSURED RESPON- 

SIBLE THEREFOR. 

Misrepresentations and concealment on part of insurance agent, in application 
for life insurance on one who was sentenced to life imprisonment, cannot be set 
up as defense by insurer, where evidence showed that neither beneficiary nor 
insured were responsible therefor. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

2. INSURANCE—FRAUDULENT STATEMENTS IN APPLICATION 
COULD NOT BE SET UP AS DEFENSE AFTER TWO YEARS, WHERE 
POLICY SO PROVIDED. 

Where life insurance policy provided that, if within two years from date of 
issuance, any fraudulent statements made by insured in application were discovered, 
policy would be void, under maximum expressio unius est excludio alterius, if 
application contained fraudulent statements, they could not be set up as defense 
by insurer after two years from date of policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

. INSURANCE—ONE SENTENCED TO LIFE IMPRISONMENT NOT 
UNINSURABLE AS MATTER OF LAW, AND POLICY ISSUED ON 
HIS LIFE NOT VOID WHERE EVIDENCE SHOWED HE WAS NOT 
UNINSURABLE. 

Before a policy can be cancelled under Acts 1906, c. 112, subsec. 2, § 50, making 











1100 Insurance Law Journal, Vol. 64. [June, 1925 


it a misdemeanor to secure policy of life insurance by fraud, etc., and making such 

policy void, there must be a conviction of those who secured policy, and it must 

appear that insured was not in an insurable condition, and mere fact that insured 
is sentenced to life imprisonment does not make him uninsurable as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSURANCE—PERMITTING RECOVERY ON POLICY INSURING 
LIFE OF LIFE CONVICT NOT AGAINST PUBLIC POLICY, WHERE 
PREMIUMS COLLECTED WITHOUT OBJECTION FOR SEVERAL 
YEARS. 

In view of Code 1919, § 4228, permitting recovery on policy issued on life of 
one sentenced to life imprisonment is not against public policy, where premiums 
were collected on such policy for several years without objection. 

(For other cases, see Insurance, Dec. Dig. § 250[1].) 

Error to Corporation Court of Danville. 

Action by W. H. Harrison against the Provident Relief Association of Wash- 
ington, D. C. Final judgment for defendant after setting aside verdict for plaintiff, 
and plaintiff brings error. Reversed. 

Harris & Harvey, of Danville, for plaintiff in error. 

Withers & Brown, of Danville, and S. L. Kelly, of Richmond, for defendant 
in error. 

Hott, J. On March 14, 1916, Allen E. Harrison was tried for murder and 
convicted in the corporation .court of Danville. This conviction was confirmed by 
that court on March 18th. He was sentenced to confinement for life in the state 
penitentiary, and was removed to that prison on March 27th. Some time afterwards 
he was taken to the state farm at Lassiter, Va., where he died of tuberculolis on 
May 31, 1922. ; 

After his conviction, and while he was still in the Danville jail, his father, the 
plaintiff here, informed an agent of the defendant company of his desire to take 
out a policy of insurance on the life of his son. Formal application therefor, 
bearing date April 24th, purporting to be signed by “Allen E. Harrison, applicant” 
was duly made. (This date was a manifest error. It was made in March.) He 
was examined in jail on March 26th by Dr. S. R. Wilson, a medical examiner 
selected by the defendant. Thereupon this application was approved by the com- 
pany’s agent, his report being, “The risk is fair.” All of the papers were forwarded 
to the home office, and in due season the policy sued on, bearing date April 24, 1916, 
issued. Premiums were paid to the date of the death of the insured. 

The defendant maintained its home office at Washington, D. C., and had estab- 
lished a branch in Danville in charge of G. W. Woody, assistant cashier. 

His duty was to secure application, have physical examinations made by a 
medical inspector, and to forward papers, together with his recommendations, to 
the home office for final action. 

Said application is as follows: 

Apr. 24, 1916. 731031. 

“Application to the Provident Relief Association. 

“Full name of life proposed for insurance: Allen E. Harrison: 

“White or colored? M. or S.? Male or female? 

“Residence No. Almargo Street 

“City, Danville. State, Va. 

“Occupation of life proposed? Laborer. 

“Born Feby., 1894. Where, Va. 

“Age nearest birthday, 22 years. 

“Premium per week, 25 cents. Ins. $350.00. 

“If now insured in this association, give numbers of certificates. 

“Tf in other companies, give names and amounts. 

“Ts said applicant now in sound health? Yes. 

“Has applicant any physical defect or infirmity of any kind? 

“Has said applicant ever been declined or postponed by this or any other com- 
pany or society for insurance or benefits? No. 

“Beneficiary, subject to provisions of certificate applied for: W. H. Harrison. 

“Relationship, father. Age, 55 years. 

“T hereby apply for a certificate of insurance in the Providence Relief Associa- 
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tion, of Washington, D. C., and agree to make any and all payments that may be 
due by me under this contract, or failing to do so to relinquish all claims for benefits, 
and agree that this application and the certificate that shall issue from it shall form 
the contract between the association and myself. I hereby warrant the truthfulness 
of the answers to the above questions, and that I have not withheld any facts as to 
my age, health, habits or history that might mislead the agent or association. 

“T have this 25th day of March, 1916, personally seen and examined the appli- 
cant proposed for insurance and saw the signature made on this form, and am of 
the opinion that applicant is in sound health. I therefore recommend applicant to 


be acepted. 
G. W. Woody, Agent.” 
The medical examiner’s report is: 
“(1) Does the date of birth given to you agree with that given to agent? Yes. 
“(2) What do you believe to be the age next birthday? 22. 
“(3) Race (Colored) ? 
“(4) Height and weight? (If over 15 years of age.) 4 ft. 6 in.; 125 lbs. 
“(5) Does the applicant appear to be in good health? Yes. 
“(6) Is there any physical defect or infirmity? No. 
“(7) Has the applicant ever been rejected by this or any other company? No. 
“(8) Has either parent or any brother or sister died of consumption? No. 
“(9) Does the applicant reside with any person suffering from consumption? 
Relationship? No. 
- “(10) Are the home surroundings sanitary? Yes. 
“(11) Is the heart normal? If not, state particulars. Yes. 
“(12) Are the lungs normal? If not, state particulars. Yes. 
“(13) Have you reason to suspect intemperate habits, or, if female, immoral 
life? No. 
“(14) Has applicant within the past five years had any serious illness or injury 
—spitting blood, habitual cough, syphilis? If so, state particulars. No. 
“(15) Do you detect disease of any kind? No. 
(16) Where did you personally examine the applicant? Patton St. 
“(17) When? Day, month, year. 26 Mar., 1916. 
“(18) Is the life, in your opinion, a first-class, fair’ average, or poor risk? 
First-class. 
“(19) Is applicant free from swelling of hands, feet, or eyelids? Yes. 
“Remarks: Use this space for full particulars, if required..................000. 
“Signature of party examined, or, if too young to write, of the person who 
is applying for child’s insurance: Allen E. Harrison. 
“Signature of medical examiner: I certify that my answers to the above ques- 
tions are true, and that the applicant signed in my presence. S. P. Wilson, M.D.” 
This is the inspector’s report: 
“(A) What do you believe to be the age next birthday? 22. 
“(B) Is there reason to suspect intemperate habits, or, if female, immoral 
life? No. 
“(C) Are the home suroundings sanitary? Yes. 
“(D) Race (Colored) ? 
“(E) Has applicant ever been rejected? No. 
“(F) Did applicant sign this application on other side? No. 
“(G) Where did you personally see applicant? Patton St. 
“(H) When? Day. Month. Year. 26-3-16. 
“(1) Does applicant appear to be in good health? Yes. 
“REO So a cca vie xn.ad Ohwetann kn ere CHE Oc ab ered ye dame baee ate tanne Oaeecres 
“Recommendation: The risk is fair. 
“Signature of party inspected, or if too young to write, of person applying for 
child’s insurance: Allen E. Harrison. 
“T certify that my answer to the above questions are true and that applicant 
signed in my presence. 
G. W. Woody, Title Supt.” 
This is the full written record as it preceded the policy in judgment. 
Payment was refused. This action was instituted, the declaration duly filed, as 
were the grounds of defense relied upon, the cause was submitted to a jury, and a 
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verdict for the plaintiff returned, which was, on motion of the defendant, set aside 
as being contrary to the law and the evidence, and a final judgment for the defendant 
entered, to which exception was duly taken, 

In the “grounds of defense” it is said that “Allen E. Harrison, with the con- 

nivance and at the request and solicitation of the plaintiff, W. H. Harrison, falsely 
and fraudulently stated that he, the said Allen E. Harrison, resided on Almagro 
street, in the city of Danville, and that he was by occupation a laborer, thereby 
intending to mislead said defendant, and withhold from it the fact of his confine- 
ment in jail and sentence to the penitentiary for life,” and that— 
“the said Allen E. Harrison and the plaintiff, W. H. Harrison, colluded with G. W. 
Woody, the soliciting agent of the defendant, and S. R. Wilson, the medical 
examiner, and procured and induced said agents to fraudulently represent to the 
defendant that the said Allen E. Harrison was a normal risk of life insurance; that 
his weight was 125 pounds, when in fact his weight was only 106 pounds; and 
also colluded with and induced said agent and medical examiner to falsely represent 
to defendant that said Allen E. Harrison was a resident of Almagro street, Danville, 
Va., and that his occupation was that of a laborer; and to conceal from said 
defendant company the fact that said Allen E. Harrison was at the time of said 
application confined in the jail in Danville under sentence of life imprisonment in 
the penitentiary.” 

For reasons which will presently appear, it is only necessary to consider that 
assignment of error which deals with the act of the court in setting aside the 
verdict of the jury, and in entering final judgment. 

We will first take up the charge of conspiracy and concealment by the beneficiary 
and by the insured. The answer to this is that there is nowhere any evidence to 
sustain these charges. The son’s conviction and incarceration was known in every 
detail to the company’s agents from the beginning. Facts were not suppressed, 
and there was no suggestion to the company’s agents that they be suppressed. 
The insured did not sign the application, and the company was told that he did 
not. It was signed by Woody, who was never at the jail at all, and the necessary 
inference is that he prepared it in toto. He also selected the medical examiner. 
This physician had no interest in the results of his work. His fee was not con- 
tingent upon the acceptance of the risk. 

That these statements do show that this man was a laborer, when he was in 
fact a convict, is not in dispute, and so also is the fact that he was not at that time 
a resident on Almagro street, but was under sentence which removed him perma- 
nently from his home there. As to his weight there was no conflict of evidence. The 
examining physician does not appear to have taken his weight at all, but to have 
estimated it from information antedating the examination by two or three months. 
For this report, and for the information it purported to give, the insured was 
in no wise responsible. Not only did the agent who wrote this insurance know the 
facts, but the agent who succeeded him must also have known them, yet without 
protest premiums were collected for years. 

[1] With conspiracy eliminated the problem is: Do misstatements of agents, 
written by them into the application for which neither the beneficiary nor the 
insured is responsible make the policy void? 

In South Atlantic Ins. Co. v. Hurt, 115 Va. 398, 79 S. E. 401, the court said: 

“It is a well-settled principle that any knowledge which the agent of an insur- 
ance company may have is imputed to the company, and that medical examiners 
for insurance companies are considered as agents for the company, and the company 
is bound by any information its medical examiner may have at the time he fills 
out the application for the insured.” 

And again: 

“Hence, though a medical examiner omits an answer made by the applicant, 
or writes it out substantially different from the response actually given by him, 
and the insurer acts only on the answers so written, still, as in law the medical 
examiner is the agent of the insurer and not of the insured, the former cannot 
escape liability on account of the failure of its medical examiner to perform his 
duty, nor even on account of his intentional misperformance of it. He is the agent 
of the insurer, and to it his knowledge is imputed, and if it issues its policy, it 
must be deemed to have done so after its agent had communicated to it all the 
facts made known to him, and it is estopped from contending to the contrary.” 
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In Pfiester v. Missouri State Life Ins. Co., 85 Kan. 97, 116 P. 245, the court said: 

“It is well settled that, where the agent of an insurance company who fills out 
an application for insurance is duly informed as to facts and fails to state them 
in the application, the actual knowledge of the agent will be held to be the knowl- 
edge of the company.” 

“It has been held in this state that notice to the agent is binding upon the com- 
pany, though not communicated to it.” Home Insurance Co. v. Strange, 70 Ind. 
App. 49, 123 N. E. 127. 

“The authority of a soliciting agent of an insurance company to take applica- 
tions for insurance carries with it the legal implication of an authority to fill up 
the application, and to do all things needful in perfecting it.” Joyce on Insurance 
(2d Ed.) § 425. 

See, also, Newburyport v. Fidelity Life Insurance Co., 197 Mass. 596, 85 N. E. 
111; Perry v. John Hancock Life Insurance Co., 147 Mich. 645, 111 N. W. 195; 
Fire Insurance Co. v. Ward, 95 Va. 231, 28 S. E. 209; Insurance Co. v. Wilkinson, 
13 Wall, 234, 20 L. Ed. 617; 32 Corpus Juris, 1069. 

The rule is well stated in a note to Johnson v. Aetna Ins. Co., 107 Am. St. Rep. 
92, where it is said: 

“The general rule of law imputing to a principal notice given to or possessed 
by his agent applies to insurers not less than to other principals. While principals 
in this business have taken greater pains than those in any other to exempt them- 
selves from the operation of this rule, they have been generally, if not universally, 
unsuccessful. Policies usually contain many conditions and restrictions inserted for 
the purpose of relieving the insurer from liability for all acts done by, and all 
notices, given to, and all knowledge acquired by, their agents. Nevertheless, irrespec- 
tive of the stipulations contained in a policy, if it can be said that in doing any act, 
one was in fact the agent of the insurer and acting as such, his principal, though 
without the actual knowledge possessed by the agent, must be deemed to have 
acted with such knowledge, and held to be bound or estopped to the same extent 
as if the agent had actually imparted to his principal knowledge of all the material 
facts known to him when acting for his principal.” 

See, also, Norfolk Fire Ins. Co. v. Wood, 113 Va. 310, 74 S. E. 186, 39 L. R. A. 
(N. S.) 1020; National Union Fire Ins. Co. v. Burkholder, 116 Va. 942, 83°S. E. 404. 
While Joyce on Insurance, at section 425, says: 

“And the tendency of the courts at the present day is towards a liberal rather 
than a strict construction of an agent’s power.” 

In the light of this law we have no difficulty in reaching the conclusion that 
neither misstatements nor concealment on’ the part of this company’s agents could 
affect the plaintiff, unless he was in some wise responsible therefor, and that the 
evidence fails to show such responsibility. 

The situation is readily understandable. This father, prior to the conviction of 
the son, had carried a sick benefit policy on his son’s health. He says that after the 
conviction he assumed that the state and not himself would have to care for him in 
event of illness, and so, for that reason, the first policy was permitted to lapse, and 
the one in judgment taken out. 

Nor would the result be different if we could impute to the plaintiff the fraud 
set up. 

In the policy it was provided: 

“Tf the death of the insured be caused by his or her own hand, whether sane 
or insane, or from the result of any violation of the laws of the land, or through 
venereal disease, or while in active military service, the liability of the association 
is limited to a return of the premiums paid upon this policy; and, if within two 
years from the date hereof, whether the insured died or not, the falsity of any 
statement made by the insured in the application herefor be discovered by the asso- 
ciation, and notice thereof be given to the insured or the beneficiary, this policy 
shall be void, and the association shall pay to the insured if living, or to the 
beneficiary, if the insured be dead, all premiums paid upon this policy; and upon 
such payments, or tender, the association shall be relieved of all further liability 
hereunder.” 

In Stratton v. New York Life Ins. Co., 115 Va. 257, 78 S. E. 636, the court, 
quoting with approval from Georgia Home Insurance Co. v. Kinnier, 28 Grat. 
(69 Va.) 105, said: 
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“The maxim, that ‘the words of an instrument shall be taken most strongly 
against the party employing them,’ is peculiarly appropriate in the construction of 
a policy of insurance, and especially of such conditions as we are now considering. 
The instrument is wholly the work of the underwriter, and is usually filled with a 
multitude and variety of stipulations seldom read by the assured when he accepts 
the policy, and, if read, rarely if ever understood, abounding in forfeitures and in 
provisions generally harsh and difficult of performance, it should be strictly construed 
against the insurer, and liberally in favor of the insured.” 

Policies incontestable from date of issue are sometimes said to be against public 
policy, and the proviso against contests is disregarded. Reagon v. Union Mutual 
Life Ins. Co., 189 Mass. 555, 76 N. E. 217, 2 L. R. A. (N. S.). 821, 109 Am. St. 
Rep. 659, 4 Ann. Cas. 362. But in this same case it is held that this rule has no 
application, if, instead of declaring the policy incontestable from the date of issue, a 
reasonable period is provided for, after which contest cannot be made; that is to 
say, it is entirely reasonable for an insurance company to say: 

“We will take two years within which to look into your application and the 
statements therein contained, and during this time for good and sufficient reasons 
we reserve the right to cancel, but after then this right shall be forever closed” 

This is a reasonable contract. It enables the company to protect itself from 
fraud, and it says to the insured, “After you are dead, charges shall not be made 
that might have been answered in the flesh.” 

With reasonable opportunity for examination there is little difference of 
opinion as to the validity of such policy provisions. 

In Dibble v. Reliance Life Ins. Co., of Pittsburgh, 170 Cal. 199, 149 P. 171, 
Ann. Cas. 1917E, 34, the court said: 

“The decisions in other states are practically unanimous in holding that a 
provision in a life insurance policy to the effect that after being in force the specific 
time, it shall be incontestable, precludes any defense after the stipulted period on 
account of false statements warranted to be true, even though such statements were 
fraudulently made, unless by the terms of the policy fraud it expressly or impliedly 
excepted from the operation of such provision.” 

See, also, Flanigan v. Federal Life Ins. Co., 231 Ill. 399, 83 N. E. 178; Indiana 
Life Ins. Co. v. McGinnis, 180 Ind. 9, 101 N. E. 289, 45 L. R. A. (N. S.) 192; 
Drews v. Metropolitan Life Ins. Co., 79 N. J. Law, 398, 75 A. 167; Wright v. 
Mutual Benefit Life Ins. Co., 118 N. Y. 237, 23 N. E. 186, 6 L. R. A. 731, 16 Am. 
St. Rep. 749. 

There is an extended discussion of this subject in Joyce on Insurance (2d Ed.) 
§ 3733, a, d. It is there said: 

“It is also agreed that as a rule the contract including these incontestable clauses 
should be liberally construed in favor of the assured and against the party who 
prepared the contract; that is against the assurer.” 

One of the latest cases on this subject is Mutual Life Insurance Co. v. Hurni 
Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. There the 
defense was made that the contract was with the insured and not with the beneficiary. 
The court said: 

“It is true, as counsel for petitioner contends, that the contract is with the 
insured and not with the beneficiary, but, nevertheless, it is for the use of the 
beneficiary and there is no reason to say that the incontestability clause is not 
meant for his benefit as well as for the benefit of the insured.” 

See, also, Missouri Life Ins. Co. v. Cranford, 161 Ark. 602, 257 S. W. 66, 31 
A. L. R. 93; Humpston v. State Mutual Life Ins. Co., 148 Tenn. 439, 256 S. W. 
438, 31 A. L. R. 78, and Lavelle v. Metropolitan Life Ins. Co., 209 Mo. App. 330, 
238 S. W. 504. 

[2] It follows that, if there are fraudulent statements contained in the applica- 
tion, they cannot be set up after two years from the date of the policy, and this 
under the terms therein written. “Expressio unius est exclusio alterius.” 

[3] It is also said that there can be no recovery because of the express provi- 
sions of section 50 of an act concerning the bureau of insurance, approved March 
9, 1906. 

It is as follows: 

“50. Any agent, physician, or other person who shall knowingly secure or cause 
to be secured a policy of life insurance on any person without his knowledge or 
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consent, or by means of misrepresentations, false, fraudulent, or untrue statements 
be instrumental in securing a policy of life insurance on any person, not in an 
insurable condition, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined in a sum not less than one hundred dollars nor more than 
one thousand dollars, or be imprisoned in a county jail not less than thirty days nor 
more than one year, or. both, in the discretion of the court; and said certificate or 
renewal so secured shall be absolutely void.” Acts 1906, c. 112, subc. 2, § 50. 

Before a policy can be canceled under that statute, there must be conviction of 
those who secured it, and it must appear that the insured was “not in an insurable 
condition.” That is to say, this must appear beyond a reasonable doubt. The mere 
fact that a man is a convicted felon does not as a matter of law make him unin- 
surable. In this case there was evidence that this was not true as a matter of fact, 
and the jury so found. 

[4] And finally it is said that to permit a recovery in this case would be 
against public policy. If this were ever true, it is not now; our statute (section 4228 
ot the Code), in sympathy with the current of general law, declares. that such con- 
tests shall no longer be tolerated after a reasonable time for full investigation has 
passed without protest. 

This: and kindred laws are wise statutes of limitation. Insurance companies 
should not be permitted with shut eyes to receive in silence the profits. of their 
contracts, and to grow articulate only when called upon to pay. The authorities are 
full handed to show that such provisions are valid when a reasonable time is given 
the company in which to make inquiry, and are liberally construed in favor of 
the assured. This is not only good law, but it is good sense. Men should not 
be compelled to will law suits to the objects of their bounty, and a charge of fraud 
can best be answered by one who is alive to testify. 

From this it follows that our conclusions are: 

(1) No conspiracy has been proven. 

(2) All misstatements made and all facts suppressed can be charged against 
the company’s agents only. 

(3) Fraud as a defense cannot be set up after two years from the date of the 
policy. 

(4) The act of 1906 has no application to the facts in this case. 

[5] No execeptions were noted by the defendant during the progress of the 
trial. It is not necessary to consider plaintiff’s assignments of error dealing with 
instructions. All that he could hope for at the hands of the jury was a verdict in 
his favor, and that he received. Fox v. Mason, 1 Va. Sp. Ct. App. 24, 124 S. E. 405. 

[6] Conditions under which a verdict can be set aside by the trial court have 
been so often and satisfactorily stated that we will content ourselves with citing 
Davis v. McCall, 133 Va. 487, 113 S. E. 835; N. & W. Ry. Co. v. Thayer, 137 Va. 
294, 119 S. E. 107. The verdict must stand unless it is contrary to the evidence or 
without evidence to support it; neither status obtains here. After setting aside the 
verdict, the court below entered final judgment for the defendant under authority 
of section 6251 of the Code. The judgment of the learned judge who saw and 
heard the witnesses is entitled to due consideration on appeal, but in our opinion 
the issues presented were fairly for the jury. Giving proper weight to what was 
said by Judge Burks in Ricketts v. J. G. McCrory Co., 138 Va. 548, 121 S. E. 917, 
we reach the conclusion that it was error to set aside the jury’s verdict, and that this 
court should now give judgment for the amount there stated. And it is so ordered. 

Reversed, 


TRUELSCH v. NORTHWESTERN MUTUAL LIFE INS. CO. er at. 
SAME v. NEW ENGLAND MUTUAL LIFE INS. CO. er at. 
(Supreme Court of Wisconsin. Jan. 13, 1925.) 

202 Northwestern Reporter 352 
4. INSURANCE—ORDINARILY WIFE ACQUIRES VESTED INTEREST IN 
HUSBAND’S LIFE POLICY IN HER NAME WHICH CANNOT BE 

DIVESTED BY HUSBAND’S DECLARATIONS. 


Ordinarily wife acquires vested interest in husband’s life policy issued in her 
name which cannot be divested by husband’s declarations. 


(For other cases, see Insurance, Dec. Dig. § 586.) 





1106 Insurance Law Journal, Vol. 64. [June, 1925 


6. INSURANCE—RIGHT TO FOLLOW EMBEZZLED MONEY HELD NOT 
LOST BECAUSE OF USE THEREOF FOR PREMIUMS ON LIFE POLI- 
CIES PAYABLE TO WIFE. 

Right to follow embezzled money was not lost because money was used to pay 
premiums on life insurance policies payable to wife, notwithstanding St. 1923, § 2347; 
wife not being innocent purchaser. 

(For other cases, see Insurance, Dec. Dig. § 592.) 

8. INSURANCE—EVIDENCE HELD SUFFICIENT TO WARRANT FIND- 
ING THAT MONEY EMBEZZLED BY DECEDENT WAS. USED TO 
PAY PREMIUMS ON HIS LIFE POLICIES. 

Evidence held sufficient to warrant finding that money embezzled by decedent was 
used to pay premiums on his life policies. 

(For other cases, see Insurance, Dec. Dig. § 665[1]. 

9. INSURANCE—INSURER’S ACCEPTANCE OF NOTES FOR PREMIUMS 
EXTENDING TIME FOR PAYING PREMIUMS. 

As between insured and insurer, insurer’s acceptance of notes and duebills for 
premiums extended time of payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 357.) 

10. INSURANCE—THAT INSURED GAVE NOTES FOR PREMIUMS HELD 
NOT TO NEGATIVE CLAIM PREMIUMS WERE PAID WITH EM- 
BEZZLED FUNDS. 

That insured sometimes gave notes for premiums held not to negative employer’s 
claim that premiums were paid out of embezzled funds; mere taking of note by 
creditor not being payment, unless so agreed. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

11. INSURANCE—TO IMPRESS TRUST ON LIFE POLICIES, PROOF OF 


EMBEZZLEMENT AND PAYMENT OF PREMIUMS THEREFROM . 


NEED NOT BE PROVED BEYOND REASONABLE DOUBT. 

To impress trust on life policies, it is not necessary to prove insured’s embezzle- 
ment of funds and payment of premiums therewith beyond reasonable doubt, and this 
may be done by circumstantial evidence. . 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

15. INSURANCE—TRUST IMPRESSED ON EMPLOYEE’S LIFE POLICIES 
HELD NOT LIMITED TO AMOUNT OF PREMIUMS PAID OUT OF 
EMBEZZLED FUNDS. 

Where employee embezzled employer’s money, and used part for premiums on 
life policies payable to wife, employer’s lien on policies was not limited to amount of 
premiums paid out of embezzled money, and referee properly imposed trust for two- 
thirds of proceeds on policy on which two-thirds of premiums had been paid out of 
embezzled funds. 

(For other cases, see Insurance, Dec. Dig. § 592.) 

Eschweiler, J., dissenting. 

Appeal from Circuit Court, Racine County; C. M. Davidson, Judge. 

Separate actions by Alice M. Truelsch against the Northwestern Mutual Life 
Insurance Company and William Henry Miller and against the New England Mutual 
Life Insurance Company and William Henry Miller. Judgment for plaintiff, and 
defendant William Henry Miller appeals. Reversed and remanded, with directions. 

Two separate actions were brought against the defendant insurance companies 
upon four insurance policies on the life of the plaintiff's husband. These moneys in 
question were paid into court; the actions were consolidated; and the parties to these 
actions each claim the money, the plaintiff as the beneficiary under her husband’s poli- 
cies, and the appellant as the owner of the money with which the deceased paid the 
premiums. The following are the dates and the amounts of the policies involved : 
$1,060, New England Mutual, No. 245641, March 9, 1912; $1,000, Northwestern 
Mutual No. 1020187, December 26, 1913; $1,500, New England Mutual, No. 276966, 
May 16, 1914; $2,000, Northwestern Mutual No. 1144294, March 16, 1916. 

The deceased, Paul Truelsch, was employed by the appellant Miller first as a 
clerk and then as a bookkeeper for a period of 10 years. About noon on March 30, 
1917, the son of the appellant thought that the deceased’s books did not balance, and 
suggested that he return in the afternoon, and they would check them over together. 
The deceased then apparently took $40 from the cash drawer, leaving a memorandum 
to that effect, went to the insurance office, and paid the second premium on the last 
of the four policies, thus rendering it incontestable, and then within an hour threw 
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himself in front of a fast-moving train near Racine, Wis., and was instantly killed. 
On his person was found a letter addressed to Alice, the name of his wife, and within 
that letter another addressed to the appellant’s son Walt, with whom he was to have 
checked over his accounts that afternoon. After some difficulty with respect to 
the testimony of the wife as to the contents of the letters, they were obtained and 
admitted in evidence, and read as follows: 

“Dearest Alice: When this gets to you, I guess I’ll be gone. Please—oh, please 
—forgive your poor Paul. He stole $4,400 from Miller and can’t pay the bill. God 
—how this hurts.—It’s awful. My life insurance, $5,500, will pay, I am sure, all 
right. It’s all paid up and all over one year old—therefore—non-contestable. They 
must pay in full. I owe a small bill at Kradwell’s—at the L. & C. and at Earnest 
Johnson—that’s all. The flat will take care of a $200-note due at the bank this sum- 
mer and there ought to be some money left from that after it is sold. 

“Get Rev. Fedders to look after you. Call up Hank—he’ll help you. If you need 
a lawyer—get Smieding, he’s honest. Give the enclosed letter to Walt and ask him 
to say to the papers that I was a good bookkeeper and my accounts were all in first 
class shape—Dave Griswold and Fowler will do that for me if it should get out. 

“Oh, Alice—I’m so sorry—so awfully sorry—I stole the money from time to 
time intending to replace it and couldn’t. I had saved up some money to replace 
part of it and then I met and married you and put it into a home instead. We've 
been living on my salary all right. This has nothing to do with that. I hope I won’t 
go insane before I finish this. Good God, this is terrible. I hope you will be all right. 
I hope everything will go good with you after this. I should not have married you 
—but, oh, how I loved you—how I love you now—and how I hate to do this. It will 
hurt you terribly. It’s the only thing I can do—I can’t face the Millers and this way 
the insurance companies will have to make it good. They must. You must insist 
on it. That will leave you only a little to live on. Don’t let Mrs. Held neglect you, 
dearest. I wish we could have lived our lives out. But it’s too late. Don’t hate me 
too much, Alice. 

“Please don’t hate me, Alice. Say good-bye to mother and everybody. I loved 
you and her—oh, so hard, this is too bad—it may break her heart, but you bear up 
under it all. 

“Good-bye—dearest wife—dearest—dearest—wife. I love you—don’t esa me. 

“ au hed 

“Walt: I am a straight $4,000 short on the books and the bank account is $400 
short. I stole it from time to time meaning to replace it but couldn’t. The money I 
spent for my own home and wife was all my own—I should have used it to pay you 
back but loved Alice too much and hoped I could make good. 

“Walt, my dying wish is that you let my name stay clear to the world—please 
do it. Tell them I was all right and good and my accounts were in perfect shape 
and you could see no reason for my taking my life. My life insurance, $5,500, will 
pay it up. Kind of look after Alice for me, please—oh, please do this and forgive 
me. I paid for it. Paul. 

“Walt: Don’t blame Alice—She knew nothing of it and she didn’t get a cent of 
it. I just took it a little at a time for nine years and spent it here and there. My— 
Lord—how it counted up. It is awful. Goodbye, Walt; don’t let the world know— 
tell them I was all right.” 

When the appellant heard of these circumstances he had one Dawson, a chartered 
public accountant, go over the books of the company which had been kept by Paul 
Truelsch and make a report on them. The report indicated that between January 1, 
1914, when the books were found to balance, and the date of Paul’s death, the books 
showed shortages amounting in all to $4,000, and that the cash in the bank was short 
$400. The shortages were for various amounts from $1,000 to $50, and were covered 
up in the first instances by increasing the miscellaneous bills receivable and later by 
decreasing the miscellaneous bills payable, and during the period just preceding his 
death Paul covered the shortages by so manipulating the adding machine that certain 
figures in a column of figures would not be included in the sum total registered at 
the bottom of the column. Dawson did not attempt to show when and in what 
amounts the money was taken. The son of the appellant, however, made a chart show- 
ing the dates of the payments of the premiums and the notes given for premiums and 
the dates when sums were dropped from the books, together with a record of the 
checks drawn by the deceased for the payment of such premiums and notes, and 
this chart was introduced in evidence. The amount of $73 and some cents was added 
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to the claim of the appellant by the addition of the $40 taken just before the de- 
ceased’s death and for certain other items claimed to have been abstracted. 

The plaintiff wife, though apparently falsifying in certain statements, seems to 
have been unaware as to the fraudulent conduct of her husband. She stated that he 
usually gave her the salary received from the appellant, Miller, and she ordinarily paid 
the household bills, though sometimes he would do so. She stated that he did not 
always give her the amount of his salary at once, although the books of the company 
always show the payment to have been made in cash on the last or next to the last 
day of the month. Although asserting that she sometimes wrote the checks for the 
insurance premiums, she did not offer any checks in evidence nor any report of the 
bank statements. 

There is some dispute as to the question whether the deceased had any other 
source of income.other than his salary. It was stated that $20 or $30 a month was 
obtained from a flat, and that he made certain other moneys in developing pictures, 
though no testimony is given as to the amount, and it would seem to be negligible. 
He was stated to have been accustomed to do certain odd jobs, but no testimony as to 
any definite amount of money is given, and the referee found that no income other 
than the salary was established. The principal issue with regard to the facts is 
whether there is evidence which will justify the finding that the money was taken 
and used in the payment of the insurance premiums. The plaintiff’s counsel insists 
that the embezzlement has not been established, as the books merely indicate short- 
ages, and in at least one instance an overage. Counsel for the appellant claim that 
the embezzlement is practically demonstrated. The only case in which this is estab- 
lished by direct evidence is in the case of the premium paid within an hour of the 
death of the deceased. In other instances the result must depend on the kind of 
evidence referred to in the opinion. 

The referee found that from January 1, 1914, to March 30, 1917, Paul Truelsch 
was paid a salary of $3,195, and during that period unlawfully took and embezzled 
from his employer the sum of $4,477.73; that after the lst of January, 1914, all of the 
premiums on the policies were maintained and paid by the moneys so misappropriated ; 
that the embezzlement was concealed by false entries and fraudulent manipulation 
of an adding machine; that the letters above set forth were delivered to the plaintiff 
March 30, 1917, and that with full notice of their contents she made proof of death 
and brought suits to recover the amounts due, and at all times refused to carry out 
the instructions of the deceased or to recognize any lien in favor of the appellant. 
As conclusions of law, it was found that a trust was impressed in favor of the appel- 
lant upon two-thirds of the policy of $1,000 of the New England Mutual Insurance 
Company, and that the remainder of the policy was owned by the plaintiff; that all 
other policies and the proceeds were impressed with a trust in favor of the appellant, 
Miller, for the amounts misappropriated and used. The amount of said misappropria- 
tion was determined to be $4,477.73. 

When the defendant asked for confirmation in the circuit court, the referee’s find- 
ings, holding that the letters found on the deceased and the books of the company 
were evidence as against the plaintiff, were reversed, and the circuit court held that 
there was not sufficient evidence upon which to base the finding that the money of 
the defendant, Miller, was employed to pay for the premiums on the policies, with 
the exception of the premium paid on the day of Paul’s death. The circuit court 
held that the money paid into court by the insurance companies was the property 
of the plaintiff, and from this judgment the defendant, Miller, appeals on the grounds 
that the referee’s findings were improperly set aside, and that these findings entitled 
the defendant to judgment. . 

A schedule (from page 47 of the appellant’s brief, to be inserted here), which 
will be referred to in the opinion, is here included, showing in concise form the 
shortages and a history of the payments made on the several policies and other data. 
Further facts will be-stated in the opinion. 
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, New England Policy No. 245641, $1,000. Dated March 9, 1912. Dace 



































| Amt. 
Amt. | How | Date When Date of Deposit Date of Shortage of 
Paid Paid | Paid Where Paid Shown Short- 
by Check Bist eae ae age 
$ 5.90| Cash | Apr. 1, 1912 Mar. 19 to Apr. 4... | $88.89 
5.08 | Check | June 10, 1912 | June 8, 1912 June 6 to June 8....| 150.00 
4.22 | Check | Sept. 10, 1912 | Sept. 7, 1912 Aug. 31 dropped $280 
6.00 | Check | Apr. 12, 1913 | Apr. 4, 1913 in footing ......... 280.00 
4.18! Check | Jan. 15, 1913 | Jan. 3, 1913 Apr. 1 to Apr. 4.... | 461.55 
3.90| Check | June 4, 1913 | June 2, 1913 - fatt; DO. "LS oiccvas 351.55 
9.27 Check | Oct. 3, 1913 | Oct. 2, 1913 | May 29 to May 31.../| 51.90 
18.90| Check | Apr. 9, 1914 | Apr. 9, 1914 Sept. 29 to Sept. 30.| 50.00 
Dropped $800 in foot- 
| ing Apr. 6, 1914, to | 
| | | i Scab apegsn | 46.55 
1.30 | Check | Apr. 12, 1915 | Apr. 2, 1915 ‘i 28 dropped 
| Apr. 1 to Apr. 7....| 30320 
5.08; Check | July 7, 1915 | July 2 and 7, 1915 | June 30 to July 8... | 27.22 
5.15} Check | Oct. 8, 1915 | Oct. 5 and 8, 1915 | Oct. 1 to Oct. 8..... 23.44 
4.18| Check | Jan. 8, 1916 | Dec. 23 and 27 Dee. 23.10. 24... ves 232.25 
1.20 | Check | Feb. 17, 1916 | Feb. 2, 5, 15, 16, 1916| Feb. 1, 1916........ | 290.00 
Beli $B ic cccces 242.13 
Mar. 13 dropped $406 | 
5.00; Cash | July 10, 1916 July 1 to July 5....| 393.00 
5.15 | Check | Oct. 10, 1916 | Oct. 3 and 9, 1916 | Oct. 2 to Oct. 4..... | 160.00 
Oct. 26 dropped $150 
4.18| Check | Jan. 11, 1917 | Jan. 8 and 11, ’17 | Jan. 6 to Jan. 12....| 251.50 
1.05 | Check | Mar. 22, 1917 | Mar. 16, -1917 Mar. 10 to 15....... 50.00 
$88.44 L 
Northwestern Mut. Life Policy No. 1020187, $1,000. Dated December 26, 1913. 
$19.00; Check ; Feb. 17, 1914 | Feb. 13, 17, ’14 Feb. 6-21, 1914...... $74.10, 
10.00| Cash | Jan. 26, 1915 
5.24| Check | Mar. 4, 1915 | Feb. 20, 23, °15 Feb. 18-20, 1915...... 2.24 
15.12| Check | Feb. 5, 1916 | Feb. 2, 5, 716. Feb. 4-5, 1916....... | 100.00 
14.99| Cash | Jan. 31, 1917 Jan. 30 to Feb. 2....| 41.20 
$64.35 | | } 
Northwestern Mut. Life Policy No. 1144294, $2,000. Dated March 16, 1916. 
$41.96| Cash | May 15, 1916 May 15, 1916....... $540.00 
33.28| Cash | Mar. 30, 1917 | Mar. 30, 1917....... 40.00 
New England Policy No. 276986, $1,500. Dated May 16, 1914. 
$00.30| Cash | June 13, 1914 June 5 dropped $500 | 
in footings | 
7.85 | Check | July 17, 1914 | July 17, 1914 July 15-17, 1914..... | $375.00 
| July 15 dropped $350 | 
. 8.12| Check | Aug. 20, 1914 | Aug. 18, 20, 1914 Aug. 15-20, 1914....| 27.40 
Aug. 4, 26, 31, $500 
dropped in footing 
7.21| Check | Nov. 17, 1914 | Nov. 12, 16, 1914 Now. 9S 1914i0 6 o05 2. 
Oct. 17 dropped $50 | 
and Nov. 30 dropped | 
7.32 | Check | Feb. 16, 1915 | Feb. 18, 1915 $100 in footing 
3.75| Cash | June 16, 1915 June 8-16, 1915...... | 1525 
7.11| Check | Sept. 18,1915 | Sept. 11, 18, 1915 SNE SB ioc de ics | 2230 
7.21| Check | Dec. 16, 1915 | Dec. 11, 16, 1915 Wate: BS8R si occ can 249.97 
7.32| Check | Mar. 16 Feb. 23 and Mar. 16 
1916 Bat Oo Oi acs 6k sc 10.56 
3.60.| Check | May 16, 1916 | May 12, 1916 May 11-13, 1916.... 11.20 
7.1) | Check | Sept. 16, 1916 | Sept. 15, 16, 1916 Sept. 14, 15, 1916....| 412.00 
uly 28 dropped $350 | 
7.21| Check | Dec. 18, 1916 | Dec. 18, 1916 Dec. 15, 16, 1916....| 48.22 
7.32 | Check | Mar. 20, 1917 | Mar. 17, 1917 Mar. 10-13, 1917....| 50.00 
| 
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Simmons, Walker & Wratten, of Racine, for appellant. 

Thompson, Myers & Helm, of Racine, for respondent. 

Jones, J. (after stating the facts as above). The views of the referee and 
the trial judge as to the legal questions involved present a striking contrast. 
The trial court held that Paul was a mere employee, and in no sense a trustee; 
that the letters and books of the company offered were mere hearsay; that the 
title to the policies became at once vested in the plaintiff under the statutes, and 
could not be divested except by surrender and indorsement. 

[1, 2] In treating the letters as pure hearsay, the court disregarded an im- 
portant exception to the rule excluding- hearsay evidence, which has long been 
recognized as well settled. In his work on Evidence Mr. Wigmore traces the 
history of the exception, and shows that it had its origin more than a century 
ago. Wigmore on Evidence, §§ 1456, 1476. The exception is that the declara- 
tion of persons, since deceased, are admissible in evidence, provided that declarant 
had peculiar means of knowing the matter stated, if he had no interest to mis- 
represent it, and if it was opposed to his pecuniary or proprietary interest. 
Such declarations are not received as admissions, nor as entries made in the 
ordinary course of business, nor on the ground that any privity exists between 
the declarant and“the person against whom they are offered. When it appears 
that the declarant is dead, that the statement was against his pecuniary or pro- 
prietary interest, of a fact of which he was personally cognizant, and there was 
no probable motive to falsify the facts, the declaration may be received as sub- 
stantive evidence and against third parties. 

The reason for the exception is thus stated in Greenleaf on Evidence, § 148: 

“The ground upon which this evidence is received is the extreme improb- 
ability of its falsehood. The regard which men usually pay to their own inter- 
ests is deemed a sufficient security, both that the declarations were not made under 
any mistake of fact, or want of information on the part of the declarant, if he 
had.the requisite means of knowledge, and that the matter declared is true.” 

The fact that the statements are not admissible during the life of the 
declarant and that such declarations are sometimes the only mode of proof 
available are regarded as additional reasons for the reception of such statements 
in evidence without the sanction of an oath by the declarant. Mr. Wigmore 
vigorously argues that the exception should be so extended as to include con- 
fessions of crime or other statements of facts against personal interest. See 
section 1476, but as he concedes, this view has not been generally accepted. 
Chamberlayne on Evidence, § 2779, and cases cited. 

The letters in this case are plainly within the class of declarations contemplated 
by the exception under discussion, and should not have been. disregarded. The testi- 
mony showed, and the referee found, that Paul was the confidential clerk and book- 
keeper of the defendant, and was intrusted with the collection, custody, handling, 
and depositing in the bank of moneys belonging to the business as well as keeping 
the accounts. Entries by Paul on the debit side of the account were declarations by 
him that he had received the sums specified and were acknowledgments by him o 
the receipts, payments and balances. This exception to the general rule excluding 
hearsay evidence is so well settled as to call for no elaborate discussion. We only 
cite some of the many authorities in which the subject is discussed and in which many 
cases are cited. Wigmore on Evidence, §§ 1455-1476; Chamberlayne on Evidence, 
§§ 2770-2789; Elliott on Evidence, §§ 434, 436, 439 and 441; Greenleaf on Evidence, 
§§ 147, 148; Encyc. of Evidence, vol. 4, p. 87. ; - 

[3] There is careful argument in appellant’s brief of the proposition that the 
letters were not confidential communications between husband and wife within the 
meaning of section 4072 of the Revised Statutes of 1917. We consider the proposi- 
tion sound for several reasons. They were not private communications made and 
completed during marriage. The letter addressed to the plaintiff contained another 
communication, which she was directed to deliver to a third person, and which 
repeated the most essential facts to which objection might be made. It is plain that, 
in order to carry out the instructions in the letters, their substance would have to 
be communicated to others. That this letter addressed to Walt was not privileged is 
too plain for argument. Counsel for the respondent do not contend that either letter 
was privileged under the statute, and we shall not extend the discussion of the sub- 
ject. We only cite a few of the many authorities referred to in the appellant's brief : 
Whitford v. N. State L. Ins. Co., 163 N. C. 223, 79 S. E. 501, Ann. Cas. 1915D, 270; 
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Barras v. Barras, 192 Mich. 584, 159 N. W. 148; 28 R. C. L. §119, p. 530; 1 Green- 
leaf on Evidence, § 254a; 40 Cyc. 2358. 

[4] Although counsel for the plaintiff do not argue that the letters were con- 
fidential and therefore privileged communications, they do strenuously insist, and it 
was held by the trial court, that they were no part of the res geste, and were irrele- 
vant and incompetent, as against the beneficiary. Counsel rely on section 2347 of 
the Statutes, according to which policies payable to a married woman are her sole 
and separate property, free from the control, disposition, or claims of her husband 
and from the claims of his representatives. It is argued that under this statute 
the title of the plaintiff vested when the policies were issued in her name, and that 
it could not be divested except by surrender of the policies and indorsement by the 
insurance companies of a change of beneficiary. Following this line of argument, 
numerous cases are cited holding that declarations by the insured, inconsistent with 
those made in the application for insurance and not part of the res geste, are inad- 
missible. To this proposition the following cases are cited: Rawson v. Insurance 
Co., 115 Wis. 641, 92 N. W. 378; Johnson v. Fraternal Reserve Ass’n, 136 Wis. 528, 
117 N. W. 1019; Andrews v. U. S. Casualty Co., 154 Wis. 82, 142 N. W. 487; Maine 
v. Maryland Casualty Co., 172 Wis. 350, 178 N. W. 749, 15 A. L. R. 1536.: These 
cases hold, in substance, that a beneficiary has so far a vested interest in a policy of 
insurance that declarations of the assured are not admissible to prove false statements 
in the application, unless they are made at or about the time of the application, and 
are so closely connected with it as to be part of the res geste. But, if there is in- 
dependent proof of the falsity of the application, declarations of the assured may be 
received, but only to show his knowledge that the statements in the application were 
false. But in our opinion these cases do not meet the situation here presented. It 
may be conceded that ordinarily a wife acquires a vested interest in a policy of 
insurance issued in her name which cannot be divested by mere declarations of her 
husband. It is doubtless true, as claimed by the plaintiff’s counsel, that the letters 
in question did not effect a transfer of the plaintiff’s title or control the disposition 
of the funds. They were offered for no such purpose, but as tending to show that 
whatever interest she acquired was burdened with. a trust, because, as claimed, the 
premiums were paid by moneys stolen from the appellant. This subject will be further 
discussed in this opinion. 

[5] In his decision the trial judge said, “Truelsch had the confidence of his em- 
ployer, but he was a mere employee, and not a trustee within the strict definition of 
equity.” It may be inferred from this statement that the court was of the opinion 
that it was a condition of recovery on the part of the appellant that he must prove 
the existence of a conventional or technical trust. If that view was entertained, it is 
of course impossible to say to what extent it influenced the determination by the 
court of the other questions. The duties of Paul Truelsch have been already stated, 
and it is plain from all the evidence that the appellant reposed in him the utmost con- 
fiderice. We do not regard it as very important in this case whether his relation to 
his employer be described as employee, agent, or trustee. If during the performance 
of such duties as were intrusted to him he stole or embezzled the funds of his em- 
ployer, and an equitable remedy were necessary to right the wrong and reach the 
funds or property into which they might pass, there existed a constructive trust, which 
a court of equity might enforce against the wrongdoer, if he were living. The 
rule applies in cases where property is stolen or embezzled, although it is most often 
invoked to prevent the success of fraud in the myriad forms which it assumes. When 
necessary, the courts thrust the trust on the wrongdoer without regard to whether 
there was an intention by the parties to create a trust and in the absence of a tech- 
nical or conventional trust relation. sro - 

[6, 7] It seems to have been the opinion in the trial court that the general 
rule had no application here because the title to the. policies vested in the plaintiff 
and became her sole and separate property, free from any trust or incumbrance by 
virtue of section 2347 of the Statutes. It would be a signal failure of justice if one 
who has become a constructive trustee by reason of wrongfully receiving or securing 
the property of another could escape the consequences of his acts by changing the 
form of the property thus acquired. Hence, as between him and the cestui que trust 
the latter may pursue the funds into the new investment and charge that investment 
with the trust. He may also assert and enforce the same right against third parties 
to whom the property has been transferred with knowledge of the trust or who 
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have paid no consideration for it, provided the identity of the trust fund can be 
established. In this case, if the premiums were paid from funds stolen or embezzled 
from the appellant, each policy became impressed with a trust in the appellant’s favor 
the instant each premium was paid. The referee found, as we believe on satisfactory 
evidence, that none of the premiums were paid by, the plaintiff. She was not an inno- 
cent purchaser. The statutes guarding the rights of married women in insurance 
policies and homesteads are beneficent statutes, which are liberally construed in 
their behalf. But they are not designed to encourage fraud or to make such property 
a safe depository for stolen funds. The following are some of the authorities sus- 
taining the right of the cestui que trust to follow funds when misappropriated. 
Pomeroy’s Equity Jurisprudence, § 1051; 26 R. C. L., pp. 1350, 1351; Holmes v. 
Gilman, 138 N. Y. 369, 34 N. E. 205, 20 L. R. A. 566, 34 Am. St. Rep. 463; Shaler 
v. Trowbridge, 28 N. J. Eq. 595; Bromley v. C., C., C. & St. L. R. Co., 103 Wis. 
562, 70 N. W. 741; Nebraska National Bank v. Johnson, 51 Neb. 546, 71 N. W. 294. 
[8] The respondent’s counsel argue that there was no constructive trust impressed 
on the policies because, as they claim, none of the appellant’s moneys were used in 
procuring or maintaining the policies ,and the trial court so found except as to $33.28 
used in paying a premium of the Northwestern Mutual Life Insurance Co. policy 
on the day of the death of Paul Truelsch. Dawson ,the chartered accountant who 
first made an examination to ascertain if there were any discrepancies in the books 
kept by Truelsch, was examined and cross-examined at great length, and from his 
evidence it appears that he was thoroughly competent for the work. During this 
investigation, he examined the books of the appellant, all in the handwriting of the 
deceased, the records of the bank showing bank dealings with both the appellant and 
Truelsch, including checks, bank statements, and a great number of exhibits. It is 
neither necessary nor desirable to include in this opinion the details of the method 
by which the accountant showed from the voluminous records and documents that the 
deceased had misappropriated the amounts found by the referee. If the deceased 
appropriated the appellant’s money, intending to defraud him, it was necessary, in 
order to escape discovery, to adopt some plan of falsifying the books. The plan 
which had been adopted and was carried on from April, 1914, to the following 
November was to conceal the shortages, on the trial balances, by increasing the 
miscellaneous bills receivable. After that date correct balances would be shown from 
bills receivable and the shortage concealed by decreasing the amount of the 
miscellaneous bills payable by the amount of the shortage. At a later period the 
plan adopted to conceal the shortages was that of manipulating the adding machine 
in such a manner as to present false footings. The books of the appellant are here 
as part of the record, and an examination of them shows that, in the instances pointed 
out by the accountant, the footings are false. In the numerous instances of this kind, 
this could hardly be the result of mistake, since, if the cash were correctly counted, 
the mistake would appear at once in the failure of the books to balance. 
The following were the shortages disclosed by the examination of the chartered 

accountant and which were explained by him in great detail: 

April 30, 1914 

June 5, 1914 500 00 

July 18, 1914 350 00 

August 4, 1914 

August 25, 1914 

August 31, 1914 

October 7, 1914 

November 30, 1914 

August 10, 1915 

September 3, 1915 

March 13, 1916 

, July 28, 1916 

October 26, 1916 

March 30, 1917 


SZeSSsesse8 
ssssssssess 


$4,400 00 
The testimony is that all the methods above described are not uncommonly used 
by those who attempt to falsify book accounts; that, although the methods are some- 
what crude, they may be carried on without discovery, especially where great con- 
fidence is reposed in the bookkeeper. According to the testimony the shortages were 
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created through operations on the cash drawer before the moneys got into the bank. 
Dawson testified that it would be too much trouble for him to go into the details of 
the daily transactions between the dates above mentioned to see how the shortages 
were concealed between the dates in the list above set forth, nor did he undertake 
to discover when the moneys were stolen. He only established the shortages, leaving 
the details for future consideration. He stated, however, that it would be possible 
to ascertain approximately the date when any money was taken out by taking each 
day’s receipts and disbursements and verifying the cash in hand and the bank balance, 
but that it would entail much labor. This labor was later undertaken by Walton 
Miller, who from the various books and exhibits in evidence prepared an elaborate 
statement consisting of many pages in the printed case, giving a record of each policy, 
the amounts of premiums paid, and when and how these payments were made, the 
dates and amounts of deposits in Paul’s bank books, and a summary of the deposits, 
checks, and balances as shown in the books of the appellant kept by Paul. It appears 
from the testimony that it was the habit of the deceased to increase the amount 
stated to be in the bank by the amount of the shortage in the cash in the cash drawer, 
- with the result that the total footing would balance. This method was the one used 
to cover up the shortage of $400 in the bank at the time of the death of Paul, as 
testified to by Dawson, who further testified that it was a common method of cov- 
ering up such shortages from day to day until the amount was dropped from the 
books. 

Another chart was prepared by Wratten from the exhibits offered in, evidence, 
giving in more condensed form a history of the different policies and the premiums 
and the times and modes of payment. These statements and charts prepared by 
Walton Miller and Wratten were shown to be correct, and the statement prepared 
by Walton Miller was submitted to respondents’ counsel before the hearing and was 
not challenged. The investigation by Walton Miller was not confined to the period 
covered by the chartered accountant, but commenced on March 19, 1912. For con- 
venience counsel for appellant have printed in their brief a schedule showing in more 
compact form some of the particulars as to the amounts of premiums, the times and 
mode of payment, and the dates of shortages. This statement has been given in the 
statement of facts. Its correctness does not seem to have been questioned by the 
respondent’s counsel. The referee had the opportunity of examining in detail the 
statements and exhibits used in the trial and of hearing the testimony of witnesses 
in relation to them. It is a reasonable conclusion from all the evidence that the 
amounts described as shortages were not taken by Paul in large amounts, but that he 
abstracted small sums before the money went into the bank, and at such times as he 
thought most safe falsified the books to cover the amounts. He kept a small bank 
account in which the balances shown were very small, often only a few cents, and 
never exceeding $19. If there was a systematic scheme to defraud his employer, such 
a course was safer than to keep a large bank account which, if discovered, might 
lead to suspicion. The books, exhibits, and statements used at the trial would prob- 
ably not alone afford sufficient proof that moneys embezzled were used to pay the 
premiums. They do show that there was a systematic course of misappropriation 
of money of the employer, which was continued throughout the period included in 
the report of the referee; and they show such proximity between the times of em- 
bezzlement and the payment of the premium as affords circumstantial evidence tend- 
ing to prove the facts claimed by the appellant. But the referee did not rely alone 
on the documentary evidence of the kind now under discussion. The letters and the 
other documentary evidence show beyond any reasonable doubt the defalcations found 
by the referee. In determining whether those funds were used in procuring or main- 
taining the policies, it was proper to consider the other sources of Paul’s income, if 
any he had. These were carefully investigated by the referee, and he concluded that 
there were only two sources of income, to wit, the salary and the embezzled funds. 
Paul turned over his salary to the plaintiff, and out of it she paid the household 
expenses. The flat was subject to an incumbrance for $2,100, and he was not able 
to pay insurance and taxes on the property and borrowed money for these purposes. 
The conduct of the plaintiff in attempting to conceal the letters and in making under 
oath statements, grossly false, justified the referee in disbelieving her testimony. 
We shall not pursue this subject further, because on well-settled principles the finding 
of the referee in respect to it should be upheld. 

On the subject of tracing the funds counsel for the respondent relies on the legal 
proposition that the burden was on the appellant to prove that the money embezzled 
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went into the policies; that, when the funds cannot be traced, the equitable right of the 
cestui que trust to follow and reclaim a trust fund fails; that the right to follow and 
reclaim a trust fund is always basesd upon.the right of property and not on the theory 
of preference by reason of an unlawful conversion, For this construction counsel 
rely on the following cases: Bromley v. Cleveland Ry. Co., 103 Wis. 562, 79 N. W. 
741; Boyle v. N. W. Nat. Bank, 125 Wis. 498, 103 N. W. 1123, 104 N. W. 917, 
1L. R.A. (N. S.) 1110, 110 Am. St. Rep. 844; Bosworth v. Hopkins, 85 Wis. 50, 55 
N. W. 424. The Bromley Case is most nearly in point, as in that case the defendant 
sought to enforce a trust against an insurance policy when it was claimed that it 
had been procured by the husband of the deceased by the use of money wrongfully 
diverted from one of the defendants. It appeared that the plaintiff had intrusted her 
husband with considerable sums of money from her separate estate, and had also 
furnished him other moneys amounting to $100 for the express purpose of paying 
the premiums on the policies involved. The circuit court found ‘that it was not proven 
that any of the premiums were paid out of the money of the defendant. This finding 
was sustained in this court. The general rule contended for by counsel for the 
respondent in this case was declared, although it was said, “The court will go as 
far as it can in thus tracing and following trust money.” It was also said, speaking 
of the claim of the defendants: 

“They also contend that they are entitled to the policy of $2,000; and the pro- 
ceeds thereof, on the ground that the $99.64—being the only premium ever paid 
thereon—was so paid with money belonging to the lefendants. If it were clearly 
established by the evidence that such were the facts, then we should have no difficulty 
in holding with the defendants. Holmes v. Gilman, 138 N. Y. 369.” Bromley v. 
Cleveland Ry. Co., 103 Wis. 562, at page 567, 79 N. W. 741, 743... 

The wide difference from the case now before us is quite apparent. Here it was 
found by the referee that all the moneys which maintained the policies during the 
period were paid from funds belonging to the appellant which had been wrongfully 
appropriated by the deceased. 

[9, 10] It is another contention of the respondent’s counsel that, since the decease 
sometimes gave notes and due bills to the agent of the insurance company, which 
were later paid, this negatives the claim that the premiums were paid by the moneys 
embezzled; that whenever such notes or due bills were given the premiums were 
thereby paid, and it should be presumed they were paid by Paul’s money, and not 
money taken from the appellant. It is true that as between the assured and the com- 
pany the acceptance of these forms of credit operated to extend the time of the 
payment and kept the policies alive. But it was not until the payments were actually 
made that the real consideration for carrying the insurance was received by the com- 
pany. It was not until then that the investment by Paul was made, and it is the in- 
vestment by the wrongdoer in other property which gives the cestui que trust the 
right to follow the funds to their destination. Counsel for the respondent greatly 
rely on Thum v. Wolstenholme, 21 Utah, 467, 61 P. 540. In that case the assured 
gave his note to the agent of the insurance company for the first premium on a policy. 
The agent transferred the note for value before maturity. It was held that the 
transfer of the note before due vested the title to the policy in the assured.on its de- 
livery, and that the sale of the note by the insurance company operated as between it 
and the assured as a collection. It is unnecessary to cite authorities to this familiar 
rule that the mere taking of a note by a creditor is not a payment, unless it is so ex- 
pressly agreed. If, as the referee found, these premiums were paid by Paul from 
funds misappropriated by him, it does not seem to us very material that the payments 
in some instances were postponed in the manner which has been indicated. We must 
look at the substance rather than the form. We cannot adopt the theory that a trusted 
employee may embezzle the funds of his employer for years, use the spoils to main- 
tain policies of insurance for the benefit of his family or estate, and prevent a court of 
equity from affording relief by the mere device of postponing payments of some of 
the premiums. . 

{11, 12] The general rule applicable to cases of this character is thus stated in 
Ruling Case Law: 

“Proceedings to establish and enforce trusts are, generally speaking, governed 
by the usual rules as to presumptions and burden of proof, and the admissibility, 
weight, and sufficiency of evidence applicable in other civil actions. The burden of 
proof as to the existence of a trust rests on the party who alleges it, and whatever 
may be the rule as to the exact extent to which trust property must be followed and 
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identified, in any particular jurisdiction, it may be stated generally that the burden of 
identifying the trust property in a satisfactory manner to the required extent rests on 
the party seeking to establish the trust.” 26 R. C. L. 1368. 

[13, 14] Although in this case the proof of criminal conduct on the part of Paul 
was involved, it is very clear, on well-settled rules, that it was not necessary to prove 
either the embezzlement or the tracing of the funds betyond a reasonable doubt. Nor 
was it necessary in proving that the moneys embezzled were used to pay for the pre- 
miums to show that the identical specie or bills abstracted were so employed. What- 
ever may have been the former rule, it is not now the law that one cannot follow 
money in equity because it has no earmarks. 26 R. C. L. 1353. It is also clear that it 
was competent for the appellant to prove by circumstantial evidence that the funds 
were embezzled and that these funds were used in paying the premiums. We are satis- 
fied that the findings of the referee on these issues of fact were based on a clear and 
satisfactory preponderance of the evidence. In this decision and findings he traced 
the history of each policy and the payments of the premiums, and carefully con- 
sidered the sources of income of the deceased. He adopted in our opinion correct 
rules of law in the reception of evidence. We need not discuss the well-settled rule 
that those findings are not to be disturbed, unless the preponderance of the evidence 
not only appears to be against the findings but decidedly and clearly so. Ott v. 
Boring, 139 Wis. 403, 121 N. W. 126; Wojahn v. Nat. Union Bank, 144 Wis. 646, 129 
N. W. 1068; Goodwin v. Von Cotzhaussen, 171 Wis. 351, 177 N. W. 618; Von Trott 
v. Von Trott, 118 Wis. 29, 94 N. W. 798. On the other hand, we cannot give 
to the findings of the trial court the weight which usually attaches to such findings. 
We have already pointed out the serious errors as to questions of law which we find 
in the record, and it is by no means clear that the findings of fact would have been 
the same if these errors had not been committed. It was very recently said in an 
opinion by Mr. Chief Justice Vinje: 

“If the trial court did not apply the right legal test to the evidence, then its find- 
ings of fact have no potency to control the judgment of this court as to what they 
should be.” Will of Boardman, 178 Wis. 517, 190 N. W. 355; Kelley v. Crawford, 
112 Wis. 368, 88 N. W. 296; Luckow v. Boettger, 140 Wis. 62, 121 N. W. 649. 

[15] It is further claimed by counsel for the respondent that in any event the 
appellant is entitled only to a lien upon the proceeds to the extent that stolen or 
embezzled moneys were actually used in the payment of the premiums on each policy. 
It was on this theory that the trial judge held that the appellant was entitled to only 
$33.28, and interest. Although there are many decisions dealing with the right of the 
cestui que trust to follow the proceeds of funds misappropriated by trustees, there 
are comparatively few which relate directly to the recovery, when insurance policies 
have been maintained by such funds. Counsel for the respondents. rely especially on 
Thum v. Wolstenholme, 21 Utah, 467, 61 P. 540. In this case there had been mis- 
appropriation for the payment of premiums in the sum of $5,110. It was claimed 
by the plaintiff that the entire amount of $10,000 derived from the policies should be 
applied to reimburse the trust fund. The court held that the first premium was paid 
out of the assured’s own funds, and in such a manner that title to the policy vested in 
him, and that, if there was any trust, it was a resulting trust. It was held that, while 
the fund was not impressed with a trust such as would absorb the fund, yet it was 
subject to an equitable lien in the nature of a resulting trust to the amount. of the 
bank’s funds used in paying the second and third premiums, with interest. Although 
there was allowed a recovery of no more than the premiums paid, there was a vigor- 
ous dissenting opinion by Chief Justice Bartch, holding that there was a constructive 
trust, and that when one standing in a fiduciary relation makes a profit under such 
circumstances as existed in that case that the profit belongs to the cestui que trust. 
In the opinion the case of Holmes v. Gilman, 138 N. Y. 369, 34 N. E. 205, 20 L. R. A. 
566, 34 Am. St. Rep. 463, is quoted with approval. In the Holmes Case policies 
aggregating $45,000 had been procured and maintained by misappropriated funds. 
The faithless partner had by means of false entries in the books converted over $200,- 
000. It was argued by counsel for the defendant that the funds had not been traced, 
and that the funds used in the payment of the premiums were mingled with the prop- 
erty right of the wife, called her insurable interest in her husband’s life, so that the 
policies were not wholly the result of the use of the misappropriated funds, and 
that the lien on the policies must be limited to the amount of the premiums paid 
with the funds wrongfully converted. It was held that the wife had suffered no loss 
so long as the premiums were not paid by her, and that her property had not ‘been 
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used for any purpose, and that she must claim the policies subject to the means used 

by her husband to procure them and adopt his methods, and that the cestui que trust 

was entitled to follow the funds and take the money or the policies at his option. 

It was not decided what would be the rights of the parties if the funds from the 

policies had exceeded the whole amount of the misappropriated funds. The report 

$45,000 referee was affirmed, allowing a lien on the policies for the full value of 
,000. 

In the present case, as already stated, counsel for the respondent claim the limit 
of the lien would be the amount paid on the premium. Counsel for the appellant 
claimed in their answer, and now claim, a lien equal to the amount of the funds 
embezzled and no more. Three of the policies were issued with Paul’s mother as 
beneficiary and before his marriage. The referee did not undertake to ascertain the 
defalcations prior to January 1, 1914, although there was testimony as to such mis- 
appropriations. He found that two-thirds of the premiums on the New England policy 
No. 245641 for $1,000 had been paid by money embezzled, and held that there should 
be impressed on the policy and its proceeds a trust for tw~-thirds of the $1,000, and 
that the remainder was owned by the plaintiff. As already appears, there is but 
little authority to guide -us in determining the extent to which a trust should be im- 
pressed on the proceeds of misappropriated funds in a situation like that now before 
us. We are of the opinion that the mode of apportionment adopted by the referee 
was equitable and as favorable to the plaintiff as can be fairly claimed. We cannot 
sanction the proposition that a fiduciary may embezzle large sums of money, use 
some of it in maintining life insurance, and that the injured party has no remedy 
except to recover the amount paid for the premiums, which may be only a small frac- 
tion of the amount embezzled. It would open too wide a door for the perpetration 
of the grossest fraud. 

Some claim is made by the counsel for the respondent that the appellant is pre- 
cluded from recovery because of gross laches in the prosecution of his claim. The 
referee refused to find that there had been such delay. The trial court did make 
such a finding, but did not make it the basis of the judgment. On the contrary, the 
appellant was allowed a recovery of the amount already stated. We have examined 
the record, and, although there was much delay in the conduct of the litigation, there 
were such complication as excused much of it, and the delay was by no means wholly 
due to the appellant. This contention of the respondent’s counsel is not sustained. 

[16] It is further claimed and argued that any demand of the appellant was 
against the deceased; that the plaintiff owned the policies as her separate estate, and 
that she had the right to defend her title; and that neither she nor the fund in court 
should be subjected to the payment of costs. The appellant was successful in the hear- 
ing before the referee, and in our opinion was properly allowed the costs. It is our 
conclusion that the trial court should have confirmed the report of the referee. 

Judgment reversed and the cause remanded, with directions to confirm the ref- 
eree’s report and render judgment accordingly. 

Eschweiler, J., dissents. 
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FIRE 

NEW JERSEY INS. CO. OF NEWARK v. ROWELL. (No. 16066.) 
(Court of Appeals of Georgia, Division No. 1. March 3, 1925.) 

126 Southeastern Reporter 892. 
(Syllabus by the Court.) 

1. INSURANCE—POLICY AND RECEIPT FOR IT AFTER FIRE PROP- 
ERLY ADMITTED IN EVIDENCE. 

The court did not err in allowing in evidence either the policy of insurance on 
which the suit was based or the receipt for it given the insured after the fire and 
signed “New Jersey Insurance Company, by James S. Bailey for the company.” 

(For other cases, see Insurance, Dec. Dig. § 651[1].) 

2. INSURANCE— WHEN COMPLETED CONTRACT FOR INSURANCE 
EXISTS STATED; WHEN OATH TO PROOF OF LOSS IS SUFFI- 
CIENT STATED; REFUSAL OF NONSUIT HELD WITHOUT ERROR; 
DIRECTING VERDICT FOR INSURED FOR FULL AMOUNT OF 
POLICY HELD PROPER. 5 
For no reason alleged was it error for the court to refuse to grant a nonsuit. 
(For other cases, see Insurance, Dec. Dig. §§ 130[1], 545, 668[1].) 

(a) “A completed contract of insurance exists when the minds of the insurer 
and of the person to be insured meet upon the essential elements, to wit, the 
subject-matter to which the policy should attach; the risk insured against; the 
duration of the risk; the amount of the indemnity; the premium to be paid; sub- 
ject to the limitation that by statute in this state the policy must be written, though 
not necessarily delivered. All these essentials need not, however, be expressly 
negotiated upon, but may be understood from custom, course of dealing, or other 
circumstances from which assent to them may fairly be implied.” Todd v. German 
American Ins. Co., 2 Ga. App. 789 (1), 59 S. E. 94. 

(b) It is not necessary that an oath administered should be formal. “It is suffi- 
cient if both affiant and the officer understand that what is to be done is all that is 
necessary to complete the act of swearing.” 

(c) In View of the rulings in New Jersey Ins. Co. v. Rowell,*157 Ga. 360, 121 
S. E. 414, the court did not err in refusing to grant a nonsuit for any of the 
reasons alleged in the other grounds of the motion for a nonsuit. 

(d) The court did not err in directing a verdict in favor of the plaintiff for 
the full amount sued for, less the items for damages and attorney’s fees. 

Error from Superior Court, Colquitt County; W. E. Thomas, Judge. 

Action by H. P. Rowell against the New Jersey Insurance Company of Newark. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

See, also, 157 Ga. 360, 121 S. E. 414; 32 Ga. App. 16, 123 S. E. 38. 

Smith, Hammond & Smith, of Atlanta, and Kline & Moore, of Moultrie, for 
plaintiff in error. 

R. S. Roddenberry, Jr., of Albany, and Waldo De Loach, of Moultrie, for 
defendant in error. 

BioopwortH, J. [2] Rowell brought suit against the New Jersey Insurance 
Company of Newark, N. J., on an insurance policy, for the amount thereof, and 
in addition asked for damages and attorney’s fees. On the trial the court directed 
a verdict for the plaintiff of the full amount of the policy, but denied a recovery 
for damages and attorney’s fees. To the judgment for the amount of the policy the 
defendant excepted. We will discuss only subdivisions (a) and (b) of the second 
headnote. 

(a) It is insisted that the policy sued upon is void because “a part of the 
premium was paid by the exchange of or credit for goods, which constituted a fraud 
upon the company.” As authority for this proposition counsel for plaintiff in error 
cite Hoffman v. John Hancock Mutual Life Ins. Co., 92 U. S. 161, 23 L. Ed. 539; 
Folb v. Firemen’s Ins. Co., 133 N. C. 179, 45 S. E. 547; and Cohen v. New Zealand 
Ins. Co. (N. J. Err. App.) 126 A. 417. Neither of these cases support the contention 
of plaintiff in error. In the Hoffman Case a life insurance policy and. an application 
for it were involved. Goodwin, a subagent of the Hancock Mutual Life Ins. Co., 
accepted from Hoffman certain personal property and notes, and issued to him a 
receipt in which it. was stipulated that— 

“It is expressly agreed and understood, that, if the above-mentioned application 
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shall be declined by the said company, it shall be deemed that no insurance has been 
created by this receipt; but the amount above receipted shall be returned to the 
holder of this receipt, which shall then be given up.” 

Without knowledge of the receipt or of the agreement between Goodwin and 
Hoffman, the agent Thayer forwarded the application, and the policy was issued. 
Afterward, when Hoffman called for the policy, Thayer demanded the premium, 
and, when informed of the agreement between Hoffman and Goodwin, refused to 
ratify the transaction and to deliver the policy. The record shows that no part 
of what was paid by Hoffman to Goodwin ever came into the hands of Thayer or the 
company, or inured in any way to the benefit of either. The Supreme Court of the 
United States held that “no valid contract as to the company could arise from such 
a transaction.” 

In the Folb Case the plaintiff claimed that Underwood, a local agent for the 
Firemen’s Ins. Co., had issued to him a policy upon a stock of goods, and that he 
paid the premium in merchandise. The record shows that— , 

“McRae, agent for the company, notified the plaintiff that the company would 
not recognize any liability. No policy of insurance was ever produced, nor was 
there any evidence that any policy was ever issued, nor that the defendant had any 
notice of the transaction until after the fire.” 

In this case the Supreme Court of North Carolina quoted from Ostrander on 
Insurance (2d Ed.), p. 295, the following: 

“Where the agent delivers a policy to the merchant with whom he has dealings 
and to whom he is indebted for goods due for the use of his family, and the premium 
by agreement is placed to the credit of the account, it isa fraud on the principal, 
and should a loss occur, the agent having failed to remit, the insurer will not be 
liable.” (Italics ours.) 

In the Cohen Case the record shows that— 

“On or about January 1, 1922, Weaver procured the policy from the plaintiff, 
stating that there was ‘something wrong’ with it which he would ‘fix up’; that on 
January 11, 1922, Weaver sent the policy to the company marked, ‘Canceled, not 
wanted’; that shortly thereafter Weaver absconded and has not been heard from 
since; that the company never received anything whatsoever on account of the 
premium; that the plaintiff ‘forgot’ about the policy until after the fire, which 
occurred November 12, 1922; that the company upon receipt of proof of loss im- 
mediately disclaimed liability upon the g-ound that the policy had been returned 
and canceled.” 

The Court of Appeals of New Jersey in this case said: 

“In this situation it seems clear that the policy in question never became an out- 
standing obligation of the company.” 

From the foregoing it will appear that the facts in the cases relied upon by 
counsel for plaintiff in error clearly differentiate them from the case under 
consideration. 

In Todd v. German American Ins. Co., 2 Ga. App. 793 (1), 19 S. E. 96, Judge 
Powell, speaking for the court, said: 

“It may be said generally that to constitute a completed contract of insurance the 
minds of the parties should meet and agree upon five things: (1) The subject- 
matter to which the policy should attach; (2) the risk insured against; (3) the 
duration of the risk; (4) the amount of indemnity; (5) the premium to be paid. 
1 Wood on Insurance, § 5; Michigan Pipe Company v. Michigan Ins. Co., 92 Mich. 
482, 20 L. R. A. 277; May on Insurance, § 43 et seq.; Joyce on Insurance, § 43. 
‘All the essentials need not, however, be expressly negotiated upon, since they may 
be understood, as where the terms of the usual policy are presumed to have been 
intended or where the usual rate of premium is presumed to have been meant; or 
in case the duration of the risk is understood to be the same as in a former policy; 
or where by custom and usage a certain course of dealing has been established.’ 
Joyce on Insurance, §46; Wynn v. Niagara Insurance Co., 91 N.. Y. 186; Audubon 
v. Insurance Co., 27 N. Y. 222; Home Ins. Co. v. Adler, 71 Ala. 516. In this state, 
by the Civil Code [1895], § 2089, ‘Such contract, to be binding, must be in writing; 
but delivery is not necessary, if, in other respects, the contract is consummated.’ 
New York Life Ins. Co. v. Babcock, 104 Ga. 67; Southern Ins. Co. v. Kempton, 56 
Ga. 339. Although a policy of insurance has been written, the insurer may defend 
against an action thereon, provided it is made to appear that the minds of the 
parties have never met as to the essential elements. On the other hand, a plaintiff 
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in an action against an insurer may recover upon a policy written, but not deliverea, 
if it appears that the policy was executed by the insurer in response to an offer 
on the former’s part to take such insurance; which offer may be direct, immediate, 
and express, or may be implied -from general language, surrounding circumstances, 
or a previous course of dealing. This offer need not be made personally, but may 
be made by an agent. The consideration of the contract may consist either of the 
payment of the premium by the insured or by another, or of a promise, express or 
implied, to pay it (italics ours); which promise likewise need not be the personal 
promise of the insured, but may be the promise of any other person, acceptable to 
the insurer. These generalizations are not only deducible from those recognized 
rules of law which govern nearly all contracts, but are also sustained by the prac- 
tically unbroken current of authority in England and America. See, in addition to 
the authorities cited above, Fireman’s Ins. Co. v. Pekor, 106 Ga. 1; Mechanics’ Ins. 
Co. v. Mutual Ass’n, 98 Ga. 266; Lebanon Ins. Co. v. Hoover, 113 Pa. St. 591, 37 
Am. Rep. 511, and notes.” 

In the case we are now considering the policy was regularly issued and delivered. 
The insured paid to the local agent the full premium, and at the time of the fire 
the policy was in the hands of the insured. When these things are shown by com- 
petent evidence a prima facie case of liability is proved. Until there is evidence to 
the contrary, it will be presumed that the agent kept faith with his principal and 
sent to it the premium less commissions and. expenses. Surely where an insurance 
policy is regularly issued, and the company receives the full amount of the premium 
less commissions, the po’icy will not be rendered invalid and void from the simple fact 
that the local agent accepted a part of the premium in goods instead of in cash. See 
Metropolitan Life Ins. Co. v. Thompson, 20 Ga. App. 706 (3), 93 S. E. 299. 

(b) It is further alleged that “the evidence shows that no sworn proofs of loss 

were submitted.” The evidence relative to this shows that the proofs were prepared 
by the attorney of the insured; that the insured and his attorney went together to 
the office of a notary public; that the insured, when asked if he knew the contents 
of the affidavit, replied that he did, and that it was true. The attorney swore that 
he did not know whether he or the notary administered the oath, and that the 
insured signed the affidavit and then the notary signed it. We think this is suffi- 
cient to show that the afhant consciously took upon himself the obligation of the oath, 
and. that the notary so understood, and that immediately after the affiant signed the 
affidavit the notary signed the jurat. In McCain v. Bonner, 122 Ga. 846, 51 S. E. 38, 
the Supreme Court said: 
@ “If, however, the afhiant, at the time of tendering the affidavit to the officer, uses 
language signifying that he consciously takes upon himself the obligation of an oath, 
and the officer so understands and immediately signs the jurat, this will amount to 
such concurrence of act and intention as will constitute a legal swearing. The acts of 
the officer and of the affiant must be concurrent and must conclusively indicate that 
it was the purpose of the one to administer and the other to take the oath, in order 
to make a valid affidavit. When an affiant presents to the officer an affidavit previously 
signed by him, with the statement that he is familiar with its contents, that what is 
therein contained is true, and that he swears to the same, and the officer immediately, 
on the faith of such declaration, affixes his official signature to the jurat, this conduct 
would not only indicate that the affant understood he was taking an oath, but also 
that the officer likewise so understood, and, by presently signing the jurat, evidenced 
his intention to administer an oath. It is not necessary that the oath administered 
should be formal. What the law requires is that ‘there must be, in the presence of 
the officer, something done whereby the person to be bound consciously takes upon 
himself the obligation of an oath.’ 2 Bish. Cr. Law, § 1018. ‘It is not essential 
* * * that afhiant should hold up his hand and swear in order to make his act an 
oath, but it is sufficient if both affiant and the officer understand that what is done 
is all that is necessary to complete the act of swearing.’ 2 Cyc. 16.” 

Moreover, in paragraph 18 of the petition it was alleged that the defendant had 
received satisfactory proof of loss, and in answer thereto the defendant admitted that 
“more than 60 days have elapsed since defendant received the sworn statement of 
the insured.” 

The court did not err in refusing to grant a nonsuit, but properly directed a 
verdict for the amount of the policy. 
Judgment affirmed. 

Broyles, C. J., and Luke, J., concur. 
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SMITH (SHERIFF, susstirutep) v. FARM PROPERTY MUT. INS. ASS’N 
OF IOWA. (No. 36044.) 
(Supreme Court of Iowa. March 10, 1925.) 
202 Northwestern Reporter 508 
1. INSURANCE—ASSIGNMENT OF CLAIM HELD VALID UNDER 

STATUTE. 

; vee Code 1897, §§ 3044, 3046, claim under an insurance policy held assignable 
aiter loss. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

2. INSURANCE—CONTINUATION OF ACTION IN NAME OF ORIGINAL 

PLAINTIFF HELD UNNECESSARY. 

Where after action had been begun on policy of insurance claim was assigned, 
held that, while action might have been continued in name of original plaintiff, it was 
proper for assignee to thereafter prosecute it in his own name. 

(For other cases, see Insurance, Dec. Dig. §624[4].) 

3. INSURANCE—EVIDENCE OF WAIVER HELD NOT SO CLEAR AS TO 

WARRANT WITHDRAWAL FROM JURY. 

Evidence of waiver of notice and proofs of loss held not so clear as to justify 
withdrawal of this issue from jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15]. 

6. INSURANCE—VOID DEEDS OR INCUMBRANCES WITHOUT NOTICE 

DO NOT FORFEIT POLICY. 

Void deeds and incumbrances of property insured without notice to insurer do not 
forfeit policy. 

(For other cases, see Insurance, Dec. Dig. § 328[8]. 

7. INSURANCE—SUBMISSION OF ISSUE ON GROUND OF CONFLICT 

IN EVIDENCE HELD PROPERLY REFUSED. 

In action on fire policy, refusal of insured’s request to submit issue of whether 
certain additional insurance covered building destroyed held proper; the only evidence 
warranting submission resting upon inadvertent admission of insurer which court per- 
mitted to be withdrawn. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal from District Court, Polk County; Hubert Utterbach, Judge. 

Action upon a policy of fire insurance. Verdict and judgment for plaintiff. _De- 
fendant appeals. Reversed. 

George Wambach, of Des Moines, for appellant. 

John L. Gillespie, of Des Moines, for appellee. 

Stevens, J. This is an action upon a policy of fire insurance to recover for th? 
loss of a barn which was destroyed by fire April 22, 1919. The policy was issued 
August 13, 1914, to the appellee, P. B. Sheriff, who was then the owner of the farm 
on which it was located. Since the policy was issued, the property has been con- 
veyed to, and incumbered by, various persons. Prior to the trial, appellee again 
became the owner thereof by purchase at sheriff’s sale on foreclosure of a mortgage. 
The defenses set up by appellant are based upon alleged misrepresentations of appellee 
as to the value of the barn at the time the insurance was procured, the admitted failure 
of appellee, or William Smith, who held the legal title to the property at the time 
of the fire, to make proofs of loss, the several conveyances of the property together 
with incumbrances thereon without notice to appellant and without its permission as 
required by the by-laws of the association. 

A further defense alleged is that the action is not prosecuted in the name of the 
real party in interest, and that appellee has no right to maintain it. The remaining 
propositions relied upon for reversal are errors alleged to have occurred on the trial, 
and relate to admissions of testimony over the objections of appellant, the refusal of 
the court to give certain requested instructions, and error in one paragraph of the 
instructions given. After appellee sold and conveyed the premises on which the barn 
was situated, his interest in the property became that of a mortgagee, and the policy 
was thereafter made payable to him as such mortgagee as his interest appeared. 

[1, 2] The action was originally commenced by William Smith. Later, appellee, 
Sheriff, intervened, claiming the benefit of the insurance as mortgagee. On Decem- 
ber 1, 1921, which was more than a year after the action was commenced, he obtained 
an assignment of the plaintiff's claim for the loss to himself. A few days later he 
filed a motion, asking for an order substituting himself as plaintiff. The record does 
not show whether the motion was passed upon by the court or not, but on April 14, 
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1922, appellee filed a substituted petition, setting up the assignment from the plaintiff. 
It is not quite clear from the record whether the loss was, by indorsement on the 
policy, made payable to appellee, mortgagee, as his interest might appear, but it does 
disclose that appellant knew of the second mortgage held by him and that, after notice 
thereof, it demanded and received the payment of assessments from him. The assign- 
ment was executed after the loss and at a time when the relation between Smith and 
the company was that of creditor and debtor and, under the statute, sections 3044 
and 3046, Code of 1897, the claim was assignable. Davis v. Bremer County Fire 
Ass’n, 154 Iowa, 326, 134 N. W. 860. It is true that the action might have been con- 
tinued in the name of the original plaintiff, as held in Krueger v. Sylvester, 100 Iowa, 
647, 69 N. W. 1059, but this was not necessary. The assignment was valid and all 
the interest of the assigner in the claim passed to appellee, and we perceive no reason 
why the action might not be prosecuted thereafter in his name. 

II. No notice or proofs of loss were ever given or filed in the office of appellant, 
as required by the statute and by-laws of the company, by Smith. The loss occurred 
April 22, 1919, and four days later appellee wrote the company as follows: 

“Just received word from the man on the farm at Thayer, Iowa, that one of the 
barns, as insured under policy No. 14488, was burned down the other night by light- 
ning. Please give this matter your attention and make check payable jointly to 
Security Loan & Investment Company, and myself.” 

The Security Loan & Investment Company had a prior mortgage on the property 
and the loss by proper indorsement on the policy, was made payable to it as its 
interest might appear. The president of the appellant company replied to the letter 
of appellee as follows: 

“Your favor of the 26th inst. advising us of a lightning loss will receive the 
immediate attention of our adjuster, and you will be notified of his report.” 

A few days later an adjuster visited the premises, ascertained that the loss was 
total, which fact he reported to appellant. Very shortly thereafter he visited appellee 
and told him he desired to adjust and pay the loss to some one. It appears that 
there was some question as to who owned the property. The adjuster testified that 
appellee then promised to call upon the proper officer of the company about the 
matter at its office in Des Moines. It is conceded that he did not do so. 

Appellee further testified to a telephone conversation with the secretary of the 
company a few days later, and inquired if it was necessary for him to go with the 
adjuster to the place where the loss occurred, which was in Union county, and that 
the secretary informed him that it was not necessary for him to do so, and that he 
would send a man immediately, and would give it his attention and report as soon 
as he got the necessary information; that later the secretary and president of the 
company each denied liability, but did not base such denial upon the failure of the 
insured to give notice or to furnish proofs of loss. Appellee also testified to a con- 
versation with the secretary at the Y. M. C. A. in Des Moines, in which he again 
denied liability on the part of the company for the loss, saying nothing about the 
failure to furnish proofs. Appellee pleaded, in reply to appellant’s answer, setting up 
the failure of the insured to furnish proofs of loss as a defense, that same was 
waived by the correspondence above quoted by repeated denial of liability and by 
the conduct of the company. Both the president and secretary of the company 
denied that they had telephone conversations with appellee in which they denied 
liability for the loss, or that the conversation testified to by him as having taken 
place at the Y. W. C. A. ever occurred. 

It is further urged that appellant received, and still retains, all of the assess- 
ments or premiums paid for the insurance. Appellant requested the court to submit 
the issue of waiver to the jury. The instruction was refused, and the only issues 
submitted at all were of the allegation in appellant’s answer that the insurance was 
obtained by false and fraudulent representations as to the value of the barn, and the 
amount of the loss sustained by appellee. 

[3] The law is well settled in this state that the company may, by its conduct, 
waive notice and proofs of loss. The question here, however, is, not whether proofs 
of loss were waived, but whether this issue should have been submitted to the jury. 
Waiver, as that term is used in reference to insurance, is in the nature of an estoppel. 
We have no doubt the proof was sufficient upon which the jury may have based a 
verdict in favor of appellee. Cottrell vs. Ins. Ass’n, 145 Iowa, 651. 124 N. W. 612; 
Griffith v. Insurance Co., 143 Iowa, 88, 120 N. W. 90; Green v. Insurance Co., 84 
Iowa, 135, 50 N. W. 558; Pringle v. Insurance Co., 107 Iowa, 742, 77 N. W. 521. 
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But in each of the above cases the issue of waiver was submitted to the jury or a jury 
was waived and the cause tried to the court. We are of the opinion that the evidence 
relied upon to establish waiver of notice and proofs of loss is not so clear and in- 
dubitable as to justify the withdrawal of this issue from the jury. There was conflict 
in the evidence as to the alleged telephone conversation and the claimed denial of 
liability in the conversation at the Y. M. C. A. 

[4] III. Objection to the telephone conversation testified to by appellee was 
urged by appellant upon the ground that the secretary of the company was in no way 
identified by witness. The objections were overruled. Any conversation between 
persons over the telephone that would otherwise be admissible may be received in 
evidence, provided the identity of person with whom the witness was talking is estab- 
lished. Barber v. City Drug Store, 173 Iowa, 651, 155 N. W. 992; Davis v. Walter 
& Son, 70 Iowa, 465, 30 N. W. 804; Conkling v. Standard Oil Co., 138 Iowa, 596, 116 
N. W. 822. No effort beyond the mere statement by the witness of the conclusion 
that he had a conversation with the secretary over the telephone was offered for the 
purpose of his identification. Identification in such cases is often established by the 
testimony of the witnesses as to the voice of the other party, or it may be otherwise 
established. As the question is not likely to arise upon a retrial, the subject need not 
have further consideration. The rule as to the admissibility of this character of 
testimony is well established. 

[5,6] IV. As already indicated, one of the defenses relied upon by appellant was 
that the policy was forfeited by the execution of incumbrances and conveyances with- 
out notice to the company or its prior approval. This defense was answered by a plea 
of waiver as well as a denial of the alleged facts. All of the conveyances and incum- 
brances of which appellant claims it had no notice were declared void previous to the 
loss but one. The president of the company testified that he knew nothing about this 
cenveyance. Issues joined on the subject of waiver should ordinarily be submitted 
to the jury. The only way the question was raised in the court below was by a 
request for a peremptory instruction to the effect that, if the property insured was 
transferred or incumbered without notice to appellant, or knowledge, plaintiff could 
not recover. This instruction ignored the plea of waiver, and it would have been 
error for the court to have given it in the form requested. It is generally held that 
void deeds and incumbrances do not forfeit the policy. Reed v. Stevens, 93 Conn. 
659, 107 A. 495, 5 A. L. R. 1081; Joyce on Ins., vol. 4, p. 2249; Fitchner v. Fidelity 
Mut. Fire Ass’n, 103 Iowa, 276, 72 N. W. 530. 

V. Appellee was unable to produce the policy at the time of the trial, and made 
proof of its contents by secondary evidence furnished by appellant. The sufficiency of 
the showing by appellee of the loss of the policy is challenged by appellant, but we 
think the contention without merit, and that the showing made was sufficient to ren- 
der secondary evidence admissible. 

Other matters argued by appellant were either correctly ruled by the court below, 
present no ground for reversal, or are not likely to arise upon a retrial, and we deem 
it unnecessay to discuss them. 

{7] VI. Appellee demanded recovery in the sum of $1,000, the face of the orig- 
inal policy, and $400 additional insurance upon the barn. The date on which addi- 
tional insurance was issued appears only from an admission in appellant’s answer, 
which was later withdrawn, but the date there given is March 22, 1919. Appellant, 
during the trial, with the court’s permission, withdrew the admission contained in 
the original answer, and denied that the additional insurance covered the building 
destroyed by fire. The court refused to submit this item to the jury. The defendant 
appeals from this ruling, contending that the evidence was in dispute on this point. 
It is admitted by appellee that an additional barn was erected upon the premises 
in 1916 located about three-quarters of a mile from the building originally insured. 
It is further conceded that the latter barn was not injured by the fire. A memoran- 
dum of the company of the additional insurance made at the time application was 
made therefor states that the building was erected in 1915. The date is corroborated 
by appellee’s testimony. The original policy was issued in 1914. Appellee was some- 
what evasive in his answers, but declined to testify that the additional insurance was 
not taken out on the new building. On the contrary, he tacitly admits that it was 
intended to cover the later structure. The original answer of appellant admitting 
that the additional insurance was placed upon the barn which was destroyed by fire 
was offered in evidence, and it is argued by counsel that this created such conflict in 
the evidence as entitled appellee to have the issue submitted to the jury. Counsel for 
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appellant stated in open court that the admission was inadvertent on his part, and was 
given permission by the court to withdraw it. In our opinion, the refusal of the 
court to submit this issue to the jury was proper. The court properly permitted 
appellant to withdraw the admission. The other facts tended strongly to negative 
appellee’s contention. . 

For the reason pointed out, the judgment of the court below must be and is 
reversed. 

Faville, C. J., and De Graff and Vermilion, JJ., concur. 


HURST HOME INS. CO. v. LEDFORD. 

(Court of Appeals of Kentucky, Jan. 20, 1925. Rehearing Denied March 17, 1925.) 

268 Southwestern Reporter 1090. . 

2. INSURANCE—INSURANCE AGENT REPRESENTS INSURER. 
Insurance agent represents company and not insured in taking application. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

4. INSURANCE—INSURER HELD BOUND BY AGENT’S REPRESENTA- 
TION. AS TO ADDITIONAL INSURANCE, THOUGH PROVISION IN 
POLICY TO CONTRARY. 

Where insurance agent acting within apparent scope of authority informed 
insured that he could take out additional fire insurance on house, which insured did, 
upon action on policy after destruction of house by fire, insurer could not set up 
provision in policy rendering it void if insured took out additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 382.) 

Appeal from Circuit Court, Bath County. 

Action by James B. Ledford against the Hurst Home Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Allen, Botts & Duncan, of Lexington; G. C. Ewing, of Owingsville, and U. M. 
Swinford, of Carlisle, for appellant. 

Holmes & Ross, of Carlisle; C. W. Goodpaster, of Owingsville, and W. B. 
White, of Mt. Sterling, for appellee. 

Hosson, C. The Hurst Insurance Company is a mutual assessment fire insurance 
company, incorporated under’ the laws of Kentucky, having its home office in 
Millersburg, Ky. It operates by procuring business through agents, who solicit 
insurance, collect the initial fee, receive the application for insurance, and forward 
it to the home office for acceptance or rejection. The assessments are made from the 
the home office for acceptance or rejection. The assessments are made from the 
home office, and the insured pays directly to it. The policies are mailed by the 
home office to the insured. In February, 1920, James B. Ledford, who was the 
owner of a new dwelling house, which cost him over $30,000, took out a policy 
for $5,000 on his residence, insuring him against loss caused by fire, lightning, or 
wind. While the policy was in force the house burned, and, Ledford brought this 
action to recover upon it. The company defended upon the ground that the risk 
had been misrepresented in the application, and that the insured had taken out 
subsequently other insurance without its consent. The policy provided that it 
should be void if the insurer took out other insurance without the written consent 
of the general manager and secretary of the company. On the trial of the case in 
the circuit court the plaintiff recovered. The defendant appeals. 

The chief ground relied on for reversal is that the policy became void when the 
insured took out a subsequent policy in another company upon the house for $10,000 
without the consent of the general manager and secretary. The facts as proved by 
the plaintiff, and evidently accepted as true by the jury, are these: Arthur Bristow 
was the soliciting agent of the company. About the time the house was finished 
he phoned Ledford, asking him to give him $5,000 of the insurance on the house. 
Soon afterwards he met Ledford on the street, and repeated his request. There- 
upon they went together to fix up the papers. Bristow was only allowed to write 
insurance on one house to the amount of $5,000. Ledford told Bristow that he 
would want other insurance on his house. Bristow told him that was all right to 
get other insurance when he got ready, that it would make no difference. Relying 
upon this statement of Bristow’s, Ledford subsequently took out the additional. 
insurance, without knowing that he was required to get the written consent of the 
general manager and secretary. Ledford acted in good faith on the assurance of 
Bristow when he took the application and collected the initial fee of $20, but he 





1124 Insurance Law Journal, Vol. 64. [June, 1925 


was only a soliciting agent, and did not deliver the policy. The question presented 
is, May the insurance company now rely on this provision of the policy when its 
agent who took the application misled the insured in this way? In Wright v. 
Northwestern, etc., Ins. Co., 91 Ky. 214, 15 S. W. 243, 12 Ky. Law Rep. 850, this 
court thus stated the rule: 

“It seems to us, considering the amount of business intrusted to and done by 
soliciting agents of insurance companies, the circumstances under which, and persons 
with whom, it is generally done, and the opportunities they have, and temptation 
put in their way by the companies to overreach those desiring, or rather those whom 
they persuade, to insure, the rule mentioned would be nearly inoperative, if not 
made to apply to them as well as general agents; for a large, if not largest, portion 
of the business and consequent profits of life insurance companies is obtained by 
them; they are empowered to solicit and receive applications, which every company 
well knows cannot, in many if not most cases, be made out intelligibly by applicants 
without their advice and instruction, and, moreover, as pay for their services is 
made to depend upon commissions on premiums collected, they have a direct interest 
in making each application conform to requirement of the company, which may be 
and is often done by explanations and assurances that are deceptive, yet relied on 
by the insured. We think not to make an insurance company responsible for acts 
and declarations of its soliciting agents in the matter of preparing applications 
would not only give it undue advantage of ill-informed and unsuspecting persons, 
but be an invitation to both the company and its agents to take it, and consequently 
the instruction in this case should have been made applicable to soliciting as well 
as general agents.” 

{1, 2] This case has been followed and approved by the court in many subse- 
quent opinions. See cases collected thereon in Caldwell’s Notes to Kentucky Reports, 
vol. 2, p. 1539, vol. 3, p. 920. Some recent cases upholding the rule are Aetna 
Insurance Co. v. McCullagh, 183 Ky. 665, 215 S. W. 821; Standard Auto Ins. 
Ass’n v. Russell, 199 Ky. 470, 251 S. W. 628; Same v. Henson, 201 Ky. 230, 256 
S. W. 414. These opinions rest upon the ground that the principal is bound by the 
acts of his agent within the scope of his apparent authority, though his authority 
may be in fact limited, if the person dealing with him is ignorant of the limitation 
upon his authority. Few persons understand insurance who have not made it a 
special study. The agent who comes to get the insurance is the only person they 
deal with or know in the transaction. The rule that he represents the company and 
not the insured in taking the application is just, and is generally recognized. 14 
R. ©. dy o 1174. 

[3, 4] The issues in the case were fairly and clearly submitted to the jury by 
the instructions of the court. While some complaint is made of the rulings of the 
court in the admission of evidence, none of these matters affected the substantial 
rights of appellant. After all the insurance is paid Ledford will be the loser of 
about $14,000 on his house. In this case the defense is, in view of all the facts, 
technical rather than meritorious. But where one of two parties must suffer a 
loss by reason of the acts of an agent, the loss should fall on him who sends him 
out and authorizes him to act rather than the innocent third person, unless his act 
is beyond the scope of his apparent authority. The power to take and return 
applications for insurance is apparent authority to represent the company in getting 
the application and informing the insured as to the insurance, and his rights under 
it, which are matters not understood by the common run of people, and the company 
in accepting the application takes the benefit with the burden; for it chooses its own 
agents, and may so protect itself, but the public has no means of protecting itself 
from the misrepresentations of the agent. Insurance has become a quasi public 
business; any other rule would hold out to insurers the inducement to send out 
solicitors to get business in any way they could, without liability on the part of 
the company if a loss occurred, and the insured would be required before insuring to 
inform himself as to a business that the average person knows nothing about. 
Uncertainty would cripple the business and destroy the purpose of its existence. 

Judgment affirmed. 
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KVALE v. FARMERS’ MUT. FIRE INS. CO. OF HAWK CREEK, RENVILLE 
COUNTY. (No. 24444.) 
(Supreme Court of Minnesota. March 13, 1925.) 
202 Northwestern Reporter 491. 
(Syllabus by the Court.) 

INSURANCE—FAILURE TO PAY ASSESSMENT LEVIED HELD NOT TO 
TERMINATE FIRE POLICY NOT CANCELLED BEFORE FIRE. 
Following Illett v. North Star, etc., Ins. Co., 156 Minn. 128, 194 N. W. 1, and 

Clark v. Rochester, etc., Co. (Minn.) 201 N. W. 930, it is Aeld that the mere failure 

to pay an assessment levied against a member of a township mutual fire insurance 

company does not terminate the contract of insurance, and that to defeat a recovery 
the policy must be canceled. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

Appeal from District Court, Renville County; G. E. Qvale, Judge. 

Action by Christ Kvale against the Farmers’ Mutual Fire Insurance Company 
of Hawk Creek, Renville County. Judgment for defendant. From an order deny- 
ing a new trial, plaintiff appeals. Reversed, and new trial granted. 

Freeman & Smith, of Olivia, and Wm. Lee, of Granite Falls, for appellant. 

Lindquist & Nordstrom, of Olivia, and C. A. Fosness, of Montevideo, for re- 
spondent. 

Lees, C. Appeal from an order denying a new trial of an action on a policy 
of fire insurance. The defense was a failure to pay assessments and a cancellation 
of the policy. 

The policy was issued March 10, 1920. The term of insurance was five years. 
The fire occurred on August 15, 1922. On October 1, 1920, and on March 20, 1922, 
defendant levied assessments against its members. Plaintiff’s assessments were $6.90 
and $7.60 respectively. He failed to pay them after due notice. He offered to pay 
after the fire, but defendant refused to accept payment. The court found that plain- 
tiff had failed to perform his part of the contract of insurance, and, as a consequence, 
his policy had lapsed before the date of the fire. 

It appears from the evidence that when the policy was issued plaintiff paid -the 
required membership fee; that he knew it was his duty to pay the assessments and 
that his only excuse for not paying them was that he had no money; that immediately 
after the fire he notified defendant of his loss, and, on September 2, 1922, the board 
of directors appointed a committee to investigate, with directions to report on Sep- 
tember 7; that the committee visited plaintiff’s farm, made an itemized statement of 
the property destroyed, and reported to the board at the appointed time; that there- 
upon the board called a special meeting of the members, to be held on September 30, 
1922, to determine whether the loss should be paid, and that at this meeting the 
members voted against paying the claim because plaintiff had failed to pay the assess- 
ments. 

There was evidence tending to show that a record of the policy was entered in 
the register of policies, and that on September 30, 1922, an entry of its cancellation 
was made in the register by the secretary, pursuant to instructions from the board. 
Something was said about a cancellation at a meeting in July, 1922, but we have 
searched the record in vain for any satisfactory evidence of a July meeting of either 
the directors or members. The annual meeting of the members was held in May, 
and if, in fact, another meeting was held in July, at which the secretary was directed 
to cancel the policy, the able counsel for defendant would not have failed to make 
proof thereof, for the cancellation or non-cancellation of the policy prior to August 
15 was the one vital issue in the case. The findings make no reference to a cancel- 
lation of the policy in July, or at any other time, and it is quite apparent that the 
case was tried and decided on the theory that the failure to pay the assessments ipso 
facto effected a cancellation of the policy. 

In Clark v. Rochester, etc., Co., 201 N. W. 930, we held that the mere failure to 
pay an assessment, levied against a member of a township mutual fire insurance com- 
pany, does not defeat a recovery on the policy; that to terminate the rights of the 
policyholder the policy must be canceled in accordance with its provisions, and that, 
if it makes no provision for cancellation, the statutory mode of cancellation must be 
foliowed. Under this rule, unless the policy now under consideration provides for an 
automatic lapse if assessments are not paid, the defendant could not defeat a recovery. 

The policy makes the constitution and by-laws a part of the contract of insurance. 
The only pertinent provision of the constitution reads: 
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“Any person wishing to become a member of this society shall pay into the 
treasury of the society an admission fee of two dollars ($2.00) and such other sums as 
the board of directors may from time to time assess against him to cover loss caused 
by fire or lightning; * * * and the refusal or neglect of any member to pay such 
assessment within such time as may be fixed in the by-laws or by a vote of the 
board or directors shall terminate his or her connection with said society, and cause 
such member to forfeit all his or her privileges therein. * * *” 

The only by-law applicable reads: 

“It shall be the duty of every member, not later than thirty (30) days after the 
secretary has sent a written notice, in which the exact amount assessed to each in- 
dividual member shall be indicated, to pay to the treasurer the amount assessed. 
If this is neglected or refused, the secretary shall on behalf of the company add 10 
o cent. to the amount assessed and at once proceed to collect the amount by 
we 

There is nothing in this language to warrant a holding that the mere failure of 
a policyholder to pay an assessment works a forfeiture of his insurance. 

Following Clark v. Rochester, etc., Co., supra, and Illett v. North Star, etc., Co., 
156 Minn. 128, 194 N. W. 1, we hold that since at no time before the fire was the 
policy cancelled in the manner prescribed by statute, the defense pleaded was not 
established. 

Order reversed, and a new trial granted. 


MISSISSIPPI FIRE INS. CO. v. PLANTERS’ BANK OF TUNICA . 
(No. 24624.) 
(Supreme Court of Mississippi, Division B. Feb. 9, 1925.) 
103 Southern Reporter 84. 
(Syllabus by the Court.) 

1. INSURANCE—LESSEE HAS INSURABLE INTEREST; LESSEE MAY 
RECOVER FULL AMOUNT OF FIRE POLICY ISSUED TO HIM ON 
LEASED PREMISES. 

Under valued policy law, Hemingway’s Code, § 5056 (Code 1906, § 2592), lessee 
has insurable interest in leased premises, and may recover the full amount of fire 
policy issued to him, and not merely the value of leasehold. 

For other cases, see Insurance, Dec. Dig. §§ 115[4], 500, 582.) 

2. CONSTITUTIONAL LAW—WHETHER STATUTE IS WISE NOT QUES- 
TION FOR COURT. 

Court will not concern itself with question of whether a statute is wise or unwise. 

(For other cases, see Constitutional Law, Dec. Dig. § 70[3]. 

3. CONSTITUTIONAL LAW—VALUED POLICY LAW HELD NOT VIOLA- 
TIVE OF EQUAL PROTECTION CLAUSE. 

Valued policy law, Hemingway’s Code, §5056 (Code 1906, § 2592), entitling 
lessee, to whom fire policy covering leased premises has been issued, to recover full 
amount of policy, and not merely value of unexpired lease, held not violative of equal 
protection clause of Constitution. 

(For other cases, see Constitutional Law, Dec. Dig. § 240[2].) 

4. INSURANCE—VALUED POLICY LAW HELD NOT VIOLATIVE OF 
DUE PROCESS CLAUSE. 

Valued policy law, Hemingway’s Code, § 5056 (Cade 1906, § 2592), entitling 
lessee, to whom fire policy covering leased premises has been issued, to recover 
full amount of policy, and not merely value of unexpired lease, held not violative 
of due process clause of Constitution. 

. (For other cases, see Insurance, Dec. Dig. § 4.) 

5. INSURANCE—FIRE POLICY ISSUED TO LESSEE, ENTITLING LESSEE 
TO FULL AMOUNT OF POLICY, AND NOT MERELY OF VALUE OF 
UNEXPIRED LEASE, HELD NOT CONTRARY TO PUBLIC POLICY. 
Fire policy covering leased premises, issued to lessee and entitling lessee, under 

valued policy law, Hemingway’s Code, § 5056 (Code 1906, § 2592), to full amount of 

policy and not merely value of unexpired lease, held not contrary to public policy. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

Appeal from Circuit Court, Tunica County; W. A. Alcorn, Jr., Judge. 

Action by the Planters’ Bank of Tunica against the Mississippi Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Wells, Stevens & Jones, of Jackson, for appellant. 

Dulaney & Jaquess, of Tunica, for appellee. 
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_ Hoxpen, P. J. This is an appeal by the Mississippi Fire Insurance Company from 
a judgment for $2,500 in favor of the appellee, Planters’ Bank of Tunica, upon a fire 
insurance policy covering-a house and furniture totally destroyed by fire. The policy 
was issued to K. I. Wells for $1,500 upon furniture, and $1,000 upon the residence 
which he occupied as a lessee. The policy of insurance recited that the dwelling house 
was occupied by the assured as lessee and stood upon leased premises. The exact 
language of the insurance policy in that respect is that the property is insured “while 
occupied as a dwelling by lessee (assured).” The furniture was owned by Wells. 
The agent of the insurance company issuing the policy knew that Wells’ interest in the 
dwelling was that of a lessee. After proof was made showing a total destruction 
of the property, the appellant, insurance company, refused to pay the amount of the 
policy, and Wells, the assured, assigned the policy to the appellee, Planters’ Bank 
of Tunica, and it brought this suit to recover the amount of the policy. 

The controversy between the parties is only as to the payment of the $1,000 for 
the loss of the dwelling house. The appellant, insurance company, contending that it 
is not liable for the payment of the full amount of $1,000 named in the policy, not- 
withstanding the “valued policy law,” section 5056, Hemingway’s Code (section 2592, 
Code of 1906), which in substance provides that an insurance company shall pay to 
the assured the amount jhamed in the policy, because, as appellant urges, a lessee of a 
building has no insurable interest therein, and that the said valued policy statute has 
no application to policies issued in favor of lessee, but, if so, then the lessee can 
recover only the value of his unexpired lease, and that, if the valued policy law does 
apply, then it is unconstitutional, and that the contract would be void as against pub- 
lic policy, in that it would be a wager contract. It is also urged that the lessee had 
no insurable interest in the building because his contract with the lessor does not bind 
the lessee to restore the building if destroyed by fire. 

These questions as to whether a lessee has an insurable interest in the leased 
building, and whether or not he is limited in his recovery to the value of his lease- 
hold, and may not rely upon the valued policy statute, which provides that the in- 
sured shall recover the full amount named in the policy, are not new questions in our 
state. This court has several times held that the lessee has an insurable interest in“a 
leased building and that the measure of his recovery for total loss by fire is the full 
amount named in the policy, providing, of course, there be no fraud in securing the 
insurance. The case of Home Ins. Co. v. Gibson, 72 Miss. 58, 17 So. 13, plainly 
lays down this rule, and fits the case now before us and answers the contentions of 
appellant in every particular. There are other cases, namely, Georgia Home Ins. Co. 
v. Jones, 49 Miss. 80; A&tna Ins. Co. v. Heidelberg, 112 Miss. 46, 72 So. 852, L. R. 
A. 1917B, 253; Id. (Miss.) 72 So. 470 (opinion by Justice Stevens), Hope, etc., Co. 
v. Phoenix Assurance Co., 74 Miss. 320, 21 So. 132, and Insurance Co. v. Antram, 86 
Miss. 224, 38 So. 626, which are decisive against the contention presented by appellant 
in the case at bar. 

If we should sustain the views presented by the appellant, insurance company, 
on this appeal, it would be necessary to overrule these cases, especially the case of 
Home Co. v. Gibson, supra, which completely overcomes the contention of appellant 
herein. i 

[1, 2] We decline to overrule these cases because they are sound, and are in 
accord with the statutory law on this subject. The valued policy statute has been the 
law for several decades, and the decision in the Home Co. v. Gibson Case has been 
the law for about 30 years, and it holds that the lessee has an insurable interest, and 
may recover the full amount of the policy under the -valued policy statute; and the 
many Legislatures have had this decision before them since it was rendered and no 
change has been made in the valued policy law. Whether or not the valued policy 
law is wise or unwise is a matter about which this court is not concerned. It is the 
legislative will. acs 

[3-5] We do not think the valued policy statute is unconstitutional for any of the 
reasons, as to equal protection or due process, pointed out by the appellant; nor are 
its provisions against public policy, because the insurance company is under no duty 
to issue insurance to a lessee for any greater amount than the value of the leasehold. 
It enters into the insurarice contract with its eyes open and receives the premium from 
the lessee with full knowledge of the situation, and such a contract does not, in our 
judgment, come within the condemnation of “a wager or gambling contract.” 

In the the case before us the insurance company accepted the risk, received the 
premium, with full information that it was insuring the leased premises in favor 
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of the lessee, and it knew the amount named in the face of the policy would, under the 
statute, be recoverable in the event of a total loss. In such a case we are not prepared 
to ay there exists a public evil that should vitiate the contract as being against public 
policy. 

The judgment of the lower court is affirmed. 

Affirmed. 


MURPHY v. GREAT AMERICAN INS. CO. (No. 15053.) 
(Kansas City Court of Appeals. Missouri. Feb, 9, 1925.) 
268 Southwestern Reporter 671. 

1. INSURANCE—RESIDENT AGENT OF FOREIGN COMPANY MAY BIND 
PRINCIPAL BY ORAL CONTRACT OF INSURANCE. 

Resident agent of foreign fire insurance company may bind principal by oral 
contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

3. INSURANCE—INSTRUCTION AS TO PLAINTIFF’S RIGHT TO RE- 
COVER, IF HE HAD BEEN ADVISED AFTER SIGNING APPLICA- 
oak THAT POLICY COULD NOT BE ISSUED, HELD NOT ERRON- 
In action on oral fire insurance policy, instruction that, if defendant’s agent, 

after signing of application for insurance, told plaintiff he could not write any more 

insurance on building involved, plaintiff could not recover, held correct, and not con- 
fusing or misleading. 

(For other cases, see Insurance, Dec. Dig. § 130[2], 669[2].) 

4. INSURANCE—INSTRUCTION AS TO PLAINTIFF’S RIGHT OF RE- 
COVERY, ARISING FROM SIGNING OF BLANK ‘APPLICATION, 
HELD NOT ERRONEOUS, NOR COMMENT ON EVIDENCE. 

In action on oral fire insurance policy, instruction that plaintiff’s signing of blank 
application, with understanding that defendant’s agent would fill it out, did not alone 
entitle him to recover, held not misleading, confusing, nor comment on evidence. 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 

Appeal from Circuit Court, Livingston County; Arch B. Davis, Judge. 

“Not to be officially published.” 

Action by Thomas Murphy against the Great American Insurance Company. 
From a judgment granting plaintiff a new trial, after verdict for defendant, defendant 
appeals. Affirmed. 

Scott J. Miller, of Chillicothe, for appellant. 

S. L. Sheetz, of Chillicothe, for respondent. 

ARNOLD, J. Appeal from Livingston circuit court. This action is based upon an 
alleged oral contract of fire insurance. The facts disclosed are that in July, 1921, 
plaintiff bought some business property in Wheeling in Livingston county, of the 
approximate value of $4,500. The building was used for business purposes, and con- 
tained a restaurant and small stock of groceries. There was insurance of $1,000 on 
the building and the same amount on the stock, or contents. Plaintiff thought $1,000 
insurance on the building insufficient and wanted $1,000 more, making $2,000 in all on 
the building. Defendant maintained a resident agent in Wheeling, named A. J. Buster, 
who was informed by plaintiff at the time of the purchase and possession of the 
property that he wanted additional insurance of $1,000 on the building and desired 
that Buster have the business. Plaintiff told Buster what other insurance he had 
and stated that, for reasons then given, he would not take the additional amount until 
later. 

Plaintiff testified that, one morning in the third week of October, he met Buster, 
who asked if he was then ready for the additional insurance, to which inquiry plain- 
tiff answered, “Yes, any time now’; that Buster then said he would be up that morn- 
ing with the application; that Buster did come to the restaurant that day and partly 
filled out an application blank; that, in answer to questions by Buster, plaintiff gave 
him the size of the building, the amount of the existing insurance, the date when the 
additional insurance was to begin, and when it was to expire; that the answers were 
placed in the application by Buster and plaintiff signed the same; that Buster then 
stated he would secure other necessary data from the existing policy on the building 
that had been written by a Mr. Nay, another agent, and would place said data in 
the application with a typewriter. Plaintiff states that, in this conversation between 
himself and Buster in the restaurant, Buster said he did not know the amount of the 
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premium, but that it would be the same as had been paid to Nay for the existing 
$1,000 policy on the building, and which plaintiff stated was $73.30; that thereupon 
Buster said he would put the insurance in effect that day, or at a future date, at 
plaintiff's pleasure. Plaintiff then asked that the insurance become effective on 
November 1, 1921, so that the premium could be paid at any time during the month 
of November; that Buster then stated that the insurance would become effective on 
November 1, at 12 o’clock noon, unless plaintiff otherwise notified him. 

In addition to plaintiff’s testimony on this point, Mr. Nay, the agent who had 
written the existing policy of insurance on the building, testified that, on the day 
alleged, Buster got from him the additional data required in writing a new policy. 
Buster denied this conversation with Nay, in effect, and stated that he told plaintiff, 
when he was talking of additional insurance, that $1,000 was all the building was 
worth, and that he could not write additional insurance on it, and that no application 
therefor was made. No written policy for the additional insurance was ever received 
by plaintiff, and he was never notified of refusal to issue the policy. 

On November 13, 1921, the property was totally destroyed by fire. The next 
morning plaintiff, in company with Mr. Nay, went to Buster’s home at Wheeling, 
Buster being absent, to ascertain if Buster’s records and papers showed the issuance 
of a policy covering the additional insurance. Nothing was found regarding either 
the application or the policy. A day or two after the fire plaintiff called Buster at 
Jefferson City, over the telephone, and informed him of the fire. 

After the fire, and prior to December 1, Buster, in a conversation with plaintiff, 
denied that there was any oral contract of insurance, and denied that plaintiff ever 
had signed an application for same. This suit followed, and plaintiff paid into court 
$73.30, premium fixed, as alleged in the petition. 

The amended petition is formal, and sets out the material facts as above stated, 
and prays judgment in the amount of $1,000. The answer is a general denial. Upon 
the issues thus made the cause went to trial to a jury, resulting in a verdict for 
defendant. A new trial was sought by plaintiff upon several grounds, among which 
is the following: 

“Because the court erred in giving instructions 3, 6, 7, 9 and 11 for defendant, 
over the objections of plaintiff.” 

The motion for a new trial was sustained by the court, upon the ground that 
error was committed in giving defendant’s instruction No. 9. From the ruling of 
the court in granting a new trial, defendant appeals. Said instruction No. 9 reads as 
follows: 

“The court instructs the jury that, before you can find an ordl contract of insur- 
ance existed between plaintiff and defendant, you must find that said contract was 
complete as to the amount of premium to be paid, the length of time of the insur- 
ance, and on what property and where situated, and how occupied ,during said in- 
surance, and, if you find any of these items were not agreed to, then plaintiff cannot 
recover.” 

The charge of error is particularly lodged against the words “how occupied,” and 
is based on the theory that the question of how a building is occupied, is not one of 
the essential elements of a contract of insurance. It is contended by defendant that 
the inclusion of this clause in the instruction was not prejudicial error. 

[1] The evidence shows that Buster was a resident agent of defendant insurance 
company, and it must be conceded he had authority to bind his principal by an oral 
contract of insurance. In Prichard v. Ins. Co., 203 S. W. 223, 224, this court said: 

“And in view of section 7047, R. S. 1909, it is no longer a question but that 
agents of a foreign fire insurance company, who have power to solicit. and take 
applications, collect premiums, and countersign and deliver policies, may bind their 
principal by an oral contract of insurance.” 

Likewise, it is said in Woolfolk v. Home Insurance Co. (Mo. App.) 202 S. W. 
loc. cit. 628: 

“Foreign insurance companies, doing business in Missouri under our laws and 
under section 7047, R. S. 1909, are required to appoint agents, and the purpose of 
this statute, on reason and supported by authority, is that such agents are general 
agents, that such agent is the alter ego of the company, standing here as the company, 
with full power to deal with our people in contracting! insurance, and such agent 
with such general powers can find the company, when acting within the apparent 
scope of his authority, which is to make contracts of insurance, as much so as by a 
resolution of the board of directors of the company at its home office.” 
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We must hold, therefore, that an oral contract of fire insurance is valid in 
this state. But the position of defendant is that the evidence fails to show the exist- 
ence of any contract with plaintiff for additional insurance on his building; that 
the purposes for which a‘building is occupied determines the right of insurance 
and the rate applicable thereto; that an application for insurance sets out the purposes 
of the occupancy and a valid contract of insurance must include this element. De- 
fendant declares, therefore, that the instruction, as given, was a proper statement of 
the necessary elements of a contract of fire insurance. 

[2] The rule is well settled that the application becomes a part of the contract 
of insurance, and that any false or misleading statements in the application will 
render the contract invalid. There was no issue raised by the pleadings as to how 
the building was occupied, nor is there any allegation that plaintiff made any false 
statement about it; neither was there any evidence that Buster, the resident agent, 
did not know how the building was occupied. In fact, the testimony tends to show 
that the incompleted formal application was made in the building upon which the 
insurance was sought. There being no issue in regard to the occupancy of the build- 
ing, the inclusion in the instruction of the words “how occupied” raised a false issue, 
and was error. Clark v. City of Brookfield, 97 Mo. App. 16, 70 S. W. 934; Roberts v. 
Shepherd, 96 Mo. App. 698, 70 S. W. 931; Evers Vv. Shumaker, 57 Mo. App. 454; Fair- 
grieve v. City of Moberly, 29 Mo. App. 1 

[3] As to defendant’s instruction No. ‘ to which objection is made, we find it 
tells the jury that, even though they may believe that plaintiff signed a blank applica- 
tion for insurance, yet, if the agent afterwards told plaintiff that he could not write 
any more insurance on the building, plaintiff could not recover. We find in the 
language used a correct statement of the law, and do not see that it could have been 
confusing or misleading to the jury. 

[4] Instruction No. 7 is of like import and informs the jury that, although they 
may find from the evidence that defendant’s agent permitted plaintiff to sign a blank 
application and said he would fill it out on the typewriter, this fact alone, if it be a 
fact, would not entitle plaintiff to recover. It is charged this instruction is not 
based on the evidence ; that it is misleading and confusing, and is a comment on a part 
of the evidence. As we read it, the instruction does not purport to cover the entire 
case and direct a verdict, but applies only to one phase of the case, and it correctly 
declares the law upon the point covered. We see no error therein. The same ruling 
applies to defendant’s instruction No. 11; which informs the jury that, if they find 
that defendant’s agent informed plaintiff ‘that he could not insure his property, they 
should find for defendant. 

For reasons above stated, we find there was no error in the action of the trial 
court in sustaining plaintiff's motion for a new trial. 

The judgment is affirmed. 

All concur. 


REINEKE et al. v. COMMONWEALTH INS. CO. OF NEW YORK. 
(Supreme Court of North Dakota. Dec. 31, 1924. Rehearing Denied Feb. 28, 1925.) 
202 Northwestern Reporter 657. 

(Syllabus by the Court.) 

I. INSURANCE—FIRE INSURANCE COMPANY MUST INDICATE PAR- 
TICULARS IN WHICH REQUIREMENTS OF POLICY AS TO NOTICE 
AND PRELIMINARY PROOF OF LOSS HAVE NOT BEEN COMPLIED 
WITH, MERE NOTICE THAT CONDITIONS MUST BE STRICTLY 
ENFORCED NOT BEING SUFFICIENT. 

A fire insurance company must indicate the particulars in which it claims the 
requirements of the policy have not been complied with, in regard to the notice and 
preliminary proof of loss, and mere notice that the conditions of the policy must be 
strictly performed is not sufficient. Section 6543, C. L. 1913. 

(For other cases, see Insurance, Dec. Dig. § 560[2].) 

2. INSURANCE—OBJECTION TO SPECIFIED DEFECTS IN PROOF OF 
LOSS CONSTITUTES WAIVER OF ALL OTHERS NOT MENTIONED. 
An objection to specified defects in the proof of loss constitutes a waiver of 

all others not mentioned. 

(For other cases, see Insurance, Dec. Dig. § 560[3].) 
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3. INSURANCE—ON DENIAL OF LIABILITY BY INSURER ON SOLE 
GROUND THAT CLAIM IS EXCESSIVE, ALL OTHER OBJECTIONS 
TO PROOF OF LOSS ARE WAIVED. 

When the insurer denies liability under the policy on the sole ground that the 
claim is excessive, all other objections to the proof of loss are deemed .waived. 

(For other cases, see Insurance, Dec. Dig. § 560[3].) 

4. INSURANCE—IF ONLY OBJECTION TO PROOF OF LOSS IS THAT 
PROOF IS NOT SIGNED BY INSURED, INSURER WAIVES REQUIRE- 
MENT THAT PROOF MUST BE SWORN TO BY INSURED. 

When the insured is a partnership, and the proof of loss is signed by the partner- 
ship name, by an authorized agent who also verifies the proof of loss, the insurer 
waives the requirement of the policy that the proof must be sworn to by the insured, 
when the only objection made is that the proof is not signed by the insured. 

(For other cases, see Insurance, Dec. Dig. § 560[3].) 

Z. INSURANCE—WITHDRAWING FROM JURY DEFENSE OF FRAUD 
SET UP BY DEFENDANT, AND SUPPORTED BY SOME EVIDENCE, 
HELD ERROR. 

For reasons stated in the opinion, it was error to withdraw from the jury the 
issue of fraud. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Appeal from District Court, Burleigh County; J. A. Coffey, Judge. 

Action by Bessie Reineke and another, partners doing business as Bessie & 
Theresa Reineke, against the Commonwealth Insurance Company of New York. 
From judgment for plaintiffs, defendant appeals. Reversed, and a new trial ordered. 

Lawrence, Murphy & Nilles, of Fargo, for appellant. 

Theo. Koffel, of Bismarck, for respondents. 

Jounson, J. This is an appeal from the judgment of the district court of 
Burleigh county, entered upon a verdict in favor of the plaintiffs. 

In July, 1922, the plaintiffs, who were operating a confectionery store and a 
soft drink parlor in the City of Bismarck, purchased a standard fire insurance policy 
of $2,000 from the defendant, covering the personal property used in the business. 
On or about January 21, 1923, a fire occurred, with the result that damage was done 
to the property covered in the policy, both by the fire and by chemicals used in 
extinguishing the same. Negotiations were in due time commenced for the adjust- 
ment of the loss. The negotiations failed. Suit was accordingly brought to recover 
the face value of the policy, the loss claimed being about $3,800. - 

Appellant groups the questions raised on this appeal as follows: Insufficiency 
of the proofs of loss; insufficiency of the evidence as to value, and error in admitting 
testimony with respect to value, together with instructions to the jury upon that ques- 
tion ; insufficiency of the evidence to establish compliance with the policy with respect 
to the ascertainment of the loss by appraisal, a partial assignment of the cause of 
action; that the evidence without dispute shows fraud and concealment on the part 
of the plaintiffs, preventing recovery; that certain instructions were erroneous; and 
other assignments of errors not covered by the foregoing six propositions. 

The policy requires the insured to give notice of any loss in writing, to protect 
the property from further damage, to separate the damaged and undamaged property, 
to put it in the best possible order, and prepare an inventory thereof, stating the 
quantity and cost of each article and the amount claimed thereon; the policy further 
provides that within 60 days after the loss, unless such time be extended, the insured 
shall render a statement to the company— 

“signed and sworn to by the said insured, stating the knowledge and belief of the 

insured as to the time and origin of the fire; the interest of the insured and of all 

others in the property; the cash value of each item thereof and the amount of loss 
thereon; all incumbrances thereon. * * *” 

The policy provides that the company shall not be liable beyond the “actual cash 
value of the property” when the loss occurred; that the loss shall be estimated on 
the basis of such actual cash value, with deduction for depreciation, and the loss 
shall not exceed what it would cost the insured to repair or replace the same with 
material of like kind and cost; the ascertainment of the loss shall be made by the 
insured and the company, and, in case of difference, by disinterested appraisers. It 
is provided that the loss shall be payable 60 days after “due notice, ascertainment, 
estimate, and satisfactory proof of the loss have been received by this company in 
accordance with the terms of this policy.” If the two appraisers appointed by the 
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parties to the contract fail to agree, they shall submit the matter to the umpire 
selected by them, who must be “a competent and disinterested umpire.” The award 
in writing of any two of the appraisers determines the amount of the loss. The 
policy contains the following provision: 

“No suit or action on this policy, for the recovery of any claim, shall be sustain- 
able in any court of law or equity until after full compliance by the insured with 
all the foregoing requirements.” 

The company supplied the plaintiffs with blank forms on which to submit the 
proof of loss. On the 17th of March, 1923, proofs were submitted to the company, 
verified by one P. Donahue. The testimony shows that Donahue had been an em- 
ployee of the plaintiffs from time to time as candy maker, although not regularly 
employed. On March 20, 1923, the defendant acknowledged receipt of the proof 
of loss, and by letter advised the plaintiffs that it took “specific exceptions” thereto 
upon the following grounds: 

“The statement of stock on which claim is made is not made from bona fide 
books of record showing purchases and sales, nor is it based upon bona fide original 
inventories and invoices for goods purchased. Further, the amount of merchandise 
and the quantities and values stated are excessive, and in no way correspond to the 
actual stock itself in evidence immediately after the fire; nor does the statement in 
any way conform to actual inventories taken subsequent to the fire, made by and 
with your assistance and under the direction of the state fire marshal and other and 
interested parties. Further, the document is signed by one P. Donahue, and there 
does not appear any proper interest or authority or any foundation laid for such 
signature.” 

The letter concludes by saying that the document is incomplete and unsatisfactory 
and not in accordance with the terms of the policy, and that it is held subject to 
the plaintiff’s orders. On the 26th of March the proof of loss was, upon request, 
returned to plaintiffs. 

When the proof of loss was offered in evidence, defendant objected upon the 
following grounds: First, that the document was not signed and sworn to by the 
insured, as required by the policy; second, that the proof of loss did not comply 
with the terms of the policy in this, that the articles damaged were not itemized or 
described, and that the amount of loss and damage is not stated therein; third, the 
general objection that it did not comply with the conditions of the policy. The court 
admitted the exhibit. 

Without attempting to state the facts more fully, we shall consider the questions 
raised in the order stated by the appellant, and reference will be made to the facts 
as necessary. The proof of loss was signed “Bessie Reineke and Therese Reineke, 
the insured, by P. Donahue, Agent.” The statement was verified by the agent. 
Attached to and made a part of the proof of loss was a schedule containing numer- 
ous items with figures, representing the loss claimed, following each item in a 
column opposite. The blank on which the items appear is headed “Statement of 
Loss”; another portion of the same blank is headed “Schedule of Insurance and 
Claim,” and columns thereunder are headed respectively “Amount of Policy” and 
“Total Claim”; under the former appears the figure $2,000, and under the latter the 
figure $2,000. Otherwise there are no specific items showing the cost or the replace- 
ment cost of any articles. It is contended by the defendant that this proof fails to 
comply with the requirements of the policy in this, that the quantity and cost of 
each article and the amount claimed thereon are not given in an inventory made by 
plaintiffs, or otherwise; that the cash value of each item and the amount of loss 
are not stated in the proof of loss. The policy requires the proof of loss to contain 
such a statement; the proof summitted is somewhat deficient in that respect. The 
testimony shows that an inventory was taken after the fire. That inventory in 
Plaintiffs’ Exhibit 2. The testimony is to the effect that the figures following each 
item are the “prices.” The testimony shows that the inventory attached to the 
proof of loss was made by Pat Donahue three or four days after the fire. 

[1] The rule is well settled that the insurance company must indicate the 
particulars in which it claims the requirements of the policy have not been complied 
with, and that mere notice that the conditions of the policy must be strictly per- 
formed, such as was contained in defendant’s letter dated March 13, 1923, is not 
sufficient. Section 6543, C. L. 1913, reads as follows: 

“All defects in a notice of loss or in preliminary proof thereof which the insured 
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might remedy and which the insurer omits to specify to him without unnecessary 
delay as grounds of objection are waived.” 

[2] An objection to certain defects in the proof of loss constitutes a waiver 
of all others not mentioned. 33 C. J. 28; 26 C. J. 401; Cooley, Briefs on Insurance, 
vol. 7, Supp. p. 1478. The defendant, in its letter of March 20, took five specific 
exceptions to the proof of loss. The’ first four relate to the accuracy and correct- 
ness of the inventories and statements, but do not in any manner indicate that there 
has been a failure to set out the actual “cash value of each item thereof, and the 
amount of loss thereon.” In other words, the objections taken do not go to the 
form of the inventory, or the proof of loss, nor are they based upon the ground 
that the plaintiffs failed to set out the items and the values, but rather that the 
statement of values and items is exaggerated. The exceptions made in no manner 
indicate to the insured that the defendant claimed noncompliance with conditions of 
the policy, except that the statement of loss was excessive, inaccurate, and not 
based upon reliable data. The defendant merely raised an issue as to the amount 
of the loss, challenging the plaintiffs’ claim in that regard. It is plain from the 
exceptions that the information furnished the defendant was otherwise deemed 
sufficient by it, and a complete justification for its assertion that the amount of the 
claim was excessive. The defendant, by undertaking to point out specific exceptions 
to the proof of loss, has waived other objections not mentioned, and the exceptions 
expressly made are not founded upon a claim that the plaintiffs failed to perform 
conditions precedent under the policy. x 

[3] The denial of liability being on the ground that the claim is excessive, all 
other objections to the proof of loss are deemed waived. 26 C. J. 408, 410, note 79. 
This conclusion follows from the provisions of section 6543, supra. The testimony 
shows that an inventory had been taken a short time before the fire, but that it was 
destroyed; that an inventory was taken two or three days after the fire, which was 
offered and received in evidence; and that the goods were kept in the store after 
the fire until it appeared that no settlement could be made with defendant, when 
they were hauled to the junk pile. The claim of loss evidently was based upon such 
inventories as were available, and the witnesses testified to the best of their recollc- 
tion as to the inventories made prior to the fire. This testimony concerning the 
amount of loss or the damage was submitted to and considered by the jury, and the 
verdict is conclusive on that point. The aggregate of the items of loss, as given in 
the testimony of the partners, is about $3,400. The jury found that there was 
damage in the sum of $1,400. 

[4] A more serious question arises in view of the fact that the inventory was 
verified by a person other than the insured. Defendant contends that the plaintiffs 
cannot recover because the proof of loss was signed and verified by one Donahue, 
and not by the insured. The policy clearly requires the proof of loss to be made 
by the insured and sworn to by him. The general rule undoubtedly is, subject to 
certain exceptions, hereafter to be noted, that proof of loss, under a policy like 
the one in suit, should be furnished and verified by the insured. The contract is 
made with him and when the policy stipulates that the proof of loss shall be made 
by the insured, the insurer ordinarily has the right to insist that the oath which the 
obligation of the contract requires the insured to take shall be made by him per- 
sonally. McGrew v. Germania Fire Ins. Co., 54 Mich. 145, N. W. 927; Joyce 
Ins., vol. 5, pp. 5509, 5510; Cooley, Briefs on Ins., vol. 4, p. 3374, vol. 7, Supp. p. 
1412; 33 C. J. 9. It has been held, however, that proofs of loss, under a policy 
stipulating that the same shall be signed and verified by the insured, may, in some 
circumstances, be made by another. If the insured be absent and unable to make 
such proofs in person, or if he be insane, or critically ill, or if the facts be better 
known to the agent than to himself, the agent having procured the insurance and 
having charge of the property, the proofs may be made by such agent. 33 C. J. 
9, 10. The record discloses that Donahue, who signed and verified the proof of 
loss, had been employed at irregular intervals by the plaintiffs during all of the 
time that they had been in business. Donahue did not testify. It further appears, 
in the letter with which the proof of loss was transmitted to the defendant, that 
the proof of loss was made by Donahue because he was “better acquainted with 
the prices and amounts than we are ourselves.” No other explanation is given of 
the failure of the plaintiffs to verify personally the proof of loss. 

The proof of loss was not signed by Donahue, but by the partnership. The 
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defendant did not object to the proof because it was verified by Donahue. A 
partnership ordinarily acts through the agency of some individual. The firm name 
may be signed by a member of the firm or by an authorized agent not a member 
thereof, and in either case the signature is that of the partnership. That is the 
situation in the record. The proof of loss was signed by the partnership name by 
a duly authorized agent. Of this no complaint can be made by the insurer. Of the 
fact that the proof of loss is not verified by one of the partners, complaint could 
be made under the policy,. but no such complaint is made in the record, except in 
the objection of counsel. The reason of the rule that requires specific objections to 
defects in the proof of loss is that the insured may have an opportunity to correct 
them. Had objection been made on this specific ground, in all probability the oath 
would have been made by one of the partners. The court, however, rightly overruled 
the objection on that ground for the reason that the defendant did not take exception 
to the proof of loss because verified by a person not authorized under the terms of 
the policy. Moreover, the plaintiffs claim that the record sufficiently shows that 
the agent who verified the proof of loss had better information as to the values and 
the prices than the insured, and was, therefore, a proper person to make the 
affidavit. In view of the fact that the defendant did not expressly object because 
the verification was made by Donahue instead of the insured, we find it unnecessary 
to decide whether a sufficient foundation was laid for the verification by an agent 
of the plaintiffs. 

It is next contended by defendant that the evidence shows that the plaintiffs 
wholly failed to comply with the terms of the policy providing for appraisal in 
case of disagreement as to the amount of damages. .The facts are as follows: 
The fire occurred on or about January 21, 1923. On February 3, the plaintiffs 
wrote the defendant, suggesting arbitration and nominating one P. Donahue as 
an appraiser. The proof of loss was not submitted until March 17, following. 
Appellant contends that the appointment of the appraiser and the suggestion for 
arbitration were premature, and, the same not having been renewed later, there 
was no compliance with the policy in this respect. On or about the 25th of January, 
1923, an adjuster visited the plaintiffs’ place of business; on January 30, following, 
another adjuster visited the plaintiffs’ place of business, and an inventory was made, 
according to which the damage amounted to less than $400. The testimony shows 
that prior to February 3, the date on which the plaintiffs proposed arbitration and 
designated an appraiser, there was, in fact, a disagreement be tween the parties 
as to the amount of loss for which defendant was liable under its policy. Defendant 
at no time suggested appraisal or arbitration or that the designation was premature. 
Without further discussion, we are clearly of the opinion that the plaintiffs suff- 
ciently complied with the terms of the policy, and showed a readiness and disposition 
to submit the matter’ in disagreement to the judgment of appraisers. The appoint- 
ment of Donahue was never revoked, nor was any objection ever made to him until 
the time of the trial, when counsel made suggestions, as he also does in the brief, 
that this appraiser was disqualified by reason of bias or interest. That suggestion 
comes too late. 

- [5] It is urged that the plaintiffs made a partial assignment of their cause of 
action, to the amount of $41, without the consent of the defendant, and that the 
assignee is not a party to this suit. The partial assignment is not alleged or referred 
to in the answer, nor does it appear in the plaintiffs’ complaint; the written assign- 
ment was offered in evidence as Defendant’s Exhibit 1, and notice thereof had been 
given to the defendant in December, 1923. The complaint was served on October 
22, and the answer is dated November 10, 1923. The defendant did not attempt 
to amend its answer, or offer to file a supplemental answer showing the partial 
assignment. When defendant offered Exhibit 1 in evidence, plaintiffs made no 
objection thereto. The court ignored the partial assignment, and it does not appear 
that the matter was in any way called to the attention of the trial court by request 
for instructions or otherwise, except in the motion made, after both sides rested, 
for a directed verdict and for a dismissal on that ground. The objection is thus 
stated in the motion for a directed verdict and to dismiss: 

“That the evidence shows an assignment of a part of the plaintiffs’ cause of 
action to the Chaney Everhart Candy Company and that the said assignee is not a 
party to this action.” 

The trial court told the jury that it should find a verdict for the plaintiff in 
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such sum as was equivalent to the actual value of the property insured at the time 
of the fire, with interest from that date. 

There is no merit in this contention. The rule invoked by the defendant against 
splitting causes of action has no application to the facts in the record. The partial 
assignment in this case was not attempted until after the action had been com- 
menced. The debt could not thus be split against the consent of the insurer. The 
company had the undoubted right to pay the debt as a whole, and to refuse to 
expose itself to claims from any other source than the plaintiffs. It could at any 
time have discharged the entire indebtedness by paying the claim to the plaintiffs, 
without regard to the partial assignment. 5 C. J. 894. Section 7408, C. L. 1913, 
so far as material, reads as follows: 

“No action shall abate * * * by the transfer of any interest therein; if the 
cause of action survives or continues. * * * In case of any other transfer of interest 
the action shall be continued in the name of the original party, or the court may 
allow the person to whom the transfer is made to be substituted in the action.” 
Chickasaw v. Pitcher, 36 Iowa, 593, 596; and see Fairall’s Calif. Code of Civ. Proc. 
Ann. § 385; section 7408, C. L. 1913; Nat. Bank v. Hapgood, 9 Utah, 85, 33 P. 
241; section 7396, C. L. 1913; Thiel v. John Week Lumber Co., 137 Wis. 272, 
118 N. W. 802, 129 Am. St. Rep. 1064; Wells v. Crawford, 23 Colo. App. 103, 127 
P. 914, 916. ; 

The rule in California is that, in somewhat similar circumstances, the objectio 
of the defendant is not based on the fact of the assignment of a part and the bringing 
of the cation on less than the whole amount of the claim, “but that a second action 
is brought to recover the balance.” Martin v. Howe, 190 Cal. 187, 194, 211 P. 453, 
456. The court did not err in refusing to dismiss the action because of this attempted 
partial assignment of the claim after suit had been “commenced. 

It is next urged that the undisputed evidence discloses such fraud on the part 

of the plaintiffs as will forfeit the policy and prevent recovery thereunder. The 
policy provides that it— 
“shall be void if the insured has concealed or misrepresented in writing or otherwise 
any material facts or circumstances concerning this insurance or the subject thereof ; 
or if the interest of the insured in the property be not truly stated herein; or in the 
case of any fraud or false swearing by the insured, touching any matter relating 
to this insurance or the subject thereof, whether before or after a loss.” 

The defendant insists that the proof of loss was largely false and incorrectly 
described the property and the damage sustained. It is claimed that the witness 
Menefee, who assisted one Gearey to prepare an inventory shortly after the fire,, 
intentionally deceived Gearey by incorrectly and inaccurately enumerating articles 
in the building to be set down in the inventory being prepared by Gearey. Menefee 
admits that he did not give a correct inventory at the time. Menefee also prac- 
tically admits that he did this for the purpose of deceiving Gearey. The testimony 
further shows that Gearey requested Menefee to assist him in taking the inventory. 

It is also said that the court erroneously withdrew from the jury all questions 
of fraud as to the proof of loss, the waiver of requirements as to the proof, and. 
the question of the waiver of appraisement as provided in the policy. The only 
question submitted to the jury was, in effect, the amount of the loss. The court said, 
ot stating that certain questions were questions of law and others were questions 
of fact: 

“I submit to you the question of fact which.is raised in this case upon the 
allegations of the complaint that certain property covered by this. policy was 
destroyed and that the value of the same was $3,855.11, and that the loss sustained 
by this plaintiff was in that amount.” 

The defendant particularly complains that the court erroneously withdrew 
from the consideration of the jury all questions of fraud pertaining to the claim 
of damages, the making of the inventory and the like, and that a verdict was in effect 
directed against the defendant. 

[6] Defendant did not request the court to instruct upon th~ question of fraud, 
or in any manner call the omission in that regard to the attention of the trial 
court. It is settled by the overwhelming weight of judicial authority that it is the 
duty of counsel to aid the court in performing the function of charging the jury; 
that if the charges as given by the court do not cover every aspect of the case, or 
state the law upon every theory counsel has in mind, the omission must be brought 
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to the attention of the trial court by an appropriate request for instructions; and 
that on appeal error cannot be predicated of such omission in the absence of appro- 
priate requests for instruction which have been improperly refused. 14 R. C. L 
795. See, also, McGregor v. G. N. Ry. Co., 31 N. D. 471, 154 N. W. 261, Ann. 
Cas. 1917E, 141; Landis v. Fyles, 18 N. D. 587, 120 N. W. 566. This rule has been 
applied in ‘criminal cases (State v. Glass, 29 N. D. 620, 151 N. W. 229), and in 
civil cases in the federal courts (Pennock v. Dialogue, 2 Pet. 1, 7 L. Ed. 327; 
Mutual L. Ins. Co. v. Snyder, 93 U. S. 393, 23 L. Ed. 887; see, also, oi 850 
et seq.), unless such er amounts to misdirection (Huber v. Zeiszler,. 37 
N. D, 556, 164 N. W. (131 

[7] The following is the concluding paragraph of the court’s instructions: 

“In this action, members of the jury, you should find a verdict for the plaintiff 
in such sum as you find was the actual value of the property insured at the time 
of this fire on the 22nd day of January, 1923, and interest upon such sum as you 
find from the 22nd day of January, 1923, to date.” 

Defendant contends that there is hére presented something more than a mere 
failure to instruct upon issues raised in the pleadings and at the trial; that the court 
erroneously withdrew from the consideration of the jury all questions of fraud, 
waiver, and failure to perform policy conditions generally, thereby expressly limiting 
the issues submitted to the single question of the amount of the damages sustained. 
We think defendant’s point is well taken. Fraud, waiver, and failure to perform 
policy conditions were interposed in defense of plaintiffs’ ‘claim. There was some 
evidence which tended to show fraud. The instruction challenged erroneously 
withdrew from the jury every issue of fact except that of the value of the property. 

Other errors are assigned, but inasmuch as they are not likely to arise on a 
new trial, we deem it unnecessary to discuss them. 

The judgment is reversed, and new trial ordered. 

Christianson, C. J., and Nuessle, Bronson, and Birdzell, JJ., concur. 


STOKES er at. v. LIVERPOOL & LONDON & GLOBE INS. CO. (No. 11683.) 
(Supreme Court of South Carolina. Feb. 12, 1925.) 
126 Southeastern Reporter 649. 


3. INSURANCE—RECORD IN CLAIM AND DELIVERY ACTION AGAINST 
PARTNER HELD NOT ADMISSIBLE IN PARTNER’S ACTION TO 
FORECLOSE POLICY ON PARTNERSHIP PROPERTY. 

In partner’s action on fire policy insuring partnership property, making policy 
void in the event of mortgage foreclosure proceedings against property, record in 
claim and delivery action against one of the partners, based on such partner’s default 
in performance of retention of title contract, held inadmissible, since partnership 
property could not have been affected by judgment rendered in such action. (Per 
Watts and Fraser, JJ.) 

(For other cases, see Insurance, Dec. Dig. § 654[1].) 


5. INSURANCE—PLEDGF OF POLICY AS COLLATERAL SECURITY 
HELD NOT “ASSIGNMENT” WITHIN PROVISION MAKING POLICY 
VOID ON ASSIGNMENT. 

Pledge of policy as collateral security for debt, held not “assignment” within 
provision making policy void on assignment thereof. 
(For other cases, see Insurance, Dec. Dig. § 347.) 


7. INSURANCE—GENERAL DENIAL OF PLAINTIFF’S OWNERSHIP OF 
PROPERTY INSURED HELD TO CREATE ISSUE AS TO SUCH 
OWNERSHIP. 

In action on fire policy covering land and machinery, insurer’s general denial of 
allegation of complaint that plaintiffs were owners of property insured, held sufficient 
to create issue as to ownership of such property. (Per Cothran and Marion, JJ.) 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 


8. INSURANCE—SINGLE POLICY COULD BE ISSUED TO OWNER OF 
BUILDING AND OWNER OF MACHINERY THEREIN. 
Single fire policy could be issued to owner of building and owner of machinery 
therein, entitling the two to join in action thereon. (Per Cothran and Marion, JJ.) 
(For other cases, see Insurance, Dec. Dig. § 133[1].) 
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11. INSURANCE—CLAIM AND DELIVERY PROCEEDINGS BY MORT- 
GAGEE, HELD FORECLOSURE PROCEEDING WITHIN FIRE POLICY, 
MADE VOID IN EVENT OF SUCH PROCEEDINGS. 

Mortgagee’s claim and delivery proceedings, held foreclosure proceedings within 
fire policy, made void in event of such proceedings. (Per Cothran and Marion, JJ.) 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

Appeal from Common Pleas Circuit Court of Darlington County; N. G. Evans, 
Special Judge. 

Action by M. L. Stokes and M. D. Stokes, co-partners, against Liverpool & 
London & Globe Insurance Company. Judgment for defendant, and plaintiffs appeal. 
Reversed, and new trial granted. 

The answer and amended answer follow: 

Answer (caption omitted) : 

The defendant above named, answering the complaint herein, on information 
and belief, for a first defense (1) denies the material allegations of the complaint. 

For a second defense (2) alleges that the policy of insurance in this case con- 
tains a provision that: “This entire policy shall be void, unless otherwise provided by 
agreement in writing added hereto * * * if this policy be assigned before a loss.” 

(3) That without the knowledge or permission of this defendant the plaintiff 
fraudulently assigned the policy to the Bank of Oates, on September 24, 1921, and 
this defendant learned of this assignment after the fire, denied liability under the 
policy and tendered to the plaintiffs a return of the premium thereon which the 
plaintiffs refused. 

(4) Denies all allegations of the complaint which are inconsistent with this 
statement. 

Wherefore the defendant prays that the complaint be dismissed. 

Amended answer (caption omitted) : 

For a third defense (5) alleges that the policy of insurance in this case contains 
a provision that: “This entire policy shall be void, unless otherwise provided by 
agreement in writing added thereto * * * if with the knowledge of the insured 
foreclosure proceedings be commenced * * * of any property insured hereunder 
* * * or if any change * * * take place in the interest, title, or possession of the 
subject of insurance. 

(6) That before the fire the interpleader, W. H. Steele, with the knowledge of 
the plaintiffs and without the knowledge or agreement of this defendant, com- 
menced foreclosure proceedings upon property covered by the policy, and had 
proceeded so far in the foreclosure that the interest, title, and possession of the 
plaintiff in the property had changed, all of which was in violation of the terms 
of the policy of insurance. 

(7) That the defendant did not learn of the violation of the policy set forth 
in this defense until after the other portions of the answer were written, and after 
it had offered the plaintiffs a return of the premium, but it now, or at any time 
hereafter to be designated by the plaintiffs, offers them a return of the premium on 
this account. 

(8) Denies all allegations of the complaint which are inconsistent with this 
statement. 

Miller & Lawson, of.Darlington, for appellants. 

Fowles & Bailey, of Columbia, and Dargan & Pauling, of Darlington, for 
respondent. - 

Watts, J. This action was commenced in June, 1922, to recover $4,000 and 
interest thereon at the legal rate from November 23, 1921, on account of a contract of 
insurance issued to the plaintiffs by the defendant for damages sustained by the 
plaintiffs by the destruction by fire of the insured property on November 23, 1921. 
Liability was denied, first, on the ground that there had been an assignment of 
the policy in violation of its terms and by an amended answer a further defense 
was allowed over plaintiffs’ objection; said defense, as well as the original defense, 
being set forth in the copy of answer hereinbefore set out. The cause came on 
for trial before Hon. N. G. Evans, special judge, and a jury, at Darlington, at the 
fall, 1923, term and resulted in a verdict for the defendant. Motions were sub- 
mitted by the plaintiffs and defendant for the direction of verdicts, respectively, 
in their favor and were overruled. Plaintiffs moved for a new trial on grounds 
hereinafter set out. From judgment duly entered the plaintiffs served due notice 
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of intention to appeal. The relevant portions of the pleadings and testimony, 
including proffered instructions and the. trial judge’s charge, hereinafter appear. 
The appeal questions the allowance of the amended answer; the correctness of the 
rulings of the court on certain testimony; the refusal of plaintiffs’ motion for a 
directed verdict; the refusal and modification of plaintiffs’ requests to charge; and 
the refusal of plaintiffs’ motion for a new trial. 

{1, 2] The exceptions are 20 in number. Exceptions 1, 2, 11, 15, and 19 complain 
of his honor allowing respondent to amend its answer. That was a matter purely 
within the discretion of his honor, and we see no erroneous exercise of that dis- 
cretion under the circumstances of the case. 

[3] Exceptions 3, 4, 5, 6, 8, and 11 allege that error was committed in allowing 
certain testimony to be admitted, particularly the record in the claim and delivery 
action of W. H. Steele against M. D. Stokes, and challenge the correctness of his 
honor’s instructions in reference thereto. These exceptions are sustained. There 
is no question that the property insured was partnership property, and it was prejudi- 
cial to allow in evidence the record in the claim and delivery action of W. H. Steele 
v. M. D. Stokes. It was a proceeding against M. D. Stokes, and not against M. 
D. and M. L. Stokes, copartners. 

There was no mortgage to be foreclosed; it was under a retention of title 
contract; no service was made on Mrs. M. L. Stokes; she was not even a party to 
the proceeding. It does not appear affirmatively that it was the same property 
covered by the policy of insurance, and it does appear from the record that Steele 
had been eliminated by the order of Judge Dennis, October 27, 1923, and order 
permitting intervention vacated, and status restored which existed before attempted 
intervention. 

[4] The judgment in the claim and delivery proceeding is not against the 
partnership. The property insured is partnership property; the insurance policy 
makes it such. A judgment, in an action brought against an individual where the 
partners are not joined, has no validity whatever, in respect to partnership property. 
Haslet v. Street, 2 McC. 310, 13 Am. Dec. 724: Bull v. Lambson, 5 S. C 
Manufacturing Co. v. Cycle Co., 55 S. C. 528, 33 S. E. 787. 

The record shows beyond question that the property insured was the partnership 
property of the appellants, and it was destroyed by fire. The judgment was against 
M. D. Stokes individually, and was an absolute nullity as far as the partnership 
property was concerned, had nothing to do with the partnership property covered 
by the policy of insurance sued on. 

{5] Exceptions 14 and 16 are as to assignment. There was not an absolute 
assignment, but the evidence shows that it was a pledge as a collateral security for 
a debt. A pledge of an insurance policy as a collateral security is not an assignment 
within the prohibition of the policy. Henderson v. Ins. Co., 96 S. C. 430, 81 S. E. 
171; Creed v. Ins. Co. 111 S. C. 487, 98 S. E. 334. I think the appellant was 
entitled to a directed verdict as asked for on all the evidence in the case. 

There was a policy issued on partnership property. That partnership property 
was wholly destroyed by fire. The respondents failed to make good the defenses 
set up in their answer, original and amended. I think the judgment should be 
reversed, with directions to the clerk of court for Darlington county, to enter up 
judgment for plaintiffs as provided for by rules of court, but a majority of the 
court think differently, and. the judgment is reversed and new trial granted. 

New trial. 

Fraser, Cothran, and Marion, JJ., concur. . 

Fraser, J. I think there should be a reversal and a new trial, and not.a 
directed verdict. 

Cothran, J., concurs. 

Gary, C. J., did not participate. 

CorHrRAN, J. (concurring and dissenting). Action upon a policy of fire insur- 
ance, issued September 17, 1921, to M. B. Stokes and M. L. Stokes (husband and 
wife), in the sum of $4,000, upon the following property: The gin building $1,500, 
the gin $1,500, and the engine $1,000. “The entire property was destroyed by fire 
November 23, 1921. 

The insurance company denied liability for the loss upon these grounds: (1) 
That, before the loss, the insured had assigned the policy to the Bank of Oates, 
causing a forfeiture of the policy under a provision contained therein that “this 
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entire policy shall be void * * * if this policy shall be assigned before a loss;” 
(2) that, before the loss, the holder of a retention of title contract covering the 
machinery and not the building instituted an action of claim and delivery against 
the owner of the machinery, for the purpose of foreclosing his claim upon it, causing 
a forfeiture of the policy under a provision contained therein that “this entire 
policy shall be void * * * if, with the knowledge of the insured, foreclosure pro- 
ceedings be commenced * * * of any property insured hereunder by reason of any 
mortgage or trust deed;” (3) that, before the loss, the holder of a retention of title 
contract covering the machinery, and not the building, instituted an action of claim 
and delivery against the owner of the machinery, for the purpose of foreclosing his 
claim upon it, causing a forfeiture of the policy under a provision contained therein 
that “this entire policy shall be void * * * if any change * * * take place in the 
interest, title, or possession of the subject of inswrance.” 


The evidence tends to show that the assignment to the Bank of Oates was as 
collateral security to loans made by the bank to Mr. and Mrs. Stokes, for the purpose 
of building a gin house and purchasing the machinery; in fact this appears upon 
the face of the assignment. The authorities are abundant that this is not such an 
absolute assignment as comes within the forfeiture clause. Griffey v. Ins. Co., 100 
N. Y. 417, 3 N. E. 309, 53 Am. Rep. 202; A=tna Ins. Co. v. Smith, 117 Miss. 327, 
78 So. 289, L. R. A. 1918D, 1158 (in which many cases are cited sustaining this 
conclusion and to which is appended a note of many others), 14 R. C. L. 998; 26 
C. J. 266; Allen v. Phoenix Co., 12 Idaho, 653, 88 P. 245, 8 L. R. A. (N. S.) 903, 
10 Ann. Cas. 328. 


In reference to the second and third défenses above stated, the appellants take 
the position that by the pleadings it appears incontrovertibly that the entire property 
covered by the policy was partnership property belonging to Mr. and Mrs. Stokes 
as partners, and that the claim and delivery proceedings against Mr. Stokes alone 
could not have the effect of forfeiting the policy. 


The complaint does allege that, at the time the policy was issued, Mr. and Mrs. 
Stokes were partners engaged in business at Lydia, S. C., under the firm name of 
M. L. and M. D. Stokes, and that they had an interest in the property insured as 
owners of it to an amount exceeding the amount of the assurance. 


[6] The nearest that the defendant comes to a denial of these allegations is in 
the first defense of his answer, wherein he “denies the material allegations of the 
complaint.” The appellants contend that this is no denial at all, and that the facts 
alleged must be taken as true. The form of what was claimed to be a general 
denial is objectionable, but I think that the true rule is thus stated in 1 Enc. Pl. 
and Pr. 782: 

“A denial of all the ‘material’ allegations of the complaint does not constitute 
a good general denial.” 

And in the footnote it is added: 

“But such. a denial is good against a demurrer, though not good against a 
motion to make more definite and specific.” 

In the absence of such a motion, it should stand as a general denial. 

[7] Assuming what appears to be decided in Griffin v. McCain, 126 S. C. 506, 
120 S. E. 95 (though not to my satisfaction), that a general denial does not put 
in issue the allegation of partnership, in this particular case it does put in issue the 
fact alleged that the plaintiffs were the owners of the property insured. 

The fact of partnership, however, is very far from establishing the partnership 
ownership of the machinery. The complaint does not allege the character of busi- 
ness in which Mr. and Mrs. Stokes were engaged, and, if it should be assumed that 
it was a ginning business, the conduct of that business was not inconsistent with 
separate ownership of the building by Mrs. Stokes and separate ownership by 
the machinery by Mr. Stokes; nor is the allegation that they were the owners of 
the building and machinery inconsistent with that condition of title. 

The evidence tends to show that Mrs. Stokes owned the land, and of céurse the 
building erected upon it, and that Mr. Stokes owned the machinery. He certainly 
owned it (subject to the relation of title contract), when he bought it in July, 
1920, and there is no evidence tending to show that he ever parted with any portion 
of his interest. It is significant that there is not a particle of evidence tending to 
show that there was a partnership between Mr. and Mrs. Stokes in the ginning 
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business, or that either conveyed to the other any interest in the ‘property separately 
owned by them. 

{8, 9] I do not think that this situation presents any obstacle to either collecting 
the amount of insurance carried upon their respective properties. 26 C. J. 19, note 
13a, citing Peck v. Ins. Co., 22 Conn. 575. It is as if each had taken out a separate 
policy covering his or her separate property, for it appears that the insurance agent 
had knowledge of the situation and united both in the same policy as a matter of 
convenience. The vital question is whether the interest of Mr. Stokes has been 
affected by the proceedings of claim and delivery. It hardly needs authority for 
the position that the contract of sale in this case was in legal contemplation a 
chattel mortgage. Hill v. Granite Co., 112 S. C. 243, 99 S. E. 836; Woodruff v. 
Timms, 93 S. C. 99, 76 S. E. 114. 

{10, 11] The question is, When Steele, the mortgagee, began claim and delivery 
proceedings, did he commence foreclosure proceedings by reason of the mortgage? 
I do not see how there can be but one answer to that question. When a chattel 
mortgage becomes past due, the mortgagee has three remedies for realizing upon 
his security: (1) He may peaceably take possession of the chattel, advertise and 
sell and apply the proceeds of sale to his secured debt, paying the surplus, if any, 
to the mortgagor; (2) if possession be refused, he may institute claim and delivery 
proceedings to get possession of the chattel for the purpose of sale as in the first 
instance; (3) he may institute a proceeding similar to the foreclosure of a mort- 
gage of real estate. Any one of these remedies is at least a step in the process 
of foreclosing his mortgage. The policy does not provide that this foreclosure 
must be made in a certain way. 

In Hoover v. Thames, 96 S. C. 31, 79 S. E. 795, it is said, referring to a 
proceeding of claim and delivery: 

“This action was brought to recover possession thereof for the purpose of 
foreclosing the mortgage.” 

In 14 R. C. L. 1128, it is said: 

“The usual provision that the policy shall be void if with the knowledge of 
the insured foreclosure proceedings be commenced against the subject of insurance, 
means the institution of suit or judicial proceedings for the enforcement of the 
mortgage.” 

The proceeding in claim and delivery is so closely connected with foreclosure 
that the plaintiff upon giving bond, after waiting for the defendant’s replevy bond, 
may proceed to sell the mortgaged property, and may not be compelled to await the 
outcome of his claim and delivery proceedings, the defendant being amply protected 
by his bond. Cavanaugh v. Sanderson, 152 Mich. 11, 115 N. W. 955. 

In Elders v. Feutrel, 110 S. C. 307, 96 S. E. 541, the court referring to claim 
and delivery proceedings under a chattel mortgage says: 

“This is a proceeding, not primarily to secure a judgment for the amount of 
the note, but to enforce the provisions of the mortgage.” 

The retention of title contract, which I have treated as a mortgage, was dated 
July 1, 1920, and fell due November 1, 1920. The ‘policy was issued September 17, 
1921, nearly a year after the mortgage was past due. The evidence does not show 
whether the company knew of the existence of the mortgage and that it was past 
diie when the policy was issued. The point whether, if the company knew of these 
facts, it could rely upon the forfeiture upon commencement of a suit for fore- 
closure, has not been discussed, and I intend to indicate no opinion in reference 
thereto. See Hartford Co. v. Clayton, 17 Tex. Civ. App. 644, 43 S. W. 910, Butz 
v. Ins. Co., 76 Mich. 263, 42 N. W. 1119, 15 Am. St. Rep. 316. 

I have not considered the effect upon the insurance on the separate property of 
Mrs. Stokes of a forfeiture of Mr. Stokes’ insurance, if such should be decreed. 
I do not think there is anything in the defendant’s third defense, above stated, as 
it does not appear that the machinery was taken into the possession of the sheriff 
or turned over to the plaintiff Steele in the claim and delivery proceedings, that 
there had been any change in the title or possession of the property. 

“3 concur with Mr. Justice Watts in his disposition of exceptions 1, 2, 11, 15, 
and 19. 

The judge’s charge being inconsistent with the views expressed above, I 
favor a reversal of the judgment and an order for a new trial. 

Marion, J., concurs. 
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AMERICAN INS. CO. OF NEWARK, N. J., er at. v. PECKLO. (No. 622-4128.) 
(Commission of Appeals of Texas, Section A. Feb. 18, 1925.) 
268 Southwestern Reporter 723. 
INSURANCE—CLAUSE, THAT INSURER SHALL NOT BE HELD TO 

WAIVE CONDITION OF POLICY BY EXAMINATION OF LOSS, NEED 

NOT BE SPECIFICALLY PLEADED. 

In action for fire insurance, defense being breach of concurrent insurance clause, 
to which insured pleaded waiver because of examination as to loss by insurer, it was 
not necessary for insurer to specifically plead clause, that conditions or provisions of 
policy were not to be waived by such examination, to obtain benefit thereof. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

Error to Court of Civil Appeals of Eighth Supreme Judicial District. 

Action by A. P. Pecklo against the American Insurance Company of Newark, 
N. J., and another. From decision of Court of Civil Appeals (257 S. W. 626) re- 
versing a judgment for insurance companies, the latter bring error. Judgment of 
Court of Civil Appeals reversed, and judgment of district court affirmed. 

Geo. S. Wright and Thompson, Knight, Baker & Harris, all of Dallas, and Arm- 
strong & Morrow, of El Paso, for plaintiffs in error. 

R. B. Rawlins, J. U. Sweeney, and W. M. Coldwell, all of El Paso, for defend- 
ant in error. 

CHAPMAN, J. The Court of Civil Appeals at El Paso held in this case, being 
a suit on a fire insurance policy, that where the insurance company pleads a breach 
of the concurrent insurance clause and the insured by supplemental petition claims a 
waiver of this clause because of the insurance company’s subjecting the insured to 
an examination as to the amount of loss sustained, and there is in evidence a clause 
in the policy that the insured should submit to examination by the company, and 
that the company shall not be held to have waived any provision or condition of the 
policy or any forfeiture thereof by any act or proceeding on its part relating to such 
examination, the insurance company is not entitled to the benefit of the last-named 
clause because it failed to specially plead the provisions of such clause. 

This holding is in direct conflict with Germania Fire Ins. Co. v. McChristy et al. 
(Tex. Civ. App.) 101 S. W. 822. In the. last-named case the court had under con- 
sideration the precise question that we have stated in this case, and Judge Fisher 
discussed this issue in these words: 

“The court declined to consider this provision of the policy on the ground that 
it was not pleaded by the insurance company. The latter, in response to the claim of 
waiver asserted by the plaintiff, pleaded a general denial; and we are of the opinion 
that such plea was sufficient to require the court to consider the stipulation in the 
contract mentioned. There is no question in this case as to the fact that the policy 
contains such a stipulation, and the mere fact that it was not formally offered in 
evidence would not require the court to reverse merely for the purpose of requiring 
such formality to be observed, when it affirmatively appears that the stipulation was 
before the court and was presented to it for consideration by the appellant in the 
argument of the case. The court did not decline to consider the stipulation on 
the ground that it had not been offered in evidence, but, as said before, merely for 
the reason that, in its opinion, the pleading of the appellant was not -sufficient to 
authorize the court to consider the stipulation in opposition to the plea of waiver 
asserted by the plaintiff.” 

This excerpt from Judge Fisher’s opinion so clearly expresses our views on this 
question that we shall not attempt to enlarge on it. 

The judgment of the trial court was in favor of the insurance company, which 
judgment was reversed by the Court of Civil Appeals, upon the ground that the 
pleadings of the insurance company were insufficient in the particulars above men- 
tioned. We recommend that the judgment of the Court of Civil Appeals be reversed 
and that of the district court affirmed. 

GREENWOOD and PIERSON, JJ. The judgment recommended in the re- 
port of the Commission of Appeals is adopted, and will be entered as the judgment 
of the Supreme Court. 
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FABEN v. NORTHWESTERN NAT. INS. CO. OF MILWAUKEE. 
(No. 18923). 
(Supreme Court of Washington. March 17, 1925.) 
233 Pacific Reporter 915 
INSURANCE—FIRE INSURANCE POLICY HELD TO HAVE COVERED 

INSURED’S BARN AND NOT HIS RESIDENCE. 

Evidence held to sustain finding that fire insurance policy was intended to cover 
barn partly coverted into residence, and not insured’s dwelling house, though describ- 
ing block on which was the dwelling house. 

For other cases see Insurance, Dec. Dig. $155. 

Department 1. 

Appeal from Superior Court, King County; Ronald, Judge. 

Action by Vince H. Faben against the Northwestern National Insurance Com- 
pany of Milwaukee. From a judgment of dismissal, plaintiff appeals. Affirmed. 

S. H. Kelleran and Vince H. Faben, both of Seattle, for appellant. 

John W. Heal, Jr., of Seattle, for respondent. 

Brinces, J. This was a suit on a $3,000 fire insurance policy. A good many 
years ago the appellant owned blocks 7, 8, and 9, Mange’s First addition to East 
Seattle, on Mercer Island. In 1906 the plat of these blocks was vacated, and there- 
after the land was simple acreage. The appellant’s dwelling was located on what had 
been block 9. The two buildings were several hundred feet apart. For a number 
of years last past the barn had been, in part, converted into a residence. In order 
to clearly distinguish it from the residence proper we will speak of it as the barn. 
Two or three years ago the plaintiff's residence was destroyed by fire, and the 
question involved here is whether the defendant’s $3,000 fire insurance policy cov- 
ered the dwelling or the barn. The insurance was written on December 12, 1921. 
It insures a 1 1-2 story shingle roof frame dwelling located on “75 feet of block 7, 
Faben’s Acres, Mange’s First Addition to East Seattle, Mercer Island, King county, 
Washington.” In a general way the description of the building would apply to 
either the house or the barn. The plaintiff contended that this policy covered his 
dwelling, while the defendant contended that it covered the barn. The trial court 
found the facts with the defendant, and dismissed the suit. 

Long before the insurance was written a portion of the barn had been converted 
into a residence with three living rooms, and persons had lived therein. About the 
time of but before the issuance of this insurance, the appellant had increased the 
number of living rooms in the barn. He thought he ought probably to carry more 
fire insurance both on the barn and on the residence. He spoke with Mr. Pelletier, 
an agent of the respondent insurance company, asking him to view the property and 
make reasonably full coverage. The agent had previously insured part of the 
property, and was well acquainted with both the barn and the residence. As a 
result, the policy in question was written. 

The policy on its face makes a fairly strong case for the appellant. It insures 
the building on what had been block 7, and that is where the house was located, 
the barn being on block 9. But the strength of his case in this respect is greatly 
reduced by a consideration of the following facts: When the appellant requested 
Mr. Pelletier to write additional insurance, he also advised him to see certain other 
policies of insurance from which he could get a description of the property. This 
Mr. Pelletier did. Now, it appears that other companies issuing policies on the 
barn had described it as located on block 7, and if the respondent intended to insure 
the barn it was natural that it should make the mistake of locating it on what had 
previously been block 7. In addition to this, immediately before the issuance of 
this policy, one other company had $800 on the barn and respondent had $700, making 
$1,500 in all. That property was worth from $3,500 to $4,000, and the appellant 
desired considerably more insurance on it. The respondent then canceled its $700 
policy, and wrote this $3,000 policy. That appellant knew of this cancellation is 
certain. If this $3,000 policy was intended to cover the dwelling, then, after the can- 
cellation of the $700 policy, there was only $800 on the barn. Plainly nobody in- 
tended that situation, and it makes it reasonably certain that it was the intention 
that the policy in suit should cover the barn. 

There is also the additional fact that Mr. Pelletier testified that it was his 
intention, as agent for the respondent, to insure the barn and not the dwelling, and 
that he was led into the erroneous description by an examination of the previous 
policies written by other companies. 
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There is another important feature. After the residence was destroyed, the 
appellant was unable for the time being to find the policy in suit, but he desired 
to obtain an adjustment of the insurance on the dwelling, which it is conceded was 
several thousand dollars. The adjustor would not make any adjustment until he had 
an affidavit from both Mr. Pelletier and the appellant concerning the policy in 
question. The appellant’s affidavit stated that the respondent, acting through Mr. 
Pelletier, insured the household goods in the dwelling, and issued another policy for 
= which had been surrendered to the adjustor for information purposes, and 
that— 

“whatever the intention of Mr. Pelletier may have been with reference to the cover- 
ing clause therein contained, that it is entirely within the knowledge of Mr. Pel- 
letier and not the affant under whom he was acting at the time; that this afhant had 
no knowledge of the amount of insurance at any time on either of the buildings, 
but left the same entirely to Mr. Pelletier to protect the affiant against loss by fire.” 

The agent testified positively that the insurance was intended to be on the barn. 

The trial court, considering all these facts, found that the policy covered the 
barn and not the residence, and we cannot say that his findings were not in accord- 
ance with the weight of the testimony. 

We have no doubt that appellant’s suit was instituted in good feath, being led 
to believe from the face of the policy itself that it covered the dwelling, but it 
seems to us that the various circumstances which we have mentioned quite clearly 
show that he was mistaken. 

The judgment is affirmed. 

TOLMAN, C. J., and PARKER, MAIN, and ASKREN, JjJ., concur. 





~~ 
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MARINE 
STANDARD OIL CO. OF NEW JERSEY v. UNITED STATES. 
THE LLAMA 
(Argued Jan. 14, 1925. Decided Feb. 2, 1925.) 
No. 169 
45 Supreme Court Reporter 211 

1. INSURANCE—LOSS DUE TO PERIL OF SEA, AFTER VESSEL HAD 
BEEN SEIZED AND WAS BEING NAVIGATED BY NAVAL OFFICER, 
HELD RECOVERABLE UNDER WAR RISK POLICY. 

Loss sustained when steamer struck rock, though due to peril of sea, could be 
recovered under policy insuring ship, freight, and advances against war risks, 
including “takings at sea, arrests, restraints, and detainments,” etc., where vessel, 
at time of loss, had been seized by and was under the control of naval officer, and 
it was immaterial that the master took an active part in the navigation of the vessel. 

For other cases see Insurance, Dec. Dig. §409. 

2. UNITED STATES—GOV ERNMENT, HAVING ISSUED POLICIES AU- 
THORIZING SUITS, MUST BE ASSUMED TO HAVE ACCEPTED OR- 
DINARY INCIDENTS OF INSURANCE BUSINESS. 

The United States, having entered the insurance business and having issued 
war risk marine policies, providing for suits against the government in case of dis- 
agreement, under Act Sept. 2, 1914, § 5 (Comp. St. Ann. Supp. 1919, § 514e), 
must be assumed to have accepted the ordinary incidents of suits in such business. 

For other cases, see United States, Dec. Dig. §125. 

3. INSURANCE—INTEREST PROPERLY ALLOWED ON AMOUNT RE- 
COVERED FROM GOVERNMENT ON MARINE WAR RISK POLICY. 
Where war risk marine policy issued by United States under Act Sept. 2, 1914, 

§ 5 (Comp. St. Ann. Supp. 1919, §514 e), provided for payment of claims within 30 

days after complete proof of interest and loss should have been filed, interest was 

properly allowed from expiration of 30-day period after such proofs had been filed. 

For other cases, see United States, Dec. Dig. § 598. 

Mr. Justice McReynolds, dissenting in part. 

On Writ of Certiorari to the United States Circuit Court of Appeals for the 
Third Circuit. 

Libel by the Standard Oil Company of New Jersey, as owner, etc., of the 
steamship Llama, against the United States. Decree for libelant was reversed, 
and the cause was remanded, with directions, by the Circuit Court of Appeals (291 
F. 1), and libelant brings certiorari. Reversed, and decree of District Court modified 
and affirmed. 

Messrs. Cletus Keating and John M. Woolsey, both of New York City, for 
petitioner. 

The Attorney General and Mr. J. Frank Staley, of Washington, D. C., for the 
United States. 

Mr. Justice HOLMES delivered the opinion of the Court. 

This is a libel upon two policies of insurance issued by the Government insur- 
ing respectively the steamship Llama and her frieght and advances against war 
risks. Act of September 2, 1914, c. 293, § 5; 38 Stat. 711, 712 (Comp. St. Ann. 
Supp. 1919, § 514e). The libelant recovered in the District Court, but the decision 
was reversed by the Circuit Court of Appeals. 291 F. 1. A writ of certiorari was 
granted by this Court. 263 U. S. 694, 44 S. Ct. 37, 68.L. Ed—. 

The risks assumed by the insurer in the two policies included “takings at sea, 
arrests, restraints and detainments of all Kings, princes, and peoples, of what nation, 
condition or quality soever, and all consequences of hostilities or war-like operations, 
whether before or after declaration of war.” The loss happened as follows. On 
October 14, 1915, the Llama sailed from New York for Copenhagen with a cargo 
of oil, routed via Kirkwall that her papers might be examined. On October 29 
she was stopped by the British warship Virginia and was boarded by a lieutenant 
and four men, all armed, and her papers examined. The result was signalled to 
the Virginia and the lieutenant directed to proceed to Kirkwall, which was 400 
miles to the east ou the further side of the Orkneys, keeping to the northward of 
Scule Skerry and North Rona and not to pass between the islands at night. The 
steamer arrived off Westray Frith, one passage between the islands, on the night 
of October 30. The next morning it started on a course through Westray Frith 
but in a few hours struck a rock and was totally lest. 
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[1] In defense it is argued that the proximate cause was a marine peril not 
covered by the policies and that the decision should be governed by Morgan v. United 
States, 14 Wall. 531, 20 L. Ed. 738; Queen Insurance Co. v. Globe & Rutgers Fire 
Ins. Co., 263 U. S. 487, 44 S. Ct. 175, 68 L. Ed. 402, and other similar cases. But in 
those very strict applications of a well-known rule, however strong the motives of 
the insuréd or owners for acting as they did, the loss ensued upon their own conduct. 
But if a vessel should be taken from an owner’s hands without his consent and 
should be lost while thus held by a paramount power, obviously a company that had- 
insured against such a taking could not look beyond and attribute the loss to a peril 
of the sea. Whatever happens while the taking insured against continues fairly may 
be attributed to the taking. That is a non-conductor between the insured and sub- 
sequent events. See Muller v. Globe & Rutgers Fire Ins. Co., 246 F. 759, 763, 159 
a A. 61; Cory v. Barr, 8 App. Cas. 393, 398; Anderson v, Marten [1908] A. C. 

The Llama at the time of. the accident was under the paramount control and in 
the possession of the Virginia. We regard the differences between the testimony of 
the British officer and that of the master of the Llama as immaterial. The master, 
who was believed in the District Court, makes the intervention of the British lieu- 
tenant frequent, active, and the cause of a change of the course that the ship other- 
wise would have taken. But whether the intervention was more or less, if by mutual 
understanding, after a manifestation of armed force, the last word was with the lieu- 
tenant, it does not matter whether he uttered his commands often or rarely. The 
lieutenant while denying that he had a general charge of the navigation testifies again 
and again to facts that show that he assumed and was recognized to be the ultimate 
power. After his signaling his ship, the master, he says, asked him if he could pro- 
ceed “So I said, ‘Yes.’” He looked at the course to see that it complied with the 
orders from his captain. “The captain approached me and asked my permission to 
go through the Westray Frith. * * * I gave my consent.” If the captain had sug- 
gested a course that the lieutenant did not approve, the latter said he assumed that 
he had power to correct it. He recognized that the vessel might possibly be the sub- 
ject of prize court proceedings. Some comment was made upon the meagerness of the 
entries in the log as to any control of the master’s conduct. But after an entry 
“British naval officer boarded ship with prize crew” nothing more was necessary to 
show what the master understood his position to be, whether in fact the crew was a 
prize crew or not. As was said of similar facts in Muller v. Globe & Rutgers Fire 
Ins. Co., 246 F. 759, 762, 159 C. C. A. 61, that the vessel and her cargo were seized, 
arrested and detained within the meaning of the policy we think too plain to require 
must more than mention. It no more mattered that the master took an active part in 
the navigation than that the ship still was steered by one of the crew. 

As the vessel had passed out of the owner’s control before the accident by a 
seizure within the policy and as the loss happened while the vessel thus was held 
by an adverse hand, it follows that the libelant must prevail. 

(2, 3] Some question was made as to the allowance of interest. When the 
United States went into the insurance business, issued policies in familiar form and 
provided that in case of disagreement it might be sued, it must be assumed to have 
accepted the ordinary incidents of suits in such business. The policies promised that 
claims would be paid within 30 days after complete proofs of interest and loss had 
been filed with the Bureau of War Risk Insurance. The proofs seem to have been 
filed on January 11, 1917. Interest at 6 per cent. should be allowed from February 
11, 1917. The decree of the District Court will be corrected so as to allow for total 
loss of the Llama, $115,000, with interest at 6 per cent. from February 11, 1917; total 
loss of the freight, etc., $44,686.82, with interest at 6 per cent. from February 11, 
1917; Expenses incurred under sue and labor clauses, $2,270.34, with interest at 6 
per cent. from February 11, 1917. 

Thus modified the decree will be affirmed. 

Decree of Circuit Court of Appeals reversed. 

Decree of District Court modified and affirmed. ; 

Mr. Justice McReynolds is of opinion that the decree of the Circuit Court of 
appeals should be affirmed. s 

Mr. Justice Sutherland took no part in the decision. 
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ACCIDENT 
SMITH v. NATIONAL ACC. & INS. CO. OF LINCOLN. (No. 23034.) 
(Supreme Court of Nebraska. March 6, 1925.) 

(Syllabus by the Court.) 

202 Northwestern Reporter 622. 

I. INSURANCE—DEATH OF INSURED BY EXTERNAL, VIOLENT AND 
ACCIDENTAL MEANS WITHIN MEANING OF POLICY. MAY BE 
ESTABLISHED BY CIRCUMSTANTIAL EVIDENCE. 

Where an accident insurance policy provides for payment of loss when the death 
of the insured is caused by external, violent and accidental means, the death of the 
insured in such manner, within the meaning of the terms of the policy, may be 
established by circumstantial evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE—EVIDENCE OF DEATH THROUGH EXTERNAL, VIO- 
LENT AND ACCIDENTAL MEANS, HELD SUFFICIENT TO SUPPORT 
VERDICT FOR PLAINTIFF. 

Evidence examined and set out in the opinion, held sufficient to warrant the infer- 
ence that insured fell and struck his head on a water tank; that such fall was acci- 
dental; and that death was caused through external, violent and‘ accidental means. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from District Court, Holt County; Dickson, Judge. 

Action by Minnie Smith, revived in name of Faye Smith, executrix of the estate 
of Minnie Smith, deceased, against the National Accident & Insurance Company of 
Lincoln, Neb. From judgment for plaintiff, defendant appeals. Affirmed. 

Hainer & Flansburg, of Lincoln, and J. D. Cronin, of O’Neill, for appellant. 

J. A. Donahoe, of O'Neill, for appellee. 

Heard before Morrissey, C. J., Rose, Good and Evans, JJ., and Redick and 
Shepherd, District Judges. 

Goon, J. This is an action on an accident insurance policy by the beneficiary 
therein named, to recover for the death of the insured by accidental means. The 
defense is that the death of the insured was not caused by external, violent and acci- 
dental means. Plaintiff recovered. Defendant appeals. 

The policy in question was issued to the insured, Eugene H. Smith, insuring said 
Smith for a term of five years from the date of the policy against bodily injuries 
resulting in death, effected directly and independently of all other causes through 
external, violent and accidental means, and where there are some external and visible 
marks of an injury. 

The following pertinent facts are shown by the record: On the morning of 
July 6, 1920, and within the lifetime of the policy, the insured, Eugene H. Smith, 
was found dead, with his head submerged in water in a small watering tank in a 
pasture in which insured kept a milch cow. The watering tank consisted of half 
of a kerosene barrel, located from six inches to three feet inside the south fence of 
the pasture. The fence consisted of either two or three wires, the top wire being 
loose enough so that a person, by pressing the wire down, could step over the fence 
at a point just east of the tank. The surface of the ground immediately around the 
tank for a distance of five or six feet was bare where the grass had been tramped 
out by the animals drinking at the tank. In the latter part of the night previous, 
there had been a heavy rain and the ground around the tank was soft and muddy, 
so that, as one witness stated, he could stick his finger into the ground to a depth of 
an inch or an inch and a half. : 

It was the custom of Mr. Smith to go to the pasture every morning at about 
7 o'clock, or a little before, to milk his cow. On the day previous to his death 
Mr. Smith and his family had attended a celebration at Orchard, and returned to his 
home at Page, Nebraska, about 10:30 o'clock at night, after which he went down 
to the business part of the village and returned to his home about midnight. At 
about this hour one of Mr. Smith’s daughters, who had also attended the celebra- 
tion and had come home on a night train, came into the house, and her father was 
then reading his newspaper. She talked with her father for a few moments and 
he was in a pleasant, jolly, mood. This is the last that was seen of him alive. At 
that time there was no marks or indications of any injury noticeable upon his person. 
The next seen of him was by a neighbor, who also kept a cow in the same pasture, 
and who, on going to the pasture to milk his own cow at about 7 o'clock in the morn- 
ing, saw a milk pail by the side of the water tank. On going near the tank he dis- 












Acc. ] Smith v. National Acc. & Ins. Co. of Lincoln 1147 





covered the body of Mr. Smith lying over the tank, with his head and left arm in the 
tank and under the water; the right arm outside of the tank and resting upon the 
milk pail, with, possibly, the bail of the pail over his right arm. His head was to 
the west and his feet to the east, the body parallel with the fence adjacent to the 
tank. A careful examination of the ground around the tank was made, which dis- 
closed no tracks leading thereto, save two foot-marks just east of the tank, indicating 
that Mr. Smith had stepped over the fence just east of the tank and on the toe or ball 
of his foot, and that the foot had slipped in the mud, showing one foot to have slipped 
forward and the other slightly backward. The toe of one shoe was resting at the 
end of one of the marks where his foot had apparently slipped. There was no mud 
on his shoes. When the body was removed from the tank it was ascertained that his 
hat was on his head and his glasses were on, unbroken. When the hat was removed 
there was disclosed a bruise or abrasion over the right eye, an inch or more long and 
a half-inch wide. The bruised place was raised or swollen to the thickness of a lead 
pencil, and was slightly discolored, but the skin was not cut. There was also some 
blood’in his mustache beneath the nose. The body was cold, but rigor mortis had not 
set in, or at least the body was not yet stiff, thus indicating that death had occurred 
but a short time before. There was no evidence of any struggle. There was no 
autopsy. 

It is the theory of the plaintiff that Mr. Smith went to the pasture in the morn- 
ing, as usual, to milk his cow, and that upon stepping over the fence his foot slipped 
and he fell, striking his head on the tank, probably rendering him unconscious, and 
that, with his head submerged in the water in the tank, he was drowned or suffocated. 

There was evidence on behalf of defendant tending to show that nearly two years 
prior to this time Mr. Smith had suffered an attack of influenza, which left him 
with a weak heart; that at one time he fainted in a barber shop, and that at other 
times, in his place of business, he evinced great weakness and complained of his heart. 
For many years immediately preceding his death, Mr. Smith was engaged in the bank- 
ing business in Page. For some time prior to -his death his bank had been in an 
insolvent condition. There was evidence tending to show that Mr. Smith had violated 
the banking laws by making false entries in the bank books, and it is the theory of 
the defendant that Mr. Smith either committed suicide because of worry and dread 
over possible exposure in his banking transactions, or that the worry and fear had 
induced an attack of heart failure, and that his death was due either to suicide or 
to his heart disease. There is evidence on behalf of the plaintiff tending to show 
that, while Mr. Smith had suffered from a weak heart for several months after his 
attack of influenza, he had entirely recovered therefrom, and for a year or more had 
been in his usual good health, and that he had not appeared to be laboring under any 
mental stress or worry. 

Defendant urges that the circumstances disclosed are not sufficient to warrant the 
interferences that death was due to violent and accidental means; that it is not proper 
to build one inference upon another in order to establish a fact which should be 
proved, and urges that in this case it is necessary, in order to permit a recovery, to 
infer from the facts proved: First, that Smith had a fall; second, that the fall was 
accidental ; and, third, that death was the proximate result of accident rather than of 
disease. 

[1] That one inference may not be based solely on another inference may be 
conceded to be fundamentally sound. The real question presented, however, is whether 
death by external, violent and accidental means, within the meaning of the insurance 
policy, may be proved by circumstantial evidence. An affirmative answer to this 
question has been so often given by the decisions of this and other courts that the 
rule may be said to be firmly established. In making application of the rule to the 
instant case, it is necessary to determine whether the circumstances proved warrant 
the inferences: First, that the insured fell; second, that the fall was accidental; 
and, third, that the fall, rather than disease, was the proximate cause of death. We 
are of the opinion that each and every one of these inferences may be drawn from 
the evidence. 

The circumstances clearly indicate that Smith entered the pasture by getting 
over the fence immediately east of the water-tank. The circumstances also indicate 
that upon stepping over the fence his foot slipped, so that his toe was at the end of 
the mark showing where his foot had slipped, all clearly indicating a fall. There 
is nothing from which an inference could be fairly drawn that it was other than 
accidental. The foot slipping back would naturally precipitate the body forward or 
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toward the tank. The fact that insured’s hat and glassed were on his head and that 
his milk pail was evidently on his arm or in his hand when he fell further indicates 
an accident. Besides, there is nothing to indicate, or from which one could infer, 
that the fall was premeditated. Therefore, we think that the inference may be 
fairly drawn that there was a fall and that it was accidental. The great weight of 
the evidence is to the effect that Mr. Smith had recovered from his attack:of in- 
fluenza at least a year before the accident, and there is nothing to indicate that he 
was suffering from any serious heart trouble at the time. The wound on his fore- 
head would be precisely where one would expect to find it if, in the fall, he had 
struck his head upon the tank. As he was facing the tank, he must have been near to 
the right side thereof, since his right arm was hanging over the side of the tank 
and his left arm and head were in the tank. The wound was over the right eye and 
would be in the place where one would naturally expect it to be if he had fallen 
against the outer edge of the tank. The fact that his hat was on his head would 
account for the skin not being entirely cut through. The further fact that the 
wound was slightly discolored would indicate that it was of recent occurrence and 
very shortly before death. The further fact that it was raised and swollen clearly 
indicates that it occurred before death. The physicians testified that such a wound 
could produce unconsciousness, and that, with his head submerged in water, death 
would soon follow. If death had been due to heart disease, so that there would 
have been a stopping of circulation, the wound on his head would not have swollen, 
since circulation of the blood would be necessary to cause the swelling from the 
congestion of the blood. Under the facts and circumstances disclosed by the record, 
we think every inference that was necessary to entitle the plaintiff to recover could 
be drawn from the evidence before the jury. 

So far as the suicide theory is concerned, it is not very seriously argued. That 
such an act should have been contemplated by the insured and carried out in the man- 
ner disclosed seems highly improbable. 

[2] We are of opinion that the verdict is sustained by the evidence. The judg- 
ment is right, and is, therefore, affirmed. 


GROSSMAN v. LONDON GUARANTEE & ACC. CO., Limited. 
(Supreme Court. Appellate Term, First Department. March 6, 1925.) 


208 New York Supplement. 

1. INSURANCE—UNDER POLICY INSURING MEMBERS OF CLUB, MEM- 
BERS, NOT CIL‘JB, ARE INSURED; CLUB HELD AGENT FOR IN- 
SURER IN COLLECTING AND PAYING OVER PREMIUMS. 

Where claims of club member, holding certificate under accident policy issued 
to club insuring its members, was payable directly to members, member, and not 
club, was insured, and club was insurer’s agent to collect and pay over premiums. 

(For other cases, see Insurance, Dec. Dig. §§ 156[1], 186[3].) 

2. INSURANCE—PROVISION OF ACCIDENT POLICY INSURING MEM- 
BERS OF CLUB THAT NOTICE TO CLUB SHOULD BE SUFFICIENT 
NOTICE OF CANCELLATION HELD INVALID. 

Provision of accident policy insuring members of club that notice to club of 
cancellation of policy canceled insurance of members was invalid, under Insurance 
Law, § 107. 

(For other cases, see Insurance, Dec. Dig. §229[3].) 

3. INSURANCE—WHERE INSURER REJECTED INSURED’S CLAIM ON 
GROUND POLICY WAS CANCELED, FILING PROOF OF LOSS WAS 
NOT REQUIRED. 

Where insured’s claim under accident policy was rejected, without investigation, 
on ground that policy had been canceled, insured was not required to do useless 
act of filing proof of loss, or of otherwise complying with policy. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Appeal from Municipal Court, Borough of Manhattan, Sixth District. 

Action by Edward Grossman against the London Guarantee & Accident Co., Ltd. 
From a judgment dismissing his complaint, plaintiff appeals. Reversed and new 
trial ordered. 

Argued February term, 1925, before Guy, McCook, and Proskauer, JJ. 

Charles Braunhut, of New York City (Harris Jay Griston, of New York 
City, of counsel), for appellant. 

William Butler, of New York City, for respondent. 
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McCook, J. In an action to recover in an agreement of indemnity contained 
in a policy of accident insurance, the defendant insurer pleaded, among other 
things, cancellation and failure to file proof of loss. These are the two important 
matters of controversy, and, since each must in our opinion be resolved in favor 
of the appellant, it is unnecessary to examine minor question. 

Plaintiff was a member in good standing of the Travel Club of America. He 
had paid his premium to the club under the policy issued to it for its members 
and was the holder of a certificate. On account of financial difficulties, the club 
failed to forward to defendant the premium moneys paid in by plaintiff and its 
other members, and the defendant for that reason sought to cancel all the insurance 
of members by a notice of cancellation sent to the club itself. Concededly no 
notice of cancellation was ‘sent, directly or indirectly, to the plaintiff, although 
defendant knew the plaintiff’s address, or had access to it under the policy of 
insurance in question. The main matter to be determined is whether the notice given 
by defendant to the club was sufficient to defeat plaintiff's claim in this action. 

[1,2] It is not disputed that any claim of plaintiff recoverable under the policy 
would be payable directly by the insurer to him; he and not the Travel Club, of 
which he is a member, was the assured. For the purpose of collecting and paying 
over premiums, the club was the agent of defendant. Matter of Brown v. Supreme 
Court Order of Foresters, 176 N. Y. 132, 68 N. E. 145; Riess v. Supreme Conclave 
Improved Order Heptasophs, 177 App. Div. 845, 164 N. Y. S. 878. Nevertheless, 
defendant seeks to escape the duty of giving plaintiff notice of cancellation under 
a clause of the policy which reads as follows: 

“This policy may be canceled at any time by the said club upon written notice 
to the company, stating when thereafter cancellation shall be effective. The company 
may cancel the policy or cancel the insurance on any member at any time by five 
days’ written notice to the said club. Cancellation of the policy shall have the effect 
of canceling the insurance as to every member. Notice of cancellation (of the 
policy or of the insurance on any member) in writing delivered to the said club 
or mailed addressed to the said club at the address herein given shall be a sufficient 
notice, and the check of the company or of its authorized agents similarly mailed 
or delivered as soon as the amount of unearned premium has been ascertained by 
the company shall be sufficient tender of the unearned premium.” 

Evidently, apart from the question of timeliness, the method provided in this 
clause was followed by defendant in the case before us. Is such a provision valid? 
We hold not. Without considering the general principles of right and justice, 
expressed in the reports or based on reason and analogy, which have been here 
argued, we are of opinion that section 107 of the Insurance Law of the state of 
New York (as added by Laws 1913, c. 155, and amended by Laws 1922, c. 286) 
determines this point against the clause of the policy and in favor of the plaintiff’s 
contention. This section prescribes the standard provisions for accident and health 
policies and reads in part as follows: 

“(d) No such policy shall be so issued or delivered which contains any provision 
(1) relative to cancellation at the instance of the insurer * * * unless such provisions 
which are hereby designated as optional standard provisions, shall be in the words 
and in the order in which they are hereinafter set forth. * * * 

“The insurer may cancel this policy at any time by written notice delivered to 
the insured or mailed to his last address.” 

If the meaning of these extracts is what it appears to be, they forbid precisely 
the kind of a substitution for the purpose of notice of cancellation adopted in the 
defendant’s form of policy. No authority is required to satisfy us that an insurer 
cannot in any such fashion defeat a plain enactment of the Legislature. 

[3] The defendant concedes that, immediately upon presentation of the plaintiff’s 
claim, it was rejected on the ground of cancellation; that is, the attempted cancellation 
addressed to the club. Defendant’s counsel upon the trial expressly stated: “We 
did not make any investigation here; we relied on our rights that the policy was 
canceled.” Under such circumstances the assured is not required to file a proof 
of loss, or otherwise comply with policy provisions, for to do so would be useless. 
Miles v. Casualty Co. of America (Sup.) 115 N. Y. S. 1, affirmed 136 App. Div. 
908, 120 N. Y. S. 1135, also affirmed with slight modification as to pleading in 
203 N. Y. 453, 96 N. E. 744. 

Judgment reversed, and new*trial ordered, with $30 costs to appellant to abide 
the event. All concur. 
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HOWELL v. AMERICAN NAT. INS. CO. (No. 62.) 
(Supreme Court of North Carolina. March 4, 1925.) 
26 Southeastern Reporter 603. 

2. INSURANCE—BENEFICIARY UNDER LIFE POLICY PROCURED AND 
PAID FOR BY INSURED NEED NOT HAVE INSURABLE INTEREST. 
Beneficiary under life policy need not have an insurable interest in life of in- 

sured, if insured procured the policy and paid the premium himself. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

3. INSURANCE—EVIDENCE THAT INSURED PROCURED POLICY ON 
HIS LIFE AND PAID THE PREMIUMS, SUFFICIENT. 

Evidence that insured procured the policy on his life and paid the premiums, 
beneficiary not having insurable interest in his life, held sufficient to go to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3 2 
4. INSURANCE—MATERIALITY OF FALSE REPRESENTATION, IN AP- 

Te OF BENEFICIARY’S RELATIONSHIP, HELD QUESTION 

OF LAW. 

Whether false statement in application for accident insurance, that person named 
beneficiary in case of death, was insured daughter, was material under facts of case, 
held a question of law. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

5. INSURANCE—WHEN MATERIALITY OF FALSE REPRESENTATION 
IN APPLICATION QUESTIONS FOR JURY, STATED. 

Where there is a controversy as to the facts, or on the facts admitted or found, 
the court cannot hold that knowledge or ignorance of them, on all the facts of the 
case, would or would not naturally influence judgment of insurer, question of mate- 
riality of false representation in application for insurance is for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

6. INSURANCE—FALSE REPRESENTATION, IN APPLICATION, OF RE- 
LATIONSHIP OF BENEFICIARY IMMATERIAL. 

False representation in application for accident insurance, that beneficiary named 
in case of death was insured’s daughter, Ae/d not material, and so under C. S. § 6289, 
not to avoid the policy. 

(For other cases, see Insurance, Dec. Dig. § 298.) 

Appeal from Superior Court, Washington County; N. A. Sinclair, Judge. 

Action by Eva Howell, by next friend, Van Howell, against the American 
National Insurance Company. Judgment for plaintiff, and defendant appeals. No 
error. 

On September 29, 1920, defendant, in consideration of the statements made in 
a written application, "signed by him, issued to John Walker, a policy of insurance. 
In said application John Walker stated that his age, at nearest birthday, was 33 
years and that, in case of his death, the beneficiary should be Eva Howell, related to 
him as daughter. The policy provided indemnity for loss of life, limb, limbs, sight, 
or time, caused by accidental means, and for loss of time by sickness. Defendant 
agreed to pay to insured certain sums fixed by the terms of the policy for loss of 
limb, limbs, sight, or time. For loss of life, resulting directly and exclusively of all 
other causes, from bodily injuries sustained solely through external, violent, and 
accidental means, defendant agreed to pay to the beneficiary named the principal sum 
of $500 with an increase of 10 per cent. for each consecutive year’s renewal of the 
policy. If beneficiary named did not survive insured, the indemnity for loss of life 
was payable to the executors or administrators of insured. 

John Walker, the insured, died on October 18, 1922, leaving surviving plaintiff, 
Eva Howell, named in the application as beneficiary of indemnity provided in the 
policy for loss of life. Summons in this action was issued on April 27, 1923, and 
the action was tried at January Term, 1925, of the Superior Court of Washington 
County, before Judge Sinclair and a jury. The verdict was as follows: 

“(1) Was John Walker’s death the direct and exclusive result of bodily injuries 
sustained solely through external violence and accidental means? Answer: Yes. 

“(2) Was Eva Howell the daughter of John Walker, as stated by him in the 
application for the policy? Answer: No. 

“(3) Did the beneficiary, Eva Howell, have an insurable interest in the life of 
John Walker at the time the policy was issued? Answer: No. 

“(4) Did John Walker procure the policy of insurance, and pay all premiums 
thereon as a gift to Eva Howell? Answer: Yes. 
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“(5) In what amount, if any, is the defendant indebted to the plaintiff? Answer: 
$550 and interest from October 18, 1922.” 

From judgment in accordance with this verdict defendant, having excepted 

thereto, appealed, assigning errors based upon exceptions. 
. L. Whitley, of Plymouth, for appellant. 

Horace V. Austin, of Plymouth, for appellee. 

Connor, J. [1] Defendant, in apt time, tendered issues as set out in statement of 
case on appeal, and excepted to the refusal of the court to submit the same as tendered. 
Defendant also excepted to issue No. 1 and to issue No. 4, as submitted by the court. 
The issues submitted arose upon the pleadings, liberally construed, and the answers 
thereto were determinative of the matters in controversy between the parties. The first 
issue tendered would have unduly limited the right of plaintiff to recover in this 
action, as it was predicated upon the assumption that defendant was liable, under the 
policy, only in the event that the death of insured was the result of injuries caused by 
the Norfolk Southern Railroad Company. It is true that plaintiff alleges in her 
complaint that John Walker “was accidentally struck near Mackey’s, N. C., by the 
Norfolk Southern train.” Defendant, however, had insured John Walker “against 
death or disability resulting directly and exclusively of all other causes from bodily 
injury sustained solely through external, violent, and accidental means, and had 
agreed that if loss of life should result solely from “such injury” it would pay to 
the beneficiary the amount provided in the policy as indemnity for such loss. If 
death was the result of such injury, it was wholly immaterial whether the injury 
was caused by the Norfolk Southern Railroad Company or not. The issue sub- 
mitted was in the identical language of the policy and embodied the essential fact 
alleged in the complaint. 

Nor was there error in submitting issue No. 4. The right of the plaintiff to 
recover as beneficiary named in the application for the policy was not to be determined 
solely by whether or not she had an insurable interest in the life of John Walker at 
the time the policy was issued. Assuming that the jury should answer issue No. 3 
in the negative, as it did, it became material, under the law, to plaintiff’s cause of 
action and to her right to recover, to determine whether or not insured procured the 
policy to be issued on his own life, and whether or not he paid the premium required 
to keep the policy in force. The issues submitted by his honor were proper issues. 
There was no error in refusing to submit the issues tendered by defendant. 

Defendant relies, chiefly, on his appeal, upon its contention that plaintiff cannot 
recover in this action (1) because she had no insurable interest in the life of John 
Walker, at the date of the issuance of the policy under which she claims as bene- 
ficiary; and (2) because of the statement in the application by John Walker that 
she was his daughter, contending that this was a false statement of a fact material to 
the acceptance of the application and the issuance of the policy by defendant. These 
contentions are presented by defendant’s motion for judgment as of non-suit, to 
the refusal of which defendant excepted. There are other exceptions presenting 
these contentions. Assignments of error, based upon these exceptions, are discussed by 
counsel for defendant in his brief, with full citation of authorities relied upon to 
sustain.the exceptions and with his accustomed clearness of statement and intelligent 
comprehension of the principles of law involved. 

[2] These contentions of defendant cannot, however, be sustained. It is true 
that a contract of life insurance, not supported by an insurable interest, is held to 
be contrary to public policy, and void. Vance on Insurance, p. 125. An insurable 
interest in the life of another has been defined to be “such an interest, arising from 
the relation of the party obtaining the insurance, either as creditor of or surety for 
the assured, or from ties of blood or marrige, to him as will justify a reasonable 
expectation of advantage or benefit from the continuance of his life.” May on Insur- 
ance, § 102, cited and approved in Trinity College v. Insurance Co., 113 N. C. 245, 
18 S. E. 175, 22 L. R. A. 291. See Albert v. Insurance Co., 122 N. C. 94, 30 S. E. 
327, 65 Am. St. Rep. 693; Powell v. Dewey, 123 N. C. 105, 31 S. E. 381, 68 Am. St. 
Rep. 818; Hinton v. Insurance Co., 135 N. C. 321, 47 S. E. 474, 65 L. R. A. 161, 
102 Am. St. Rep. 545; Victor v. Mills, 148 N. C. 116, 61 S. E. 648, 16 L. R. A. (N. S.) 
1020, 16 Ann. Cas. 291; Hardy v. Insurance Co., 152 N. C. 291, 67 S. E. 767; Life 
Ins. Clearing Co. v. O’Neill, 106 F. 800, 45 C. C. A. 641, 54 L. R. A. 225, and 
note; Warnock v. Davis, 104 U. S. 779, 26 L. Ed. 926. 

However, every person has an insurable interest in his own life, and may law- 
fully insure it for the benefit of his own estate, or in behalf of any other person. 
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It is not necessary that such beneficiary shall possess an interest in the life insured. 
Vance on Insurance, p. 125; Albert v. Insurance Co., 122 N. C. 93, 30 S. E. 327, 65 
Am. St. Rep. 693. In Hardy v. Insurance Co., 152 N. C. 286, 67 S. E. 767, Justice 
Hoke, writing for this court, says: 


“We consider it, however, as established by the great weight of authority that 
where an insurant makes a contract with a company, taking out a policy on his own 
life for the benefit of himself or his estate generally, or for the benefit of another, the 
policy being in good faith and valid at its inception, the same may, with the assent 
of the company, be assigned to one not having an insurable interest in the life of the 
insured; provided this assignment is in good faith, and not a mere cloak or cover for 
a wagering transaction.” 


See Pollock vy. Household of Ruth, 150 N. C. 211, 63 S. E. 940; Johnson v. In- 
surance Co., 157 N. C. 107, 72 S. E. 847; Wooten v. Order of Odd Fellows, 176 
N. C. 52, 96 S. E. 654. 


Where the insured procures a policy of insurance on his own life, and pays the 
premiums himself, he may name as beneficiary, in the event of his death and of 
liability of the company for the loss thereby sustained, a person who has no insurable 
interest in his life, at the date of the issuance of the poliey. The insurable interest 
covered by the policy is the interest which the insured has in his own life; the 
amount due by the terms of the policy is indemnity for the loss which the insured sus- 
tains by his death, and is payable to the beneficiary, not as an indemmity for his loss, 
by the death of the insured, but as a bounty in accordance with the direction of 
the insured. So, after the policy has been issued, payable to the estate of the insured, 
or to another, it may be assigned, subject to the provisions of the policy itself, 
to one who has no insurable interest in the life of the insured at the date of the 
assignment. It is only when a policy has been issued upon the life of another, upon 
application and for the benefit of one who has no insurable interest in the life in- 
sured, and who pays or undertakes to pay the premiums, that the policy is void as 
against public policy. Such a policy is a wagering transaction. So, although a policy 
of insurance be issued, payable to the estate of the insured, if, at the inception of the 
contract, there is an agreement that it shall subsequently be assigned to one who has 
no insurable interest and who agrees to pay the premiums, the policy is void, for, 
notwithstanding the form of the transaction, it is in fact a wager upon the life of 
another, and is therefore condemned by the law as against public policy. Hinton v. 
Insurance Co., 135 N. C. 321, 47 S. E. 474, 65 L. R. A. 161, 102 Am. St. Rep. 545. 
A contract of insurance is primarily a contract for indemnity, and where there can 
be no loss there can be no indemnity. 


[3] In view of the law as thus declared, his honor having instructed the jury 
that if they found the facts to be as testified, they should answer the third issue 
“No,” it became material to ascertain whether or not John Walker procured the 
policy on his own life, and himself paid the premiums thereon. The learned judge 
properly submitted the fourth issue. We cannot sustain defendant's contention that 
there was no evidence upon which the jury could answer this issue in the affirmative. 
The testimony of Emma Howell was sufficient for that purpose. She testified that 
John Walker gave her the money and that she sent it to the defendant to pay the 
premiums. She is the mother of plaintiff, but the credibility of her testimony was 
for the jury. There is evidence corroborating her testimony. There was no error in 
the refusal of his honor to allow the motion of non-suit upon defendant's first con- 
tention. 

[4] John Walker, the insured, in his application for the policy of insurance, 
upon which this action was brought, designated plaintiff as beneficiary, in case of his 
death, and stated that she was his daughter. This was not a true statement. She 
is not related to him by blood or marriage. Defendant contends that the statement 
of the relationship of beneficiary to the insured was material, and being false, as 
appears by the evidence of plaintiff, rendered the policy void, at least so far as 
plaintiff’s right to recover as beneficiary is involved. It is not contended that the 
statement was fraudulent; only that it was material, within the meaning of C. S. 6289. 

Whether or not the statement of relationship between insured, who procured 
the policy upon his own life, and paid the premiums thereon, designating as beneficiary, 
in case of death, one who had no present insurable interest in his life, and such bene- 
ficiary was material under the facts of this case, is a question of law. The rule by 
which the materiality of a statement, made in an application for a policy of insurance 
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is to be determined has been settled in this state. Chief Justice Hoke, in Insurance 
Co. v. Box Co., 185 N. C. 543, 117 S. E. 785, says that: 

“In authoritative cases construing the law [C. S. § 6289] it is held that every 
fact untruly asserted or wrongfully suppressed must be regarded as material if the 
knowledge or ignorance of it would naturally influence the judgment of the under- 
writer in making the contract at all, or in estinmmating the degree and character of 
the risk, or in fixing the rate of the premium.” 

See Schas v. Insurance Co., 166 N. C. 55, 81 S. E. 1014; Bryant v. Insurance Co., 
147 N. C. 181, 60 S. E. 983; Fishblate v. Insurance Co., 140 N. C. 589, 53 S. E. 354. 

In that case, insured stated in his application for the policy that he had never had 
spitting of blood, or Spanish influenza. Both statements were found by the jury to 
be false, but not fraudulent. This court held that this was a material representation, 
and being false the policy should be surrendered and canceled. “The statute itself and 
the general principles applicable are to the effect that fraud is not always essential, 
and that the contract will be avoided if statements are made and accepted as induce- 
ments to the contract which are false and material.” Insurance Co. v. Woolen Mills, 
172 N. C. 534, 90 S. E. 574. The court took judicial notice of the fact, very generally 
recognized, that spitting of blood always is regarded as a dangerous symptom, and 
that Spanish influenza has a tendency, at least for a period following the disease, 
to weaken the resisting powers of a patient. These facts would naturally call for a 
further and fuller investigation. 

[5] But whether a representation is material or not is not always a question of 
law. It is sometimes a question of fact or rather, like the question of negligence, or 
reasonable time, a mixed question of law and fact. Where there is a controversy as 
to the facts, or where, upon the facts admitted or found by the jury, the court can- 
not hold that knowledge or ignorance of them, upon all the facts in the particular 
case, would or would not naturally influence the judgment of the underwriter in 
making the contract at all, or in estimating the degree and character of the risk, 
or in fixing the rate of premiums, an appropriate issue, should be submitted to the 
jury, in order that they may upon competent evidence, determine whether or not the 
representation was material. 

In Hines v. Casualty Co., 172 N. C. 225, 90 S. E. 131, L. R. A. 1917B, 744, 
applicant for insurance policy represented that he was in sound condition, mentally 
and physically, with no exceptions at date of application. There was evidence that 
at this date, applicant had hernia, and the company contended in defense to an action 
on the policy, that the statement that applicant was sound, physically, was false, and 
that such’ false statement was material. There was evidence as to the effect of the 
hernia upon the soundness of applicant’s physical condition. Plaintiff testified that 
the hernia caused him no trouble and no suffering. An expert testified that in his 
opinion the hernia would not affect applicant’s health to any degree. The court 
held that the issue involving the materiality of the representation was properly sub- 
mitted to the jury. An instruction that whether plaintiff was in sound health or 
not was a matter for the jury to determine upon the evidence, depending upon the 
extent of the hernia and its effect upon the physical condition of the applicant, was 
approved. 

ee In Gardner v. Insurance Co., 163 N. C. 375, 79 S. E. 806, 48 L. R. A. (N. S.) 
714, Ann. Cas. 1915B, 652, the submission of an issue as to whether a representation, 
which the jury found was false, was material or not, was approved in opinion written 
by Walker, J., who says: 

“Whether it [the representation] was material depends upon how, if at all, it 
would have influenced the company in the respect we have just stated. The determin- 
ing factor, therefore, in such case is, whether the answer would have influenced the 
company in deciding for itself, and in its own interest, the important question of 
Co., 167 N.C. 23, 83 S. E. 5. 

See Daughtridge v. Railroad, 165 N. C. 188, 80 S. E. 1080; Hardy v. Insurance 
accepting the risk, and what rate of premium should be charged.” : 

[6] We have then for consideration the question whether the representation of 
the relationship between the applicant and the beneficiary was material or not. Did 
the fact that the beneficiary was represented to be related to applicant as his daughter, 
naturally and reasonably influence the company to accept the application and to issue 
the policy in which she is designated as beneficiary in case of death? There is no 
controversy as to the facts involved in the consideration of this question. 

Applicant states that his name is John Walker; that he is 33 years of age; that 
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in case of his death, his beneficiary shall be Eva Howell, related to him as daughter. 
If the company had attached any importance to the relationship, it would have 
observed that Eva Howell, as daughter of John Walker, would have borne his name, 
unless she was married, and that the age of John Walker—33 years—made it im- 
probable that he had a married daughter. It is significant that no information is 
sought from John Walker as to whether or not he was married. 

The primary purpose of this policy was to provide indemnity to John Walker for 
loss of limb, limbs, sight, or time, caused by accidental means, or loss of time caused 
by sickness. Only in the event of this death, caused by external, violent, and acci- 
dental means, is provision made for the payment of the principal sum, as indemnity 
for loss of life, to Eva Howell as beneficiary, and then only if she survive him. If 
she does not survive_insured, the indemnity is payable to the executors or adminis- 
trators of insured. The fact, which it is admitted was falsely represented, could not 
have added to or in any manner affected the risk involved. Liability of the com- 
pany for the indemnity provided could arise only in the event that insured should 
die as the result of a bodily injury, sustained solely through external, violent, and 
accidental means. Whether or not the beneficiary was the daughter of the applicant 
could not have naturally and reasonably influenced the company in accepting the 
application and issuing the policy. 

Upon the uncontroverted facts in this case, his honor was correct in holding 
that the false representation of the relationship between insured and beneficiary was, 
as a matter of law, immaterial. No explanation is suggested upon the record as to 
how this misrepresentation occurred. In any event it was immaterial, and there was 
no error in overruling motion for non-suit upon the second contention of defendant. 
The effect of a false statement as to relationship between insured and beneficiary, 
made in the application for a policy of insurance, does not seem to have been here- 
tofore presented to this court. In 14 R. C. L., p. 1079, it is said that “even where 
representations are made warranties, a misstatement as to relationship of the bene- 
ficiary does not, according to the better opiinon, avoid the policy, though the con- 
trary has been held.” There are full citations to sustain the text. 

In Berdan v. Insurance Co., 136 Mich. 396, 99 N. W. 411, 4 Ann. Cas. 332, it was 
held that a false statement in an application for a policy of life insurance, to the 
effect that the beneficiary named in the application is a nephew of applicant, there 
being in fact no blood relation between them, will not avoid the policy, notwith- 
standing a clause therein to the effect that misstatements in the application shall 
forfeit and annul all rights named in the policy. This holding is declared by the 
annotator to be contrary to the weight of authority. In the cases cited to sustain 
the note, the statement of relationship is treated as a warranty ‘and not as a representa- 
tion. Where the statement is, by virtue of a statute, as in this jurisdiction (C. S. 
6289) not a warranty, but a representation, which does not avoid the policy, unless 
fraudulent or material, the authorities seem to be to the effect that the statement 
of relationship, certainly in the absence of allegation and proof to the contrary, is 
not material. See Cunat v. Supreme Tribe of Ben Hur, 249 Ill. 448, 94 N. E. 925, 
34 L. R. A. (N. S.) 1192, Ann. Cas. 1912A, 213; Goff v. Supreme Lodge, 90. Neb. 
578, 134 N. W. 239, 37 L. R. A. (N. S.) 1191. 

Assignments of error not discussed in this opinion have been considered, and 
cannot be sustained. The judgment is affirmed. There is no error. 


NORLUND v. RELIANCE LIFE INS. CO. OF PITTSBURGH. 
(Supreme Court of Pennsylvania. Feb, 9, 1925.) 
128 Atlantic Reporter, 93. 

1. INSURANCE—CONTRACT CONSTRUED FAVORABLY TO INSURED. 
Insurance contract is construed favorably to insured; all doubts being resolved 

in his favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—VIOLATION OF ACCIDENT POLICY NOT CLEAR, IN 
VIEW OF SCHEDULES AND OCCUPATION AS STATED IN POLICY. 
That what insured was doing when killed at railroad crossing, driving an 

automobile with some material for enlarging his father’s garage, was a violation 

of accident policy held not clear under any aspect of the case; there being nothing 
in any of the schedules with which to compare his occupation as stated in policy. 

(For other cases, see Insurance, Dec. Dig. § 531.) 
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3. INSURANCE—CONSTRUCTION OF “TRUCKMAN” IN SCHEDULE 
DOUBTFUL. 

In view of dictionary definitions of “truckman” held doubtful whether such word 
in accident insurer’s schedule should be construed as the driver of an auto truck. 

(For other cases, see Insurance, Dec. Dig. § 531.) 

4. INSURANCE—WHETHER ACTS CONSTITUTED DOING “ORDINARY 
TORY ABOUT RESIDENCE,” WITHIN ACCIDENT POLICY, FOR 
Applicability to facts of provision of policy for payment of full amount, if 

insured be accidentally killed while doing “ordinary duties about his residence,” held 

for jury, where insured, living next door to his father, was returning on a half 
holiday with material for enlarging his father’s garage, in which he kept a number 
of articles. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

5. INSURANCE—CHANGE OF OCCUPATION FOR JURY, WHERE MORE 
THAN ONE INFERENCE PERMISSIBLE. 

Whether insured at time of accident had changed his occupation or was doing 
act pertaining to one more hazardous held for jury; there being more than one 
inference which could be drawn from the admitted or established facts. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Court of Common Pleas, Lycoming County; Wm. Maxwell, 
President Judge. 

Action by Ruth M. Norlund against the Reliance Life Insurance Company of 
Pittsburgh. Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued before Frazer, Walling, ‘Simpson, Kephart, Sadler, and Schaffer, JJ. 

Frank P. Cummings, of Williamsport, for appellant. 

Harry C. Fithian, of Williamsport, for appellee. 

Wattinc, J. On October 18, 1922, Charles A. Norlund was killed at a railroad 
crossing near his home in Lycoming county, and this suit by his widow was on a 
$5,000 accident insurance policy held by him in the defendant company, where‘?n she 
was the beneficiary. Plaintiff recovered a verdict and judgment for the full amount, 
and defendant has appealed. 

In the policy Norlund’s occupation was_stated as “manufacturer of hardware 
specialties, secretary and salesmanager, office duties and traveling only.” The policy 
provides, inter alia, as follows: 

“This policy includes the indorsements and attached papers, if any, and contains 
the entire contract of insurance except as it may be modified by the company’s 
classification of risks and premium rates in the event that the insured is injured 
after having changed his occupation to one classified by the company as more 
hazardous than that stated in the policy, or while he is doing any act or thing 
pertaining to any occupation so classified, except ordinary duties about his residence 
or while engaged in recreation, in which event the company will pay only such portion 
of the indemnities provided in the policy as the premium paid would have purchased 
at the rate but within the limits so fixed by the company for such more haza:dous 
occupation.” 

Norlund lived next door to his father and kept his motorcycle, lawn mower, 
garden tools, etc., in the latter’s garage. The afternoon of the accident, being 
observed as a half holiday, Norlund was assisting two men in the work of enlarging 
the garage, and in connection therewith it became necessary to procure about a 
ton of sand. For that purpose he took a Ford touring car, which had been converted 
into a small truck by replacing the rear seat with a box, and, accompanied by his 
father, drove about one-half a mile, got the sand and, while rteurning therewith, 
was killed at a railroad crossing. 

{1, 2] Defendant had a duly established classification of risks, and avers 
Norlund was rated under class 1; and, while admitting he had not changed his 
occupation, contends that when killed he was doing an act pertaining to the 
occupation of “truckman” rated in class 4, and that thereunder, according to its 
schedule of rates and benefits, the beneficiary was entitled to only $1,875, and that 
judgment should be entered accordingly. This contention is untenable for several 
reasons. An insurance contract must be construed favorably to the insured and all 
doubts resolved in his favor. See Teutonia Ins. Co. v. Mund, to use of Biddle, 102 
Pa. 89; Humphreys v. Benefit Ass’n, 139 Pa. 264, 20 A. 1047, 11 L. R. A. 564; Grandin 
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v. Ins. Co., 107 Pa. 26; Hughes v. Central Ass. Ins. Co., 222 Pa. 462, 71 A. 923; 
Stone’s Adm’rs v. United States Casualty Co., 34 N. J. Law, 371, 375. As stated in 
1C. J. 414: 

J case there is any ambiguity in the policy, the rule is that all provisions, 
conditions, or exceptions which in any way tend to work a forfeiture of the policy 
or limit or defeat liability thereunder should be construed most strongly against 
those for whose benefit they are inserted, and most favorably toward those against 
whom they are meant to operate.” 

While Norlund was nominally placed in class 2, there is nothing in any of 
the schedules with which to compare his occupation as stated in the policy. ‘True, 
class 1 includes “hardware manufacturer, office duties only,” but is silent as to 
“secretary, salesmanager and traveling,” except that “traveling” appears in classes 
1, 2, and 3, according to conditions stated. It is therefore not clear, under any 
aspect of the case, that what he was doing amounted to a violation of the policy. 
See Sefton v. London G. & A. Co., Ltd., 274 Pa. 46, 117 A. 406. 

[3, 4] Aside from the conclusion just stated, it is doubtful whether the 
word “truckman” in the schedule should be construed as the driver of an auto 
truck, treating the Ford car in question as such; for the Standard Dictionary, 
the Century Dictionary, and Webster’s Dictionary all define truckman as: 

(1) “One who does business in the way of barter.” (2) “One who drives a 
truck, or whose business it is to convey goods on trucks.” 

Moreover, the above-quoted provision of the policy requires payment of the 
full amount where the insured is accidentally killed while doing ordinary duties 
about his residence. The question of the application of this provision, under the 
facts developed at the trial, was properly submitted to the jury. The insured’s 
occupation was as stated in the policy, but he employed much of his spare time 
caring for a large garden and lawn; he also did some work in and about his 
father’s garage, and was so engaged on the day in question. His work there might 
properly be treated as ordinary duties about his residence, and, had he been killed 
while crossing the street for some purpose connected therewith, it could not be 
declared as matter of law that the accident happened outside the scope of such 
duties, neither can it because the accident happened while crossing a railroad for 
a like purpose. 

[5] Upon the facts there is nothing to take this case out of the general rule 
that the question of whether the insured had changed his occupation, or at the 
time of injury was doing an act pertaining to one more hazardous, was for the 
jury to decide. “Te question whether the insured has changed his occupation 
within the provision of the policy is properly left to the jury under instructions.” 
1 Am. & Eng. Enc. of Law (2d Ed.) p. 303. “Issues arising out of the evidence 
as to whether the insured, at the time he was injured, had changed his occupation, 
or was engaged in an act pertaining to an occupation more hazardous than that 
for which he was insured, are for the jury to determine under proper instructions.” 
Crawford v. Travelers’ Ins. Co., 263 Pa. 232, 106 A. 206. To like effect are Scott 
v. Penna. Casualty Co., 240 Pa. 341, 87 A. 963; Campbell, Adm’x, v. Great Eastern 
Casualty Co., 73 Pa. Super. Ct. 333. Such case is for the court to decide only 
where but a single inference can be drawn from the admitted or established facts; 
here more than one inference might be drawn therefrom, hence it was for the jury 
to pass upon. 

The judgment is affirmed. 


FEDERAL LIFE INS. CO. v. HERRING. (No. 10,864.) 
(Court of Civil Appeals of Texas. Forth Worth. Dec. 13, 1924. Rehearing Denied 
Jan. 24, 1925.) 
269 Southwestern Reporter, 255 

1. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT 
INSURED DIED FROM BODILY INJURY INFLICTED INDEPEND- 
ENTLY OF OTHER CAUSES THROUGH ACCIDENTAL MEANS. 
Evidence held to sustain finding that insured died from bodily injury inflicted 


directly and independently of all other causes through external, violent, and 
accidental means. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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2. INSURANCE—LEGAL OBLIGATION AND EFFECT OF POLICY HELD 

SUFFICIENTLY PLEADED. 

Petition alleging issuance of policy of accident insurance, copy of which was 
attached, that insured received blow which independently of other causes resulted 
in death, and that insurer refused to pay amount it became liable for, held sufficiently 
to plead legal obligations and legal effect of policy. 

(For other cases, see Insurance, Dec. Dig. § 631.) 

Buck, J., dissenting in part. 

Appeal from District Court, Stephens County; C. O. Hamlin, Judge. 

Action by Elizabeth Herring against the Federal Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

J. L. Goggans, of Breckenridge, and W. L. Moore, of Dallas, for appellant. 

Will R. Saunders and V. L. Shurtleff, both of Breckenridge, for appellee. 

Buck, J. Mrs. Elizabeth Herring filed suit in the district court of Stephens 
county against the Federal Life Ins. Co. alleging that her husband, Charlie Gee 
Herring, prior to his death had an accident policy in the defendant company, in the 
sum of $5,000. That on or about July 19, 1922, her husband was employed as an oil 
driller, working on an oil well near the town of Eliasville, Young county, and that, 
while so employed and in the regular course of his employment, he received an injury 
in the right side in the region of the appendix by receiving a blow or accidently 
striking his right side against some external object, and as a result thereof his 
appendix was bruised and bursted, which said condition is generally known as 
traumatic appendicitis, and that her husband died as a result of said trauma or 
injury. She alleged that she had made application and proof of death to the 
defendant company, but said company had failed and refused to pay the amount 
of said policy. She prayed for a judgment for the face value of the policy, with 
12 per cent penalty and reasonable attorneys’ fees, which she alleged to be $1,000. 

In answer to objections filed by defendant, the plaintiff filed a trial amendment, 
in which she alleged: 

“That on or about July 19, 1922, Charlie.Gee Herring did sustain a bodily injury 
through external, violent, and accidental means, which resulted independently and 
exclusively of all other causes in his death. That no other person was present when 
said injury was received, and a better description of the manner in which said 
injury was received is unable to be given by reason of said fact.” 

The cause was submitted to a jury on one special issue, to wit: 

“Did Charlie Gee Herring on July 19, 1922, sustain a bodily injury through 
external, violent, and accidental means, which resulted independently or exclusively 
of all other causes in his death? Ans. Yes.” 

From a judgment for plaintiff in the sum of $6,600, with interest, the defendant 
has appealed. 

This case is dependent largely on the same statement of facts as cause No. 10,674, 
Texas Employers’ Insurance Association v. Elizabeth Herring, 269 S. W. 249, which 
‘was affirmed by this court on May 17, 1924, motion for rehearing overruled October 
18, 1924. There are some differences in the evidence, which we will hereinafter note, 
but in the main the testimony is the same. 

[1] Appellant’s first four propositions attack in various forms the finding of the 
jury that Herring’s death was caused by “bodily injury through external, violent, 
and accidental means, which resulted independently or exclusively of all other causes 
1 his death.” In the former case, Mrs. Herring testified that her husband, on his 
return from the well and while he was suffering severe pains, told her that he had 
been injured. In the present case she testified: 

“He drove the same car we used in going to Eliasville. It was about three 
hours after that when I saw him again—between 2 and 3 o’clock. I saw him next 
when he drove up in the car alone. He was driving the car with one hand and 
holding his side with the other. When he left me three hours before that his 
appearance was fine as to health. I saw him in the ear with one hand to his side, 
and when the car stopped I assisted him out of the car. He told me what had 
happened to him.” 

Dr. B. F. Edwards, after stating that he had been the family physician for 
or or four years, though he had never waited on Mr. Herring professionally, 
testified : 

“IT was called to see Mr. Herring professionally during July, 1922. I saw him 
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on the 23rd of July, 1922. I had seen him three or four days prior to that time, 
however, first on the 19th of July, I think it was. I do not remember who called 
me to see Mr. Herring, but think the call came from his wife to me. My best 
recollection is that I saw him shortly after noon on the 19th of July, around 2 or 3 
o'clock. I saw him at his home near Eliasville. When I first saw him then he 
was on the gallery of his home propped up by pillows in a bending or cramped 
position, and appearing to be in great pain and suffering. In fact, he was suffering 
great agony and pain at the time I first reached him. His wife, Mrs. Elizabeth 
Herring, was present at the time I first saw him. I made a physical examination 
of Mr. Herring on that day. I placed him upon the bed, undressed him, and made 
a thorough physical examination of his body, together with the history of what was 
the trouble with him, from the patient. His wife was present at the time I made 
this examination. I based my diagnosis upon the objective symptoms of injury I 
found on his body, which were marked discoloration, enlargement, and swelling. * * * 

“No person. other than Mr. Herring, made any statement to me or in my presence 
at the time I first saw Mr. Herring as to how he was injured.” 

We think that the testimony of plaintiff, the wife of the deceased, and of his 
family physician, as shown in the excerpt from the statement of facts hereinabove, 
as well as perhaps from other testimony in the statement of facts, sustains the 
findings of the jury that the deceased died from bodily injury inflicted directly and 
independently of all other causes through external, violent, and accidental means, 
and that propositions 1, 2, 3, and 4, should be overruled. 

[2] Proposition 4 is as follows: 

“Plaintiff in the lower court did not sufficiently plead the legal obligations created 
by the insurance policy sued upon herein, and does not plead the legal effect thereof.” 

In her second amended petition, plaintiff alleged that: 

The defendant company issued “its policy of insurance in writing, whereby 
it insured the life of said Charlie Gee Herring for the sum of $5,000 against accident, 
which resulted to the said Charlie Gee Herring, which would cause his said death, said 
policy being issued for the benefit of the plaintiff herein, and the defendant thereby 
promised to pay, and became bound and liable and obligated to pay, said sum of 
$5,000 to the plaintiff upon the death of the said Charlie Gee Herring, as is more 
fully shown by policy No. S. C. 22,893, reference to which is here made, and said 
policy is hereby made a part hereof, the same as if herein fully written.” 

In her trial amendment she further pleaded as is hereinabove shown. While it 
does not appear from the transcript that the original policy or a copy thereof was in 
fact attached to the pleading, yet in the oral argument it was agreed that said policy 
was treated as if attached. A copy of the policy appears in the statement of facts. 

Appellant cites the cases of Guadalupe County v. Johnston, 1 Tex. Civ. App. 713, 
20 S. W. 833; Burks v. Watson, 48 Tex. 107, and other cases supporting the con- 
tention that the petition must not only plead the facts upon which plaintiff relies 
for recovery, but must state the legal effect thereof. As confined to the present suit, 
plaintiff was required, not only to allege that the defendant had issued its policy 
insuring the deceased against death caused by his sustaining a bodily injury through 
external violence and accidental means which resulted independently or exclusively 
of all other causes in his death, but that defendant was bound and obligated by 
the terms of its policy to pay the amount named in the policy upon his death from 
such causes. The plaintiff pleaded that: 

“On or about the day and date above mentioned the said Charlie Herring, 
while in the course of his employment received a blow or lick, or came in contact 
with some external object striking him in the right side, which produced or caused, 
solely and independently exclusive of all other causes, such a traumatism or injury 
as resulted in his death, and in this connection the plaintiff alleges that the accidental 
injury so received by Mr. Herring caused and produced, solely and exclusively 
and independently of any natural condition or disease, the death of the said Charlie 
Gee Herring.” 

Plaintiff further alleged that: 

“Said defendant company has failed and refused to pay said sum, and still 
fails and refuses to pay same or any part thereof, and on account thereof the said 
defendant has become liable and bound to pay unto this plaintiff, in addition to 
the face value of said policy, 12 per cent. damages on the amount thereof,” etc. 

We think, in view of all the pleadings of plaintiff hereinabove mentioned, and 
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in view of the agreement, that the policy itself should be considered as a part of 
plaintiff’s pleadings, that the assignment should be overruled, and it is accordingly 
ordered. 

[3] The other assignments urged in appellant’s brief are to the argument of 
counsel for the plaintiff below. This argument by V. L. Shurtleff, counsel for 
plaintiff, was delivered as the closing speech to the jury, and he said: 

“They say that because that man [referring to deceased] who had been on the 
road all night failed to tell them that he fell from the derrick stool, that he did 
not do it. But if they could prove by Otto Kidd, who met him a few hundred 
yards from the well and had a conversation with him, if they could prove by 
Otto Kidd that he did not tell him he did not fall from the derrick stool, it would be” 
—whereupon counsel for defendant interposed objection to this line of argument, 
and stated that Kidd’s testimony had been passed on by the court and excluded. 
Mr. Shurtleff then proceeded as follows: 

“They argue that this man did not-tell Dr. McCollum he fell from the derrick 
stool—I say if they could prove by Otto Kidd, who met him near the well, that he 
did not tell him he fell from the derrick stool, while he was in his right mind, 
before he had, taken that all night ride, there would be some force in the argument, 
but to wait on the man four days, in his agony, driven all night long and say I 
will hold you accountable because you did not tell this man, that is begging 
the question.” 

The court then said: 

“Judge Shurtleff, one moment. I want to rule on the question, and want to 
instruct the jury the testimony of Otto Kidd is before the jury; the court excluded 
part of it; any reference to what might have been testified by Otto Kidd will not 
be considered by the jury.” 

Whereupon Mr. Shurtleff proceeded as follows: 

“There was no suggestion what might have been testified to, but I do say, 
gentlemen of the jury, that this argument is fairly deducible from the testimony; 
that they proved by Dr. McCollum that four days later he did not tell him that 
he fell from the derrick stool, but they don’t ask Otto Kidd whether or not he 
told him that he did not fall from the derrick stool. Our mouths were closed when 
they were faced by the man that met him as he came from the well, one hand 
on his side, and one on the steering wheel in such manner he could not take his 
car from the road. They were anxious to ask the nurse who attended him in the 
condition he reached Fort Worth whether or not be told her how the accident 
happened, but they dare not ask Dr. Edwards if he told him that he fell from 
the derrick stool.” 

Whereupon counsel for defendant objected again to the argument and the court 
replied, “Yes,” but did not further instruct the jury, and counsel for plaintiff was 
allowed to proceed as follows: 

“I say if they could prove by people who talked with him [referring to deceased] 
when his mind was clear, I say if they could prove by this little woman [plaintiff 
who was present in the courtroom at the time], if they could prove by Dr. 
Edwards, if they could prove by Otto Kidd, the man who first saw him, that he 
said nothing to them about having suffered an accident, then they could in good 
faith come before a jury and argue that nothing was said about it, but so long 
as they refuse to ask these people the questions and then invite a jury of 12 good 
men and true of Stephens county to send this little woman from the courthouse 
with a verdict againsht her, because men in Fort Worth and nurses in Fort Worth 
who attended him in the condition he was in when he got there say he said nothing 
to them about it, as long as I can raise my voice in her behalf, I will denounce 
that way of undertaking to try a case as being unfair to the plaintiff here.” 

Other argument of the same character was made by the same counsel for 
plaintiff, over the objections of defendant. 

The writer thinks this argument was calculated to induce the jury to believe 
that if Otto Kidd, Mrs. Herring, and Dr. Edwards had been permitted to testify 
as to what the deceased said to them on the occasions when the witness first saw 
him after he left the well, they would have said that he told them he had been 
injured in some accident. He is further of the opinion that such testimony, at 
least, from the witness Kidd and Mrs. Herring would have been admissible as 
res geste. In McGowen v. McGowen, 52 Tex. 657, the Supreme Court held, 
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in a divorce suit by the husband against the wife, that statements made by the 
wife about the time of the separation between the husband and wife, and out 
of the presence of the husband, were admissible as res geste. The court said: 

“Under the circumstances as developed by the testimony, the declarations of 
Mrs. McGowen made but a short time before the separation, and in regard to it, 
and when, as described by one of the witnesses, ‘she seemed to be in great distress 
and crying,’ made, it may reasonably be inferred, to the witness as a friend and 
adviser, we are of opinion, were so much a part of the final act of separation, and 
explanatory of its cause as to have been proper for the consideration of the jury, 
in connection with all the other facts and circumstances of the case.” 

These questions involved the state of mind of the defendant at the time whether 
she expressed a want or consent to the separation or otherwise, or whether she 
was opposed thereto, etc. 

In Travelers’ Insurance Co. v. Mosley, 8 Wall. 397, 19 L. Ed. 437, the Supreme 
Court of the United States held that, whenever the bodily or mental feelings of 
an individual are material to be proved, the usual expressions of such feelings 
are original and competent evidence. That the declarations of the party himself 
are evidence to prove his condition, ills, pains, and symptoms, whether arising from 
sickness, of from an injury by accident or violence. That the declarations of 
deceased in that case as to the cause of his injury, as that he had fallen down 
stairs, made immediately after the occurrence, were admissible as part of the res 
geste to show such cause. In the cited case it was material to recovery to show 
that assured died from the effects of an accidental fall down the stairs in the 
night. The wife of deceased was permitted to testify: : 

“That the assured left his bed Wednesday night, the 18th of July, 1866, between 
12 and 1 o’clock; that when he came back he said he had fallen down the back 
stairs and almost killed himself; that he had hit the back part of his head in falling 
down stairs; * * * she noticed that his voice trembled; he complained of his 
head, and appeared to be faint and in great pain.” . 

The son of assured testified: 

“That he slept in the lower part of the building, occupied by his father; that 
about 12 o’clock of the night before mentioned, he saw his father lying with his 
head on the counter, and asked him what was the matter; he replied that he had 
fallen down the back stairs and hurt himself very badly.” 

This testimony was held by the court to be admissible. 

In M., K. & T. Ry. Co. v. Moore (Tex. Civ. App.) 59 S. W. 282, it was held 
that declarations by one injured as to what caused the accident, though made several 
hours thereafter, were admissible as a part of the res geste. Statements of bodily 
feeling are a part of the res geste, if made at the time of the pain or suffering, 
and need not be made at the time of the original injury. St. Louis & S. W. Ry. 
Co. v. Gill (Tex. Civ’ App.) 55 S. W. 386; T. & P. Ry. Co. v. Lee (Tex. Civ. 
App.) 51 S. W. 351, writ of error denied in 51 S. W. 351, 21 Tex. Civ. App. 174, 
$7 S. W. 573; 1. & G: N. Ry. v. Cain, 3 Yex. Cw. App 539-0 S. W.. 571. 
Jones, Commentaries on Evidence, vol 2, p. 825, § 348, quoting from a decision 
cited, says: 

“The declarations must be calculated to unfold the nature and quality of the 
facts which they are intended to explain; they must so harmonize with those facts 
as to form one transaction. There must be a transaction of which they are con- 
sidered a part; they must be concomitant with the principal act, and so connected 
with it as to be regarded as the result and consequence of coexisting motives.” 

Where one injured in a vehicle drove directly and immediately to a house a 
short distance away, her declarations shortly after she alighted concerning her 
physical condition were properly admitted. H. & T. C. Ry. v. Thompson (Tex. 
Civ. App.) 138 S. W. 1066, and cases cited. Many other decisions might be cited 
sustaining the admissibility of statements made by the deceased in the instant case 
a short time after he began to suffer, and made while he was continuing to suffer, 
as to the cause of such suffering, and as to whether or not he had been hurt. 

It is evident from this bill of exception that the objection to Otto Kidd, Mrs. 
Herring, and Dr. Edwards, telling what statement, if any, the deceased made to 
them, respectively, as to having received an injury, was made by the defendant, 
and that, if the testimony had been admitted, it would have been favorable to 
plaintiff. Believing, as the writer does, that such testimony was admissible, he 
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is of the opinion that no reversible error is shown by reason of this argument, and 
that the judgment of the trial court should be affirmed. But the majority do not 
agree with this disposition of the case. Their views are expressed in the following 
discussion, by Chief Justice Conner: 

The majority concur in the general statement made by our associate and in the 
ruling announced by him upon the sufficiency of the pleadings, but we have been 
unable to agree that the assignments relating to the argument for plaintiff below 
should be overruled. The argument complained of was by Mr. Shurtleff for plaintiff, 
delivered during the closing speech to the jury, and is sufficiently set out by Mr. 
Justice Buck in his opinion, and need not therefore be here repeated. 

The vital issue in the case was whether the deceased Charlie Gee Herring, 
on July 19, 1922, within the meaning of the policy on which the plaintiff declared, 
“sustained a bodily injury through external, violent, and accidental means which 
resulted independently or exclusively of all other causes in his death.” It is not 
contended in behalf of appellee that there was any direct evidence tending to show 
the manner in which the deceased received his injury, if injury he did receive. 
The plaintiff’s theory upon the trial apparently was that the deceased was struck 
in the side with the derrick stool, and hurt in a fall. The derrick stool was used 
by the deceased as a driller to stand on while manipulating the cable attached to 
the drill, and, so far as the evidence tends to show, there was no other thing in 
use or at the place where he was working with which an injury of the character 
claimed could have been inflicted, unless possibly the crossbar or handles affixed 
to the cable with which it was manipulated. But it is mere conjecture to say 
that these handles could have been given a sudden or violent turn that hurt the 
deceased in.the side, for the reason that the position of these handles with reference 
to the deceased’s body while standing is not shown in the evidence. That is, it 
is not shown whether they were above or below the point on the deceased’s side 
where his wife and the doctor testified the discoloration was found. And, in order 
to give a clear setting for the argument, and to show how acutely the evidence 
offered in behalf of appellant conflicted with the theory of plaintiff’s case, we will 
briefly refer to the testimony. 

Mrs. Elizabeth Herring, the wife, referred to in the argument of counsel as 
a “little woman,” testified that prior to the injury the deceased was in good health. 
Several other witnesses also testified that theretofore he had been in good, or apparent 
good, health. The wife testified that some three hours after her husband had left 
that morning for work he returned, driving his car with one hand and holding 
his side with the other; that he was suffering intense pain, and that his side was 
black and blue and swollen. Dr. Edwards also testified that when he was called 
to examine the deceased he found his side discolored and swollen, and that Mr. 
Herring was suffering great pain, and, substantially, he gave it as his opinion that 
the discolored side was caused by some external blow or violence which resulted 
in traumatic appendicitis and death. In answer to a question, however, he stated 
to Mr. Moore, of counsel for appellant, that “no one could tell positively what 
caused his death.” He further stated that the condition he found “is not usually 
found in appendicitis cases.” The only person present at the time and place where 
it is urged that Mr. Herring was injured was Mr. Claude Campbell. He testified 
to the effect that he did not see the deceased fall or anything strike him and heard 
no complaint made, except that the deceased complained of his side hurting him, 
or that he had hurt his side. He further said that, “when Herring said his side 
hurt him or he had hurt his side, he did not undertake to tell what caused it”; 
that he did not “hear anything that sounded like a man falling off a derrick stool 
or anything of that kind”; nor did the. testimony of this witness indicate that there 
was anything other than the stool upon which Mr. Herring could have been hurt. 

The next witness was Mr. Otto Kidd, a neighbor, who met Herring going home 
from the well. He testified that Herring seemed to be in a lot of pain and distress, 
and was driving with one hand and holding the other to his side. There was 
nothing in the testimony of this witness to show that Herring received any injury; 
nor did this witness make any statement of a declaration made by Herring as to 
how his injury occurred. 

E. C. Shannon testified that he was working on the same well on the morning 
shift; Mr. Herring working in the evening. That when Herring got to the well to 
work that day about 10 minutes to 12 he asked him how he was feeling and Herring 
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said “he was feeling bad, and did not believe he could work. That is the talk we 
had there before he went to- work that day. * * * Herring had made some com- 
plaint to me about not feeling well within two or three days before that. He said 
something about his stomach bothering him. * * * He did make complaint on 
that day when he come to work, and I also heard him speak of it two or three days 
before that.” This witness further testified in answer to a question that he con- 
sidered the derrick stool “very good”; that he “did not see any evidence on the floor 
of the derrick when I returned that day of the derrick stool having slipped or fallen 
on the derrick floor.” 

M. B. Hale testified that he was a drilling contractor. That the first time he 
saw Mr. Herring after the alleged injury wsa the next day. That he went to his 
house and found him in bed and asked him how he was feeling, and Herring said 
he was feeling “mighty bad.” He did not say what was the matter with him. When 
he asked him what was the matter with him “he told me his stomach was cramping 
him, giving him trouble. * * * He was suffering a good bit, and I asked him 
if the doctor had been to see him. He told me he had, and I asked him what 
seemed to be the matter with him, and he said that he did not know. I asked 
him what the doctor said was the matter with him, and as well as I remember 
he said the doctor said he did not know what was the matter with him. * * * I 
remember him stating he had similar troubles before this with his stomach. He 
told me that he had stomach trouble before. that, and laid off the previous well— 
on the well he was drilling before -he was drilling for me.” 

H. S. Renshaw testified, among other things that he was an interne at St. 
Joseph’s Hospital in Fort Worth when Mr. Herring was admitted to that hospital, 
and that as such interne he made “the general history and examination record of 
this case, which is attached to these interrogatories and is a part of the record of 
St. Joseph’s hospital.” That he got the information that he entered in the hospital 
record under head of “general history and examination record” from C. G. Herring 
himself. That it was elicited in answer to questions, and volunteered. That at the 
time Mr. Herring gave this information he was rational. That he did not see any 
bruises or discoloration in the region of the appendix. 

In the general history and examination record to which the witness referred, 
under the head of family history, appears the statements that the father of Mr. 
Herring was in good health at 64; that his mother died at 54 with catarrah of the 
stomach; that he had two brothers and three sisters living and in good health. 
No history of tuberculosis or cancer in family. Under the head of personal history 
was stated that patient had measles, mumps, and whooping cough when a child. 
Had typhoid fever when nine years old, and was sick about two months. Had 
malarial fever and chills from age of two until sevef. Had influenza a few years 
ago. Had had no operation or injuries. 

Under the head of “present complaint” is the following: 

“Four days ago took sick with sour stomach and heartburn. Stomach felt 
distended. Had many eructations (belching) of sour gas. Has had several similar 
attacks in the last three years, but none of which lasted as long as this one. Thinks 
it was from chewing tobacco, as they would pass off when he quit chewing. Attacks 
had no particular time relation to his meals.” 

Under the head of “physical examination” was recited that: 

The patient “is a male, age 37; occupation oil driller; rather obese. Head and 
neck, no obnormalities seen. Tongue heavily coated. Teeth good; abdomen slightly 
distended, tender and particularly sore in rt. illiac region (flank). Heart: double 
murmur heard, diastolic (dilation or fillings) and systolic (contracting or emptying), 
former heard best at base, nad transmitted to the great vessels of the neck. Systolic 
heard best at apex. Pulse normal. Lungs: no adventious sounds (coming from 
without) heard.” 

Dr. C. H. McCollum, the physician who operated on Herring, testified that he 
was 47 years of age, resided in Fort Worth, and that he had graduated from Barnes 
Medical College, St. Louis, Mo., which is a recognized school. That he had been 
engaged in the practice of medicine and surgery for 21 years. That he operated 
on Mr. Herring for appendicitis on July 22, 1922, at St. Joseph’s Infirmary. That: 

“IT made a thorough examination of the patient before operating on him. When 
I examined him I found him in an exhausted condition, suffering pain in the right 
side of the belly, some fever, abdomen distended and rigid. I gave diagnosis as 
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appendicitis, and based the diagnosis on his history and present symptoms. * * * 
On operating on the patient I found a ruptured, gangrenous appendix, with free 
pus in the abdomen. There were adhesions about the side of the appendix and all 
around the appendix. He had ganrgrenous (putrification) appendicitis. It was just 
an ordinary natural case of its kind. As far as the case itself is concerned, it was 
like all of them of its kind, but he had a very bad heart in connection with the 
appendictis, and had traveled by way of auto the night before from his home. This 
trip had produced a great deal of exhaustion. He had nothing unusual except the 
ruptured and gangrenous appendix, a bad heart and general exhaustion. I found 
no symptom, sign, mark, or trace of any bodily injury on the body and person of 
Charlie Gee Herring. I do not recall any statement to me by the said Charlie Gee 
Herring of any bodily injury. In fact he made no such statement to me. It was 
a plain, simple case of appendicitis. * * * The condition in which I found him 
at the time of my examination was produced by natural causes and no other. In 
my opinion, as a physician, the sole cause of the death of Charlie Gee Herring was 
a ruptured gangrenous appendix, a bad heart, and brain complication. There was 
no contributing or secondary cause of the death of Charlie Gee Herring, except 
as I have already mentioned.” 

Sister M. Johanna testified that she resided at St. Joseph’s Infirmary, Fort 
Worth, and was supervisor of the operating room, and had been there three years; 
that Charlie Gee Herring was admitted to St. Joseph’s on July 22, 1922, and 
remained there two days. That: 

She “saw the body in the region of the appendix after it was shaved, and 
before it was painted with iodine, but did not see any bruises or discoloration 
of any kind on his body in the region of the appendix. * * * I had every 
opportunity to ascertain whether or not there was any bruise or discoloration of any 
kind on Mr. Herring’s body in the region of the appendix on July 22, 1922.” 

O. R. Grogan testified that he was a physician and surgeon and resided in Fort 
Worth and assisted Dr. McCollum in operating on Mr. Herring. That: 

He “carefully examined the body of Mr. Herring in the region of the appendix 
and at the particular spot where the incision was made, after it had been shaved. 
There was no bruises or discolorations on his body. * * * I have operated on 
between 400 and 500 persons for appendicitis, probably before July 22, 1922. A 
gangrened appendix is one where the circulation has been cut off from the appendix 
by inflammation, and it becomes gangrened and begins to slough. As to appendicitis 
resulting from traumatism (injury) or an external force, traumatism would be a 
rare occurrence. I have never seen a case, and I suppose I have seen between 
1,000 and 1,500 cases of appendicitis. In my examination of the body of Mr. 
Herring there was no evidence of any injury or traumatism, no discoloration and 
bruises; it would be almost a physical impossibility to injure the appendix by 
external force. It would be difficult on account of the appendix being situated so 
deeply in the abdomen. As to the effect upon a patient of an external blow 
of sufficient violence to injure or rupture the appendix and produce appendicitis 
and to produce the condition I found in Herring, will say that a blow sufficient to 
cause the rupture of Mr. Herring’s appendix would have caused instant death. The 
skin would be bruised, lacerated, and discolored. It would have caused more or 
less discoloration of the fat. The muscles would have been lacerated, bruised, and 
black. A blow sufficient to cause such a rupture would have bruised all the intestines 
practically. * * * The appendix was situated on the back side of the cecum 
(blind gut or cul-de-sac, which would make it still more impossible for the appen- 
dicitis to have been of traumatic origin. No cases of traumatic appendicitis have 
come under my observation. I have never heard of any. * * * I found there 
was considerable fat in Charlie Gee Herring’s body between the skin of the abdomen 
and the appendix. A larger amount of fat was found there than is found in the 
average man at that place. The distance from the outer skin to Charlie Gee Herring’s 
appendix was between four and five inches. In my opinion, if Herring had received 
a blow in the region of the appendix sufficient to have ruptured the appendix and 
produce the condition in which the appendix was found at the time of the operation, 
it would have caused instant death. In my opinion, if he had received such a blow 
he could not, within an hour afterwards, have walked to a Ford car and then driven 
the car a distance of approximately three-quarters of a mile without aid.” 

In the condition of the evidence, it seems apparent to the majority that the 
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argument of counsel was in violation of Rule 39, governing district and county 
courts, which requires counsel “to confine the argument strictly to the evidence and 
to the arguments of the opposing counsel.” It is clear that there was no evidence 
to the effect that the deceased was hurt by or upon the stool upon which he had 
been standing, or by any other specific thing shown in the testimony, and it is not 
made to appear by facts recited in the bill of exception relating to the matter 
(though in the argument it is so assumed) that the argument quoted was in reply 
to argument of counsel upon the other side. Had counsel stated to the jury in 
express terms that, had appellant’s counsel asked Otto Kidd, Dr. McCollum, and 
deceased’s wife, the answers of those parties would have been that the deceased 
declared that he fell off of the stool and hurt his side no one, the majority thinks, 
could reasonably say that the argument would have been proper or without prejudice. 
While no express statement of that character was made in the argument objected 
to, yet such, as it appears to the majority, was the very plain implication. It is 
reasonably certain that counsel for appellant so interpreted the argument for he 
objected thereto, and it seems likewise reasonably certain that the court so under- 
stood the implication of the argument for he interrupted counsel and ruled that 
“any reference to what might have been testified by Otto Kidd will not be considered 
by the jury.” It is easily inferable, therefore, not only that the jury understood the 
argument as did the court and counsel for appellant, even though counsel making 
the argument did not so understand and so intend it, if that can be said. It was 
held by our Supreme Court in the case of C. R. I. & T. Ry. Co. v. Rosa Langston, 
92 Tex: 709, 50 S. W. 574 (quoting from the note) that: 

“Rule 39, requiring counsel to confine their argument ‘to the evidence and to 
the arguments of opposing counsel,’ is violated when an attorney, over objection 
made, is permitted to argue an issue of fact which there is no evidence sufficient to 
raise, though his argument consists in inferences sought to be drawn from the 
record and testimony in the case.” 

It was, of course, legitimate for counsel to explain the failure of deceased to 
make statements or complaints as to the manner of his injury to the physicians, 
internes, and nurses at Fort Worth, by referring to and dwelling upon the condition 
of deceased and his long ride to Fort Worth and the pain under which he was 
suffering and his general debilitated condition, but to, in effect, further convey. the 
impression to the minds of the jury that, had inquiry been made of Otto Kidd, the 
doctor, and deceased’s wife, an explanation of the manner of his injury would 
have been made consistent with the theory upon which the plaintiff was proceeding 
was objectionable. Not only so, but the argument was repeated and insisted upon 
after the court’s interruption and indication that it was in violation of the rule. 

[4, 5] Nor do we think the assignments of error under consideration and the 
objectionable character of the argument can be ignored on the ground that the 
declarations of the deceased relating to the manner in which he received his injury, 
if in fact he did receive an injury, made to his wife, to Otto Kidd, and to the doctor, 
and others, were part of the res geste, and, as such, admissible. It is, of course, 
clear, under elementary rules relating to the subject, that his declarations and acts 
indicative of pain and suffering were admissible, and they were in fact admitted, 
but this record is entirely silent as to what declarations, if any, the deceased did 
make indicating the fact and the manner of his injury. The record does show that 
those declarations, whatever they were, were excluded by the court, and no objection 
to that ruling is presented in the record before us. The inference is plain that 
counsel for appellee in failing to object to the ruling of the court in that respect 
is in the attitude of conceding that the excluded declarations were not admissible as 
res geste, and they are not before us by bill of exception or otherwise so as to 
enable this court to say that the court’s ruling was wrong. 

In Jones’ Blue Book on Evidence, vol. 2, § 349a, this is said: 

“The declarations of the party to his physician or to other persons as to the 
cause of the injury, or those charging liability upon other persons, are not admissible 
when not made at the time of the injury.” 

In support of the text quoted the author cites numerous decisions in a note. 

[6] The majority, of course, do not wish to convey the impression that in 
order to make such declarations admissible as part of the res geste it is necessary 
that they shall in every instance be precisely contemporaneous with the injury; but 
we think it will be found that they must be so nearly so, and made under such 
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circumstances, as to exclude an inference that they were studied and intended as 
an aid in support of a contemplated action. Upon statements being proffered as 
part of the res geste, it is the function of the trial court in the first instance to 
determine whether the statements are entirely free from an imputation that they 
were made with design or were purely hearsay and self-serving, or, on the contrary, 
appear to be an instinctive rendition of the facts explanatory of the pain or suffer- 
ing under which he is laboring. And the court below in the case before us having 
ruled, after. having heard the langauge of the deceased that was offered, and 
considered all of the other circumstances relevant thereto, his ruling will not be 
now determined by the majority to be erroneous. To do so we must first presume 
that the circumstances were such as to make the declarations competent and admis- 
sible as res geste, and then further presume that the declarations had the probative 
force imputed in the argument of counsel. To so presume would be to violate the 
well-settled rule which forbids the building of one presumption upon another. 
G., C. & S. F. Ry. Co. v. Davis (Tex. Civ. App.) 161 S. W. 932; Fort Worth 
Belt Ry. Co v. Jones, 106 Tex. 345, 166 S W. 1130. Nor will the failure of 
appellant’s counsel to develop the deceased’s declarations to the parties named be 
accepted as a justification for the argument. These declarations, in view of the 
trial court’s unassailed ruling and the condition of the present record, must be 
treated as incompetent. It is to be remembered that the burden was upon the 
plaintiff, and not the defendant. It was upon the plaintiff- to show, if it could 
be done by any competent evidence, that the deceased was actually injured in some 
manner which proximately resulted, independently of other causes, in his death. 

We conclude, on the whole, that for the error discussed the judgment should 
be reversed and the cause remanded. 

T. H. Conner Chief Justice. 


Therefore the judgment below is reversed and the cause remanded. 
Buck, J., dissenting. 
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AUTO 
MERCHANTS’ MUT. saad me ee INS. CO. v. SMART. 
(No. 223) 
(Argued Jan. 22, 1925. Decided March 2, 1925.) 
45 Supreme Court Reporter, 320. 

1. INSURANCE—RULE AS TO POWER OF STATE TO REGULATE AF- 
FAIRS OF INSURANCE COMPANIES STATED. 

The business of insurance is of such a peculiar character that the state creating 
insurance corporations and giving them authority to engage in the insurance busi- 
ness has legislative power to regulate their affairs, so far at least as to prevent 
them from committing wrongs or injustice in the exercise of their corporate functions. 

(For other cases, see Insurance, Dec. Dig. .) 

2. INSURANCE—STATUTE AS TO PROVISION OF AUTOMOBILE LIA- 
BILITY INSURANCE POLICY HELD NOT VIOLATIVE OF DUE 
PROCESS CLAUSE. 

Laws N. Y. 1918, c. 182, § 109, requiring automobile liability policies to contain 
provision that insolvency or bankruptcy of insured shall not release insurer, and 
that injured person, or his personal representative, may sue insurer, if execution 
against insured is returned unsatisfied, held not violative of due process clause, 
being within the police power. 

(For other cases, see Insurance, Dec. Dig. § 59134. 

3. BANKRUPTCY—STATE STATUTE AS TO CONTENTS OF AUTOMO- 
BILE LIABILITY POLICY HELD NOT TO PROVIDE FOR UNLAW- 
FUL PREFERENCE. 

Laws N. Y. 1918, c. 182, § 109, requiring automobile liability policies to contain 
provision that insolvency or bankruptcy of insured shall not release insurer, and 
that injured person, or his personal representative, may sue insurer, if execution 
against insured is returned unsatisfied, held valid as against contention that it 
provides for unlawful preference under National Bankruptcy Act. 

(For other cases, see Bankruptcy, Dec. Dig. a 
4. COURTS—FINDINGS OF FACT OF STATE COURT NOT QUESTIONED 

BY UNITED STATES SUPREME COURT. 

Findings of fact by state courts will not be questioned by the United States 
Supreme Court on writ of error. 

(For other cases, see Courts, Dec. Dig. § 399[2].) 

In Error to the Supreme Court of the State of New York. 

Action by Abram B. Smart against the Merchants’ Mutual Automobile Liability 
Insurance Company. An appeal from a judgment of the Appellate Division of the 
Supreme Court of New York (—— App. Div. , 198 N. Y. S. 949), affirming 
a judgment for plaintiff, was dismissed by the Court of Appeals of New York 
(236 N. Y. 576, 142 N. E. 290), and defendant brings error. Affirmed. 

Mr. Anthony J. Ernest, of New York City, for plaintiff in error. 

Mr. J. P. Bramhall, of Kansas City, Mo., for defendant in error. 

Mr. Chief Justice Taft delivered the opinion of the Court. 

The Merchants’ Mutual Automobile Liability Insurance Company, the plaintiff 
in error, is a New York corporation authorized to insure against recoveries of 
damages by persons injured by automobiles and other vehicles, for whose operation 
the insured is responsible. It issued a policy November 17, 1899, to Frank Coron, 
thus to indemnify him in the operation of his automobile truck to the extent of 
$5,000, together with interest and costs. The policy contained a provision, inserted 
pursuant to the requirement of Section 109 of the Insurance Law of New York, 
Laws 1918, c. 182. The section reads as follows: 

“On and after the first day of January, nineteen hundred and eighteen, no 
policy of insurance against loss or damage resulting from accident to or injury 
suffered by an employee or other person and for which the person insured is liable, 
or, against loss or damage to property caused by horses or by any vehicle drawn, 
propelled or operated by any motive power, and for which loss or damage the person 
insured is liable, shall be issued or delivered to any person in this state by any 
corporation, * * * authorized to do business in this state, unless there shall be 
contained within such policy a provision that the insolvency or bankruptcy of the 
person insured shall not release the insurance carrier from the payment of dam- 
ages for injury sustained or loss occasioned during the life of such policy, and 
stating that in case execution against the insured is returned unsatisfied in an 
action brought by the injured, or his or her personal representative in case death 
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results from the accident, because of such insolvency or bankruptcy, that then 
an action may be maintained by the injured person, or his or her personal repre- 
sentative, against such corporation under the terms of the policy for the amount 
of the judgment in the said action not exceeding the amount of the policy.” 

Smart was injured*by the truck of Coron. He brought suit against Coron for 
damages and recovered a judgment for $11,000. He issued execution against. Coron 
upon the judgment, which was returned unsatisfied, and supplemental proceedings 
were undertaken against him without success. 

The Supreme Court of the state held that on the record Coron was insolvent, 
that under the clause of the policy embodying the provision of Section 109 the 
action lay, and because of a failure to set up any good defense a summary judg- 
ment was entered for $5,000 and interest and costs in favor of Smart against the 
company. 

{1] The case has been brought here by the company under Section 237 of 
the Judicial Code (Comp. St. § 1214), upon the claim that Section 209 is invalid, 
first, im that it deprives the insurance company of its property without due process 
of law; and, second, because it is in conflict with the bankruptcy laws of the 
United States. It is well settled that the business of insurance is of such a peculiar 
character, affects so many people, and is so intimately connected with the common 
good, that the state creating insurance corporations and giving them authority 
to engage in that business may, without transcending the limits of legislative power, 
regulate their affairs, so far, at least, as to prevent them from committing wrongs 
or injustice in the exercise of their corporate functions. Northwestern Life Insur- 
ance Co. v. Riggs, 203 U. S. 243, 254, 27 S. Ct. 126, 51 L. Ed. 168, 7 Ann. Cas. 
1104; Whitfield v. A2tna Life Insurance Co. v. Lewis, 205 U. S. 489, 27 S. Ct. 578, 51 
L. Ed. 895; German Alliance Insurance Co. v. Lewis, 233 U. S. 389, 412, et seq., 
34 S. Ct. 612, 58 L. Ed. 1101, L. R. A. 1915C, 1189; La Tourette v. McMaster, 
248 U. S. 465, 467, 39 S. Ct. 160, 63 L. Ed. 362: National Insurance Co. v. Wan- 
berg, 260 U. S. 71, 73, 43 S. Ct. 32, 67 L. Ed. 136. Such regulation would seem to 
be peculiarly applicable to that form of insurance which has come into very wide 
use of late years, that of indemnifying the owners of vehicles against losses due 
to the negligence of themselves or their servants in their operation and use. The 
agencies for the promotion of comfort and speed in the streets are so many and 
present such possibility of accident and injury to members of the public that the 
owners have recourse to insurance to relieve them from the risk of heavy recoveries 
they run in intrusting these more or less dangerous instruments to the care of 
their agents. Having in mind the sense of immunity of the owner protected by the 
insurance and the possible danger of a less degree of care due to that immunity, it 
would seem to be a reasonable provision by the state in the interest of the public, 
whose lives and limbs are exposed, to require that the owner in the contract indem- 
nifying him against any recovery from him should stipulate with the insurance 
company that the indemnity by which he saves himself should certainly inure to 
the benefit of the person who thereafter is injured. Section 109 does not go quite 
so far. It provides that the subrogation shall take place only when the insured 
proves insolvent or bankrupt, and leaves the injured person to pursue his judg- 
ment against the insured if solvent without reliance on the policy. 

Another reason for the legislation is suggested in the opinion of the Appellate 
Division of the Supreme Court of New York (Roth v. National Automobile Mutual 
Casualty Co., 202 App. Div. 667, 674, 195 N. Y. S. 865), to wit, that it was enacted 
on the recommendation of state superintendent of insurance to make impossible a 
practice of some companies to collude with the insured after an injury foreshadow- 
ing heavy damages had occurred, and to secure an adjudication of the insured in 
bankruptcy, whereby recovery on the policy could be defeated, because the bankrupt 
had sustained no loss. 

[2] Whatever the especial occasion for the enactment, it is clear that the 
exercise of the police power in passing it was reasonable and cannot be said to 
deprive the insurance company of property without due process of law. It is to 
be remembered that the assumption of liability by the insurance company under 
Section 109 is entirely voluntary. It need not engage in such insurance if it chooses 
not to do so. 

[3] The second objection is that the policy in this clause makes provision for 
an unlawful preference under the National Bankruptcy Act (Comp. St. §§ 9585-9656), 
when the owner who is indemnified is a bankrupt at the time of the injury. 

Passing by the difficulty that suggests itself that the insurance company is not 
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one of the creditors of the insolvent insured, and so is hardly in position to ques- 
tion the validity of law for a defect of this kind (Heald v. District of Columbia, 
259 U. S. 114, 123, 42 S. Ct. 434, 66 L. Ed. 852, and cases cited), we prefer to 
deal with the objection on its merits. It has no substance. As we have already 
suggested, the Legislature might have required that policies of this kind should 
subrogate one injured and recovering judgment against the assured to the right of 
the latter to. sue the company on the policy. It simply would create a secured 
interest in the recovery on the policy for the benefit of the injured person when 
ascertained. It would not be an unlawful preference any more than security 
given for any lawful claim against the assured while solvent would be unlawful 
in the event of subsequent bankruptcy. The clause we have before us is just the 
same save in one respect. It secures to the injured person the indemnity which his 
injurer has provided for himself in advance to avoid payment for the injury. But 
the clause becomes operative only in the event of the insolvency or bankruptcy 
of the assured when he can no longer use the indemnity to pay the injured person 
as he should. The title to the indemnity passes out of the bankrupt or insolvent per- 
son and vests in him in whom the contract and the state law declare it should vest. 
The assured is divested by the terms of the instrument under which the interest of 
the assured and the interest of the injured then contingent, and now absolute, were 
created. The general creditors have lost nothing because by the fact of bankruptcy 
the interest of the assured in the policy passed to the injured person and did not 
become assets of the assured. The provision of the divesting of the interest on 
oankruptcy was not made to defraud creditors or in expectation of bankruptcy, 
but was made so far as we can know when the assured was solvent and merely to 
provide against a future contingency. 

We think that there is in this state législation complained of, no conflict with the 
policy or the letter of the bankruptcy law. 

[4] A third objection is made that there was no sufficient evidence that the 
insured was insolvent. This was a question of fact under the proceedings which were 
instituted by execution and what followed. The state courts have found it to exist 
and it is not for us to question their findings. 

The judgment is affirmed. 


FIDELITY & DEPOSIT CO. OF MARYLAND et at. v. MOORE, Ins. Com’r 
oF Orecon. (No. 8678.) 
(District Court, D. Oregon. January 12, 1925.) 
3 Federal Reporter (2d) 652 

4. INSURANCE—INSURANCE POLICY DOES NOT NECESSARILY BE- 
GET NEGLIGENCE. 

Because’ temptation to negligence may probably result from insurance policy, it 
cannot be said that policy necessarily begets negligence, so as to be against public 
policy. 

(For other cases, see Insurance, Dec. Dig. § 138[1]. 

5. INSURANCE—INTEREST OF VENDOR OF AUTOMOBILE, WHO RE- 
TAINS TITLE OR MORTGAGE AS SECURITY FOR PRICE, HELD 
NOT FULLY PROTECTED BY PROHIBITION LAWS. 

Though under Laws Or. 1923, p. 43, § 11, and National Prohibition Act, tit. 2, 
§ 26 (Comp. St. Ann. Supp. 1923, § 10138!2mm), interest of innocent vendor of auto- 
mobile, who retains title or mortgage, is not forfeited by seizure for vendee’s violation, 
vendor’s interest is not fully protected, so as to render insurance against confiscation 
contrary to public policy, in view of act Cong. Nov. 23, 1921 (Comp. St. Ann. Supp. 
1923, §§ 10138%aaa, 10138%bbb, 10138%ccc, 10138 4/5-10138 4/5e), continuing all 
penalties for violation of laws in effect, when National Prohibition Act was adopted. 

(For other cases, see Insurance, Dec. Dig. § 139.) 

6. INSURANCE—CONFISCATION BONDS, COVERING LOSS TO 
SELLER OF AUTOMOBILE FROM CONFISCATION BECAUSE OF 
BUYER’S ILLEGAL ACT, HELD NOT AGAINST PUBLIC POLICY. 
Confiscation bonds, whereby insurance company agrees to indemnify seller of 

automobile retaining title or mortgage for loss resulting from confiscation of auto- 

mobile for purchaser’s violation of law, without seller’s permission, held not. to con- 
travene public policy. 

(For other cases, see Insurance, Dec. Dig. § 139.) 

In Equity. Suit by the Fidelity & Deposit Company of Maryland and others 
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against Will Moore, Insurance Commissioner of the State of Oregon. On defend- 
ant’s motion to dismiss. Motion overruled. 

Griffith, Peck & Coke, of Portland, Ore., for plaintiffs. 

I. H. Van Winkle, Atty. Gen., and Willis S. Moore and Grace E. Smith, Asst. 
Attys. Gen., for defendant. 

Bean, District Judge. This is a suit to enjoin the state insurance commissioner 
from enforcing an order made by him canceling and withdrawing licenses heretofore 
granted by his department to plaintiffs to issue confiscation coverage contracts (in 
connection with insurance on automobiles containing conditional sales indorsements, 
where embezzlement coverage is also given) in. favor of the vendors of such auto- 
mobiles, who retain title to or mortgages thereon to secure the unpaid purchase price, 
agreeing to indemnify them against all direct or pecuniary loss which they may sus- 
tain, caused by confiscation thereof for a violation (other than by the assured or with 
the permission of the assured) of any municipal, federal, or state law to the extent 
of the unpaid installments (but not exceeding the actual cash value of the automobile 
at the time of such confiscation, or two-thirds of the purchase price), less the amount, 
if any, received by the assured from the proceeds of the sale of the vehicle under a 
judgment or order of the court; the contract containing a statement that it is intended 
to protect only the interest of the assured, and a warranty “that the assured has had 
no notice or knowledge that the vendor is unreliable, dishonest, or unworthy of 
confidence.” 

The defendant justifies his action on the ground (1) that under the laws of 
Oregon foreign insurance companies are not authorized to issue contracts such as are 
involved in this suit; and (2) that such contracts are against public policy, in that 
they serve to impede the regular administration of justice, by encouraging the 
transportation of intoxicating liquors by the vendees in violation of the law of the 
state and nation. 

By the law of Oregon, any insurance company which has qualified to transact 
its appropriate business in the state may be licensed to issue any class of insurance 
permitted under the laws of the state, and which it may issue under its charter and 
the laws of the state where it has its home office. Or. L. § 6338. And any foreign 
corporation may be granted permission to transact the business of accident, health, 
liability, etc., and “insurance against any other loss or casualty which may lawfully 
be the subject of insurance and for which no other provision is made by the laws of 
this state.” Section 6343. 

The plaintiffs are foreign insurance companies which have fully complied with the 
laws of the state authorizing them to do business therein and have been duly licensed 
by the insurance commissioner. They are therefore authorized to issue policies of 
insurance covering the several subjects mentioned in the statute, “and against any 
other loss or casualty which may lawfully be the subject of insurance.” If the prob- 
able or possible loss or injury to the vendor of an automobile, who retains title to, 
or a mortgage thereon, to secure the unpaid purchase price, by reason of the con- 
fiscation of the vehicle for a violation of law by the vendee without his knowledge or 
consent, can lawfully be the subject of insurance, plaintiffs are authorized to issue 
such contracts. 

{1, 2] The controlling question, therefore, in the case, is whether the confiscation 
coverage contracts in question are against public policy and void. The courts always 
proceed with caution when invoked to declare a contract void on the ground of public 
policy, and will not do so unless such purpose is manifest. It is presumed that par- 
ties intend legal contracts, and contemplate no violation of the law, where the subject- 
matter thereof is not forbidden by law or the declared policy of the state. The power 
of courts to declare a contract void because in contravention of public policy is a very 
delicate and undefined power, and, like the power to declare a statute unconstitutional, 
should be exercised only in cases free from doubt. Stephens et al. v. S. P., 109 Cal. 86, 
41 P. 783, 29 L. R. A. 751, 50 Am. St. Rep. 17. It is not easy to give a precise 
definition of public policy. It is said to be that principle of law which holds that no 
citizen can lawfully do that which has a tendency to be injurious to the public, or 
against the public good, as declared by the law and decisions of the courts. Spaulding 
v. Maillet, 57 Mont. 318, 188 P. 377. 

(3] Any contract which has for its manifest purpose a tendency to interfere with 
the due enforcement of law, or which offers a temptation to violate the law, or which 
undertakes to indemnify another against the consequence of an act which is illegal, is 
void. 6 R. C.-L. p. 757; 14 R. C. L. p. 887; 31 C. J. p. 425; Cooper v. N P. (D.C.) 
212 F. 533. If the purpose and intent of the contracts involved in this case is to indem- 
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nify the assured against the violation of law by himself or with his permission, or to 
hamper or impede the enforcement of the law against the actual offender, they would 
unquestionably be against public policy and void; but they do not undertake to in- 
demnify the vendor of an automobile against the consequences of a violation of law 
by himself, or by any one else by his consent or permission. Indeed, it is provided 
that in the latter event the contracts shall not be effective, nor do they interfere with 
nor impede the due enforcement of the law against the offender, or confer protection 
on or indemnity to him. The purpose and effect is, not to protect a violator of law, 
but to guarantee to the vendor his security if fhe law should be violated by his vendee 
without his knowledge or consent. It cannot be distinguished in principle, it seems 
to me, from insurance issued to employers, indemnifying them against loss or damage 
on account of the defalcation or embezzlement of their employees, and such contracts 
are common, and have never been considered void on the ground of public policy, 
as far as I know. 

- [4] It may be said that the contracts would have a tendency to make the vendor 
of an automobile negligent in investigating or inquiring as to the character of his 
vendee, or the business in which he proposed to engage; but the same may be said 
with reference to fire insurance on buildings occupied by tenants, or contracts to 
reimburse the insured against liability to those who suffer from the negligence of their 
employees. Because a temptation to negligence may probably result from an insur- 
ance policy, it cannot be said that the insurance policy necassarily begets negligence. 
Cal. Ins. Co. v. Union Compress Co., 133 U. S. 387, 10 S. Ct. 365, 33 L. Ed. 730; 
GER. CL. 7B. 

[5] It is argued that the lien of a vendor of an automobile sold on credit is fully 
protected from loss by reason of a violation by his vendee of the state and federal 
prohibition laws. This is not so clear. It is true that under section 11, chapter 29, 
Laws of Oregon of 1923, and section 26 of title 2 of the National Prohibition Act 
(41 Stat. 315 [Comp. St. Ann. Supp. 1923, § 10138%mm] ), the interest of an innocent 
vendor of an automobile, who retains title or a mortgage thereon to secure the unpaid 
purchase price, is not forfeited by the seizure of the vehicle for a violation by his 
vendee of the prohibition law (Oakland Motor Car Co. v. U. S. [C. C. A.] 295 F, 
626) ; but whether the costs and expenses of the seizure are a prior lien on the vehicle 
in case its value is not equal to the lien of the vendor is an unsettled question. 

But, however that may be, by the Act of Congress of November. 23, 1921 (42 
Stat. 222 [Comp. St. Ann. Supp. 1923, §§ 10138%4aaa, 10138%4bbb, 10138'4ccc, 10138 4/5 
10138 4/5e]) all laws in regard to the manufacture, taxation and traffic in intoxicat- 
ing liquor, and all penalties for the violation of such laws that were in force when 
the National Prohibition Act was enacted are continued in force and effect (U. S. v. 
Stafoff, 260 U. S. 477, 43 S. Ct. 197, 67 L. Ed. 358), and under those laws a vehicle 
used by one who has it on credit from the owner in the removal or concealment of 
intoxicating liquors with intent to defraud the United States of the tax thereon is 
subject to seizure and forfeiture, although the owner or lienholder is without notice 
of and not a party to the forbidden use (Goldsmith-Grant Co. v. U. S., 254 U. S. 505, 
41 S. Ct. 189, 65 L. Ed. 376). The interest of a vendor in an automobile sold on 
credit is therefore not fully protected by the provisions of the state and federal pro- 
hibition laws referred to. 

[6] In my judgment, the confiscation bonds proposed to be issued by the plaintiffs 
do not contravene public policy. They are not forbidden by law, and do not under- 
take to indemnify the assured against damages resulting to him because of his vio- 
lation of the law, or that of any one else with his knowledge or permission. Nor 
do they interfere in the slightest degree with the prosecution of offenders against 
prohibition or other laws. They promise no protection to the offender, and afford 
him no advantage over other lawbreakers. They are merely agreements on the part 
of the insurance companies that, if perchance the purchaser of an automobile should 
violate the law, and the vehicle be seized by the authorities and not returned to the 
vendor, it will reimburse the vendor for his loss or damgae on account of such seizure 
in a sum not exceeding the balance unpaid on the purchase price. By the express 
terms of the contracts the insured warrants that he has no notice or knowledge that 
his vendee is unreliable, dishonest, or unworthy of confidence, and agrees that the 
policy shall not apply or be in force in case of a violation of the law by himself or 
with his knowledge or permission. 

They do not insure against the actual results of a confiscation for a violation of 
the law, or the penalty inflicted or the damages sustained by the culprit. They cover 
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nothing but the loss of property of the insured, like fire, theft, or embezzlement 
insurance, the last two of which necessarily involve criminal acts of the person com- 
mitting the same, although not the person insured. The vendee is not a party to the 
contract, and is no more protected by it than is a thief who steals an automobile 
covered by theft insurance. 


It follows, therefore, that the motion to dismiss should be overruled; and it is 
so ordered. 


MISHELOFF v..AMERICAN CENT. INS. CO. 
(Supreme Court of Errors of Connecticut. March 6, 1925.) 
128 Atlantic Reporter, 33. 


1 INSURANCE—RIGHT OF REFORMATION OF POLICY EXISTS 
ONLY IN CASE OF MUTUAL MISTAKE. 

Right of reformation of policy exists only in case mistake was common to 
both parties, and by reason of it both had done what neither intended. 
(For other cases, see Insurance, Dec. Dig. § 143 [3].) 

2. INSURANCE—MISTAKE OF ONE PARTY AS TO INTEREST OF 
INSURED HELD NO GROUND FOR REFORMATION OF POLICY. 
Where provision of policy as written voided it if interest of insured in auto- 

mobile was other than unconditional ownership, and interest of insured was that 

of purchaser under conditional sale, which fact was unknown to insurer, there 
was no mutual mistake warranting reformation. 
(For other cases, see Insurance, Dec. Dig. § 143 [5].) 


3. INSURANCE—REQUIREMENT OF SOLE OWNERSHIP BY INSURED 
HELD NOT TO REFER TO SUBSEQUENT CHANGES IN TITLE. 
Provision in policy, voiding it if interest of assured was other than sole and 

unconditional ownership, cannot be construed as referring to subsequent changes 

in title. 

(For other cases, see Insurance, Déc. Dig. § 282 [1].) 

4. INSURANCE—FULFILLMENT OF CONDITION OF SOLE OWNER- 
SHIP BY INSURED PREREQUISITE TO VALIDITY OF POLICY. 
Fulfillment of condition of sole and unconditional ownership by insured held 

a necessary prerequisite to validity of policy. 

(For other cases, see Insurance, Dec. Dig. § 282 [1]). 

5. INSURANCE—RECOVERY DEFEATED BY NONFULFILLMENT OF 
CONDITION OF SOLE OWNERSHIP BY INSURED. 

Where plaintiff had paid two-thirds of purchase price of automobile under 
conditional sales agreement, recovery on policy held defeated by nonfulfillment 
of condition precedent, requiring sole and unconditional ownership. 

(For other cases, see Insurance, Dec. Dig. § 282 [13].) 

6. INSURANCE—CONDITION REQUIRING SOLE OWNERSHIP BY IN- 
SURED HELD NOT UNREASONABLE. 

Condition requiring sole and unconditional ownership by insured held not 
unreasonable; its purpose being to prevent overinsurance and resulting intentional 
fraud and failure to use reasonable precautions to avoid loss. 

(For other cases, see Insurance, Dec. Dig. § 282 [1]). 

7. INSURANCE—ISSUANCE OF POLICY WITHOUT INQUIRY AS TO 
TITLE HELD NOT WAIVER OF CONDITION. 

In action on policy of insurance, where insured applied to broker for insur- 
ance on “his” new automobile, latter phoning request to insurer’s local agent, 
issuance of policy without inquiry as to title held not waiver of condition void- 
ing it, if insured’s interest was less than unconditional ownership ; insurer not 
knowing that insured did not have title. 

(For other cases, see Insurance, Dec. Dig. § 389 [7].) 

8. INSURANCE—BROKER WITHOUT AUTHORITY TO BIND IN- 
SURED BY WAIVER OF PROVISION. 

In view of. Gen. St. 1918, § 4287, where insurer applied to broker for auto- 
mobile insurance, latter was agent of insurer merely as to premium, and his 
waiver, either express or implied, of provision of policy could not bind insurer. 

(For other cases, see Insurance, Dec. Dig. § 37312]. ) 
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9. INSURANCE—PROVISION PROHIBITING WAIVER UNLESS WRIT- 
TEN AND ATTACHED HELD INAPPLICABLE TO IMPLIED 
WAIVER. 

Provision prohibiting waiver of terms of policy unless written and attached 
thereto, held inapplicable to waivers implied from conduct. 

(For other cases, see Insurance, Dec. Dig. § 384.) 

10. INSURANCE—INSURER NOT ESTOPPED BY CONDUCT TO AS- 
SERT INSURED’S WANT OF TITLE WHERE FACTS UNKNOWN. 
Where insured was buyer of automobile under conditional sales agreement, 

and poli¢y cantaining provision voiding it, unless insured was unconditional 

owner, estoppel by conduct could not rise where insured’s lack of title was unknown 
to insurer. 

(For other cases, see Insurance, Dec. Dig. § 377 [1].) 

11. INSURANCE—ACCEPTANCE .AND RETENTION OF PREMIUMS 
WITHOUT KNOWLEDGE OF BREACH HELD NOT WAIVER. 

In an action on policy of insurance which contained provision voiding it, 
should insured’s interest be less than sole ownership, acceptance, and retention of 
premiums, without knowledge that insured held under conditional sales agreement, 
held not waiver. 

(For other cases ,see Insurance, Dec. Dig. § 392[1].) 

12. INSURANCE—ACCEPTANCE AND RETENTION OF PREMIUMS AF- 
TER DEMAND FOR RETURN WAIVER OF BREACH. 

Acceptance and retention of premiums after demand for return is election by 
insurer to waive existing breach. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from Superior Court, New Haven County; Christopher L. Avery, 
Judge. 

Suit by Jacob Misheloff against the American Central Insurance Company to 
reform an insurance policy and for damages thereon for loss by theft. From a 
judgment for plaintiff, reforming the policy and awarding $3,000 damages, defendant 
appeals. Error, reversed, and judgment directed. 

Suit to reform an insurance policy and to recover damages thereon for loss 
by theft, brought to the superior court for New Haven County and tried to. the 
court, Avery, J.; judgment for plaintiff reforming the policy and for $3,000 dam- 
ages, and appeal by defendant. Error; judgment ordered for defendant. 

Plaintiff about November 17, 1921, purchased an automobile under a condi- 
tional bill of sale for $4,500, of which $600 was paid in cash; another automobile 
was turned in at an agreed value of $2,400, and the balance $1,500 evidenced by 
eight notes, seven for $100 each, payable in 1, 2, 3, 4, 5, 6, and 7 months from 
date, and the eighth note for $800 payable 8 months from date. The sales agree- 
ment was duly executed and recorded, and recited that the automobile had been 
placed in the possession of plaintiff and should remain the property of the vendor 
and become the property of the plaintiff when the $1,500 was fully paid. Plain- 
tiff applied to Stowell, who conducted a general insurance agency, and who had 
issued to him a policy of fire and theft insurance, for a like policy on his new 
automobile. Plaintiff made no written application for this policy, nor made any 
representations as to his interest, and Stowell asked plaintiff no questions as to 
his interest in the car. Stowell, acting as a broker, telephoned Quinn, local agent 
for defendant, giving him the number of the car, name of the owner, and 
amount of insurance desired, and requested him to issue a fire and theft policy on 
this car. Stowell believed plaintiff was the “unconditional and sole owner” of 
the car. Quinn made no inquiry of Stowell as to plaintiff’s interest, and Stowell 
made no other representation concerning plaintiff’s interest. The policy was issued 
by defendant through Quinn and delivered by him to Stowell, and by him to 
plaintiff. Plaintiff did not read the policy, and was unable to read it at this time or 
at the time of the application, and did not know of its terms until after the loss of 
the car. About October 13, 1922, this car was stolen from plaintiff’s garage, and it 
became, as to plaintiff, a total loss. Plaintiff duly notified defendant, and filed the 
required proof of loss. Defendant has not returned, and did not offer to return, the 
premium until after suit brought. The policy was in the standard form of policy, 
and contained and was issued subject to the following: 

“(2) It is a condition of this policy that it shall be null and void. * * * (c) 
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If the interest of the assured in the property be other than unconditional and 
sole ownership, or if the subject of this insurance be or become incumbered by any 
lien or mortgage except as stated in warranty No. 3 or otherwise indorsed 
hereon. * * *” 

And wnder the heading warranties, appeared the following: 

“(3) The facts with respect to the purchase of the automobile described are 
as follows: Purchased by the assured. Month, November; year, 1921; new or 
secondhand, new; actual cost to assured including equipment, $4,600. The auto- 
mobile described is fully paid for by the assured, and is not mortgaged or otherwise 
incumbered, except as follows: No exceptions.” 

At the time the car was stolen there was a balance due on the car of $500, 
which plaintiff thereafter paid, and the entire loss at the time the policy was 
issued was bound to fall on plaintiff, unless the balance due could not be collected 
from him. The amount of the premium would have been the same had the defendant 
known of the real condition of the ownership by plaintiff of the automobile. 
Stowell has never been the agent ~in Connecticut of defendant. In reference to 
this policy he was brokeraging the policy; that is the term used when insurance 
agents exchange business with each other, each taking a part of the commission 
paid on the business by the company issuing the policy. 

Argued before Wheeler, C. J., and Beach, Curtis, Keeler, and Kellogg, JJ. 

J. Dwight Dana, of New Haven, for appellant. 

Samuel Markle, of New Haven, for appellee. 

Wuee ter, C. J. (after stating the facts as above). The motion to cor- 
rect is granted substantially as set forth in reasons of appeal 14, 15, 17, 23, 24, 
26, and 31, and the corrections incorporated in the statement above. Paragraph 
35, that Stowell was not the agent of plaintiff, is stricken out as not established; 
he was to a limited degree his agent. Plaintiff also alleges error in failing to 
strike out paragraph 37, reciting that the policy of insurance was issued under a 
mutual mistake, etc. The trial court adjudged that the policy be reformed to 
comply with the character of the ownership of the plaintiff, “and that there shall 
be deemed to have: been attached thereto a slip or rider, as is providéd by Sec- 
tion 4073 of the General Statutes, signed by the plaintiff or its agent, stating 
that : 

“It is understood and agreed that the automobile, the subject of this insur- 
ance, was purchased by Jacob Misheloff, the assured, from the Platt & Libbey 
Company, under a conditional bill of sale, and was owned by the said Misheloff 
on the date on which this policy was executed subject to said conditional bill of 
sale, and this policy shall not, on that account, be considered null and void, not- 
withstanding any provisions to the contrary herei ncontained.” 

[1] Reformation of the policy was made by the trial court upon the ground 
of a mutual mistake on the part of the parties to the contract. The court could 
exercise its power of reformation only in a case in which the mistake was common 
to both parties and, by reason of it, both had done what neither intended. Snell- 
ing v. Merritt, 85 Conn. 83, 81 A. 1039; Bishop v. Clay Insurance Co., 49 Conn. 
167, 171; Hearne v. Marine Insurance Co., 20 Wall. 488, 22 L. Ed. 395. 

[2] The court rests its judgment of reformation upon its finding at page 37, “it 
was due to a mutual mistake of the parties that the insurance policy was not written 
in accordance with the facts,’ and upon the fact that the policy does not represent 
what each of the parties intended. The court has not found that either Stowell 
or Quinn had any knowledge that the automobile was held by the plaintiff under 
a conditional bill of sale; in fact the contrary appears. The policy as issued was 
the policy the defendant intended to issue, and one of its conditions was that it 
should be void if the interest of the assured in the automobile was other than 
that of “unconditional and sole ownership.” The plaintiff upon the facts found 
believed that his interest in this automobile was insured, and did not know 
otherwise until after its loss. There was then no basis for a conclusion that there 
had been a mistake common to both parties, nor a basis for a finding that each 
of the parties made a contract which neither intended. The facts found support 
the conclusion that the defendant intended one contract of insurance and the 
plaintiff another. In such a situation we say in Snelling v. Merritt, 85 Conn. 83, 
at page 101, 81 A. 1039, 1046: 

“The mistake of one only of the parties, inducing him to sign a contract 
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which but for the mistake, he would not have entered into, may be a ground in 
some cases for canceling the contract, but it cannot be a ground for a reforma- 
tion of it.” 

[3, 4] If paragraph 37 be regarded as a finding of fact, it is not supported by 
the evidence. If it be regarded as a conclusion of fact, it is not supported by the 
subordinate facts. We regard its statement as a conclusion of law, and, since it 
does not appear in the finding directly or by inference that the parties made a 
common mistake in making this contract, and thereby did what neither intended, 
the conclusion as one of law cannot be sustained. Other principal assignments 
of error are based upon the proposition that the policy was null and void ab initio 
and never took effect, because the interest of the assured in the property, being 
that of vendee under a conditional bill of sale, was not the “unconditional and 
sole ownership” which was made a condition of the policy. The attempt to con- 
strue this provision as referring to subsequent changes in the title must fail. 
“The words used refer to the present and not to the future, and the conditions 
relate to facts as they exist at the date of the policy.” Parsons, Rich 
& Co. v. Lane, 97 Minn. 98, 102, 103, 106 N. W. 485, 487 (4 L. R. A. [N. S.] 
231, 7 Ann. Cas. 1144). This condition is one precedent to any right of recovery 
by the insured under the policy. Its fulfillment is a necessary prerequisite to 
the validity, and hence to the operative effect of the policy. Weed v. L. & L. 
Fire Ins. Co., 116 N. Y. 106, 22 N. E. 229; Matthie v. Globe Fire Ins. Co., 68 
App. Div. 239, 74 N. Y. S. 177; Id. 174 N. Y. 489, 67 N. E. 57; Brown v. 
Commercial Fire Ins. Co., 86 Ala. 189, 5 So. 500. 

[5] We know of no better definition of this condition in an insurance policy 
than that found in Hartford Fire Insurance Co. v. Keating, 86 Md. 130, 38 A. 29, 
63 Am. St. Rep. 499: 

“To be ‘unconditional and sole’ the interest must be completely vested in the 
assured, not contingent or conditional, nor for years or for life only, nor in com- 
mon, but of such a nature that the insured must sustain the entire loss if the 
property is destroyed, and this is so whether the title is legal or equitable.” 

[6] Having ascertained the nature, meaning, and legal effect of this condi- 
tion, we now inquire whether the plaintiff’s interest was that of “unconditional 
and sole ownership.” His interest arose out of an agreement by which he had 
paid in two-thirds of the purchase price and agreed to pay the balance within 
a named time, the title to the automobile meantime to remain in the vendor and 
the possession in the plaintiff. We refer in Petello v. Teutonia Fire Ins. Co., 
89 Conn. 175, 180, 93 A. 137, L. R. A. 1915D, 812, -to the authorities which hold 
that, when the entire loss in the event of fire must fall on the insured, the reason 
for the rule requiring the ownership to be unconditional and sole is absent. 
Security Ins. Co. v. Kuhn, 207 Ill. 166, 69 N. E. 822; Vance on Insurance (1904 
Ed.) 444. We leave the consideration of the soundness of this holding to a later 
time when the case requires its disposition. The facts in the present case do not 
require us to determine the point. The plaintiff’s interest was a two-thirds inter- 
est; his agreement to pay the other one-third might be fulfilled, or it might not. 
Until full payment was made plaintiff’s title was not “unconditional and sole.” 
It was necessary that the interest, legal or equitable, be vested in the insured to 
make him the “unconditional and sole owner,” and hence within this definition 
plaintiff never became other than a conditional vendee, the policy never became 
effective, and the insured’s right of recovery was defeated by his nonfulfillment of 
this condition precedent in the policy, unless, as plaintiff claims, defendant has 
waived it, or under the circumstances is estopped to rely upon it. As part of 
the standard policy it cannot be deemed an immaterial condition. Its purpose is 
to prevent overinsurance and resulting fire loss due to intentional fraud, or to 
the negligent failure of the insured to use reasonable precautions to avoid loss. 
It is not an unreasonable condition. Parsons, Rich & Co. v. Lane, 97 Minn. 98, 
106 N. W. 485, 4 L. R. A. (N. S.) 231, 7 Ann, Cas. 1144; Barnard v. National 
Fire Ins. Co., 27 Mo. App. 26; Lake Erie & W. R. Co. v. Falk, 62 Ohio St. 
297, 56 N. E. 1020; Ballard v. Globe & Rutgers Fire Ins. Co., 237 Mass. 34, 129 
N. E. 290; Ledvike v. Home Ins. Co., 139 Md. 434, 115 A. 596, 19 A. L. R. 167. 

[7] Though the construction of these words be as we hold, plaintiff asserts 
that defendant has waived the right to insist upon the breach of condition by issu- 
ing the policy without inquiry as to the title of plaintiff. A waiver is defined 
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as the intentional relinquishment of a known right. It presupposes the possession 
of some right which is of value, and which one voluntarily relinquishes. Knowl- 
edge of the existence of the right and the intent to relinquish it are its essential 
elements. In the present case no facts are found tending to show that Stowell, 
who was the broker affecting this insurance, or Quinn, defendant’s local agent, 
knew that plaintiff’s title was that under a sales agreement. Neither the insur- 
ance company, nor its agent Quinn, knew of plaintiff’s title except as Stowell, 
the broker, informed them. When plaintiff applied to Stowell for insurance, 
he requested the issuance of a policy on “his new automobile.” Stowell believed 
from this that plaintiff was the unconditional and sole owner of this automobile, 
and he was justified in so believing. Some courts have held that, where no 
representations were made by the applicant, and no knowledge possessed by the 
insurer of the title of the applicant, it was the duty of the latter to make inquiry, 
and in the absence of such inquiry by the insurer the fair inference is that it 
issued the policy with such information as it had, and hence waived the “uncon- 
ditional and sole” provision of the policy. We think the ratio decidendi of 
these decisions is faulty. We do not stop to analyze them, since the facts present 
in this case take the case out of the setting of facts upon which these decisions 
were made; we merely cite a few of the leading authorities which support the 
contrary view that no duty of inquiry is placed upon the insurer under such cir- 
cumstances. Parsons, Rich & Co. v. Lane, 97 Minn. 98, 108, 106 N. W. 485, 
4L. R. A. (N. S.) 231, 7 Ann. Cas. 1144; Syndicate Ins. Co. v. Bohn, 65 F. 165, 
12 C. CG A. 531, 27 L. R. A. 614; Hoxie v. Home Ins. Co., 32 Conn. 21, 41, 
85 Am. Dec. 240. In the case before us the insured informed the insurer as to 
his title, and the insurer required no further information, unless it felt unwilling 
to rely upon the insured’s own statements. The rule of inquiry, if applied to 
the unconditional and sole provision of the policy, would be equally applicable to* 
all the other provisions of the contract, and impose upon the insurer an imprac- 
ticable burden. 

[8] Stowell, under General Statutes, §4287, was an insurance broker, and 
as such he was the agent of the insurer merely as to the premium, and for nothing 
else; he was the agent of the insured in negotiating for this policy. Allen v. 
Ins. Co., 123 N. Y. 6, 16, 25 N. E. 309; Salvate v. Ins. Co., 42 R. I. 443, 436, 
108 A. 579; Ordway v. Chace, 57 N. J. Eq. 478, 481, 42 A. 149; Cooley, Briefs 
on Law of Insurance, vol. 1, p. 68. 

The policy also provided: 

“No agent shall be deemed an agent of this company unless specifically au- 
thorized in writing by the company.” 

Since Stowell was not an agent of the insured except for the limited purposes 
already specified, he could not bind the insurer, nor could a waiver of this pro- 
vision arise through his action or nonaction. Stowell accepted the insured’s state- 
ment that he wanted a policy of insurance on his car, and procured the number of 
the car and telephoned Quinn the name of the owner, the number of the car, 
and the amount of the insurance, and Quinn relied upon this statement and made 
no further inquiry. No reason is suggested why Quinn should not have relied 
upon Stowell’s statements, since he was the agent of plaintiff, and. none occurs 
to us. Moreover— 

“The policies themselves, containing, as they did, the contracts that they should 
be void if the interest of the assured had not been truly stated to the company, 
or if it was not truly stated in the policy, or if it was not the sole and uncondi- 
tional ownership, and a description of it was not indorsed on the policy, were 
pointed inquiries of the assured whether their interest was the sole and uncondi- 
tional ownership of the property described, and their silence and acceptance of 
the policies was the answer.” Syndicate Ins. Co. v. Bohn, 65 F. 165, 12 C. C. A. 
aly a is Ri AAs. 

[9,10] The insurance policy issued to the plaintiff insured limits the power 
of its agents to waive its terms, and in no event to waive its terms unless such 
waiver be written upon or attached to the policy. 

Such a provision has no application to a waiver implied from conduct. If 
the situation does not create a waiver, plaintiff claims that defendant insurer is 
estopped to contest the validity of this policy. To create an estoppel in this case, 
facts must be present and known to the insurer and have been relied upon by 
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the insured to his injury. Fidelity & Casualty Co. v. Palmer, 91 ‘Conn. 410, 
419, 99 A. 1052. There were no facts known to the insurer, and none relied upon 
by the insured to his injury at the issuance of this policy, upon which an estoppel 
by conduct could possibly arise. Lee v. Casualty Co., 90 Conn. 202, 209, 96 A. 952. 
We pointed out in Bernard v. Rochester German Ins. Co., 79 Conn. 338, 393, 65 A. 
134, 136 (8 Ann. Cas. 298), that the line between waivers implied from conduct 
and estoppels “often times becomes so shadowy that in the law of insurance the 
two terms have come to be quite commonly used interchangeably.” A basis for 
claiming an implied waiver or an estoppel by conduct appears to arise in the 
finding, although not discussed in the briefs of counsel. 

[11] The defendant received and retained the premiums upon this policy 
without offer to return the same until after this action had begun. The action 
was begun on February 19, 1923. The date upon which the offer to return was 
made does not appear, merely that it was after this action was begun. Neither 
does it appear when the defendant first knew of the fact that plaintiff was not 
the unconditional and sole owner of this car at time of the issuance of the policy. 
Knowledge of a breach of a provision in a life insurance policy and the ‘con- 
tinued acceptance of the premium upon the policy for three years was, we held, 
a waiver on the breach. Bevin v. Conn. Mutual Life Ins. Co., 23 Conn. 

4, 254. \. : 

In Hoxie v. Home Ins. Co., 32 Conn. 21, 85 Am. Dec. 240, we held that there 
is an implied warranty of seaworthiness in a time policy of insurance on a bark, 
and that, where an insurance company has retained the premium and treated the 
policy as in force, the company is estopped after loss to claim that the policy 
did not attach by reason of unseaworthiness. In Hennessey v. Metropolitan Life 
Ins. Co., 74 Conn. 699, 52 A. 490, we held that a pleading which set up that the 
collection of premiums on a life insurance policy after the officers of the com- 
pany had knowledge of all the facts upon which alleged forfeitures were based 
set up a good estopped in pais. We made a similar ruling in an action upon a policy 
of indemnity against loss and damage resulting from a strike, saying: 

“It is a waiver, but it is one the effectiveness of which comes through the 
application of the principles underlying estoppels.” Buffalo Forge Co. v. Mutual 
Security Co., 83 Conn. 393, 400, 76 A. 995, 998; Bennanti v. Delawer Ins. Co., 
86 Conn. 15, 19, 84 A. 109, Ann. Cas. 1913D, 826. 

[12] These decisions commit us to the doctrine, which is very generally the 
accepted doctrine, that acceptance or retention of premiums on a policy of insur- 
ance with knowledge of its breach will constitute a waiver of the breach implied 
from the conduct of the insurer through the application of the principles ot 
estoppel. The mere retention or acceptance of the premium without knowledge 
of the breach cannot constitute such waiver or estoppel. The retention or accept- 
ance of the premium after demand for its return by the insured will be a recog- 
nition of the continuing force of the contract and an election by the insurer to 
- waive any existing breach of its provision. Parsons, Rich & Co. v. Lane, 97 Minn. 
98, 122, 106 N. W. 485, 4 L. R. A. (N. S.) 231, 7 Ann. Cas. 1144. The facts of 
record do not enable us to know whether the insured ever demanded the return 
of this premium, or, if such demand was made, when, nor do they enable us to 
know when the insurer had knowledge of the breach and whether it retained the 
premium thereafter, and for what period of time. The plaintiff could not prevail, 
unless it appeare dthat the defendant had knowledge, through its agent or otherwise 
that the plaintiff was not the unconditional and sole owner of this car, and this 
the record fails to supply. 


There is error, the judgment is reversed, and the superior court directed to 
render judgment for the defendant. 


_ In this opinion the other judges concurred, except Kellogg, J., who concurred 
in the result, but died before the opinion was written. 


UNDERWRITERS’ EXCH. v. INDIANAPOLIS STREET RY. CO: (No. 12107.) 
(Appellate Court of Indiana, Division No. 2. March 12, 1925.) 
. 146 Northeastern Reporter 860 
INSURANCE—ATTORNEY IN FACT FOR AUTOMOBILE RECIPROCAL 
INSURERS, HELD NOT ENTITLED TO SUE IN OWN NAME. 
Complaint by attorney in fact for automobile reciprocal insurers who had paid 
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loss held not to show plaintiff’s authority to sue tort-feasor responsible for collision. 

(For other cases, see Insurance, Dec. Dig, § 606[1].) 

Appeal from Superior Court, Marion County; Lynn D. Hoy, Judge. 

Action by the Underwriters’ Exchange against the Indianapolis Street Railway 
Company and one Sahm. Judgment on demurrer for defendant named, and plaintiff 
appeals. Affirmed. 

Miller, Dailey & Thompson, of Indianapolis, for appellant. 

W. H. Latta, M. E. Foley, and D. E. Watson, all of Indianapolis, for appellee. 

Nicuots, J. Appellant’s complaint isin three paragraphs. The first paragraph 
avers: 

That appellant is a corporation organized under the laws of Indiana and is qual- 
ified and authorized to engage in automobile insurance as hereinafter mentioned, and 
has been operating a reciprocal or interinsurance exchange, where subscribers ex- 
change between themselves contracts of indemnity or insurance covering hazards 
incident to the operation and ownership of automobiles. That National Automobile 
Insurance Association is the name designating the place where such subscribers ex- 
change contracts of indemnity or insurance through appellant and never has been a 
corporation and never has had a separate entity in fact or in law; but is, as aforesaid, 
simply a place name. That all who have applied for indemnity or insurance in said 
association, and who have been subscribers, have executed a paper in writing as 
follows: 

“The office of Underwriters’ Exchange, Indianapolis, Indiana, having been selected 
by subscribers as the place for the exchange of indemnity, such place being called 
‘National Automobile Insurance Association,’ I, as a subscriber thereat hereby 
appoint Underwriters’ Exchange my attorney in fact, with power to substitute any 
other person or persons it may select. * * * Said attorney in fact shall exchange 
indemnity for me with other subscribers at National Automobile Insurance Associa- 
tion and shall have full power to do any act I myself could do in relation to such 
contracts of indemnity and the reinsurance thereof, including the appearance in all 
actions and the defense, compromise and adjustment and claims and the doing of all 
acts and execution of all writings necessary under the laws of any state with respect 
to the exchange of the indemnity contracts as herein provided for, including power to 
authorize the insurance commissioner, or other proper official, of any state in which 
insurance is exchanged, to accept service of process upon subsctiber in any suit on 
his obligation as such. 

“Said attorney in fact shall not render me jointly liable with any other subscriber, 
but shall bind me separately and for myself alone on any one contract to the extent 
of the sum deposited herewith, and for the payment of excess losses I hereby sub- 
scribe, subject to the call of the advisory committee, a sum equal to said deposit. 

“There shall be no joint funds, capital or stock, but my attorney in fact shall 
keep a separate account (open to my inspection) of the moneys advanced by me as 
the result of this instrument. 

“An advisory committee of three subscribers shall be selected by said attorney in 
fact, and any vacancies thereon shall be filled by said attorney in fact who shall also 
be ex officio member thereof. Any member of such committee ceasing to exchange 
indemnity or whose agreement as a subscriber has been revoked shall immediately 
cease to be a member of the committee. 

“The funds of the several subscribers shall be deposited in banks or invested in 
securities subject to the approval of a majority of the advisory committee, and all 
disbursements shall be paid by check of the attorney in fact. 

“The attorney in fact shall pay out of my fund my proportionate share of the 
outlay for the payment and adjustment of losses on risks, counsel fees, cost and ex- 
penses of lawsuits, reinsurance, taxés, insurance department fees, expenses of advisory 
committee and premiums on surety bonds recommended by advisory committee. 

“The attorney in fact shall pay out of my funds my proportionate share of the 
outlay for the payment and adjustment of losses or risks, counsel fees, cost and 
expenses of lawsuits, reinsurance, taxes, insurance department fees, expenses of 
advisory committee and premiums on surety bonds recommended by advisory com- 
mittee. 

“The attorney in fact shall defray the expenses of exchanging indemnity, except 
those mentioned above, in consideration for which and for its services it shall retain 
for itself 35 per cent. of all moneys deposited under the agreement. 

“The advisory committee may set aside not to exceed one-half of my average 
savings as net surplus until such surplus shall equal the amount herewith deposited ; 
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and all other savings shall be returned to me in cash: Provided, the surplus required 
by the laws of any state in which indemnity is exchanged shall first be maintained 
out of deposits at said association. * * * ” 

Appellant has acted for all subscribers at said National Automobile Insurance 
Association, including the defendant Sahm, by virtue of the execution of documents 
as aforesaid and the authority thereby conferred. That the entire insurance business 
with which said subscribers are connected, relating to said National Automobile In- 
surance Association always has been carried on exclusively by appellant. That all 
moneys due or payable by reason of said insurance relationship are and always have 
been payable to any by appellant, and that it exclusively handles all the moneys of 
said insurance business, and manages and has charge and custody of all moneys paid 
in by said subscribers on account of contracts of indemnity as aforesaid. That the 
subscribers at said National Automobile Insurance Association are approximately 
35,000 in number, and at the time of the payment to said Sahm as hereinafter alleged, 
and at the time said Sahm executed a document similar to that hereinabove set out, 
there were approximately 35,000 of such subscribers. That the personnel of such 
subscribers and the number is constantly fluctuating. That the names of such sub-: 
scribers at any of said times are so numerous that it is impracticable to set out such 
names in this complaint. 

That on March 16, 1922, appellant, with due authority, on behalf of the subscribers 
at said National Automobile Insurance Association, executed with defendant Sahm a 
certain written agreement of indemnity or insurance signed by said Sahm, and by 
appellant for all other subscribers, but the names of said other subscribers did not 
appear on said written agreement. That by the terms of said written agreement said 
Arthur Sahm was for the period of one year from said date indemnified against loss 
by collision on a certain auto truck. That said agreement was in full force. 

Then follows the charge of negligence against appellee on June 13, 1922, which 
resulted in a collision with said Sahm’s auto truck, and that by reason of said‘ ¢ol- 
lision and damage appellant was rendered liable to pay $479.46 to said Arthur Sahm 
by the terms of insurance; that thereafter appellant paid said sum of $479.46 to said 
Sahm pursuant to said agreement out of moneys in its custody deposited by said sub- 
scribers, of which moneys it was trustee for said subscribers; that appellee has re- 
fused to pay said sum; that by reason of the above facts appellant is entitled to 
recover from appellee said sum, with interest; that said Sahm has refused to join as 
a party plaintiff to this action, and is made a defendant to answer to his interest, 
if any. 

The second paragraph is similar to the first, except that it stresses that appellant 
was the actual insurer. The third paragraph is similar to the first, except that it 
alleges that appellant and each of the subscribers have an interest in the recovery; 
that said subscribers are so numerous that it is impracticable to name them; and that 
the action is brought by appellant in its own right and on behalf of all of such sub- 
scribers. 

Appellees’ demurrer to each paragraph was sustained and, appellant refusing to 
plead further, judgment was rendered that appellant take nothing, from which judg- 
ment it appeals, assigning as the only error the court’s ruling on the demurrer. 

We have set out the record fully, so that appellant may have the benefit of the 
questions which it seeks to present. Having done so, and after carefully comparing 
the record with the opinion in the case of Sherman & Ellis v. Indianapolis Casting Co. 
(Ind. Sup.) 144 N. E. 17, transferred from this court (see 139 N. E. 459), hold that 
the Supreme Court decision is decisive of the questions here involved. 

In harmony with that case the judgment is affirmed. 


MACCHIA v. SCOTTISH UNION & NATIONAL INS. CO. (No. 37.) 
(Supreme Court of New Jersey. March 18, 1925.) 
128 Atlantic Reporter 244. 
(Syllabus by the Court.) 

1. INSURANCE—QUESTION OF WHETHER NOTICE OF DAMAGE 40 
DAYS AFTER LOSS WAS FORTHWITH NOTICE REQUIRED BY 
POLICY IS FOR COURT. 

Where a policy of fire insurance on a motor truck provided that, “in the event 
of loss or damage the assured shall forthwith give notice thereof in writing to this 
company,” and it is shown without dispute that no notice of any kind was given 
for at least 40 days and no sufficient reason appeared for any delay, the question 
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whether such notice was “forthwith” is a question for the court, and not for the jury. 
(For other cases, see Insurance, Dec. Dig. § 668[14].) 
(Additional Syllabus by Editorial Staff.) 
2. INSURANCE—‘IMMEDIATE,” “FORTHWITH” DEFINED; WHEN 

TIMELINESS IS QUESTION FOR JURY STATED. 

The words “immediate,” “forthwith,” and the like are ordinarily held to mean 
within a reasonable time, and what is reasonable time depends upon circumstances 
of case, and is ordinarily question for jury, but, if facts are undisputed and different 
inferences cannot be reasonably drawn from them, question is for court. 

(For other cases, see Insurance, Dec. Dig. §§ 539[1], 668[14].) 

Action by Arsenion Macchia against the Scottish Union & National Insurance 
Company. After a verdict for plaintiff, defendant obtained rule to show cause. Rule 
made absolute. 

Argued October term, 1924, before Gummere, C. J., and Parker and Katzen- 
bach, JJ. 

Smith & Singerland, of Newark, for plaintiff. 

Joseph T. Lieblich, of Paterson, for defendant. 

Parker, J. This is a suit upon a policy of insurance on a motor truck destroyed 
by fire. The plaintiff had a verdict and the defendant prosecutes this rule. We find 
it necessary to consider only two of the reasons urged; that the verdict was against 
the weight of evidence, and that the verdict was against the charge of the court. 

[1] The question involved under these reasons relates to the failure of the 
plaintiff to give the company forthwith notice of the loss. The policy in this 
respect reads as follows: 

“In the event of loss or damage the assured shall give forthwith notice thereof 
in writing to this company.” : 

So far as appears in the case, no notice whatever was given to the company for 
about 40 days. The fire occurred on the 10th of April and, apparently, the first 
knowledge the company had of the matter was on May 23, or thereabouts, when 
a paper purporting to be a proof of loss was submitted. The trial court charged, 
and, as we think, correctly, that, unless the plaintiff gave notice forthwith, he could 
not recover, but incorrectly, as we think, left it to them to say whether notice within 
the 40 days was a compliance with the requirement that it should be given forth- 
with. The language of the charge on this subject was as follows: 

“This fire occurred on the 10th day of April, and, so far as appears, no notice 
was ever given to this company of any loss until the first proof of loss was made 
out and sent to the special agent in Newark, and that some time, if I recall, after 
the middle of May. You see, members of the jury, that the company was entitled 
to know within a reasonable time after the fire the fact that a fire had occurred, 
so that they could inspect the damaged property and see what the loss was, and 
what the circumstances surrounding the fire were. And you are to say whether or 
not this plaintiff carried out the terms of his policy by failing to notify the company 
of his loss for more than a month after it occurred. If you say he did not forthwith 
give that notice, he cannot recover, and he has no one to blame but himself, for that’ is 
one of the provisions of the policy which he agreed to. He agreed in case of loss 
to give notice in writing to the company forthwith of a loss. That is the first 
problem which you gentlemen have to determine: Was that notice given forthwith, 
within a reasonable time after the fire?” 

Under the conceded facts of the case, we think this question, viz., whether 
notice was given in compliance with the policy, was not a jury question. 

In Roumage v. Insurance Co., 13 N. J. Law, 110, at page 113, this court said, 
in commenting on similar language in an ordinary fire policy: 

“As to the first point there is no direct proof of notice, either verbal, or in 
writing, previous to the furnishing of the statement of loss, which was done 5 days 
after the fire. The distance of the office of the company from the place of the 
fire was not exceeding six miles. The condition above cited requires notice to be 
given forthwith. This condition is not complied with, in its terms, by a notice in 
5 days; nor is it in its spirit and intention. The notice-is required that the company 
may as early as possible be acquainted with the event; that they may look after 
the property; and that they may have the best opportunity of investigating the 
circumstances.” 

These remarks were somewhat obiter as to the particular case, but correctly 
state the law. So, also, in the case of Orr Co. v. Metropolitan Co., 77 N. J. Law, 
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749, 73 A. 541, it was held by the Court of Errors and Appeals that a failure to 
comply with the requirements that, upon discovery of a loss by theft, the insured 
should “give immediate notice thereof by letter to the home office of the company 
in New York City, and also by telegram to the company at the city where this 
policy is countersigned, briefly stating the particulars and probable amount of loss 
(telegraphic message at the company’s expense), and also to give immediate notice 
thereof to the company’s local authorized agent and the nearest public police authori- 
ties having judisdiction,” was ground for a nonsuit. 

[2] The words “immediate,” “forthwith,” and the like, are ordinarily held to 
mean within a reasonable time, and it is elementary law that what is reasonable 
time depends on the circumstances of the case and is ordinarily a question for the 
jury. But, when the facts are undisputed and different inferences cannot reason- 
ably be drawn from the same facts, then the question of what is a reasonable time 
is one of those questions of fact which are for the court and not for the jury, and 
are sometimes, though inaccurately, called questions of law. Timlan v. Dilworth, 
760 N. J. Law, 568, 71 A. 33. The question in that case was whether a defective 
ccendition had existed long enough for the landlord to discover it and using reason- 
able care and diligence to rectify it; and it was held that, under the circumstances, 
an interval of 2% working days was not a reasonable time. A similar decision will 
be found in Schnatterer v. Bamberger, 81 N. J. Law, 558, 79 A. 324, 34 L. R. A. 
(N. S.) 1077, Ann. Cas. 1912D, 139, and Krebs v. Rubsam, 91 N. J. Law, 426, 104 
A. 83. In Black v. Mullins & Co. 86 N. J. Law, 463, 92 A. 281, an interval 
of a month between the execution and delivery and the recording of a chattel 
mortgage, without satisfactroy excuse or explanation, was held to be an unreasonable 
time as a court question. 

Apart from questions of waiver of this requirement of notice which might 
possibly have been in the case, and as to which we express no opinion, the jury 
was specifically instructed that, unless notice was given within a reasonable time, 
the plaintiff could not recover. This was the law of the case, and on that theory 
there might well have been a nonsuit for, as a court question, 40 days was clearly 
not a reasonable time, and as clearly was not “forthwith”; and in holding that 
notice within 40 days was within a reasonable time, as the jury must have done, 
they went clearly outside of, and overrode, the evidence in order to support a 
recovery. 

The rule to show cause will be made absolute. 


BESS et at. vv. COMMONWEALTH CASUALTY CO. (No. 49.) 
(Court of Errors and Appeals of New Jersey. March 16, 1925.) 
128 Atlantic Reporter 250 
(Syllabus by the Court.) 
INSURAN 

UTORY CONT RACT OF INSURANCE APPLYING TO AUTO BUSES 

STATED. 

The obligation and undertaking of an insurance company under its contract of 
insurance, in pursuance of the provisions and requirements of the act entitled “An 
act concerning auto busses, commonly called jitneys, and their operation in cities,” 
approved March 17, 1916 (P. L. 1916, p. 283, chap. 136), is to make payment of a final 
judgment recovered by any person on account of the ownership, maintenance, and use 
of such auto bus, when such final judgment is for damages on account of bodily injury 
or death suffered by any person or persons as a result of an accident occurring by 
reason of the ownership, maintenance, or use of such auto bus upon the public streets, 
by the assured named in the contract or policy of insurance or where such mainte- 
nance and use is legally chargeable to such assured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Kalisch and Van Buskirk, JJ., dissenting. 

Appeal from Supreme Court. 

Action by Mollie Bess, by Israel Galenter, next friend, and Israel Galenter, indi- 
vidually, against the Commonwealth Casualty Company. From judgment for plaintiff 
Mollie Bess, defendant appeals. Reversed. 

See, also, Galenter v. Peti, 96 N. J. Law, 110, 114 A. 408. 

Alfred Brenner, of Bayonne, for appellant. 

Alexander Seclow, of Bayonne, and Richard Boardman, of Jersey City, for 
respondent. 
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CAMPBELL, J. This is an appeal from a judgment entered in the Supreme Court 
in favor of Mollie Bess against appellant in an action tried by Judge Cutler at Hudson 
circuit, without a jury, upon the following agreed state of facts: 

(1) On January 3, 1919, appellant issued to Patsy Pirozi an automobile liability 
policy. This policy purported to cover a Reo car No. 22649, which was a jitney bus 
owned by Andrew Petti. The policy was not transferred by Pirozi to Petti, but was 
filed with the city treasurer of Bayonne. 

(2) Prior and subsequent to January 3, 1919, Andrew Petti owned the bus and 
operated it over the streets of Bayonne. 

(3) On January 9, 1919, Mollie Bess was injured through the negligent operation 
of the bus while it was owned and operated by Petti. At the time of her injury the 
bus was being used and operated in Bayonne for the purpose of carrying passengers. 

(4) To recover for the injuries sustained by Mollie Bess and the loss sustained by 
her father, Israel Galenter, suit was instituted in the Supreme Court at Hudson circuit 
against Patsy Pirozi and Andrew Petti. 

(5) At the first trial a nonsuit was directed as to Patsy Pirozi on the ground 
that he was neither the owner nor operator of the bus. 

The jury disagreed as to the liability of Andrew Petti. At the second trial a 
verdict was rendered against Andrew Petti and in favor of Mollie Bess for $5,000, 
and in favor of Israel Galenter in the sum of $1,000, and judgments entered thereon 
from which an appeal was taken, and thereon the judgments were affirmed with costs. 

(6) No payment has been made by respondent on account of said judgments; it 
contending that it incurred no liability because it had issued no policy of insurance 
to Andrew Petti and had never consented to transfer any policy of insurance 
held by Pirozi or any other person to Petti. 

(7) The license to operate the bus in question as a jitney was issued by the 
Bayonne authorities to Patsy Pirozi, and his license was transferred to the name of © 
Andrew Petti by the Bayonne authorities the day after the accident. 

(8) Andrew Petti was the owner of the bus and was operating the same as a 
jitney bus prior to, at the time of, and subsequent to the accident. 

(9) January 15, 1919, the following indorsement was made on policy: 

“Interest of former owner having ceased title of ownership now vested in Andrew 
Petti of 78 W. 21st street, Bayonne, N. J.” 

The trial court found: 

(1) That Israel Galenter, not having suffered bodily injury in the accident, can- 
not recover upon this policy, and the court finds in favor of the defendant and against 
the plaintiff Israel Galenter. 

(2) That Mollie Bess can recover upon this policy her judgment of $5,000 with 
interest from December 11, 1920, and the court‘ finds in favor of the said Mollie Bess 
and against the defendant“the Commonwealth Casualty Company of Philadelphia, a 
corporation, for $6,155. 

From the judgment entered in favor of Mollie Bess the defendant below appeals 
upon two grounds: H 

(1) Because the trial court erred in refusing to direct a verdict in favor of the 
defendant. 

(2) Because the trial court erred in deciding in favor of the plaintiff upon the 
stipulated and agreed state of facts. 

There is nothing in the state of case imdicating any motion to direct a verdict. 
We are concerned therefore with the second ground only. 

The sole contention of appellant is that its policy was not issued to Petti but to 
Pirozi; that it has the right to measure is risk by the person' to whom it issues its 
policy; that it was willing to insure Pirozi and the public under the ownership and 
operation of Pirozi, but might not have been willing to do so under Petti. 

The policy contained the following indorsement required by the Jitney Act P. L. 
1916, p. 283: 

“Notwithstanding anything herein contained to the contrary, this company will 
pay any final judgment within the terms and limits of this policy and as stipulated in 
indorsement attached hereto, recovered by any person or persons on account of the 
ownership, maintenance and use of the automobile described herein, or any fault in 
respect thereto, in accordance with the conditions of liability as described in this policy 
and it is further understood that this policy shall be for the benefit of every person 
suffering loss, damage or injury as described in this policy or as described in the 
terms of an act entitled ‘an act concerning auto busses, commonly called jitneys, their 
operation in cities,’ approved March 17, 1916, and known as chapter 136 of the Laws 
of 1916 of New Jersey.” 
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The statutory liability referred to in the foregoing indorsement is to be found 
in P. L. 1916, chap. 136, commonly known as the Jitnmey Act. Section 2 of such act 
provides that no auto bus shall be operated in any city until the owner thereof shall 
obtain the consent of the body having control of the public streets; that no such 
consent shall become effective until the owner of the bus shall have filed with ‘the 
chief fiscal officer of the city an insurance policy in the sum of $5,000 “against loss 
from the liability imposed by law upon the auto bus owner for damages on account 
of bodily injury or death suffered by any person or persons as a result of an accj- 
dent occurring by reason of the ownership, maintenance or use of such auto bus 
upon the public streets of such city * * * such insurance policy shall provide for the 
payment of any final judgment recovered by any person on account of the ownership, 
maintenance and use of such auto bus or any fault in respect thereto and shall’ be 
for the benefit of every person suffering loss, damage or injury as aforesaid. * * * ” 

The matter must be determined and depend upon the result of the construction 
of the contract of appellant. 

Such contract may be said to be twofold: That which is voluntarily under- 
took, and that which was thereupon imposed upon it by statute (the Jitney Act, 
P. L. 1916, chap. 136 supra). 

As to the first, the appellant’s contract was to insure and indemnify Patsy Pirozi, 
as assured, “against loss from the liability imposed by law upon the assured, for 
damages on account of bodily injuries or death (or both) accidentally suffered, or 
alleged to have been suffered by any person or persons not employed by the assured 
by reason of the ownership, maintenance or use of the automobile * * * enumerated 
or described herein; provided such injuries or death (or both) be the result of acci- 
dents occurring during the period this policy is in force.” 

As to the second, that imposed by the statute, the appellant’s contract was “the 
payment of any final judgment recovered by any person on account of the ownership, 

maintenance and use of such auto bus or any fault in respect thereto, and shall be 
for the benefit of every person suffering loss, damage or injury as aforesaid.” Such 
liability is based and predicated upon “damages on account of bodily injury or death 
suffered by any person or persons as a result of an accident occurring by reason ad 
the ownership, maintenance or use of such bus upon the public streets. * * * ” 
the case sub judice, the injury did not result from an accident cccurring by ieee 
of the bus in question on account of the ownership, maintenance, or use thereof by the 
assured, Patsy Pirozi. 

But in the case before us, the final judgment of Mollie Bess is for damages for 
bodily injury suffered as a result of an accident occurring by reason of the owner- 
ship, maintenance, or use of the auto bus by Andrew Petti, and not the assured, Patsy 
Pirozi. It is therefore outside of and no part of the undertaking of the appellant. 

Such conclusion in no wise runs counter to Gillard ¥. Manufacturers’ Casualty 
Ins. Co., 92 N. J. Law, 142, 104 A. 707, affirmed in this court 93 N. J. ‘Law ‘215; 107 
A. 446; Boyle v. Manufacturers’ Liability Ins. Co., 96 N. J. Law, 380, 115 A. 383; 
or Connell v. Commonwealth Casualty Co., 96 N. J. Law 510, 115 A. 352. 

In the court below Israel Galenter was also a party plaintiff seeking recovery on 
a final judgment recovered by him for money loss caused by the injuries to his daugh- 
ter, Mollie Bess. The court below found against him and in favor of the defendant. 
That judgment is not appealed from. 

The judgment below in favor of Mollie Bess and against the respondent is 
reversed with costs. 

For affirmance: Justice Kalisch and Judge Van Buskirk. 

For reversal: The Chancellor, The Chief Justice, Justices Trenchard, Parker, 
Minturn, Black, Katzenbach, Campbell, and Lloyd, and Judges Gardner, Clark, Mc- 
Glennon, and Kays. 


COHEN v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, LIMITED, 
OF LONDON, ENGLAND. 

(Supreme Court, Appellate Division, Second Departmext. February 26, 1925.) 
208 New York Supplement 452. 
INSURANCE—POLICY AGAINST LIABILITY FOR ACCIDENTAL IN- 

JURIES DOES NOT COVER CONTRACT CLAIMS AGAINST INSURED 

FOR CARE AND TREATMENT OF INJURED PERSON. 

Policy insuring against loss from liability for accidental injuries relates to 
causes of action for damages in favor of injured person against insured, and does 
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not cover cnotract claims against insured to pay for care and treatment of 
injured person. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Action by Max Cohen against the Employers’ Liability Assurance Corporation, 
ee of London, England. Judgment for defendant, and plaintiff appeals. 

rm 

Argued before Kelly, P. J., and Rich, Jaycox, Kelby, and Young, JJ. 

Per CurtaAM. The provision of the policy insuring plaintiff against “any loss 
by reason of the liability imposed by law upon the assured for damages on account 
of bodily injury accidentally sustained during the life of the policy by any person” 
has relation to causes of action for damages that arise in favor of the injured 
person against the assured. The facts stated in the complaint give rise to no cause 
of action in favor of the injured person, and the liability of the assured does not 
arise from a claim of damages, but from a contract express or implied of the 
plaintiff (the assured) to pay for the care and treatment of his son. Further, the 
insurer is liable only when the assured is liable for damages, and no facts are 
alleged that would make the assured so liable. For all that appears, the accident 
was unavoidable. The promise alleged in the complaint is without consideration. 

Judgment unanimously affirmed, with costs. 


TINKER v. BOSTON INS. CO.. en OF BOSTON, MASS. 
(No. 04). 
(Supreme Court of Oklahoma. Dec. 4, 1924. Rehearing Denied March 3, 1925.) 
233 Pacific Reporter 1058. 
(Syllabus by the Court. ) 

1. INSURANCE—WATER AND LAND ARE “OBJECTS” WITHIN ACCI- 
DENT INSURANCE POLICIES; DAMAGE TO AUTOMOBILE BY 
COLLISION WITH BOTTOM OR FURTHER BANK OF CHASM HELD 
WITHIN TERMS OF ACCIDENT POLICY INDEMNIFYING FOR 
COLLISION. 

Water and land are “objects” within the meaning of the law of accident insur- 
ance policies. An automobile which runs into either or both collides with an “object,” 
and where. an automobile is precipitated over a chasm in the highway causéd by a 
washout, and the damage to the machine was caused by a collision with the bottom 
or the further bank of the chasm, such collision comes within the terms of an 
accident insurance policy which does not limit indemnity to collisions with an upright 
or perpendicular object. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

2. INSURANCE—INSURER LIABLE FOR DAMAGES TO AUTOMOBILE 
FROM BEING PRECIPITATED INTO CHASM CAUSED BY WASH- 
OUT; “ACCIDENTAL COLLISION.” 

Where an agreed statement of fact in the record discloses a collision as above 
set forth, such collision is an “accidental collision” within the terms of a policy of 
accident insurance, and the insurance company is liable for the amount of damages 
specified in the stipulation of facts. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

Commissioner’s Opinion, Division No. 2. 

Appeal from District Court, Osage County; Jesse J. Worten, Judge. 

Action by Lela B. Tinker against the Boston Insurance Company of America, 
of Boston, Mass. From judgment for defendant, plaintiff appeals. Reversed with 
directions. 

Wilson, Murphy & Duncan, of Pawhuska, for plaintiff in error. 

Geo. B. Rittenhouse and F. A. Rittenhouse, both of Oklahoma City, for 
defendant in error. 

Lyons, C. This cause was submitted to the trial court upon certain stipulated 
facts which are as follows: 

“It is hereby stipulated and agreed by and between the attorneys of record 
je the plaintiff and the defendant in open court, that the facts in this case are as 
ollows: 

“(1) That the defendant issued the policy of insurance upon which this suit 
is brought, and that ‘Exhibit A’ in plaintiff’s original petition is a true and correct 
copy of the original policy of insurance issued by the defendant insurance company 
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to the plaintiff and the consideration therefor, paid by the plaintiff to the defendant, 
was the sum of $172.40. 

“(2) That the accident and injury to plaintiff’s automobile occurred at the time 
and in the manner as alleged in plaintiff’s original and amended petition; that said 
automobile was traveling at the rate of about 30 to 35 miles an hour; that there 
was a washout in the road about 35 feet across and 50 feet deep; that plaintiff 
ran off the edge of the washout into the chasm caused by the washout; that in 
falling the car struck the opposite bank of the chasm a considerable distance below 
the level of the roadbed upon which plaintiff's car was then being driven. 

“(3) That the damage to plaintiff’s car caused by said accident amounts to 
$687.40. That before the expiration of 60 days from the date of said accident the 
defendant denied any liability to the plaintiff by reason of the accident and injury 
to plaintiff’s automobile and refused to pay her any sum whatsoever for the damage 
to her automobile. 

“Thereupon both sides rest, and the cause is submitted to the court upon the 
above stipulation of facts. 

“The above and foregoing is all the evidence offered, introduced, or received 
at the trial of said cause, and is all of the evidence in said cause.” 

The clause of the insurance policy under consideration is as follows: 

“In consideration of an additional premium of $127.00, and subject ‘to all 
conditions of this policy, the perils insured against hereunder are extended to 
include accidental collision; excepting: (1) Loss or damage to any tire, due to 
puncture, cut, gash, blowout, or other ordinary tire trouble; and excluding in any 
event loss or damage to any tire unless caused in ah accidental collision which also 
causes other loss or damage to the insured automobile. (2) Loss or damage 
occurring while the automobile insured is engaged in any race or speed contest 
or while being operated by any person under the age limit fixed by law or in any 
event under the age of sixteen years. 

“The amount recoverable for accidental collision under this endorsement shall 
not exceed the actual cash value of the property at the time of any loss or damage, 
but shall not be limited by the amount of insurance * * * in the policy to which 
the endorsement is attached. * * * Form to attach to and form a. part of Policy 
No. 95775, of the Boston Insurance Company, Boston, Mass., issued at its Pawhuska, 
Okl., Agency. June 30, 1922. 

“R. S. Tolson, Agent.” 

The statement in plaintiff's petition referred to in said agreed statement of 
fact is: 

“Louis M. Tinker was driving said Buick automobile at the rate of about 
30 miles per hour from Denver, Colo., to Colorado Springs, Colo., and was a 
distantte of about 30 miles north of Colorado Springs when said roadster car 
plunged across a chasm about 50 feet deep across said road and collided with the 
opposite bank of said chasm and precipitated to the bottom thereof.” 

The trial court held that the facts did not disclose a collision within the meaning 
of the insurance policy, and denied the plaintiff any relief. 

The defendant in error contends that the judgment is correct “because the 
collision occurred after the laws of gravity had taken possession of the car and 
while it was falling.” 

[1, 2] We think the defendant in error’s contention and the judgment of the trial 
court are squarely contrary to the decision of this court in the case of Columbia 
Insurance Co. v. S. N. Chatterjee (No. 13427) 93 Okl. 249, 219 P. 102. The court 
in that case states: 

“The weight of opinion is that water and land are objects within the meaning 
of the law of accident insurance policies, and an automobile which runs into either 
or both collides with an object. Howard G. Harris v. American Casualty Co., 
Reading, Pa. (N. J.) 44 L. R. A. (N. S.) 70, 85 Atl. 194, 32 Am. & Eng. Ann. 
Cases 1914D, 846; 14 R. C. L. 1273, § 450; Berry on Damages (3d Ed.) § 1723; 
Babbitt on Motor Vehicles (2d Ed.) 788; Southern Casualty Co. v. Johnson ( Ariz.) 
207 Pac. 987; Universal Service Co. v. American Insurance Co. (Mich.) 181 N. W. 
1007, 14 A. L. R. 183.” 

In the case of Harris v. American Casualty Co., 83 N. J. Law, 641, 85 A. 194, 
44 L. R. A. (N. S.) 70, Ann. Cas. 1914B, 846, cited with approval by this court, 
supra, the following language is used: 
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“Suppose a person driving an automobile along a road comes to a place where 
a highway bridge over a chasm had fallen away, and the machine be precipitated 
to the ground below, can it be said that there could be no recovery under such a 
policy as is here sued on, because the damage to the machine was caused by collision 
with the flat earth, instead of some upright or perpendicular object on the earth? 
We think not. To hold that there could be no recovery under such circumstances 
would be to misconstrue terms of a contract concerning which there is no room 
for construction, because the meaning is perfectly plain.” 

The facts in this case are squarely within the principle of law enunciated in the 
foregoing statement. .It is plain therefore that the defendant in error’s contention 
is contrary to the clear and unconditional terms of the policy. 

The defendant in error attempts to read a condition into the policy which has 
not been written into it. We would not be justified in making a contract for the 
parties. 

[3] The judgment of the trial court is reversed, with directions to render 


judgment for plaintiff for the amount of damage stated in the agreed statement 
of facts. 
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SURETY ; 

WOODS v. NATIONAL SURETY CO. (No. 2231.) 
(Supreme Court of Arizona. March 4, 1925.) 
233 Pacific Reporter 900. 

1. BROKERS—“BROKER” DEFINED. 

A broker is an intermediary or middleman, acting in a sense as agent of both 
parties in selling, buying, negotiating loans, leasing, or renting, and collecting ‘rents 
for compensation. 

(For other cases, see Brokers, Dec. Dig. § 2.) 

2. BROKERS—SURETY ON BROKER'S BOND NOT LIABLE FOR DAM- 
AGE BY FAILURE TO USE MONEY LOANED TO PRINCIPAL IN 
BUILDING HOUSES AS AGREED. 

Surety is not liable on real estate broker’s bond, conditioned as provided by Laws 
1921, c. 160, for damages by broker’s failure to use money loaned to him on mortgage 
in building houses on mortgaged property as agreed, and refusal to repay it; sections 
1 and 2 expressly exempting broker from securing license or giving bond to do acts 
therein specified concerning his own property. 

(For other cases, see Brokers, Dec. Dig. § 4.) 

3. BROKERS—EXTENT OF OBLIGATION UNDER REAL ESTATE 
BROKER’S BOND MEASURED BY LAW CREATING IT. 

Extent of obligation under real estate broker’s bond is measured by Laws 1921, 
c. 160, creating it. 

(For other cases, see Brokers, Dec. Dig. § 4.) 

4. BROKERS—SURETY’S STATUTORY OBLIGATION ON BROKER’S 
nae ae NOT ENLARGED BY PRINCIPAL’S REPRESENTATIONS TO 

LIGEE. 

That broker represented that surety bond given under Laws 1921, c. 160, would 
secure and protect obligee making loan to broker for use in building houses did not 
enlarge surety’s statutory obligation, which — must be presumed to have known. 

(For other cases, see Brokers, Dec. Dig. § 4. 

Appeal from Superior Court, Pima County; George R. Darnell, Judge. 

Action by Frances Woods against the National Surety Company. From a judg- 
ment of dismissal, plaintiff appeals. Affirmed. 

Paul J. Cella and William R. Misbaugh, both of Tucson, for appellant. 

Gerald Jones, of Tucson, for appellee. 

Ross, J. This action was brought by appellant, hereafter called plaintiff, against 
the defendants, Charles E. Franklin and the National Surety Company, the former 
as principal in a statutory brokerage bond and the latter as surety thereon. 

The complaint in substance alleges a cause of action as follows: That the de- 
fendant, Franklin, was a duly licensed real estate broker in the city of Tucson and 
practiced such a business as his sole and only vocation and, among other things, 
borrowed money upon mortgages and other collateral, with which to purchase and 
improve real property and construct dwellings thereon for sale to others in the 
usual course of business; that in August, 1922, defendant, Franklin, procured a loan 
of $5,000 from plaintiff upon the representation that he was a duly licensed and bonded 
broker engaged, among other things, in borrowing money upon mortgages and other 
collateral, with which he built houses for the purpose of sale to others; that such 
money was desired and was to be used to erect and pay for two houses upon a certain 
piece of real estate in Tucson, for sale to others who would assume and pay mort- 
gages placed on said property and houses to be built thereon; that the mortgages 
would be a first lien on property and would, together with surety bond, secure and 
protect plaintiff; that the plaintiff believed such representations, and believed in the 
honesty and integrity of Franklin as such licensed real estate broker, and loaned him 
said $5,000, he and his wife having first executed mortgages on said property to plain- 
tiff; that defendant, Franklin, did not build the houses, and has failed and refused 
to repay plaintiff to her damage in the sum of $5,000. 

Judgment was asked against Franklin for $5,000 and against the surety com- 
pany for the sum of $2,500, the full penalty of the surety bond. 

To this complaint the surety company interposed a general demurrer, which was 
sustained, and, the plaintiff standing -upon her complaint and not desiring to amend, 
judgment of dismissal was entered. She appeals. 

The sole question is as to whether the complaint stated a cause of action against 
the defendant surety company. We think the purport and effect of the complaint is 
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that plaintiff loaned defendant, Franklin, $5,000, taking as security therefor real 
estate of such defendant, and that such loan was made upon the assurance and rep- 
resentation that said money would be used in building two houses on real estate, 
which was not done; the money being otherwise used. 

_, Chapter 160, Laws 1921, was enacted for the purpose of regulating and super- 
vising the real estate business in the state. Section 1 provides that no person, firm, 
copartnership, or corporation, may engage in such business as a broker, without 
first having obtained a license therefor. Section 2 thereof, among other things, 
defines a real estate broker as follows: 

“A real estate broker, within the meaning of this act, is a person, firm, copart- 
nership or corporation, who, for compensation, sells, or offers for sale, buys, or offers 
to buy, or negotiates the purchase or sale or exchange of real estate, or who, for com- 
pensation, negotiates loans on real estate, leases or offers to lease, rents, or leases for 
rent, or collects rent from real estate, or improvements thereon, for others, as a 
whole or partial vocation. * * * Provided, however, that this act shall not apply to 
any person, copartnership or corporation who shall perform any of the acts afore- 
said ith reference to property owned by such person, copartnership or corpora- 
tion - 

The bond was conditioned as the statute provides. 

[1] While it appears from the complaint the defendant, Franklin, was a real 
estate broker at the time of the transaction, it is obvious the transaction itself was 
not within the definition of his business as such broker. A broker sells or buys, or 
negotiates loans, leases, or rents, and collects rents for others for compensation. lf 
he does any of these acts concerning his own property, the statute expressly exempts 
him from the necessity of securing a license or giving a bond. When dealing with 
his own property he is not doing so for compensation, and is not a real estate broker, 
as the statute defines that term. A broker is an intermediary or middleman and, in 
effecting a sale or exchange of property, or doing any of the acts defined by the 
statute as brokerage acts, is, in a certain sense, the agent of both parties to the 
transaction. 9 C. J. 510, § 10. 

[2, 3] The bond in this case is conditioned that the principal will “practice the 
business of real estate brokerage in a truthful and reliable manner,” and this, of 
course, means when he does any of the acts of selling, buying, renting, leasing, or 
negotiating loans on real estate for others for compensation, or offers to do any 
such acts. The transaction set out in complaint does not come within the terms of 
the statute, or the surety bond—indeed, it is expressly excepted therefrom—and can- 
not therefore be made the basis of an action for damages against the surety com- 
pany on its bond. The bond is just as broad as the law, and the extent of its 
obligation is measured by the law of its creation. 9 C. J. 34, §56; Southern Surety 
Co. v. Cochise County (just decided). 233 P. 897. 

[4] The allegation of the complaint that defendant, Franklin, represented that his 
surety bond would “secure and protect plaintiff” could in no way enlarge the statutory 
obligation of the surety company, and it must be presumed plaintiff knew the law 
fixing the surety’s liability. 

The ruling of the court sustaining the demurrer and dismissing the complaint is 
sustained. 

McAlister, C. J., and Lockwood, J., concur. 


ZETNA CASUALTY & SURETY CO. v. LEATHERS, er at. (No. 15565.) 
(Court of Appeals of Georgia, Division No. 2. Feb. 12, 1925.) 
126 Southeastern Reporter 881. 
(Syllabus by the Court.) 
1. SCHOOLS AND SCHOOL DISTRICTS—INDEMNITY BOND HELD NOT 
TO BE STATUTORY BOND REQUIRED OF CONTRACTORS. - 

An indemnity bond in favor of a public body, as the city council of Statesboro, as 
obligee, conditioned upon the faithful performance of “all work for which contract 
calls,” by one who has contracted with the obligee to do public work, as the building 
of a schoolhouse, which bond does not by its terms purport to be for the use of any 
person “doing work or furnishing skill or materials under or for the purpose of such 
contract,” and which nowhere purports to be the statutory bond required of a con- 
tractor doing public work with a public body, as prescribed by the act of the Legisla- 
ture approved August 19, 1916 (Ga. L. 1916, p. 94; Park’s Ann. Code Supp. 1922, 
§ 389c), is not the statutory bond required of such contractors for the benefit of 
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“persons doing work or furnishing skill or materials under or for the purpose of 
such contract” named in the act. American Surety Co. v. Small Quarries Co., 157 
Ga. 33, 120 S. E. 617; United Supply Co. v. U. S. Fidelity, ete., Co., 32 Ga. App. 472, 
123 S. E. 907. 

(For other cases, see Schools and School Districts, Dec. Dig. § 81[2].) 

2. SCHOOLS AND SCHOOL DISTRICTS—OVERRULING SURETY’S DE- 

MURRERS TO PETITION, HELD ERRONEOUS. 

A person who furnishes labor and material for the purpose of such a contract 
cannot recover on the bond against the surety thereon. It was, therefore, error to 
overrule the defendant’s demurrers. 

(For other cases, see Schools and School Districts, Dec. Dig. § 81[2].) 

Error from Superior Court, Clarke County: Blanton Fortson, Judge. 

Action by L. M. Leathers and others against the A2tna Casualty & Surety Com- 
pany. Judgment for plaintiffs, and defendant brings error. Reversed. 

Bryan & Middlebrooks and John A. Dunaway, all of Atlanta, for plaintiff in 
error. 

Stephens, J. Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 


MASSACHUSETTS BONDING & INS. CO. v. NOVOTNY. (No. 36289.) 
(Supreme Court of Iowa. March 10, 1925.) 
202 Northwestern Reporter 588. 

6. REPLEVIN—STATUTE IS PART OF BOND. 

Statute is part of replevin bond, required by Code 1924, §§ 12181, 12182, and 
parties are conclusively presumed to intend what statute provides. 

(For other cases, see Replevin, Dec. Dig. § 33[1].) 

7. REPLEVIN—INTERVENING CLAIMANT HELD NOT INJURED BY 
PROCEEDINGS, AS RESPECTS REMEDY, WITHIN BOND. 

As common-law rule that property, held by officer under writ of replevin, is 
not subject to replevin by third party asserting claim, does not prevail in Iowa, one 
intervening, in replevin for automobile claimed by him, was not injured, from 
procedural viewpoint, within replevin bond for use of any one injured by proceeding. 

(For other cases, see Replevin, Dec. Dig. § 33[1].) 

8. REPLEVIN—INTERVENING CLAIMANT HELD INJURED, AS RE- 
SPECTS SUBSTANTIVE RIGHTS, WITHIN BOND. 

Intervener, joining with his agent as defendant in replevin for automobile, sold 
by agent to plaintiff’s vendor under contract, which agent had sued to rescind for 
fraud, held injured, as respects substantive rights, within replevin bond for use 
of any one injured by proceeding; not having repudiated agency nor waived any 
benefit accruing to him under bond. 

(For other cases, see Replevin, Dec. Dig. § 33[1].) 

9. REPLEVIN—BOND PROTECTS PERSONS IN PRIVITY WITH DE- 
FENDANTS WITHOUT CHANGING OR ENLARGING SURETY’S 
LIABILITY. 

Replevin bond for use of any one injured by proceeding protects defendants and 
any one in privity with them when judgment is rendered, and does not thereby change 
or enlarge surety’s liability. 

(For other cases, see Replevin, Dec. Dig. § 33[1].) 

Appeal from District Court, Linn County; Atherton B. Clark, Judge. 

Action in equity to cancel a judgment obtained by the defendant against the 
plaintiff in a replevin action. The opinion states the facts. The trial court determined 
the equities of the cause to be with the plaintiff. Defendant appeals. Reversed. 

Geo. C. Claassen, of Cedar Rapids, for appellant. 

Barnes, Chamberlain, Hanzik & Thompson, of Cedar Rapids, for appellee. 

De Grarr, J. The relief sought by the plaintiff surety company is the concel- 
lation of a judgment. Two issues are presented, either of which, if answered favor- 
ably to appellee, must result in an affirmance of the case. To understand the issues 
presently stated it is necessary to outline the salient facts. eo ‘ 

The appellant, Jos. J. Novotny, placed a Haynes automobile in storage in a 
garage in Cedar Rapids, lowa. On March 20, 1920, his brother, William J., executed 
a bill of sale for the car to one Frank E. Smith and received therefor a note of $1,300 
with interest secured by a mortgage on a parcel of real estate. William J. Novotny 
was authorized as agent of the appellant to sell the car for cash only. Upon the dis- 
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covery of certain misrepresentations relative to the value of the mortgaged land, 
William rescinded the contract of sale, secured the return of the car to storage 
under attachment proceedings, and then instituted an action in the Superior Court of 
Cedar Rapids against Frank E. Smith to rescind the sale on the ground of fraud. 
In this action Jos. J. intervened, alleging that he was the owner of the car and 
entitled to its possession. It was then learned that one Harry McFarlan claimed to 
have purchased the car from Smith prior to the attachment proceedings and he was 
brought in by interpleader. In the meantime, McFarlan instituted an action of replevin 
in the District Court of Linn County, Iowa, against William J. Novotny and L. S. 
Morrison, marshal of the city of Cedar Rapids, who had obtained possession of the 
car under the attachment proceeding. On June 21, 1920, petition in replevin and 
bond, with appellee herein as surety, were filed and McFarlan was given possession 
of the car. On August 31, 1920, William J. Novotny and L. S. Morrison filed motions 
in the replevin action for more specific statement and to strike. On November 16, 
1920, which was term time, Jos. J. Novotny filed a petition of intervention in this 
action; but no leave of court was given, no notice was served to the original parties 
to the suit, and no time fixed by the court within which answers should be filed. On 
April 23, 1921, the action in the Superior Court resulted in a decree in favor of Jos. 
J. Novotny, the intervener. On June 18, 1921, both motions of defendants in replevin 
action were sustained, and plaintiff, McFarlan, was given 10 days to amend his peti- 
tion. No amendment was ever filed. On September 13, 1921, defendants obtained 
leave to amend their answer and in their amendment referred to the petition of inter- 
vention. On September 2, 1921, which was in vacation, Jos. J. Novotny filed an 
amended petition which was in reality a complete petition of intervention. No 
leave of court was secured, and no notice was served, although copies of the petition 
and the amendment were sent to the attorney who represented plaintiff, McFarlan, 
in the replevin action, but no pleadings were ever filed in response thereto. Unable 
to get his client to appear and prosecute his case, counsel for McFarlan withdrew 
his appearance on September 21, 1921, and on September 22, upon regular assign- 
ment the case was called for trial. The jury was waived and the cause was tried 
to the court. On the conclusion of testimony the intervener elected to take the 
value of the property, and judgment was entered in his favor against McFarlan and 
the surety on his bond, plaintiff herein, for the sum of $1,500 with 6 per cent. interest 
from June 20, 1920, and costs. Thereafter the instant action was instituted to can- 
cel the judgment on the grounds: (1) That the intervener failed to comply with 
the requirements of the statute governing intervention, and (2) that the bond did 
not run in intervener’s favor. Both issues present propositions of first impression 
in this court. 

[1] It is admitted that the intervener did not secure leave of court to file his 
petition; that he did not serve notice on the original parties; and that the trial court 
did not fix the time within which answers to the petition should be filed. Were these 
steps necessary for a valid judgment under the statute? The question is one of 
purely statutory interpretation. The answer must be found in the express language 
of the provisions of the Code authorizing intervention; in the reasonable inferences 
that may be drawn from the language thereof; and in the very nature of the 
remedy itself. 

Intervention is not a product of the natural growth of the English common law, 
but was introduced into our procedure from a foreign system. It was unknown to 
the early courts of both law and equity, but was in use to a certain extent in the 
ecclesiastical courts. Chitty’s Practice, vol. 2, p. 493. However, it was a remedy 
familiar to the Roman civil law. From these sources it was introduced into the 
American jurisdictions either by statute or by court decision. The federal courts 
have permitted the innovation independently of statute in both law and equity. 
Generally the doctrine of equity was not broad enough to include this remedy, since 
parties afterwards brought in must not assert claims paramount to the original parties. 
See Goldman v. Smith (D. C.) 93 F. 182; 21 C. J. 341; Elliot, 31 Amer. L. Rev. 377. 
To a certain extent the remedy has been developed independently of statutes in some 
state courts. See Wightman v. Evanston Yaryan Co., 217 Ill. 371, 75 N. F. 502, 108 
Am. St. Rep. 258, 3 Ann. Cas. 1089; State v. Bank, 103 Neb. 194, 170 N. W. 901; 
Gibson v. Ferrell, 77 Kan. 454, 94 P. 783. For the most part, however, it has been 
introduced by statute which defines the steps that must be followed in taking advan- 
tage of the remedy. See note, 123 Am. St. Rep. 281. Prior to the adoption of a 
statute in Texas (1879) authorizing intervention, it was held that the right of inter- 
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vention rested: upon the principle “that a party should be permitted to do that volun- 
tarily which, if known, a court of equity would require to be done.” Pool v. Sanford, 
52 Tex. 621. 

[2] In Iowa, intervention is governed by statute, and if a person attempts to 
take advantage of this remedy without bringing himself within the provisions of the 
statute, he is considered a mere “interloper” who acquires no rights by his unauthorized 
interference, unless there was a waiver of objections. Henry Lee & Co. v. Cass 
County Mill & Elev. Co., 42 Iowa 33; First National Bank v. Gill & Co.,; 50 Iowa 
425; Des Moines Insurance Co. v. Lent, 75 Iowa, 522, 39 N. W. 826. The statutory 
provisions in question, material to our present inquiry, are found in sections 3594 
and 3596, Code 1897; sections 11174 and 11176, Code 1924. The former section 
defines the interest necessary to invoke the remedy and the intervener’s relation to 
the original parties in the suit. It reads: 

“Any person who has an interest in the matter in litigation, in the success of 
either of the parties to the action, or against both, may become a party to an action 
between other persons, either by joining the plaintiff in claiming what is sought by 
the petition, or by uniting with the defendant in resisting the claim of the plaintiff, 
or by demanding anything adversely to both the plaintiff and defendant, either before 
or after issue has been joined in the cause, and before the trial commences.” ~* 

The latter section designates the procedure necessary, in that: 

“The intervention shall be by petition, which must set forth the facts on which 
it rests, and all the pleadings therein shall be governed by the same principles and 
rules as obtained in other pleadings. 

“If such petition is filed during term, the court shall direct the time in which 
an answer shall be filed thereto.” 

It will be observed that no leave of court to the filing of the petition is men- 
tioned, and that no notice to the original parties is expressly required by these 
sections. Is either or both of these steps within the intent of the Legislature? The 
usual and orderly procedure in intervention is to first apply for and secure leave of 
court and, after filing the petition, give notice to the original parties. These steps 
are quite generally provided for by statute. In Ex parte Gray, 157 Ala. 358, 47 So. 
286, 131 Am. St. Rep. 62, the court said: : 

“There seems to be some confusion in the minds of the profession as to the 
proper practice in cases of intervention. The greater number of the cases in the 
books, including those referred to by counsel, are based upon statutes in the various 
states providing for intervention. It seems that the regular and orderly course of 
procedure is first to file an application for leave to file a petition of intervention, of 
which the parties to the suit should have notice.” 

The federal courts sometimes require an additional step when the matter of 
granting the application is discretionary. An issue is then made of the right of the 
party to intervene to be determined by the court. Atlantic Refining Co. v. Part 
Lobos Petroleum Corporation (D. C.) 280 F. 934. However, if the intervener has 
such an imperative right resting on grounds of necessity and the inability of the party 
to obtain relief by other means that the right to intervene cannot be said to be de- 
pendent upon judicial discretion, then leave of court is not required. Minot v. Mastin, 
95 F. 734, 37 C. C. A. 234. This rule is followed in state courts where the statute 
gives the intervener an absolute right to file his petition and become a party to the 
suit. Under the Nebraska statute, which is similar to Iowa, it is held that leave of 
court to file petition of intervention is not necessary. In State v. Holmes, 60 Neb. 
39, 82 N. W. 109, it is said: ; 

“The court has no authority to exclude from the case an intervener whose plead- 
ing discloses a direct interest in the matter of litigation; it must give judgment on 
the merits; it must decide in his favor or against him; and if against him, it must 
accord him the rights which belong to any other unsuccessful suitor.” 

See, also, Spalding v. Murphy, 63 Neb 401, 88 N. W. 489; In re Keller, 101 Neb. 
115, 162 N. W. 511. 

We adopt this view under the language of the Iowa statute and hold that leave 
of court to the filing of a petition of intervention is unnecessary and was neither 
contemplated nor intended under the provisions of our law. 

[3] The question of notice involved a greater difficulty. In the absence of an 
express requirement that notice of the intervener’s petition shall be served on the 
original parties to the suit, does the reasonable inference of the language of the 
statute require it? The answer to this question must be made in the light of the 
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history of intervention in this state relative to the requirement of notice. By the 
revision of 1860 notice of petition of intervention was expressly required. Section 
2932 is as follows: 

“The intervention shall be by petition, filed im the court in which the action és 
pending, and it must set forth the facts constituting the grounds on which the inter- 
vention rests, and shall be taken notice of by the adverse party, as any other plead- 
ing, on being served by copy, and shall be responded to in the time which is allowed 
for other pleadings of the kind used in such response, and all the pleadings therein 
shall be governed by the same principles and rules as obtained in other pleadings 
provided for in this chapter. But if such petition is filed during term, the court 
shall direct the time in which an answer shall be filed thereto.” 

The report of the Code Commission submitted in 1872 made no change in the 
above section, but in the, act which the commission submitted to the General Assembly 
as part 3, title 17, chap. 8, the section (No. 61) was amended by omitting the por- 
tions italicized above, and by a slight but immaterial change in the language of the 
portion retained. The section was made to read: 

“The intervention shall be by petition which must set forth the facts on which 
the intervention rests, and all the pleadings therein shall be governed by the same 
principles and rules as obtain in other pleadings provided for in this chapter. But 
if such petition is filed during term, the court shall direct the time in which an answer 
shall be filed.” Files of Public Archives, Div. of Hist., Dept. of Iowa. 

The act was passed by the General Assembly as House File 17 without further 
amendment or comment with respect to the above section. Senate and House Journals, 
14th Adj. Sess. 1873. The section became article 2685 of the Code of 1873, and 
without substantial change the provision has been re-enacted in every revision down 
to the present time. 

We find, therefore, that under the present statute no notice of the petition of 
intervention is expressly required. In this state intervention is a creature of statute, 
and consequently a cogent reason must be found upon which to predicate the require- 
ment of notice by legislative intent in the absence of an express provision. That 
statute gives to an intervener the right to file his petition dependent only that it shall 
set forth the facts upon which his right to intervene is based. The petition having 
been filed, parties to the pending suit are chargeable with the duty of taking notice 
of the calendar and pleadings. Dollister v. Pilkington, 185 Iowa, 815, 171 N. W. 
127. Furthermore, the statute provides if such petition is filed during trem then the 
court directs the time in which an answer shall be filed. This leaves a strong infer- 
ence that the petition of intervention if filed in vacation shall be governed as other 
pleadings. The adverse parties are already within the jurisdiction of the court, and 
the intervener comes in by the filing of a petition which is subject to motion, 
demurrer, or answer as all other pleadings. We cannot escape the conclusion that 
the Legislature in amending the original statute by striking therefrom a require- 
ment of notice intended that no notice should be required. 

[4] Lastly, it is contended by appellee that the failure of the intervener to 
secure an order fixing the time in which the original parties should file an answer 
to intervener’s petition was fatal to his standing as an intervener. The purpose of 
the provision heretofore quoted is apparent. It is to prevent the original parties 
being taken by surprise, and that they may be afforded a reasonable time to prepare 
defenses thereto. The instant record shows that although the intervener’s petition was 
filed during term time the case was not tried for several terms thereafter. It is 
further shown that the intervener’s amended petition was in effect an original and 
complete petition and was filed in vacation. This removed any objection to the 
failure of the court to direct a time in which the parties should file answers. We 
hold that the petitioner was properly in court. 

II. We now pass to a consideration of the second controlling issue on this 
appeal. Is the intervener in a position to claim a beneficial interest in the bond filed 
in the replevin action? This is a question of statutory interpretation. 

When a plaintiff in replevin desires immediate delivery of the property, he must 
execute a bond to the defendant with approved sureties conditioned that he will 
appear at the next term of court, if in a court of record, and prosecute his action 
to judgment and return the property, if a return is awarded, and pay all costs and 
damages that may be adjudged against him. Section 12181, Code 1924. It is further 
provided that said bond shall be filed with the clerk and “be for the use of any 
person injured by the proceeding.” Section 12182. Is the instant intervener an 
injured person within the contemplation of the statute? 


1192 {nsurance Law Journal, Vol. 64. [June, 1925 


[5] There are two classes of rights which the law accords to persons generally. 
These may be termed (1) substantive, and (2) remedial. The former includes 
those rights which one enjoys under the legal system prior to the disturbance of 
normal relations; the latter includes those rights by’ which a person may resort to 
the machinery of justice, either to secure amends for a disturbance of his sub- 
stantive rights or to prevent a threatened disturbance. A person may be injured, 
therefore, by a proceeding which disturbs either his substantive or his remedial 
rights. With this thought in mind we inquire whether the intervener is within the 
purview of either class. 

[6-8] The intervener came into the replevin suit voluntarily. The bond filed by 
the plaintiff does not expressly include him within its terms. Is he within the terms 
of the statute? In legal contemplation the statute enters into and forms a part of 
a replevin bond, and the parties are conclusively presumed to intend what the statute 
provides. The language is that the bond “shall be for the use of any person injured 
by the proceeding.” Was the intervener injured by the proceeding in the replevin 
suit brought by Harry McFarlan against William J. Novotny and L. S. Morrison? 
It is obvious that he was not deprived of any remedy by a delivery of the auto- 
mobile to plaintiff. Under the common law, property taken and held by an officer 
under a writ of replevin was in custodia legis and not subject to an action of replevin 
by a third party asserting a claim to it. White v. Dolliver, 113 Mass. 400, 18 Am. Rep. 
502. A different rule prevails in Iowa. Davis v. Gambert, 57 Iowa, 239, 10 N. W. 
658. The same remedies, including replevin, were open to the intervener against the 
plaintiff as existed in his favor against the defendant. When he voluntarily availed 
himself of his right of intervention, he merely elected a remedy among those that 
were open to him. From the procedural viewpoint, having suffered no injury, he is 
not included within the terms of the bond and statute. Was he injured with respect 
to his substantive rights? He was not a stranger to the proceeding. The record dis- 
closes that he stood in privity with the defendant, William J. Novotny. The rela- 
tion of principal and agent had been established. It was the duty of the agent to 
do whatever was in his power to regain possession of the property and hold the same 
for his principal. This duty was attempted to be performed by the agent, and it was 
shortly thereafter that the plaintiff, McFarlan, entered his appearance. True, the 
agent had no property or possessory right as against the principal; but he was -de- 
prived of the possession of the car in the replevin action, and the intervener was 
deprived of the right of regaining possession from his agent. The record is clear that 
the defendant, William J. Novotny, at no time claimed either the right of possession 
or property against his principal, Jos. J. 

The statute provides that an intervener may join with the plaintiff, with the 
defendant, or take the position of an independent party. An intervener who joins 
with the defendant certainly does not repudiate a relation of privity which existed 
between himself and such defendant. By taking this position the intervener intended 
to join with the defendant in an effort to protect his rights, and both parties were 
attempting to accomplish the same result, to wit, to regain possession of the principal’s 
property. In his amended petition of intervention he asked judgment against “the 
plaintiff, Harry McFarlan, and against the bonding company whose bond is filed in 
this causé of action.” The pleadings do not disclose nor does it appear that he 
ever waived or intended to waive any benefit that might accrue to him by virtue of 
the privity of principal and agent. The intervener not having repudiated the agency 
nor having waived any benefit that accrued to him under the bond, it does not lie 
in the mouth of the defending plaintiff or his bondsman to deprive him of any inter- 
est that he may derive thereby. 

The decisions in Christy v. Vest, 36 Iowa 286, and Edwards & Beardsley v. 
Gottrell & Babcock, 43 Iowa 194, are not controlling, nor do they militate against 
the claim of the instant intervener. £ 

[9] In the case at bar the undertaking filed was for the use of any person injured 
by the proceeding. This not only included the defendants in the action, but any 
person who is shown to be in privity with them at the time the judgment is rendered. 
This interpretation does not change or enlarge the liability of the surety. But one 
bond is contemplated for the return of property in one action, and ‘that is for the 
benefit of any injured party to the action when the return is adjudged. The inter- 
vener was such a party. 

Wherefore the judgment entered must be and is reversed. 

Faville, C. J., and Stevens and Vermilion, JJ., concur. 
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WESTINGHOUSE ELECTRIC & MFG. CO. v. FIDELITY & DEPOSIT CO. 
OF MARYLAND. 


(Supreme Judicial Court of Massachusetts, Suffolk. Feb. 26, 1925.) 
146 Northeastern Reporter, 711. 


1. BANKRUPTCY—SUBROGATION STATUTE HELD INAPPLICABLE 
wens CREDITOR PROVED CLAIM AGAINST BANKRUPT’S 
Bankruptcy Act, §57i (U. S. Comp. St. § 9641), giving surety of creditor, whose 

claim against bankrupt is secured by individual undertaking of any person, right of 

subrogation upon discharging undertaking, held to apply only where creditor fails 
tu prove his claim. 
(For other cases, see Bankruptcy, Dec. Dig. § 316[3].) 


2. SUBROGATION—SURETY HAS NO RIGHT OF SUBROGATION TILL 
CLAIM HAS BEEN PAID IN FULL 
Surety has no right of subrogation until claim on which he is surety has been 

paid in full or otherwise entirely satisfied. 

(For other cases, see Subrogation, Dec. Dig. § 28.) 

3. SUBROGATION—SURETY FOR LIMITED AMOUNT NOT ENTITLED 
TO CREDIT ON ITS LIABILITY FOR AMOUNT RECEIVED FROM 
BANKRUPT ESTATE. 

Where surety on bond to dissolve attachment guaranteed full payment of any 
judgment recovered against its principal, but limited liability to named sum, and 
upon principal’s bankruptcy claim was not paid in full, surety was not entitled to 
credit for sum received from bankrupt estate on its vay as such. 

(For other cases, see Subrogation, Dec. Dig. § 28.) 

Exceptions from Superior Court, Suffolk County; A, R. Weed, Judge. 

Action of contract by the Westinghouse Electric & Manufacturing Company 
against the Fidelity & Deposit Company of Maryland to recover balance due from 
defendant as surety on attachment bond. Finding for plaintiff, and defendant excepts. 
Exceptions overruled. 

L. S. Nicholson, of Boston, for plaintiff. 

J. H. Duffy, of Boston, for defendant. 

Crossy, J. This is an action of contract to recover the balance due from the 
defendant as surety on a bond, which was given to the plaintiff to dissolve an 
attachment in a suit brought by it against Stuart-Howland Company. The bond 
recites that Stuart-Howland Company as principal, and the defendant as surety “are 
holden and stand firmly bound and obliged unto” the plaintiff “in the full and just 
sum of fifty thousand dollars”; the condition being that “if the above-bounden 
Stuart-Howland Company shall pay to the plaintiff in said action the amount, if any, 
that he may recover therein within thirty days after the final judgment in said action; 
eae then the above-written obligation shall be null and void; otherwise it shall 
remain in full force and virtue.” In its action against Stuart- ‘Howland Company 
the plaintiff on December 28, 1922, recovered a final judgment of $96,325.86. On 
August 23, 1922, Stuart-Howland Company was adjudicated bankrupt. The plaintiff 
proved against the bankrupt estate the full amount of its judgment, and received a 
dividend of 5 per cent thereon, amounting to $4,816.29. On January 31, 1923, the 
defendant paid the plaintiff on account of the principal of the bond $47,500. On 
February 6, 1923, the plaintiff was also paid the sum of $20,000 on its judgment by 
the Fidelity & Casualty Company of New York in full of the penal sum of a bond 
given to the plaintiff to release another attachment made in the same suit; the last- 
named company being surety on that bond. The sum so received by the — 
amounting to $72,316.29, left a balance due and unpaid on the judgment of $24,009.57. 
The plaintiff having been paid by the defendant $47,500 on the bond, brings his suit 
to recover $2,500, the balance alleged to be due with interest. 

The defendant contends that it is entitled to be credited with $2,500, that being 
5 per cent of the penal sum of the bond which was received by the plaintiff as a 
portion of the dividend on the claim proved by it against the bankrupt’s estate, on 
the ground of subrogation. The defendant made various requests for rulings, all of 
which in substance were to the effect that the defendant was entitled to be credited 
with $2,500 so received by the plaintiff, and that if so credited the defendant would 
have paid the full amount of the penal sum of the bond. 
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[1] The defendant relies on section 57i of the National Bankruptcy Act (U. S. 
Comp. St. § 9641), which provides as follows: 

“Whenever a creditor, whose claim against a bankrupt estate is secured by the 
individual undertaking of any person, fails to prove such claim, such person may 
do so in the creditor’s name, and if he discharge such undertaking in whole or in part 
he shall be subrogated to that extent to the rights of the creditor.” 

This section is not applicable to the case at bar. It applies only where the 
creditor “fails to prove such claim.” In the present case the plaintiff has proved its 
claim against the bankrupt estate of Stuart-Howland Company. See In re Hanson & 
Tyler Auto Co. (D. C.) 286 F. 161. 

[2] It has been uniformly held that a surety has no right of subrogation until 
the claim upon which he is surety has been paid in full or otherwise entirely satisfied. 
This principle applies not only to cases where the sureties’ liability is limited in 
amount, but to cases where there is no such limit. The general rule is stated in 
Sheldon on Subrogation (2d Ed.) § 127, as follows: 

“The right of subrogation does not arise in favor of a surety until he has actually 
paid the debt for which he is liable as surety; the right does not accrue upon a partial 
payment by the surety, until the creditor is wholly satisfied. Even if a surety is 
liable only for a part of the debt, and pays a part for which he is liable, he cannot 
be subrogated to the securities held by the creditor until the whole demand of the 
creditor is satisfied.” 

The rule so stated has been generally recognized and often applied. Guaranty 
Security Corp. v. Oppenheimer, 243 Mass..324, 137 N. E. 644; United States v. 
National Surety Co., 254 U. S. 73, 41 S. Ct. 29, 659 L. Ed. 143; American Surety Co. 
of New York v. Finletter (C. C. A.) 274 F. 152; United States Fidelity & Guaranty 
Co. v. Union Bank & Trust Co., 228 F. 448, 143 C. C. A. 30; Ellis v. Emanuel [1876] 
1 Exch. Div. 157; Illinois Surety Co. v. United States, 226 F. 665, 141 C. C. A. 421. 

[3] The defendant in definite and unequivocal terms guaranteed the full payment 
of any judgment recovered but limited the amount of its liability to $50,000. It 
agreed to continue liable as surety unless Stuart-Howland Company paid within 30 
days the full amount for which judgment might be recovered. It is plain for the 
reasons stated that the defendant was not entitled to be credited. with $2,500 on 
its liability as surety. The requests for rulings which were denied could not properly 
have been given. 

Exceptions overruled. 


UNITED STATES FIDELITY & GUARANTY CO. et at.v. GRAY. (No. 13867.) 
(Supreme Court of Oklahoma. Feb. 17, 1925. Withdrawn, Corrected, Refiled and 
Petition for Rehearing Denied March 3, 1925.) 

233 Pacific Reporter 731. 

(Syllabus by the Court.) 

1. PRINCIPAL AND SURETY—WRITTEN LANGUAGE IN INDEMNITY 
BOND OF SURETY FOR HIRE TO BE CONSTRUED IN SAME MAN- 
NER AS IF APPEARING IN OTHER AGREEMENTS; LIABILITY 
OF SURETY FOR HIRE CANNOT BE ENLARGED BEYOND SCOPE 
OF TERMS OF CONTRACT; IF LANGUAGE OF CONTRACT OF 
SURETY FOR HIRE IS UNAMBIGUOUS, QUESTION OF CONSTRUC- 
TION DOES NOT ENTER. 

Written language has the same significance and its meaning must be ascertained 
by the same rules of law when it is found in an indemnity bond of a surety for hire 
as when it appears in other agreements. Liability cannot be enlarged beyond the 
scope of the terms of the contract, and, where the language is unambiguous, the 
question of construction does not enter. 

(For other cases, see Principal and Surety, Dec. Dig. § 59.) 

2. PRINCIPAL AND SURETY—PROVISION OF BOND REQUIRING 
OBLIGEE TO GIVE NOTICE OF DEFAULT BEFORE LIABILITY OF 
SURETY ATTACHES MUST BE COMPLIED WITH BEFORE SURETY 
IS SUED THEREON; ON FAILURE TO ALLEGE AND PROVE THAT 
NOTICE BY OBLIGEE OF PRINCIPAL’S DEFAULT HAD BEEN 
GIVEN, REFUSAL OF PEREMPTORY INSTRUCTION REQUESTED 
BY SURETY WAS ERROR. 

A provision in an indemnity bond executed by a surety to guarantee the full 
performance of a contract between the principal and the obligee therein, which 
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requires the obligee to give notice of any default on part of the principal in the 

performance of any of the terms of the contract before any liability shall attach the 

surety, must be complied with before a suit may be maintained to recover against 
the surety, and where it was not alleged in the petition nor shown in the proof that 

such notice had been given, or waived, it was error for the court to refuse a 

peremptory instruction requested on behalf of such surety. 

(For other cases, see Principal and Surety, Dec. Dig. § 139.) 

3. DAMAGES—MEASURE OF DAMAGES FOR BREACH OF COVENANT 
TO COMPLETE OIL AND GAS-WELL TO SPECIFIED DEPTH, 
STATED. 

The measure of damages for the breach of an express covenant in a contract to 
complete an oil and gas well to a specified depth is, under the facts and circum- 
stances of the instant case, the reasonable cost of drilling same. 

(For other cases, see Damages, Dec. Dig. § 120[3].) 

Commissioners’ Opinion, Division No. 5 

Appeal from District Court,.Carter County; Thomas W. Champion, Judge. 

Action by W. J. Gray against United States Fidelity & Guaranty Company 
and others for breach of bond of indemnity. Judgment for plaintiff, and defendants 
appeal. Reversed in part. 

Cruce & Potter, of Ardmore, for plaintiffs in error. 

Brown, Brown & Williams, of Ardmore, for defendant in error. 

Foster, C. Parties will be referred to herein as they appeared in the trial court. 

Defendant in error, Gray, with J. T. Wikcer and John Scott, in April, 1920, 
as first parties, entered into a contract with plaintiff in error, W. V. Buckner, whereby 
it was agreed that first parties had oil and gas mining leases upon 5,200 acres 
of land in Love county and would procure 800 acres additional; the leases to be 
retained in the possession of Gray until Buckner executed a bond in the sum of 
$10,000 to be conditioned that Buckner would commence the drilling of an oil and 
gas well on some part of such lands on or before August 10, 1920, and prosecute 
drilling operations with due diligence to a depth of 3,500 feet, unless oil or gas 
was found in paying quantities at a lesser depth. On presentation of the bond to 
Gray, the latter was to deliver the leases to Buckner, all of which was accordingly 
so done. ‘Title to the leases being of record in Buckner, he later sold and assigned 
some of them. Said bond was in favor of Gray only, as obligee, and was signed by 
W. V. Buckner, George E. Tinker, and J. R. McConnell as principals, and the other 
plaintiff in error, United States Fidelity & Guaranty Company, as surety. It contained 
the following: 

“Whereas, said principal has entered into a written contract with the obligee, 
dated April 10, 1920, for which the obligee owns or will own 6,000 acres of land 
in Love county, Oklahoma, and has leased same to the above principals under 
the conditions that they will commence, or cause to be commenced, the drilling 
of an oil and gas well on part of the land covered by the leases mentioned in said 
contract, said contract is made a part hereof as though recited at full length herein: 

“Now therfore, the condition of the foregoing obligation is such that if the said 
principal shall well and truly indemnify and save harmless the said obligee from any 
pecuniary loss resulting from the breach of any of the terms, covenants and 
conditions of the said contract on the part of the said principal to be performed, 
then this obligation shall. be void; otherwise to remain in full force and effect in 
law; provided, however, that this bond is issued subject to the following conditions 
and provisions.” 

In October of the same year, Gray and his associates agreed in writing to extend 
the time for beginning the drilling of such well, provided such extension be approved 
by the United States Fidelity & Guaranty Company, which company appended its 
signed consent to such extension of time and agreed that such extension would not in 
any way alter or forfeit the bond executed by it to Gray. Buckner, by arrangement 
with other parties, caused a derrick to be erected on one tract of the land, which 
was later abandoned. No well whatever was ever drilled on any part of the lands 
covered by said leases. Plaintiff Gray sued said principals and said surety on 
said bond for the amount of the indemnity specified therein, attaching to his petition 
copies of the bond, the said contract, and the extension agreement. Buckner and 
Tinker answered admitting the execution of said three instruments and admitting 
that Buckner had failed to comply with his contract. They also alleged that the 
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default was because Wicker, an associate of plaintiff Gray, had failed to furnish 
abstracts of title to some of the leases. The bonding company answered by general 
denial, asked that if any liability be adjudged on said bond that plaintiff be required 
first to exhaust his remedy against the codefendants or principals, and that it have 
judgment over against the said principals on said bond for any amount it might 
be compelled to pay. Defendant McConnell seems to have disappeared from the suit. 
Plaintiff introduced his evidence; defendants, none. Judgment on verdict was for 
plaintiff Gray for $10,000 against the bonding company, Buckner, and Tinker. 

One of the provisions contained in the bond sued upon herein was: 

“First, that no liability shall attach to the surety hereunder unless, in the event 
of any default on the part of the principal in the performance of any of the terms, 
covenants or conditions of the said contract, the obligee shall promptly, and in 
any event not later than thirty days after knowledge of such default, deliver to the 
surety at its office in the city of Baltimore, written notice thereof with a statement 
of the principal facts showing such default and the date thereof; nor unless the said 
obligee shall deliver written notice to the surety at its office aforesaid, and the consent 
of the surety thereto obtained, before making to the principal the final payment 
provided for under the contract herein referred to.” 

No notice whatever was shown to have been given in pursuance of said 
provision, nor to have been waived. It is asserted that error appears by the refusal 
of the court to give a peremptory instruction in favor of defendant United States 
Fidelity & Guaranty Company. 

It is contended that the notice required by the provisions of the bond herein- 
above quoted was a condition precedent, and that because of failure to give it, no 
liability could attach to the bonding company. We think this contention must be 
sustained. 

It is true, under the modern rule and under the statute (section 5447, C. O. S. 
1921), that the obligations of a surety for hire are to be liberally construed in 
accordance with the rules of general law applicable to policies of insurance; but 
this rule does not conflict with the right of such surety to the benefit of every 
provision in his contract of suretyship if the language of the provision is clear and 
unmisakable in meaning. 

[1] In Columbia Bank & Trust Co. v. United States Fidelity & Guaranty Co., 
33 Okl. 535, 126 P. 556, the court said: 

“The statute under consideration (section 5447, C. O. S. 1921) prescribed a new 
rule of construction to guide the courts of this state in construing contracts of 
suretyship, but does not affect the rights of a surety, where there is no ambiguity 
in the contract. ‘Written langauge has the same significance, and its meaning is 
to be ascertained by the same rules of law, where it is found in the contract of a 
surety as when it appears in other agreements’—citing American Bonding Company 
v. Pueblo Investment Company, 150 F. 17, 80 C. C. A. 97,9 L. R. A. (N. S.) 557. 

“One of the rights of a surety is to compel his principal to pay the debt before 
the surety himself has paid it. This is the right the surety company is seeking 
to enforce.” 

In the instant case, if the right claimed by the bonding company under the bond 
contract to notice was doubtful or uncertain, or if the bond contract itself, while 
requiring notice, had been silent as to the effect failure to give the notice would 
have on the rights of the obligee, then it would undoubtedly be the duty of the court 
to adopt that construction which would be most favorable to the obligee. As was 
said in Southwestern Surety Insurance Co. v. Davis, 53 Okl. 332, 156 P. 213: 

“In case of doubt as to the meaning of the terms of the bond, where one 
construction would render it void at the time of its execution and the other con- 
struction would give effect thereto, it would be the duty of the court to adopt that 
construction which would be most favorable to the party for whose benefit the bond 
was intended, and give it such construction as would make it effective.” 

{2] But in the case at bar, the contract is not only clear as to the time and 
manner of notice, but the parties contracted that no liability should attach unless 
the specified notice had been given. In this situation, no judicial duty devolves on 
the court of construction or interpretation. The true rule applicable to a situation 
of this kind is stated in Anthis v. Sullivan Oil & Gas Co., 83 Okl. 86, 203 P. 187, 
where it is said: 

“The law will not make a better contract for parties than they themselves have 
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seen fit to enter into, or alter it for the benefit of one party and to the detriment 
of the others; the judicial function of a court of law is to enforce a contract as 
it is written”—citing Kupfersmith v. Delaware Insurance Co., 84 N. J. Law, 271, 
86 A. 399, 45 L. R. A. (N. S.) 847, Ann. Cas. 1914C, 1172. 

The great weight of authority in both the state and federal courts is in con- 
formity with the rule laid down in Shawnee Fire Insurance Co. v. Beaty, 64 Okl. 61, 
166 P. 84, where it is said: 

“The conditions in an insurance policy prescribing the time and manner of giving 
notice of loss, and the method of ascertaining the amount of loss, must be complied 
with before suit is commenced to recover on the policy; and a demurrer should be 
sustained to a petition that exhibits the policy containing such conditions, but does 
not plead that such conditions were complied with or waived before suit was com- 
menced.” 

See, also, Gray v. Reliable Insurance Co., 26 Okl. 592, 110 P. 728; St. Paul 
Fire & Marine Co. v. Mittendorf et al., 24 Okl. 651, 104 P. 354, 28 L. R. A. (N. S.) 
651; Knight & Jillson v. Castle et al., 172 Ind. 97, 87 N. E. 976, 27 L. R. A. (N. S.) 
573; National Surety Co. v. Long, 125 F. 887, 60 C C. A. 623; United States Fidelity 
& Guaranty Co. v. Rice, 148 F. 206, 78 C. C. A. 164; American Bonding Co. v. 
Pueblo Investment Co., 150 F. 17, 80 C. C. A. 97,9 L. R. A. (N. S.) 557, 10 Ann. 
Cas. 357; Pacific County et al. v. Illinois Surety. Co. (D. C.) 234 F. 97; Guarantee 
Co. of North America v. Mechanics’ Savings Bank & Trust Co., 183 U. S. 402, 
22 S. Ct. 124, 46 L. Ed. 253; Green v. United States Fidelity & Guaranty Co. et al., 
135 Tenn. 117, 185 S. W. 726; Blyth-Fargo Co. v. Free, 46 Utah, 513, 148 P. 427; 
United States Fidelity & Guaranty Co. v. Citizens’ Building & Improvements Co., 
62 Colo. 440, 163 P. 281. In National Surety Co. v. Long, supra, the Circuit Court 
of Appeals, speaking through Judge Sanborn, said: 

““* * * Parties to agreements have the right and the power to contract that things 
immaterial as well as things material shall be the subjects of their warranties, or 
of conditions precedent to their respective liabilities, and their contracts in the one 
case are as legal and binding as in the other. * * * The immateriality of a warranty 
or of a condition precedent made by the agreement of the parties, and the 
innocuousness of a failure to perform it, do not nullify or mitigate the fatal effect 
of the failure prescribed by their contract. * * * ” 

In American Bonding Co. v. Pueblo Investment Co., supra, the court in an 
opinion delivered by the same Judge Sanborn said: 

“A surety is never liable beyond the strict terms of his contract. His obligation 
may not be extended by construction or by implication. On the other hand, it may 
not be reduced or destroyed thereby. His agreement, like other contracts, must have 
a rational construction, an interpretation which, while it carefully restricts his 
liability to that which he agreed to undertake, does not fail to hold him to that liability 
which, by the plain terms of his agreement, he promised to assume. Written 
language has the same significance and its meaning must be ascertained by the same 
rules of law when it is found in the contract of a surety as when it appears in 
other agreements.” 

The parties in the instant case having contracted that no liability should attach 
unless the specified notice had been given, we think the trial court erred in not giving 
effect to that provision in the contract and in refusing to give the peremptory 
instruction requested by the defendant United States Fidelity & Guaranty Company. 

However, failure to give the notice provided for in the indemnity bond could 
not affect the liability of the defendants Buckner, Tinker, and the principal obligors 
therein. The trial court pronounced judgment against these last-named defendants 
in the sum of $10,000, based upon the reasonable cost to the plaintiff of drilling 
the oil well to the specified depth, which these defendants obligated themselves to drill 
in their contract with the plaintiff. 

[3] The measure of damages for a breach of an express covenant in a contract 
to complete an oil and gas well to a specified depth is, under the facts and circum- 
stances of the instant case, the reasonable cost of drilling the same. Ardizonne v. 
Archer, 72 Okl. 70, 178 P. 263; North Healdton Oil & Gas Co. v. Skelley et al., 
59 Okl. 128, 158 P. 1130. 

It follows that the judgment of the trial court as to the defendant United States 
Fidelity & Guarantee Company must be reversed, and the cause remanded, with 
directions to dismiss plaintiff’s petition as to it. 


. 
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* As to the defendants W. V. Buckner and George E. Tinker, the judgment of 
the trial court is affirmed. 

Plaintiff has made proper application for judgment in this court against the 
surety of defendants Buckner and Tinker on the supersedeas bond in this appeal, 
the Maryland Casualty Company. It is therefore ordered and adjudged by the court 
that the plaintiff W. J. Gray do have and recover judgment against the Maryland 
Casualty Company, a corporation, for the sum of $10,000, together with interest 
thereon from the date of the orginal judgment herein and all costs, for all of which 
let execution issue. 


WESTERN INDEMNITY CO. v. FREE AND — MASONS OF 


TEXAS et at. (No. 420-3293.) 
(Commission of Appeals of Texas, Section B. Feb. 18, 1925.) 
68 Southwestern Reporter 728. 

1. INSURANCE—STATUTORY PROVISIONS, AS TO CONTRACT STIP- 
ULATIONS FOR NOTICE OF CLAIM FOR DAMAGES, APPLY TO 
PROVISIONS FOR NOTICE OF LOSS IN FIDELITY BONDS. 

Rev. St. art. 5714, pertaining to sipulations in contracts requiring notice of 
claim for damages as condition precedent to suit, applies to provisions for notice of 
loss in fidelity bonds. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

2. INSURANCE—PROVISION IN FIDELITY BOND FOR NOTICE OF 
LOSS “IMMEDIATELY” ON DISCOVERY VOID. 

Provision in fidelity bond, for notice of loss “immediately” on discovery thereof, 
held void, under Rev. St. art. 5714, as allowing less than 90 days after accrual of 
cause of action; “immediately” ordinarily meaning less than such time. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 

3. INSURANCE—TREASURER’S PAYMENT OF WARRANTS DUE AT 
BEGINNING OF PERIOD COVERED BY FIDELITY BOND, NOT 
LOSS BY LARCENY OR EMBEZZLEMENT WITHIN FIDELITY BOND. 
Treasurer’s payment of warrants, on which society was liable at beginning of 

period covered by fidelity bond, from moneys then on hand or due by him, was not 

loss sustained because of personal dishonesty, amounting to larceny or embezzlement, 
within fidelity bond. 

(For other cases, see Insurance, Dec. Dig. § 430.) 

4. INSURANCE—SURETY ON FIDELITY BOND NOT RESPONSIBLE 
FOR:‘DEFAULTS ANTEDATING CONTRACT. 

Surety on fidelity bond is not responsible for defaults antedating contract. 

(For other cases, see Insurance, Dec. Dig. § 430.) 

Error to Court of Civil Appeals of Second Supreme Judicial District. 

Action by the Free and Accepted Masons of Texas (colored), and others 
against the Western Indemnity Company and another. Judgment for plaintiffs 
was affirmed by the Court of Civil Appeals (198 S. W. 1092), and the named 
defendant brings error. Reversed and remanded as to the named defendant. 

Thos. B. Love, W. M. Taylor, and Carden, Starling, Carden, Hemphill & 
Wallace, all of Dallas, for plaintiff in error. 

M. L. Robertson, of Dallas, for B. R. Bluitt. 

Mike E. Smith, of Fort Worth, O. W. Gillespie, of Brownfield, and Slay, 
Simon & Smith, of Fort Worth for defendants in error. 

Stayton, J. [1] The application for writ of error was granted because of a 
conflict of opinions upon the construction of Rev. St. art. 5714, which pertains to 
stipulations in contracts requiring notice of “any claim for damages” as a condition 
precedent to suit. It is contended in this case that provisions for notice of “loss” 
in fidelity bonds, such as each of the instruments here sued on, do not come within 
the statute because, it is said, that law only applies to notices of “claims for 
damages,” as such, and moreover does not apply to obligations of the present 
character. The contrary was held by the trial court and the Court of Civil Appeals, 
as well as by this court in Citizens’ etc., Bank v. National Surety Co., 258 S. W. 
468, the opinion in which is adhered to and need not be repeated. It was there 
held that the statute includes stipulations for notice of “loss” placed by obligors 
of any character in bonds of the present nature. 

[2] The notice in the present instance was required to be given “immediately” 
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upon discovery of loss. As was also held in the cited case, the statute makes such 
a stipulation void unless it is reasonable, and unless it omits calling for an inter- 
vening time of less than 90 days between the accrual of the cause of action and 
the required notice. If the period called for in the present bond was capable of 
being less than 90 days, it was therefore void under the statute, which as likewise 
held in the former decision, reaches evasions as well as express infraction of the 
law. That “immediately” may, and ordinarily does, mean less than 90 days is 
obvious. The company recognizes this in the present instance, when it contends 
that the requirement of immediate notice was not met because the undisputed 
evidence was that the obligee discovered this loss “about 60 days before giving 
any notice.” The notice clause being void, the first, third through to fourteenth, 
and forty-third assignments of error, which depend upon it, should be overruled. 

Another assignment of error (the forty-first) complains that the Court of 
Civil Appeals erred because it sustained the action of the trial court in refusing a 
special charge to the effect that the verdict should be for defendant if the loss 
sued for actually occurred before the execution of the bonds. 

There were two bonds, one of May 26, and the other of May 31, 1911; the 
first appears to have been effective, if at all, for five days only, and the latter 
to have superseded it as to the rest of the period under investigation. There was 
an issue as to the validity of the first bond. It was alleged that both obligations 
were renewed for a year; the proof only showed a renewal as to the last one. 
No defaults affecting the result in this case occurred during the initial five days. 
Each of these instruments excluded liability as to losses caused by the treasurer 
prior to its date, and as to indebtedness on its date of the treasurer to the society. 
The company’s liability was limited to “loss sustained by the obligee within the 
period (covered by each bond) * * * by reason of personal dishonesty of the 
official amounting to larceny or embezzlement of funds received by the official 
from dues,” etc. 

[3] Upon this question of whether the loss occurred before or during the 
bond period, an issue was presented, as will be shown, both by the pleadings and 
by the evidence. It is contended that it was not sufficiently submitted in the 
charge of the court. 

The pleadings covered the issue. The petition alleged and exhibited the bonds, 
and averred that the loss, amounting to $13,388.94, occured during their period; 
which the answer denied both generally and specially. 

The evidence, though conflicting in numerous respects, also raised the issue. 
The testimony upon it came mostly from an auditor whose report and knowledge 
were based upon books, accounts, and vouchers covering a period that began three 
years before the bonds were written; that is, three years before May, 1911. On 
October 26, 1911 (the auditor said) the treasurer “had in his hands $151.41; that 
was his balance on that date; that is, he was charged with that amount on that 
date”—a time, it will be observed, some five months subsequent to the execution of 
the bonds. Thereafter (he continued) the treasurer received from the society 
$37,671.30, and paid out of that sum during the remainder of the bond period 
a less amount, that is, $24,433.77; thus leaving unaccounted for the difference 
between the first two figures and the latter, which is $13,388.94, and, as already 
mentioned, is the amount for which the plaintiff sued. 

That at the end of the bond period the books showed a shortage in the sum 
last mentioned is undisputed, and is conceded by the parties. And, as has just been 
seen, the auditor gave testimony from which it could be concluded that it occurred 
during a segregated part of the bond period. But he also gave other testimony 
of a contrary nature. On cross-examination he stated that after May 26, 1911, 
the beginning of the bond period, and until the end of the period, this officer 
received from the society a total of $48,330.50, and paid out in his official capacity 
a greater amount, that is, $55,799.63. If this latter testimony be true, if it be true 
that during the whole bond period the treasurer legally paid out more than he 
received, it reasonably follows, there appearing on the books a shortage of over 
$13,000 at the end of the period, that this deficit occurred prior to the bond period, 
and was carried forward into it on the books only. There is abundant evidence 
to show that the auditor’s first testimony, if intended to reflect cash transactions, 
was fallacious, and that his contrary statement on cross-examination was correct. 

Since 1904 the treasurer, with the consent of the society, openly and, it should 
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be said, with apparent ignorance of any wrong, had been acting more as banker 
than as a trustee. He had been mingling the money of the society and his own 
in the same fund, and using from this source indiscriminately both for the needs 
and investments of himself and the requirements of his principal. He had kept no 
cash account of the latter’s funds. Before the bond period he had frequently been 
unable to meet the proper drafts of the society out of money on hand, and had 
been forced to use dilatory methods, and to borrow in large amounts to meet 
them at all. 

Books in evidence demonstrate that the auditor’s first testimony was wrong. 
He began, as stated, with a balance on hand of $151.41 based on accounts running 
back three years. The date of this balance was over five months after the bond 
period commenced. The surety asks, pertinently, why omit these five months? The 
mistake of his first testimony as to a loss during the segregated period arose, 
according to important evidence, in this way. The treasurer paid out money for 
the society only by issuing checks to take up general warrants drawn by other 
officers. He entered in his accounts the dates of the warrants, and not the dates 
upon which the moneys went out in payment of the checks. The latter payments 
were delayed both by the slow circulation of the paper and the tardiness of the 
treasurer. But the auditor treated them as if made upon the dates of the warrants. 
In this way, many proper debts of the society, exceeding in amount the alleged 
shortage, that should have been paid in former months were actually paid in the 
segregated period upon these warrants, but were not so counted by the auditor. 
Except for this view the auditor could not have given his first testimony or any 
testimony of any storage in either the segregated or the bond period. His theory 
was incorrect, for if the society was, after October 31, 1911, the beginning of the 
segregated period, still liable out of its assets upon these warrants, as the evidence 
shows it was as far as it has been developed, the treasurer’s payment of them out 
of moneys then on hand, or then due by him, was, as to the bond period, but the 
payment of obligations of the society, whatever his previous wrong, and was not 
“loss sustained * * * by reason of personal dishonesty of the official amounting 
to larceny or embezzlement,” for which alone the company was responsible. Supreme 
Council Catholic Knights v. Fidelity & Casualty Co., 63 F. 48, 11 C. C. A. 96. 

[4, 5] What has been observed is only for the purpose of showing that there 
was competent and material evidence in accordance with the auditor’s testimony 
on cross-examination that the shortage occurred prior to the execution of the bonds, 
which, because a surety in a case of this sort is not responsible for defaults 
antedating its contract, furnishes a good defense to the obligee’s suit. Barry v. 
Screwman’s Association, 67 Tex. 250, 3 S. W. 261. No attempt is made to intimate 
on which side the whole evidence, as to this point, weighed more. It was conflicting. 


[6] The trial court said to the jury concerning the alleged defalcation of the 
treasurer—a man by the name of Bluitt with the title of “Grand Treasurer” : 


“As between plaintiff and defendant, Western Indemnity Company, you are 
instructed that if you find and believe from the evidence that on and after 
October 31, 1911, he received from the plaintiff in the capacity of grand treasurer, 
sums of money aggregating $37,671.30, as alleged in plaintiff’s petition, and you 
find that thereafter, and prior to May 1913, he did fraudulently embezzle, misapply, 
and convert to his own use, without the knowledge and consent of plaintiff, Free 
and Accepted ‘Masons of the state of Texas, the sum of $13,918.09, or any part 
thereof, then you will return a verdict in favor of the plaintiff against the defendant, 
Western Indemnity Company, for said amount or so much thereof, if any, you find 
from the evidence that he so embezzled and misapplied. 


The issue was submitted in no other way. It will be observed that this 
charge followed the theory of plaintiff, stating almost the exact amounts and the 
segregated period mentioned by the auditor; that it did not submit defendant’s 
theory, which was that all of the loss occurred prior to the execution of the bonds; 
and that it stated the facts under which a verdict might be returned for plaintiff, 
but not the converse, applied to defendant. The latter requested this special charge, 
and it was refused: 

“You are instructed that by the express provision of the bonds sued on, the 
liability of the company executing such bonds is limited to the loss sustained by 
the plaintiff within the period covered thereby, by reason of personal dishonesty 
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of the said Bluitt, amounting to larceny or embezzlement of the grand lodge funds 
received by him, the said Bluitt, specified in said bonds. 

“Now, if you believe from the evidence that the losses sustained by plaintiff 
within the period covered by said bonds, or the period of any renewal thereof, 
resulting from any act or acts of the said Bluitt with respect to receiving and 
disbursing said lodge funds, prior to the execution of said bond or bonds, as the 
case may be, you will find for the defendant.” 

It is apparent, as already observed, that the main charge did not concretely and 
affirmatively present the defense that the loss occurred prior to the bond period, 
and that the requested charge would, if given, have substantially supplied: the 
omission. There was a quite transparent grammatical error in the latter, as indicated 
in italics, and it was not as accurate in expression as it might have been, but 
under the facts of this case no one could have mistaken its meaning. It presented 
the company’s defense upon the merits in a way that was sufficient, and that would 
have caused plaintiff no legal harm. Under the pleadings and the evidence, the 
defendant was entitled to have this requested charge given because it alone covered 
the defense in a concrete and affirmative manner. Wichita Falls Traction Co. v. 
Adams, 107 Tex. 612, 183 S. W. 155; Galveston, H. & S. A. R. Co. v. Washington, 
94 Tex. 510, 63 S. W. 534; Corpus Christi, etc., Co. v. Kjellberg (Tex. Civ. App.) 
185 S. W. 430. And especially is this true in the presnet case, because the trial 
court had adopted and thereby stressed the plaintiff’s’ theory, and because the 
undisputed and conceded evidence showed that at the end of the term a paper 
shortage existed in approximately the sum that was mentioned by the court Such 
a showing, though not always meaning liability in a case of this character, is apt 
to carry with it an inference of liability, and is calculated to have an undue effect 
upon the minds of jurymen. Under certain circumstances a book deficit at the end 
of a term has been held to give rise to a prima facie a of loss within 
the bond period. Pine County v. Willard, 39 Minn. 125, 39 W..71, 1. LR A. 
118, 12 Am. St. Rep. 622; District, etc., v. Morris, 91 Towa, 198, 59 N. W. 274, 51 
Am. St. Rep. 388; Board, etc., v. Robinson, 81 Minn. 305, 84 N. W. 105, 83 Am. 
St. Rep. 374. 

Because of a conflict of evidence, the assignments of error on the facts must 
be overruled. 

[7] All of the points mentioned in the oral argument have been covered. 
Numerous assignments of error relating to other questions have not been examined. 
Enough has been said, however, to require a reversal as to the Indemnity Company, 
because of the refusal of its requested charge. A judgment of the district court 
in favor of the society against Bluitt was not appealed from, and cannot be disturbed. 

We recommend that the judgment of the Court of Civil Appeals, and of the 
district court, against the Western Indemnity Company be reversed and the cause, 
as to that branch, be remanded for a new trial. 

Greenwood and Pierson, JJ. Judgment of the Court of Civil Appeals and the 
district court, as to the Western Indemnity Company, reversed and cause remanded 
for a new trial. 


HARDING HOTEL CO. v. ree Sie0a75° FIDELITY & GUARANTY CO. 
oO. , 
(Supreme Court of Washington. March 4, 1925.) 
233 Pacific Reporter 276. 

1. PRINCIPAL AND SURETY TIME LIMIT FOR SUING ON SURETY 
BOND HELD WAIVED BY SURETY. 

Action against surety on bond for faithful performance of contract to manu- 
facture and deliver certain furniture held not barred, though barred by terms of 
bond, where acts and words of surety induced plaintiff to refrain from commencing 
action within specified period, as contract limitation may be waived. 

(For other cases, see Principal and Surety, Dec. Dig. § 149.) 

2. ACCORD AND SATISFACTION—OFFER TO SELLER'S SURETY TO 
COMPROMISE CLAIM AND SUCCESSFUL DEFENSE TO ACTION 
ae OF PRICE HELD NOT ACCORD AND SATISFAC- 
TION. 

Buyer’s offer to seller’s surety to compromise his damages, for defects in goods, 
by retaining unpaid balance of price, coupled with his subsequent successful defense 
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of action for such balance, held not accord and satisfaction, where there was no 
final adjudication that buyer was not entitled to larger damages, and surety did 
not accept offer. 

(For other cases, see Accord and Satisfaction, Dec. Dig. § 11[1].) 

Department 1. 

Appeal from Superior Court, Pierce County; Champan, Judge. 

Action by the Harding Hotel Company against the United States Fidelity & 
Guaranty Company. From a judgment for plaintiff, defendant appeals. Affirmed. 

Robert M. Davis and L. R. Bonneville, both of Tacoma, for appellant. 

Stiles & Latcham, of Tacoma (Lyle Henderson & Carnahan, of Tacoma, of 
counsel), for respondent. 

Parker, J. The plaintiff, hotel company, commenced this action in the superior 
court for Pierce county, seeking recovery upon a bond executed by the defendant, 
guaranty company, as surety, by the terms of which it agreed to indemnify and 
save the hotel company harmless from loss which might result to it from a breach 
of a contract by the terms of which the Tacoma Cabinet Works, a corporation, 
agreed to manufacture and furnish to the hotel company certain specified furniture. 
A trial upon the merits in the superior court resulted in findings and judgment 
awarding recovery against both the cabinet works and the guaranty company in the 
sum of $3,000, from which the latter alone has appealed to this court. 

On May 27, 1922, the cabinet works entered into a contract with James H. 
Harding, by which it agreed to manufacture for the Harding Hotel Company, a 
corporation in the process of organization, certain specified furniture for a new 
hotel soon to become the property of that company, and to be known as the Lewis & 
Clark Hotel, at Lewiston, Idaho. The agreed price for the manufacture of the 
furniture was $12,080, f. o. b. Tacoma, for shipment to Lewiston. On the same 
day, in compliance with the terms of the furniture contract, the cabinet works as 
principal and the guaranty company as surety executed the bond here sued upon, 
to secure the faithful performance of the furniture contract. The bond is in the 
sum of $15,000 and contains, among other conditions, the following: 

“In no event shall the surety be liable for a greater sum than the penalty 
of this bond, or subject to any suit, action or other proceeding thereon that is 
instituted later than the 27th day of May, A. D. 1923.” 

Thereafter, the hotel company was duly organized as a corporation under the 
laws of this state, and the furniture contract duly assigned to it as contemplated 
by its terms, and also as contemplated by the terms of the bond. Thereafter the 
manufacture of the furniture was proceeded with, and it was all shipped to the 
hotel company the latter part of September, 1922, at which time the hotel company 
had made payments upon the furniture contract to the cabinet works aggregating 
$9,378, and had also paid freight upon the shipment of the furniture to Lewiston in 
the sum of $516. Soon after receiving the furniture at Lewiston, it was discovered 
to be in a measure defective in workmanship, and not up to the standard of the 
specifications. The extent of such deficiency, however, at that timé was not fully 
apparent. On October 23, 1922, the hotel company by letter notified the guaranty 
company as follows: 

“Please be advised that the furniture furnished us under our contract with the 
Tacoma Cabinet Works, for the faithful performance of which contract we took 
a bond upon which you are surety, is in many respects defective, and that it is 
our intention to claim damages therefor. 

“This notice will be supplemented by further advice as soon as we are able 
to accurately ascertain the extent of our damage.” 

On October 27, 1922, the hotel company by letters further notified the guaranty 
company more in detail as to defective workmanship in the furniture as then 
appearing, and further im substance that the hotel company was willing by way of 
compromise to retain the unpaid balance of the purchase price in satisfaction of its 
claim for damages under the contract, and further suggested to the guaranty 
company that “it may be advisable for you to see if you cannot induce the assignee 
to accept settlement on the lines herein suggested.” The unpaid balance upon the 
purchase price had been assigned by the cabinet works to a Tacoma bank. On 
October 30, 1922, the guaranty company, manifestly in answer to the above-noticed 


eerwane from the hotel company, by letter advised the hotel company as 
ollows : 
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“As surety on the bonds of Tacoma Cabinet Works for the furnishing of 
furniture for the Lewis & Clark Hotel, we hereby notify yon not to make further 
payment under said contracts until you have obtained consent of fhe undersigned 
surety, and until the claims for defective furniture have been adjusted.” 

On November 8, 1922, the guaranty company further communicated. by letter 
to the hotel company as follows: 

“As you know, the Tacoma Cabinet Works has made an assignment for the 
benefit of creditors to the Puget Sound Bank & Trust Company. We desire that 
no further payments be made under this contract until all claims of every kind and 
nature on the part of Mr. Harding have been satisfied. The condition of affairs 
at this time are such that we have been unable to obtain any definite information 
as to what is to be done or can do, but it seems very likely that the Cabinet 
Works will be thrown into bankruptcy. We have been informed that one of the 
partners has skipped out. 

“It has been very difficult to get any information as to this matter from anybody. 
In fact no one seems to have any information. In view of the fact that your 
client is willing to settle for the balance in his hands, it seems to me that the only 
thing to do is to stand pat a while and await developments. The assignee is doing 
nothing whatever so far as we can determine fearing that the Cabinet Works will 
be thrown into bankruptcy.” 

Some further’ oral communications occurred between the Tacoma attorneys 
for the hotel company and the local representatives of the guaranty company looking 
to an adjustment of their differences, ultimately suggesting, however, nothing more 
than the awaiting of developments, which developments occurred, as evidently 
expected and desired by the guaranty company, in the form of an action commenced 
by the bank as assignee of the cabinet works seeking recovery of the balance of 
the purchase price of the furniture contract from the hotel company. The hotel 
company thereupon pleaded its damages as an offset, but not as a counter-claim, 
which was evidently so thoroughly well grounded as a defense that counsel for the 
bank moved for a voluntary nonsuit dismissal, which the court granted on June 8, 
1923. Following some further communications between the hotel company and 
the guaranty company looking to a settlement, the latter, on July 12, 1923, finally 
denied all liability upon its bond by breach of the furniture contract. The compro- 
mise offer suggested by the hotel company in October, 1922, was in no manner 
acceded to by the guaranty company. Thereafter further defects of a theretofore 
latent nature developed in the furniture, very materially increasing’ the hotel 
company’s damages. Thereafter on July 27, 1923, but 15 days following the first 
and final absolute denial of the guaranty company’s liability upon its bond, the 
hotel company commenced this action, seeking recovery upon the bond in the sum 
of $9,894, resulting in findings and judgment in its favor, awarding it recovery in 
the sum of $3,000 as above noticed. 

{1] The principal contention here made in behalf of the guaranty company is 
that whatever right of recovery the hotel company ever had was, at the commence- 
ment of this action in July, 1923, barred by the lapse of the one-year period ending 
May 27, 1923, prescribed by the terms of the bond as the limitation of time 
within which action might be commenced for recovery thereon. While the law is 
well settled that such a contract limitation is as valid and enforceable as a statutory 
limitation of that nature, it is equally well setled law that, since the limitation is for 
the benefit of the defendant, it may be waived by him, either expressly or by failure 
to plead his limitation right, with which we are not here concerned, or by his acts and 
words prior to the commencement of the action inducing the plaintiff to refrain 
from commencing his action within such prescribed period. We think the negotia- 
tions carried on between the guaranty company and the hotel company, practically 
up until July 12, 1923, when the guaranty company first evidenced its certain denial 
of liability by its letter of that date, under all the circumstances here shown, had 
the effect of lulling the hotel compnay into a sense of security, in so far as the 
limitation upon the time for the bringing of its action might defeat its recovery. 
The following authorities support this conclusion: Staats v. Pioneer Ins. Association, 
55 Wash. 51, 104 P. 185; Sheard v. United States Fid. & Guar. Co., 58 Wash. 29, 
107 P. 1024, 109 P. 276; Columbia Security Co. v. Aétna Accident & L. Co., 108 
Wash. 116, 183 P. 137; Wood, Limitations (4th Ed.) § 42. 

Some contention is made in behalf of the guaranty company that there was in 
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substance an accord and satisfaction which stands in the way of the hotel company’s 
right of recovery in this action. This seems to be rested upon the fact that the 
hotel company in October, 1922, offered to compromise by retaining the unpaid 
balance of the contract purchase price of the furniture in satisfaction of its damage 
claim, and its successful defense in the action by the bank as assignee of ‘the 
cabinet works against it, viewed as an adjudication that it was not liable for the 
remainder of the purchase price because of its damage. There seems to us to be 
two complete answers to this contention: First, the offer of compromise was never 
accepted by the guaranty company or by any one so that it could redound to the 
benefit of the guaranty company; and, second, the adjudication in that case was 
not a final adjudication that the hotel company was not entitled to a much larger 
sum of damages than the balance of the unpaid purchase price of the furniture. 

The judgment is affirmed. 

Tolman, C. J., and Main, Bridges, and Askren, JJ., concur. 


FIDELITY & DEPOSIT CO. OF MARYLAND v. BASSETT et al. (No. 18844.) 
(Supreme Court of Washington, Feb. 19, 1925.) 
233 Pacific Reporter 325. 

1. DEPOSITARIES—COUNTY DEPOSITARY’S SURETY BECAME LIABLE 
IMMEDIATELY WHEN DEPOSITARY CLOSED DOORS. 

County depositary’s surety on bond executed under Rem. Comp. Stat. § 5563, 
conditioned on prompt payment of checks, became liable for amount of bond, not 
exceeding amount of county’s money on deposit, immediately when bank closed 
as going concern. 

(For other cases, see Depositaries, Dec. Dig. § 13.) 

2. INDEMNITY—DEPOSITARY’S ‘SURETY, HAVING SETTLED WITH 
COUNTY IMMEDIATELY WHEN BANK CLOSED DOORS, COULD 
RECOVER LOSS FROM SURETIES ON INDEMNITY BOND. 

County depositary’s surety on bond executed under Rem. Comp. Stat. § 5563, 
conditioned on prompt payment of checks, became liable for amount of bond not 
exceeding amount of county’s money on deposit, immediately when bank closed as 
going concern, and, on immediate settlement with county, could recover loss from 
sureties on its indemnity bond, as against contention that ultimate loss to county 
was not shown. 

(For other cases, see Indemnity, Dec. Dig. § 11.) 

3. INDEMNITY--EVIDENCE HELD TO PROVE THAT COUNTY HAD ON 
DEPOSIT, WHEN DEPOSITARY CLOSED DOORS, AMOUNT: IN 
EXCESS OF AMOUNT OF DEPOSITARY’S BOND. 

In action by county depositary’s surety on indemnity bond, evidence held to 
prove that county had on deposit, when depositary closed its doors, amount in excess 
of depositary’s bond. 

(For other cases, see Indemnity, Dec. Dig. §15[7].) 

4. EVIDENCE—ASSISTANT CASHIER’S TESTIMONY THAT SHE PER- 
SONALLY KNEW THAT COUNTY HAD MORE THAN CERTAIN 
AMOUNT ON DEPOSIT AT CERTAIN TIME HELD COMPETENT. 

In action involving issue as to whether county had on deposit in depositary, 
when depositary closed its doors, amount in excess of its bond, testimony of bank’s 
assistant cashier, who was also its teller.and bookkeeper, that she personally knew 
that county had more than certain amount on deposit at such time held competent. 

(For other cases, see Evidence, Dec. Dig. § 158[28].) 

Department 1. 

Appeal from Superior Court, Spokane County; Webster, Judge. 

Action by the Fidelity & Denosit Company of Maryland against J. D. Bassett 
and others. Judgment for plaintiff, and defendants appeal. Affirmed. _ 

Powell & Herman, of Spokane, for appellants. 

Danson, Williams, Danson & Lowe, of Spokane, for respondent. 

Parker, J. The plaintiff, a surety company, seeks recovery from the defendants 
upon an indemnity bond executed by them indemnifying the plaintiff against loss it 
might suffer by reason of it executing a depositary bond as surety with the Grant 
County Bank as principal, securing deposits in that bank of the funds belonging 
to Grant county deposited therein by the treasurer of that county. A trial upon the 
merits in the superior court for Spokane county, sitting without a jury, resulted in 
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findings and judgment awarding to plaintiff recovery as prayed for, from which 
the defendants have appealed to this court. 

Deposits being made and about to be made by the treasurer of Grant county 
of funds belonging to that county in the Grant County Bank, in pursuance of the 
provisions of section 5563, Rem. Comp. Stat., the bank as principal, and the plaintiff 
as surety, executed a bond in the sum of $5,000 to secure such deposits, conditioned, 
among other things, that the bank “shall well and truly keep all such sums of 
money so deposited or to be deposited, and the interest thereon, subject at all times 
to the check and order of said treasurer, and shall make prompt and faithful 
payment thereof on checks drawn by such treasurer to the extent of all moneys 
upon deposit by such treasurer.” At the time of the execution of this depositary 
bond, and as an inducement for the execution thereof by the plaintiff as surety, 
the defendants executed the indemnity bond here sued upon, which, after reciting 
the execution of the depositary bond by the plaintiff as surety, recites the defendants’ 
promise of indemnity as follows: 

“Do hereby covenant,. promise, and agree with the said Fidelity & Deposit 
Company of Maryland to indemnify it, and keep it indemnified, from and against 
any and all loss, costs, charges, counsel fees, and expense of whatever nature or 
kind, which it, the said Fidelity & Deposit Company of Maryland, might suffer, 
be put to, or incur, for, by reason of, or in consequence of consenting to, and 
executing, the said depository bond, or any continuation or continuations of same on 
behalf of the Grant County Bank.” 

While the depositary bond and indemnity bond here in question were in full 
force and effect, on October 10, 1922, the bank was closed and ceased to do business 
as a going concern because of its then insolvency; its assets and affairs then passing 
into the hands of the state bank examiner for liquidation. On December 13, 1922, 
the plaintiff having become satisfied that at the time of the closing of the bank 
the county treasurer had on deposit of the county’s money in the bank over $50,000, 
no part of which had been paid, on demand settled with the county treasurer for 
its liability as surety upon the depositary bond by paying to the county treasurer 
the full amount thereof. This was done without suit being instituted or judgment 
rendered against the plaintiff. Thereafter this action was commenced by the plaintiff 
seeking reimbusement and recovery from the defendants upon their indemnity bond. 

{1, 2] It seems to be contended in behalf of the defendants that the evidence 
introduced upon the trial fails to show a legal liability on the part of the plaintiff, 
as surety, to pay the amount of the depositary bond, in that it is not shown but 
that there will ultimately be no loss to the county. This, we think, is effectually 
answered by the conditions of the depositary bond above quoted. The moment the 
bank closed as a going concern that condition of the depositary bond was violated, 
and the plaintiff as surety immediately became liable because the bank could no 
longer make payment of checks drawn by the treasurer against the deposit in the 
usual course of business. This situation manifestly entitled the treasurer to imme- 
diately make demand upon the plaintiff, as surety upon the depositary bond, to 
the extent of the amount of such bond, assuming for the present that there was 
more than that amount of the county’s money on deposit in the bank. 

[3, 4] It is contended in behalf of the defendants that there is no competent 
proof of any amount of the county’s money being on deposit in the bank at the 
time it was closed. We shall assume, as counsel argues, that the record before 
us does not show any exact specified amount of the county’s money being on deposit 
in the bank at the time it closed, but we think that the evidence does plainly show, 
sufficient to support the judgment, that there was more than $50,000 of the county’s 
money on deposit in the bank when it closed its doors. The bank’s assistant cashier, 
who was also its teller and bookkeeper, testified : 

“Q. Was the treasurer of Grant county a depositor with that bank? A. Yes, sir. 

“Q. Do you know about how much Grant county’s deposit was when the bank 
closed its doors? A. Not unless I refer to the records. 

“Q. Do you know approximately how much? A. Something over $50,000.” 

This testimony was objected to as being incompetent, the argument being that 
the fact so testified to by the witness must be shown by the bank’s records. It will 
at once be noticed that the witness was testifying from personal knowledge; that is, 
she personally knew that at the time in question the county treasurer had of the 
county’s money on deposit in the bank “something over $50,000.” This, we think, 
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was competent proof of the fact that the bank had on deposit of the county’s money 
many times the amount of the depositary bond, being the amount for which the 
defendants were liable. Thus, the exact amount of the county’s deposit in the bank 
became of no moment. There was no evidence contradicting this testimony. Obser- 
vations made in our decisions in Hull v. Seattle, Renton, etc., R. Co., 60 Wash. 162, 
110 P. 804, and Rensselaer Valve Co. v. Nat. Bk., etc., of Seattle, 129 Wash. 253, 
224 P. 673, support our conclusion that the testimony of this witness was admissible, 
competent, and sufficient to support the judgment in the respect in which it is here 
challenged. 

The judgment is affirmed. 

Tolman, C. J., and Bridges and Main, JJ., concur. 


McCONNELL v. GORDON CONST. CO. et al. (No. 18938.) 
(Supreme Court of Washington. March 13, 1925.) 
233 Pacific Reporter, 926. - 

2. REFORMATION OF INSTRUMENTS—EVIDENCE OF MUTUAL MIS- 
TAKE MUST BE CONVINCING. 

Generally, evidence must be clear and convincing that a mutual mistake has 
been made before court will be justified in reforming a contract. 

(For other cases, see Reformation of Instruments, Dec. Dig. § 45[2].) 

3. PRINCIPAL AND SURETY—CHANGES IN CONSTRUCTION OF 
aaaee HELD AS A MATTER OF LAW NOT TO RELEASE 
Changes in construction of a building consisting of use of metal lath, increasing 

weight and other changes, materially increasing strength of building, held, as a 

matter of law, not such a change from building specified in drawings and specifica- 

tions as released surety on contractor’s bond, where building collapsed. 

(For other cases, see Principal and Surety, Dec. Dig. § 100[5].) 

Department 1. 

Appeal from Superior Court, King County; Hall, Judge. 

Action by E. W. McConnell against the Gordon Construction Company and 
another. Judgment for plaintiff, and defendants appeal. Affirmed. 

Riddell & Brackett and Peters & Powell, all of Seattle, for appellants. 

Chadwick, McMicken, Ramsey & Rupp, Hartman & Hartman, and C. R. Hovey, 
all of Seattle, for respondent. 

Parker, J. The plaintiff, McConnell, commenced this action in the superior 
court for King county seeking recovery of damages alleged to have resulted to him 
from the defective construction of a building which had been constructed for him 
by the defendant construction company under a contract for the faithful perform- 
ance of which the defendant insurance company had as surety executed a bond. 
A second trial in the superior court, sitting with a jury, resulted in verdict and 
judgment awarding to McConnell recovery against the construction company in 
the sum of $12,740, and against the insurance company as surety upon the bond 
in the sum of $7,500, that being the amount of the bond. From this disposition of 
the case the construction company and the insurance company have both appealed 
to this court. 

The building contract in question is in writing in the form of a proposal made 
by the construction company to McConnell and his acceptance indorsed thereon. 
In so far as we need here notice its language, it reads as follows: 

“We will furnish drawings and specifications by Harry Weatherwax of 503 
Arcade Building, Seattle, Wash., and furnish all material and labor and construct 
for you the Monitor & Merrimac Building as per Weatherwax’ plans with addi- 
tional work later to be specified, at Elichs’ Gardens, Denver, Colo., for the sum of 
sixteen thousand ($16,000.00) dollars. 

“We will build in a substantial and workmanlike manner the Monitor & 
Merrimac Building, which will be a substantial reproduction of the Monitor & 
Merrimac Building on the Pay Streak, A. Y. P. Exposition with some additions and 
changes as follows: * * . 

“We will give a bond of seventy-five hundred ($7,500.00) dollars in some 
responsible bonding company, guaranteeing the faithful performance of our part 
of this contract.” 

There is also contained in the proposal some general specifications touching the 
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manner of the construction of the building. Soon after the signing of this proposal 
and acceptance the drawings and specifications were completed by the architect, and 
the bond was executed by the insurance company; the contract, including the 
drawings and specifications, being referred thereto therein as the contract secured. 
The construction of the building at Denver was then proceeded with until comple- 
tion. The building being apparently constructed according to the contract and the 
drawings and specifications in a workmanlike manner. McConnell notified the 
company of its completion, and a short time thereafter paid to the construction 
company the full contract price of $16,000. Some two weeks thereafter the building 
collapsed, resulting in damages to MsConnell, for which he seeks recovery. A former 
trial was had in the superior court resulting in a verdict and judgment in favor of 
the construction company, from which McConnell appealed to this court, which 
judgment was reversed for error occuring in that trial, more particularly because of 
erroneous admission of evidence therein tending to vary the terms of the building 
contract, that is, tending to show that the parties intended the drawings and speci- 
fications to be furnished by McConnell; this evidence being introduced with a view 
of exonerating the construction company from all liability with reference to the 
deficiency of the drawings and specifications. Thereupon this court awarded a 
new trial to McConnell, holding that the words of the accepted proposal that “we 
will furnish drawings and specifications” are plain and unambiguous as putting 
upon the construction company full responsibility for the sufficiency of the drawings 
and specifications. 105 Wash. 659, 178 P. 823. Thereafter the construction company 
and the insurance company timely filed their amended answer seeking reformatoin 
of the building contract, as an affirmative defense, in addition to its other defenses, 
alleging in substance that by mutual mistake of both parties the words “we will 
furnish drawings and specifications” were intended to read “we will pay for draw- 
ings and specifications.” This affirmative allegation made by the construction com- 
pany was denied by McConnell in his reply thereto. The issues being thus enlarged, 
the second trial of the case was had before the court sitting with a jury. The 
court submitted to the jury the question of the alleged mutual mistake for an 
advisory finding thereon, recognizing that that was an equitable branch of the 
case to be finally determined by the court and not by the jury. The verdict of 
the jury was in effect a finding in favor of McConnell upon this equitable issue as 
well as upon the other issues. Judgment was accordingly rendered in his favor 
against the constructoin company and the insurance company, from which this 
appeal is prosecuted. 

[1, 2] It is first contended in behalf of the construction company that the trial 
court erred in adopting the verdict of the jury as a finding that there was no 
mutual mistake of the parties in making the building contract read “furnish” 
instead of “pay for” with reference to the drawings and specifications. It is argued 
that this question was not submitted to the jury accompanied by proper instructions. 
The trial court in observations made by it after the return of the verdict does 
seem to concede that its instructions were not as complete as they should have 
been upon that question had proper requests been made, but the record renders it 
plain that in whatever respect the instructions given by the court were deficient it 
was nondirection and not misdirection. This counsel seem to concede. No request 
was made to have this defect in the instruction cured by more complete or elaborate 
instructions. Were we to treat the question of mistake as one wholly for decision 
by the jury, it seems plain that even then any such deficiency in the instructions 
given by the court would not be available to the construction company as reversible 
error, it being mere nondirection and not misdirection. Lipsett v. Dettering, 94 
Wash. 629, 162 P. 1007. So after all, it seems to us, the trial court did not err to 
the prejudice of the construction company in adopting the verdict of the jury as a 
finding against the construction company upon the question of mistake in the 
making of the contract. Of course, on that question the jury’s verdict was in any 
event only advisory, but the court cannot be said to have erroneously adopted it, 
unless the evidence clearly preponderated to the contrary. We have been to consider- 
able pains to review the evidence upon this question, and are satisfied that it not 
only does not preponderate against such finding of the jury and the adoption 
thereof by the trial court, but preponderates in favor of that finding and its adop- 
tion by the trial court. This, to our minds, is particularly true in this case, in view 
of the general rule that the evidence must be clear and convincing that such a 
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mutual mistake was made before the court will be justified in reforming a contract 
as is here sought. Hapeman v. McNeal, 48 Wash. 527, 93 P. 1076; Bruce v. Grays 
Harbor Drug Co., 68 Wash. 668, 123 P. 1075; Moore v. Parker, 83 Wash. 399, 
145 P. 440; Anderson v. Freeman, 88 Wash. 608, 153 P. 307. 

Counsel for the construction company cite and place some reliance upon our 
recent decision in Hazard v. Warner, 122 Wash. 687, 211 P..732, 31. A. L. R. 381. 
A critical reading of that decision, however, will demonstrate that it was rather 
more a question of the somewhat ambiguous terms relating to the quantity of hay 
sold and there drawn in question, reading, “$24.00 per ton, 250 about tons of alf. hay.” 
In the light of the evidence relating to the negotiations leading up to the contract 
rendering it clear that it was the whole crop of hay of the vendor that was con- 
templated to be so sold, the words: “250 about tons” were construed as a tentative 
estimate by the parties of the amount of hay; the exact amount being determinable 
by the whole crop. This seems to have been rather more a question of construction 
of ambiguous language relating to quantity than a technical reformation of the 
contract. We think that decision is not controlling in our present inquiry. 

[3] Contention is made in behalf of the insurance company upon the theory 
that the construction of the building was changed from that specified in the draw- 
ings and specifications. The change complained of was in only comparatively minor 
details. One change consisted of the use of metal lath which in a comparatively 
slight degree increased the weight of the building. Other changes were made 
expressly for the purpose of materially increasing, and which did increase, the 
strength of the building. The former, we think, is of too small consequence to be 
considered as a substantial change, and the latter was in any event a change which 
tended towards the better security of the insurance company, though it did not 
prove entirely sufficient to prevent the collapse of the building. We think it can 
well be said as a matter of law that the evidence did not warrant the submission 
to the jury of any question of change in the construction of the building from that 
specified in the drawings and specifications, assuming, as counsel for the construc- 


tion company argue, that such questions were not by the instructions sufficiently 
submitted to the jury for its determination. 


The ae is affirmed. 
Tolman, C. J., and Askren, Bridges, and Main, JJ., concur. 


MARYLAND CASUALTY CO. v. HJORTH et al. 
(Supreme Court of Wisconsin. March 10, 1925.) 


2. PRINCIPAL AND SURETY—RELATION OF PRINCIPAL AND SURETY 
CREATED, WHERE INDEMNITY COMPANY GUARANTEES FIDEL- 
ITY OF EMPLOYEE AT HIS REQUEST. 

Where indemnity company, at request of employe, guarantees his fidelity to 
employer, relation held to be that of principal and surety, notwithstanding rule that 
guarantee of employee’s fidelity by indemnity company is contract of insurance. 

(For other cases, see Principal and Surety, Dec. Dig. § 10.) 


3. PRINCIPAL AND SURETY—LIABILITY OF SURETY TO PAY 
PRINCIPAL’S DEBTS SUFFICIENT CONSIDERATION FOR SECUR- 
ITY TURNED OVER TO SURETY. 

Liability of surety to pay principal’s debts constitutes sufficient consideration for 
security turned over to surety by principal, though before breach. 
(For other cases, see Principal and Surety, Dec. Dig. § 175.) 


4. PRINCIPAL AND SURETY—CONSIDERATION FOR NOTE TO 
SURETY AS GUARANTEE OF MAKER’S FIDELITY TO EMPLOYER 
SUFFICIENT 
Where surety company, having guaranteed, at employe’s request, his fidelity to 

employer, was notified that employee was over $4,000 in arrears, note of employee 

to secure surety held based on sufficient consideration. 
(For other cases, see Principal and Surety, Dec. Dig. § 175.) 

5. BILLS AND NOTES—EXTENSION OF TIME OF PAYMENT SUFFI- 
CIENT CONSIDERATION TO BIND SIGNERS OF NOTE. 

Where an employee who was short in his accounts gave his surety a note due 
in one year as security, and the surety paid the shortage, and sued on the note when 
due, held, that the extension of time for payment by the employee to the surety 
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Maryland Casualty Co. v. Hjorth et al. 


by way of reimbusement was sufficient consideration to support the note as to all 
who had signed it. 

(For other cases, see Bills and Notes, Dec. Dig. § 92[5].) 

Appeal from Municipal Court, Racine County; E. R. Burgess, Judge. 

Action by the Maryland Casualty Company against Nels Hjorth and others. 
Judgment for defendants, and plaintiff appeals. Reversed and remanded, with 
directions. 

Action to recover on a promissory note. Defense, no consideration. It appears 
that on or about November 8, 1920, the defendant Nels Hjorth entered into a 
contract with the Jennison Mills Company whereby he was employed to act as 
its agent for the sale of its flour and mill products in the cities of Racine and 
Kenosha. This contract provided that Hjorth should report, account, and pay for 
the flour sold by him at the end of each week, all flour and proceeds thereof to 
remain the property of the Jennison Mills Company until fully paid for. It was 
provided in and by the terms of said contract that Hjorth should furnish to the 
Jennison Mills Company a bond in the sum of $10,000 conditioned for the honest 
and faithful performance on his part of the terms and conditions of the contract. 
Thereafter Hjorth made application to the plaintiff for the required bond, and the 
plaintiff executed its bond to the Jennison Mills Company guaranteeing Hjorth’s, 
faithful performance of his agreement. The bond so executed provided “that the 
company (meaning plaintiff) may cancel this bond at any time by giving 15 days’ 
notice in writing to the employer and the company, and the company shall not be 
laible for any loss resulting from any act or acts committed by the employee after 
the expiration of said 15 days.” 

Along about the Ist of March, 1921, Hjorth became aware of the fact that he 
was short in his accounts. He notified the milling company, and a representative 
of that company came down, checked up his accounts, and took an inventory of 
the stock on hand, from which jt appeared that Hjorth was short in his acounts in 
the neighborhood of $4,000. Hjorth immediately called on one Coleman, who was 
the agent of the plaintiff company at Milwaukee, and advised him of the situation. 
Coleman demanded security from Hjorth, and negotiations to this end followed 
for a period of several days, resulting in the execution by Hjorth to the plaintiff 
of a promisory note for the sum of $10,000, due 12 months after date. This note 
was signed by Hjorth and the defendant John Smader, and the payment of the 
note was guaranteed by the defendant Albert J. Hess. The plaintiff paid the amount 
of Hjorth’s shortage to the Jennison Mills Company, which was somewhat in 
excess of $4,000, and on or about March 24, 1922, brought this action against 
Smader and Hess to recover on said promissory note. Hjorth and Smader 
answered, alleging, among other defenses, that the note was given without any 
consideration. The defendant Hess did not answer. 

Upon the trial it was contended by the plaintiff that the note was given to induce 
the plaintiff to continue on the bond, and that its consent to continue on the bond 
constituted a consideration for the note. Upon this feaure of the case the court 
submitted this question to the jury: “Did the plaintiff in consideration of the 
execution and delivery of the note in question by the defendants refrain from 
canceling its bond?” This was answered, “No.” This was the only question 
propounded to the jury with reference to a consideration for the note. All other 
questions of the special verdict were answered in plaintiff’s favor. After the verdict, 
the plaintiff moved to change the answer to said question from no to yes, and for 
judgment notwithstanding the verdict. Both motions were denied by the court, and 
judgment was rendered in favor of the defendants, from which the plaintiff brings 
this appeal. 

Simmons, Walker & Wratten, of Racine, for appellant. 

Foley & Brach, of Racine, for respondent Smader. 

Beck, Simpson & Smalley, of Racine, for respondent Hjorth. 

Owen, J. (after stating the facts as above). [1] The court was right in denying 
the motion to change the answer to the question by which the jury found that the 
plaintiff did not refrain from canceling its bond in consideration of the execution 
and delivery of the note. There was a square conflict in the evidence on this question 
between Hjorth and Coleman, the agent of the plaintiff, who conducted the negotia- 
tions leading up to the execution of the note, and, besides, it appears without dispute 
that the contract between Hjorth and the Jennison Milling Company was terminated 
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prior to the execution of the note, and no reason appears for a desire on the part 
of Hjorth for a continuation of the bond. The answer of the jury to this question 
cannot be disturbed. 

[2] Upon a consideration of the record pertaining to the further motion of the 
plaintiff for judgment notwithstanding the verdict, we come to a different conclusion. 
While it is universally held that the contract of an indemnity company guaranteeing 
to an employer the fidelity of employees is a contract of insurance (First National 
Bank of Crandon v. United States Fidelity & Guaranty Company, 150 Wis. 601, 
137 N. W. 742; Whinfield v. Massachusetts Bonding & Insurance Co., 162 Wis. 1, 
154 N. W. 632; 25 Corpus Juris, 1089, and cases there cited), such holdings have 
generally been in cases involving the rights of the insured against the indemnity 
company, and have related to a construction of the contract of insurance. In such 
cases it is held that, when the indemnity company pays the amount of the shortage, 
it is subrogated to the rights of the employer against the employee. Manifestly 
the indemnity company acquires no right of indemnity or security against the 
employee until it was paid the claim of the employer against the employee and been 
subrogated to the rights of the employer against the employee in cases where the 
contract of insurance or indemnity was not written at the request of the employee. In 
such cases, there being no contractual relations between the employee and the 
indemnity company, the indemnity company acquires no rights against the employee 
until subrogation takes place. But is that true where the contract of indemnity is 
entered into at the request of the employee? Although there is a dearth of authority 
upon this question, it would seem that, where an employee makes application to an 
indemnity company to guarantee his fidelity to his employer, the relation of principal 
and surety, or of principal and guarantor, is created just as much as though the 
application had been made to a private individual and such private individual 
had executed a bond to the employer. We so hold. 

[3, 4] It is well established that the law implies a promise on the part of 
the principal to indemnify his surety for losses actually sustained. 21 R. C. L. 1097. 
Undoubtedly the principal is a debtor of the surety from the time the surety makes 
payment. 21 R. C. L. 1120. The authorities are not in agreement as to the exact 
relation existing between the principal-and surety after the execution of the contract 
and before payment by the surety. Some cases hold that the relation of debtor 
and creditor exists from the date of the contract of suretyship, while others hold 
that this relation does not arise until the time of payment. 21 R. C. L. 1120. But 
whatever the excat relation, it is well supported by authority that, after the contract 
of suretyship has been entered into and before a breach, the liability of the surety 
to pay the principal’s debts constitutes a sufficient consideration for security turned 
over to the surety by the principal. 32 Cyc. 240, and cases there cited. 

In Momsen v. Noyes, 105 Wis. 565, 81 N. W. 860, this court said: 

“The principle is well settled that the implied contract of the principal to 
indemnity the surety against loss takes effect from the time when the surety signs 
the bond or obligation, and not from the time when the surety actually pays the 
principal’s debt. The actual payment simply fixes the amount.” 

In the instant case the liability of the surety had actually arisen. The default 
of the principal had actually occurred. It was known that the principal could not 
pay and: that the surety would have to. We have no hesitancy in holding that the 
situation furnished an ample consideration for security given by the principal to 
the surety to indemnify it from loss. Longfellow v. Barnard, 58 Neb. 612, 79 N. W. 
255, 76 Am. St. Rep. 117; Harlan County v. Whitney, 65 Neb. 105, 90 N. W. 993, 
101 Am, St. Rep. 610; Bibb v. Hitchcock, 49 Ala. 468, 20 Am. Rep. 288; Swift v. 
Crocker, 21 Pick. (Mass.) 241. 

[5] It cannot be doubted that, if Hjorth has deposited with the bonding company 
the notes of third parties as collateral security or had executed to it a mortgage 
upon property, the circumstances then existing afforded a sufficient consideration for 
the giving of such additional security. Perhaps the consideration supporting this 
note is not quite so apparent, but we think it clear nevertheless. It is true that the 
giving of the note did not wipe out the original indebtedness (Griffin v. Long, 
96 Ark. 268, 131 S. W. 672, 35 L. R. A. [N.-S.] 857, Ann. Cas. 1912B, 622), but it 
did extend the time of payment, and this constituted a sufficient consideration as 
to all other defendants for the giving of the note. Johnston Harvester Co. v. 
McLean, 57 Wis. 258, 15 N. W. 177, 46 Am. Rep. 39; Goll v. Fehr, 131 Wis. 141, 
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111 Ni W. 235; Holmes v. Webb, 166 Wis. 280, 164 N. W. 1007; The motion of the 
plaintiff for judgment notwithstanding the verdict should have been granted. 

Judgment reversed and cause remanded, with directions to enter judgment in 
favor of the plaintiff. 


AUTOMATIC SCREW MACH. PRODUCTS CO. v. CONTINENTAL 
CASUALTY CO. 
(Supreme Court of Wisconsin. March 10, 1925.) 
202 Northwestern Reporter 681. 

1. ATTACHMENT—FORBEARANCE FROM LEVYING ON PERSONALITY 
SUFFICIENT CONSIDERATION FOR BOND. 

Forbearance from levying attachment on personal property held sufficient con- 
sideration to support bond, though release of attachment on real estate might have 
been part of consideration and was not made in manner statute required. 

(For other cases, see Attachment, Dec. Dig. § 192.) 

2. ATTACHMENT—CONDITIONS OF BOND MAY BE BROADER THAN 
REQUIRED BY STATUTE. 

Conditions of bond given to prevent attachment will be enforced, although 
broader than required by statute. 

(For other cases, see Attachment, Dec. Dig. § 192.) 

x ATTACHMENT—SUBSEQUENT BANKRUPTCY DOES NOT INVALI- 
DATE BOND CONDITIONED ON PAYMENT OF JUDGMENT. 
Subsequent bankruptcy of judgment debtor held not to invalidate bond given to 

prevent attachment and conditioned on payment of judgment, as bankruptcy does not 

discharge judgment but affects it only as lien on — of debtor. 

(For other cases, see Attachment, Dec. Dig. § 337.) 

Appeal from Circuit Court, Kenosha County; E. B. Belden, Judge. 

Action by the Automatic Screw Machine -Products Company against the Con- 
tinental Casualty Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Action upon a surety bond. July 25, 1923, the plaintiff began an action against 
the K & F Manufacturing Company, a corporation engaged in business at Kenosha. 
A writ of attachmgnt was issued and the sheriff was instructed by the plaintiff to 
attach both real estate and personal property. The sheriff made an attachment upon 
the real estate of the K & F Manufacturing Company but did not make an attachment 
upon personal property. It is claimed by the plaintiff, and the claim is sustained by 
the testimony, that the reason why the sheriff did not attach the personal property 
was because of the bond sued upon given by the K & F Manufacturing Company 
and the appellant surety company herein. The bond was dated August 2, 1923. 
December 27, 1923, the sheriff filed a certificate of discharge of the attachment of 
the real estate in the office of the register of deeds. On October 24, 1924, the K & F 
Manufacturing Company was adjudicated a bankrupt. The plaintiff by leave of 
the federal court proceeded in its action against the K & F Manufacturing Company, 
and on April 3, 1924, obtained a judgment for $2,600. On the 4th of April it made 
due demand upon the Continental Casualty Company, the appellant herein, for the 
payment of the judgment, which payment was refused, and upon such refusal this 
action was instituted. The condition of the bond was as follows: 

“Now then if the said property shall be kept and taken care of as may be 
required and delivered to the sheriff on demand or so much thereof as may be 
required to satisfy any judgment which might be recovered against it in said action 
of attachment, or if it shall pay the appraised value thereof not exceeding the amount 
of the judgment and costs, or pay such judgment as may be rendered against said 
defendant in said action and costs then this obligation shall be void, otherwise in full 
force and effect.” 

The trial court found that there was a valid consideration given for the bond 
and held as a matter of law that the subsequent adjudication of the K & F Manu- 
facturing Company as a bankrupt did not release the surety from the obligation of the 
bond, and it entered judgment against the surety for the amount of the judgment 
against the K & F Manufacturing.Company. From such judgment the Continental 
Casualty Company appealed. 

E. V. Mitchell and James O. Dwight, both of Chicago, Ill, and George W. 
Taylor, of Kenosha, for appellant. 
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Buckmaster & Hammond, of Kenosha, and John R. Nicholson, of Chicago, IIl., 
for respondent. 

VinjeE, C. J. (after stating the facts as above). [1] The appellant urges that 
there was no consideration for the bond because it was given to release an attachment 
on real estate, and such release it claims was never made as the statute requires. 
We shall not inquire into the validity of this claim because it appears without dispute 
that the bond was also given for the purpose of preventing a levy on personal 
property. The forbearance to make such levy was a sufficient consideration for the 
bond. 

[2] It is also claimed that the conditions of the bond exceed. the statutory require- 
ments and therefore should not be enforced. Both parties may make valid contracts 
broader than the statute requires. Building Contractors’ L. M. L. Ins. Co. v. 
Southern Surety Co. (Wis.) 200 N. W. 771; 18 A. L. R. 1227, note. 

It will be observed that there are three conditions named in the bond and that 
the first two have, by subsequent proceedings, been rendered incapable of perform- 
ance, leaving only the last one providing for the payment of the judment operative; 
and it is upon this condition that the plaintiff relies. 

[3] The defendant claims that the subsequent bankruptcy of the K & F Manu- 
facturing Company invalidates the bond. It is clear that the enforcement of the 
bond operates favorably upon the creditors of the bankrupt because it lessens the 
amount of claims to the extent that satisfaction is had from the surety. The 
condition to pay the judgment is absolute in terms. It does not depend upon the 
happening or nonhappening of other events. Therefore subsequent bankruptcy of 
the principal debtor is not made a condition for invaldiating the bond. Only the 
payment of the judgment can operate to cancel it. This court has consistently so 
held. Whereatt v. Ellis, 103 Wis. 348, 79 N. W. 416, 74 Am. St. Rep. 865; Pope 
v. Title Guaranty & Surety Co., 152 Wis. 611, 140 N. W. 348. Other courts hold 
the same. Guaranty Security Corp. v. Oppenheimer, 243 Mass. 324, 137 N. E. 644; 
Lockwood v. Exchange Bank, 190 U. S. 294, 23 S. Ct. 751, 47 L. Ed. 1061. 

Where bankruptcy of defendant occurs after a judgment is obtained against 
him, it is only the lien of the judgment against his assets that is affected. The 
judgment remains inviolate and can be enforced against any one liable with the 
bankrupt for the payment thereof. This is such a case. 

Judgment affirmed. 


~ 
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MISCELLANEOUS 
S. S. KRESGE CO. v. UNION INS. CO. OF INDIANA. (No. 24242.) 
(Supreme Court of Indiana. March 18, 1925.) 
146 Northeastern Reporter 851. 
1. INSURANCE—DEFENDANT HAD BURDEN OF PROVING PAYMENT. 

In action by insurance company for premium, where defense was payment, 
defendant had burden of proof of payment. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 

2. APPEAL AND ERROR—FINDING FOR INSURER NOT DISTURBED, 

WHERE EVIDENCE WAS CONFLICTING. 

In action by insurer for premium, defense being payment to agent of insurer, 
finding for insurer will not be disturbed, where evidence was conflicting. 

(For other cases, see Appeal and error, Dec. Dig. § 1011[1].) 

3. APPEAL AND ERROR—FINDING AS TO LEGALITY OF INSURANCE 

CONTRACT NOT DISTURBED. 

In action by insurer for premium, defense being that contract sued on was 
made in Michigan and in violation of certain statute of that state, and therefore 
invalid, finding for insurer will not be disturbed, where evidence tending to establish 
defense was oral and not given credit by trial court. 

(For other cases, see Appeal and error, Dec. Dig. § 1010[1].) 

Appeal from Superior Court, Marion County; Linn D. Hoy, Judge. 

Action by the Union Insurance Company of Indiana against the S. S. Kresge 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Goodenough, Voorheis, Long & Ryan, of Detroit, Mich., and Frank C. Ayres, 
of Indianapolis, for appellant. 

Chas. E. Henderson and Charles Unger, both of Indianapolis, for appellee. 

Ewsank, J. Appellee sued to recover a premium of $17,500 on a plate glass 
insurance policy, together with certain charges for indorsements by which it was 
made to cover additional property. The policy covered the plate glass in 15 stores 
in Michigan and 188 stores throughout this country in 30 other states. It was 
canceled three months after its renewal as to the stores in Michigan, and six months 
later, after this action was commenced, as to all the other property. The trial 
court allowed credit for the time the policy would have to run after such cancellations, 
and gave judgment against the defendant (appellant) for $13,840.59. Overruling the 
motion for a new trial is assigned as error, under which appellant insists that the 
finding is not sustained by the evidence and is contrary to law. 

There was undisputed evidence that the policy was issued and the agreed 
premium for one year paid; that at the end of that time the parties agreed that the 
renewal premium for another year should be $17,500; that a renewal certificate 
certifying that in consideration of that amount of money the plaintiff thereby con- 
tinued the policy in force until a date named was issued to and accepted by defendant; 
that in response to notices and requests sent by defendant the plaintiff paid all losses 
which accrued under the policy while it continued in force; and that no part of the 
agreed premium of $17,500 for the second year had ever been received by plaintiff. 
And it is obvious that there is evidence from which the trial court might reasonably 
conclude that appellant owed the money for which judgment was rendered against 
it, if that evidence stogd alone, or if all the evidence tending to prove affirmative 
defenses were to be disregarded. 

[1] But appellant pleaded, by way of an affirmative defense, that it had paid 
the premium to the Atkinson-Deacon-Elliott Company, of Detroit, Mich., and that 
said company was plaintiff's duly authorized agent, empowered to collect and receive 
the premium in its behalf; and it alleged facts as to the method of dealing between 
plaintiff and defendant and said company, in the negotiation of the contract of 
insurance, the payment of the first premium, the negotiation of the renewal contract, 
the custom of companies writing insurance, and what was alleged to have been done 
in this case, tending to establish that the company was such duly authorized agent of 
plaintiff, and that plaintiff had given appellant the right to discharge its liability 
for the premium by paying the money to said company in Detroit. As to the defense 
of payment pleaded by this answer, appellant had the burden of proof. Pierce v. 
Hower, 142 Ind. 626, 630, 42 N. E. 223; Gas Belt T. Co. v. Ward, 43 Ind. App. 
537, 538, 87 N. E. 1110; Indiana Trial Evidence, § 586. 

[2] Much of the evidence relating to the issue of payment was oral, and there 
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was a sharp conflict as to the relation of the Atkinson-Deacon-Elliott Company to 
the contract of insurance, and as to which party it represented and what authority it 
had. A witness for plaintiff testified that the contract of insurance was made at 
Indianapolis, Ind.; that the Atkinson-Deacon-Elliott Company acted as agent for 
appellant in making it and in all subsequent dealings between the parties, and that, 
because of a statute in force in Michigan, the plaintiff declined to let that company 
represent it, and expressly told it that plaintiff could not have an agent in Michigan; 
and that, if it acted in the matter at all, it could only be as agent for appellant. 
There was evidence to the contrary from which (if given credit) the trial court 
might have inferred that said company was an agent authorized to receive and 
accept payment of the premium on plaintiff’s behalf. But there was abundant 
evidence to support the finding which was made, and this court cannot disturb 
a finding against the party having the burden of proof because of testimony to 
which the trial court failed to give credit. 

[3] Appellant also pleaded by way of an affirmative defense that the contract 
sued on was made in the state of Michigan, in violation of a certain statute of that 
state which was recited in the pleading, and because of such violation was invalid. 
But for reasons already stated we cannot deem this defense established, when the 
evidence offered to support it was oral, and was not given credit by the trial court. 
There was also some evidence tending to prove that, even if the Atkinson-Deacon- 
Elliott Company was an agent of the insured and not of the insurance company, 
the credit was given to the agent alone, and that the account sued on was only 
the debt of the agent and not of the appellant. But there was much evidence to the 
contrary, from which the trial court had a right to conclude that the debt was an 
unpaid debt of the principal, against whom judgment was rendered. 

The judgment is affirmed. 


LEHRHOFF v. CONTINENTAL CASUALTY INS. CO. (No. 31.) 
(Court of Errors and Appeals of New Jersey. March 16, 1925.) 
128 Atlantic Reporter 245. 
(Syllabus by the Court.) 

1. INSURANCE—TESTIMONY OF ORAL NOTIFICATION OF ACCIDENT 
CAUSING LOSS PROPERLY EXCLUDED. 

A policy of indemnity accident insurance provided that the assured should give 
immediate notice in writing to the company, or its authorized agent, of any accident 
causing loss covered by the policy. In an action upon the policy the assured sought 
to offer testimony of an oral notification to some one in the office of the company. 
The court excluded the testimony. This ruling held proper. 

(For other cases, see Insurance, Dec. Dig. § 540.) 

3. INSURANCE—DEFENSES RELIED ON BY INDEMNITY ACCIDENT 
INSURER HELD NOT TO MAKE TESTIMONY OF. HOW ACCIDENT 
OCCURRED INADMISSIBLE. 

In an action upon an indemnity accident insurance policy, the defendant set 
up the defense that it had received no notice in writing of the accident which had 
caused the assured a loss. The company also pleaded: as defenses that the 
accident was due to a violation of the Tenement House Act for which the policy 
excluded recovery, and that the judgment, obtained by the injured person against 
the assured, had not been affirmed by the court of last resort as the policy provided. 
Held, that testimony of how the accident occurred was admissible as the company 
had taken no position in denying that it had received. immediate notice in writing 
of the accident which estopped it from setting up the additional defenses mentioned. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

Appeal from Supreme Court. 

Action by Pincus Lehrhoff against the Continental Casualty Insurance Company. 
From a judgment for defendant, the plaintiff appeals. Affirmed. 

William Greenfield, of Newark, for appellant. 

McCarter & English, of Newark (Conover English, of Newark, of counsel), 
for respondent. 

KaATzENBACH, J. The appellant, Pincus Lehrhoff, the plaintiff below, was the 
owner of a tenement house in the city of Newark, known as Nos. 78-80 Prince Street. 
One of the tenants, Sarah Kramer, on September 26, 1920, fell, while descending 
the common stairway of the premises, and was injured. Mrs. Kramer claimed 
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that her fall was due to the dilapidated condition of the stairway. Her skirt caught 
upon a nail, where the iron nosing of the stairway had been broken off. Lehrhoff 
held a policy of insurance, issued by the Continental Casualty Insurance Company, 
indemnifying him from liability for accidents occurring on said premises. Mrs. 
Kramer no June 27, 1921, instituted a suit against Lehrhoff to recover damages for 
the injuries she sustained by the fall. The insurance company claimed that it had 
had no notice in writing from Lehrhoff of the accident to Mrs. Kramer, as provided 
by its policy. It disclaimed for this and other reasons its liability under the policy. 
Lehrhoff defended the action. Mrs. Kramer recovered a judgment against him for 
$2,500 which he paid. 

The present action was brought in the Supreme Court by Lehrhoff against the 
insurance company upon its policy to recover the amount of the Kramer judgment 
and costs. To the complaint of Lehrhoff the insurance company set up defenses: 
First, that no notice in writing of the accident was given to it by the plaintiff as 
the policy provided; second, that the accident occurred by reason of a violation of 
the Tenement House Law, and was for that reason not covered by the policy; 
and, third, that the judgment obtained by Mrs. Kramer had not been affirmed by 
the court of last resort as provided in the policy. Upon all of these defenses the 
plaintiff joined issue. The action was tried at the Essex circuit. The trial judge 
permitted the case to go to the jury which returned a verdict in favor of the 
defendant. The plaintiff has appealed to this court. The grounds of appeal are 12 
in number. Five have been briefed by the appellant. Only those briefed by the 
appellant will be considered. The grounds of appeal not briefed will be considered 
as abandoned. Manda v. U. S. Express Co., 85 N. J. Law, 720, 90 A. 269. 

[1] The first:point argued by the appellant is that the trial judge erred in 
sustaining the objection of the insurance company to the testimony of one Charles 
G. Simon. The testimony sought to be offered by this witness was that he had 
gone to the New York office of the company and had notified some one in the 
office orally of the happening of the accident to Mrs. Kramer. We think the ruling 
of the trial judge in excluding his proffer of testimony correct. The policy provided 
that the assured should give to the company, or its authorized agent, immediate 
written notice of any accident causing loss covered by the policy. It was not 
pretended that Simon had given or was prepared to give any notice in writing to 
the company. This was a sufficient ground for the exclusion of the offer of this 
testimony. There was also no testimony offered that the person with whom Simon 
had talked was an authorized agent of the company. The policy required that notice 
be given to an authorized agent. It was properly excluded on this ground. 

[2] The second point for reversal, briefed by the appellant, deals with a 
statement made by the trial judge during the trial giving to the jury the reason 
which moved him to admit the testimony of Sarah Kramer. The insistence of the 
appellant is that this statement tended to and did divert the’ minds of the jury 
from the issue to be determined by them, which was whether or not written notice 
of the accident to Sarah Kramer had been given by the plaintiff to the defendant. 
We can see no merit in this contention. As has been stated there were several 
defenses interposed, the second being that the defendant was not responsible to the 
assured, because the accident occurred through a violation of the Tenement House 
Act. If the jury should find that a notice in writing had been given by Lehrhoff 
to the company, then the company was entitled to have the jury consider this second 
defense concerning which the testimony of Mrs. Kramer was relevant. The state- 
ment made by the trial judge was clear, well expressed, and correctly defined the 
issues. Instead of beclouding the issues, as argued by the appellant, we think the 
statement tended to clarify and simplify the issues raised in the case. We see no error 
in it. The making of the statement was entirely within the discretion of the learned 
trial judge. 

[3] The third point for reversal argued by the appellant is that the testimony 
of Mrs. Kramer as to how the accident to her occurred should not have been admitted. 
The appellant contends, that where a defendant denies liability on one specific 
ground, he cannot take any other position where the defendant leads the plaintiff 
to believe that that is the only question involved. The case of Bohles v. Prudential 
Insurance Co., 84 N. J. Law, 315, 86 A. 438, is cited to support this contention. 
This case was a suit upon a life insurance policy which the cornpany had refused te 
pay on the ground that it had lapsed for nonpayment of premiums. Whether it 
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had lapsed or not depended on the construction of the word “month.” The court 
held that the word “month” meant a calendar month, and that the premium was 
paid in time to prevent the policy from lapsing. In addition to the defense of 
nonpayment of premiums, the company contended that the nonsuit should be sus- 
tained, because the plaintiff had fialed to present proofs of death. It was, however, 
held that the company having denied liability on the ground of forfeiture for non- 
payment of premium, it would have been useless to submit proofs of death. The 
case sub judice presents a different situation. In the Bohles Case the claim that 
proofs of death should have been furnished was inconsistent with the position 
taken by the company that the policy had been forfeited for nonpayment of premiums. 
The attitude of the company amounted to a waiver of the defense of failure to submit 
proofs of death. In the present case the company, having no notice of the accident, 
was in no position to learn and did not learn of the violation of the Tenement House 
Act by the insured until this fact was brought out in the action of Mrs. Kramer. 
The company did no act which lulled the assured into inaction or caused him to omit 
doing anything which he might have done if the company had acted otherwise than 
it did. The position of Lehrhoff was not changed with respect to anything which 
the company did in disclaiming liability. There is present no element of estoppel 
which precludes the defense that the accident was due to a violation of the Tenement 
House Act. Mrs. Kramer’s testimony was therefore admissible. 

The fourth point argued by the appellant deals with the testimony of Freda 
Amsterdam with reference to the condition of the stairway at the time of the accident 
to Mrs. Kramer. The same objection is made to the admission of this testimony 
as was made to the admission of Mrs. Kramer’s testimony. The admissability of 
this testimony has been considered. We think the testimony of Freda Amsterdam 
admissible for the reasons already given. 

The fifth point of the appellant deals with the court’s refusal to strike out the 
testimony given by Sarah Kramer. We have decided that this testimony was relevant 
in certain aspects of the case. It was therefore not error of refuse to strike it out. 

Counsel for the appellant discusses in his brief the failure of Lehrhoff to take 
the Kramer Case to this court for review. The trial judge did charge that the 
failure of Lehrhoff to take the Kramer Case to the Court of Errors and Appeals 
was a good defense, unless the insurance company had waived its right to enforce 
this provision of the contract. While this portion of the charge is made a ground 
of appeal yet there appears to have been no exception taken to the court’s charge 
in this respect. The attack, however, is made upon the same ground as that already 
dealt with, namely, that no defense except that of failure to give written notice 
of the accident could be interposed by the insurance company. What we have said 
of the defense of failure to comply with the Tenement House Act applies equally 
to the appellant’s argument upon this point. 

The judgment is affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Minturn, Kalisch, Black, Katzenbach, Campbell, and Lloyd, and Judges White, 
Gardner, Van Buskirk, Clark, McGlennon, and Kays. 

For reversal: None. 


DOBBS v. NEW AMSTERDAM CASUALTY CO. (No. 100.) 
(Court of Errors and Appeals of New Jersey. Jan. 19, 1925.) 
127 Atlantic Reporter 209. 
INSURANCE—SETTLEMENT BINDING ON INSURER THOUGH POLICY 

DID NOT COVER LOSS IN QUESTION. 

Where casualty company, notified of theft by domestic servant, made insured a 
compromise offer of settlement which insured accepted, insurer was bound, notwith- 
standing its policy covered only burglary loss. 

(For other cases see Insurance, Dec. Dig. § 579.) 

Appeal from Supreme Court. 

Action by Samuel B. Dodd against the New Amsterdam Casualty Company. 
Judgment for plaintiff and defendant appeals. Affirmed. 

Walter S. Keown, of Camden, for appellant. 

Lewis Starr, of Camden, for respondent. 

Campbell, J. This cause was tried at Camden county circuit by the circuit court 
judge, without a jury, upon a stipulation of facts. 
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On July 20, 1921, a domestic servant of respondent stole $60 in money and a 
diamond ring worth $600, said articles being taken out of a hand bag hanging in a 
closet in a living room of respondent’s dwelling house. There was no evidence of 
felonious entry of the premises by force and violence. Immediately after the theft 
respondent notified the police authorities, and filed a proof of loss with appellant as 
required by the terms of a policy of insurance of appellant held by respondent. 

After appellant was notified of the theft it investigated the circumstances con- 
cerning it, and the value of the ring which was stolen, and the agent of appellant 
then discussed two propositions of settlement with respondent: (1) That it would 
pay for amount of cash stolen $50 and $550 for the ring; or, (2) would pay $50 
for cash, and replace the ring stolen with a similar one. Respondent notified appell- 
ant’s agent that he would accept the first offer of $600 cash. Thereupon appellant 
drew a voucher to the order of respondent for $600, and, in doing so, discovered it 
had two policies issued to respondent; the first covering loss by burglary, theft, and 
larceny on respondent’s Haddonfield home, and the second being the one in suit on 
respondent’s Atlantic City home. 

Appellant then notified respondent that the loss involved in this suit, having taken 
place in his Atlantic City home, was not a burglary loss, and therefore not covered by 
its policy. The proposition to pay $600 in settlement was made by appellant after it 
had been advised that the theft of the money and ring was from the interior of 
respondent’s dwelling, by a domestic servant, who did not make felonious entry into 
the premises by actual force and violence. 

Respondent’s complaint consisted of two counts. The first sought to recover upon 
the policy, and the second upon the alleged agreement to compromise and settle. The 
court below found in favor of respondent upon the second count. Such finding, 
we conclude, was warranted under the facts stipulated and under Worcester Loom Co. 
v. Heald, 78 N. J. Law, 172, 72 A. 421, and cases therein cited. 

The judgment below is affirmed with costs. 

For affrmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker, 
Minturn, Black, Katzenbach, Campbell, and Lloyd, and Judges White, Gardner, Van 
Buskirk, Clark, McGlennon, and Kays. 

For reversal: None. 


STEIN et al. v. FIDELITY & DEPOSIT CO. OF MARYLAND. 

(Supreme Court, Appellate Division, First Department. January 9, 1925.) 

207 New York Supplement 364. 
PLEADING—INSURER’S ANSWER, ADMITTING DELIVERY OF POLICY, 

BUT DENYING COMPLAINT STATED CONTRACT, HELD NOT TO 

DISPENSE WITH PROOF OF PROVISIONS OF LOST POLICY. 

Insurer’s answer, admitting execution and delivery of policy, but denying that 
complaint stated contract, and demanding production of policy at trial, did not admit 
allegations of complaint setting forth policy provisions, and it was therefore error 
to direct verdict for insured on proof that policy was lost, without proof of its 
provisions. 

(For other cases see Pleading, Dec. Dig. § 376.) 

Appeal from Supreme Court, New York County. 

Action by Benjamin R. Stein and another against the Fidelity & Deposit Com- 
pany of Maryland. From a judgment entered on a verdict directed at the trial 
for plaintiffs for $1,311.32, and from an order denying defendant’s motion to set 
aside the verdict and for a new trial, defendant appeals. Reversed, and new trial 
ordered. 

Argued before Clarke, P. J., and Dowling, Finch, McAvoy, and Martin, JJ. 

Prince & Loeb, of New York City (Sidney J. Loeb, of New York City, of counsel, 
and Leon M. Prince, of New York City, on the brief), for appellant. 

Campbell & Miners, of New York City (Judson D. Campbell, of New York 
City, of counsel), for respondents. , s 

Martin, J. This action is brought by the plaintiffs to recover on a policy of 
burglary insurance alleged to have been issued by the defendant to the Dress Con- 
tract Manufacturers’ Association, Inc., for plaintiffs’ benefit and to cover their prop- 
erty. The appellant contends that the policy or contract of insurance was not 
proved upon the trial, and that there was nothing before the court to establish any 
liability on the part of defendant; that, if a policy or contract of insurance is to 
be assumed, the uncontradicted evidence shows the action was not brought within 
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the time limitation provided for therein; and that, as to such limitation, defendant 
failed to establish waiver or estoppel. 

Plaintiffs contend that it was unnecessary to offer the policy of insurance in 
evidence, for the reason that the answer admitted the allegations of the com- 
plaint, setting forth the policy and the provisions thereof, which established defend- 
ant’s liability. The allegations of the complaint referred to are as follows: 

“Third. That in and by its policy of insurance No. 148916, dated the 27th day 
of May, 1919, duly executed and delivered to the Dress Contract Manufacturers’ 
Association, Inc., a New York membership corporation of which plaintiffs were 
members, the defendant, in consideration of the payment to it of a premium of $37.08, 
insured plaintiffs against loss or damage by burglary in the amount of one thousand 
($1,000) dollars, from August 18, 1919, to May 27, 1920, the date of termination of 
said policy and therein agreed to pay to the plaintiffs all loss or damage to silks, 
satins, and the like merchandise, which plaintiffs might suffer by reason of the said 
goods being feloniously abstracted from the interior of the aforesaid premises by 
any person or persons who made forcible and violent entry into said premises or 
exit therefrom, of which force and violence there shall be visible evidence, not 
exceeding the sum of ($1,000), and which loss or damage should happen between said 
August 18, 1919, and May 27, 1920, and it was further provided in said policy that 
any such loss should be paid immediately upon the giving of proof as required by 
the contract of insuranée.” 

The amended answer admits a part only of the third paragraph of the com- 
plaint. The admission is set forth in language that does not admit the allegations 
of the complaint with reference to the provisions of the policy. Paragraph ”second” 
of the amended answer reads: 

“Admits that it executed and delivered its policy of insurance No. 148916 in the 
amount of $1,000, dated on or about the 27th day of May, 1920, in consideration of 
the payment to it of the premium, but denies that all of the terms of said policy of 
insurance are set forth in paragraph of the complaint marked ‘third,’ and of the 
defendant hereby refers to the original policy of insurance, the original of which, 
upon information and belief, is in the possession of the plaintiff, and the production 
of which the defendant demands upon the trial of this action, and the defendant 
denies that it insured the plaintiffs, excepting upon the terms and conditions more 
particularly set forth in said policy of insurance, and except as specifically admitted 
herein defendant denies each and every of the other allegations contained in the 
paragraph of the complaint marked ‘third.’” 

The concluding sentence of the said paragraph of the answer is a qualified denial: 

“And except as specifically admitted herein defendant denies each and every 
of the allegations contained in paragraph of the complaint marked ‘third.’” 

An analysis of the part of the answer quoted above shows it merely admits that 
the defendant did execute and deliver policy No. 148916, whatever it may contain, 
in the sum of $1,000, dated on or about the 27th day of May, 1921, in consideration 
of the payment to it of the premium. Defendant denies that the’ complaint states 
the contract. 

The plaintiff submitted evidence to prove that the policy was lost, but failed 
to establish the provisions of the lost policy upon which liability is asserted. From 
an examination of the record before us it is impossible to ascertain whether the 
limitation on liability referred to above, which the defendant pleads, was contained 
in the policy or is applicable to this case; for no policy was placed in evidence, 
nor were its provisions proved by the plaintiff or any other witness. 

The judgment and order should be reversed, and a new trial ordered, with 
costs to the appellant to abide the event. 

Order filed. All concur. 


FRED S. JAMES & CO. v. SECOND RUSSIAN INS. CO. 
(Court of Appeals of New York. Jan. 21, 1925.) 
146 Northeastern Reporter, 369. 

2. INSURANCE—INTERNATIONAL LAW—RUSSIAN INSURANCE COM- 
PANY NOT RELIEVED FROM LIABILITY TO SUIT DECREE OF 
a GOVERNMENT NATIONALIZING INSURANCE COMPA- 
NIES. 

Decree of Russian Soviet government nationalizing insurance companies has-no 
effect in United States, unless, possibly, to such extent as justice and public policy 
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require, and hence does not relieve Russian insurance company, qualifying under 

Insurance Law, §§ 27, 28, to do business in New York, from liability to be sued. 
(For other cases, see Insurance, Dec. Dig. § 26.) 

3. INSURANCE—LIABILITY OF RUSSIAN INSURANCE COMPANY ON 
REINSURANCE POLICY HELD NOT EXTINGUISHED BY SOVIET 
DECREE CANCELLING DEBTS OF NATIONALIZED COMPANIES. 
Liability of Russian insurance company, having assets available for seizure in 

New York, on reinsurance policy, held not extinguished by Russian Soviet decree 

canceling or releasing debts of nationalized insurance companies, such decree not 

being bankruptcy decree, nor of unlimited extraterritorial effect if it were. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by Fred S. James & Co., against the Second Russian Insurance Com- 
pany. From an order of the Appellate Division (210 App. Div. 82, 205 N. Y. S. 
472), affirming an order of the Special Term, denying defendant’s motion that 
plaintiff be directed to reply to its defenses, defendant appeals by permission. Order 
affirmed, and certified questions answered. 
es See, also, 208 App. Div. 141, 203 N. Y. S. 232; —— App. Div. ——, 206 N. Y. S. 
(0 


The Appellate Division certified the following questions: 

(1) Is the new matter contained in the first separate defense set out in 
the answer, if true and not avoided in some manner, sufficient in law as a defense to 
the causes of action? 

(2) Is the new matter contained in the second separate defense set out in 
the answer, if true and not avoided in some manner, sufficient in law as a defense to 
the causes of action? 

(3) Is the new matter contained in the third separate defense set out in the 
answer, if true and not avoided in some manner, sufficient in law.as a defense to 
the causes of action? 

(4) Is the new matter contained in the fourth separate defense set out in 
the answer, if true and not avoided in some manner, sufficient in law as a defense 
to the causes of action? 

Albert Massey and Michael S. Gleason, both of New York City, for appellant. 

Carl Sherman, Atty. Gen. (Edward G. Griffin, of Albany, and J. Du Pratt White, 
of New York City, of counsel), for Superintendent of Insurance of State of 
New York. 

David Rumsey and Louis J. Wolff, both of New York City, for respondent. 

John W. Hogan, of Syracuse, and Paul Bonynge and Wendell P. Barker, both 
of .New York City, for Anchor Ins. Co. of New York and others, amici curiz. 

Frederick B. Campbell and Paul C. Whipp, both of New York City, amici curiz. 

B. F. Sturgis and Hartwell Cabell, both of New York City, for John F. 
Murphy, amici curiz. 

Carpozo, J. The Eagle, Star, & British Dominions Insurance Company, Limited, 
plaintiff’s assignor, entered into contracts or treaties with the defendant, Second 
Russian Insurance Company, a Russian corporation, by which the latter reinsured 
the former’s marine risks to the extent therein stated. Losses were sustained, and the 
British company attempted to recover them from its Russian reinsurer. The 
demand having met with a refusal, the cause of action was assigned to the plaintiff, 
a domestic corporation. The defendant, which has appeared generally, admits that it 
is engaged in business in New York, but urges as a defense that its corporate life 
was ended by a decree of the Russian Soviet government nationalizing the business 
of insurance companies in Russia; that, by the, same decree, the companies were 
released from the payment of debts and liabilities; that Great Britain has recog- 
nized the existence of the Russian Soviet government, and by a trade agreement set 
forth in the answer has confirmed the confiscation of the debts owing to its nationals; 
that all these things were done before the transfer to the plaintiff; and that the 
plaintiff, taking no greater rights than its assignor, is seeking to enforce a right of 
action which at the time of the assignment had already been extinguished. The 
defendant moved that the plaintiff be directed to reply to its defenses, and the 
Appellate Division, refusing that relief, has certified questions which require us 
to determine whether the defenses, variously pleaded, are sufficient on their face. 

{1] We deal first with the so-called defense that the corporation which de- 


} 
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fends is dead and so incapable of defending. Martyne v. American Union Fire 
Ins. Co., 216 N. Y. 183, 190, 110 N. E. 502; Sturges v. Vanderbilt, 73 N. Y. 384. 
This is obviously not a “defense” at all, if the word defense is employed as one of 
art, with a proper legal meaning. A corporation with vitality sufficient to answer 
a complaint has, by the very terms of the hypothesis, vitality sufficient to permit it to 
be sued. The shades of dead defendants do not appear and plead. Expedients, 
of course, there are whereby a court may be informed that jurisdiction has been 
halted. If the corporation is defunct, those in charge of its assets may place upon 
the record a suggestion of its death, may stay the progress of the suit, and may 
even vacate the process that assumes to bring it into court. Nankivel v. Omsk 
All Russian Government, 237 N. Y. 150, 142 N. E. 596; Martyne v. Am. Union 
Fire Ins. Co., supra. Such are not the expedients that by the questions now certi- 
fide to us we are asked to approve or to condemn. But if we put the questions to 
one side and view the statements of the answer, verified by the defendant’s officers, 
as a suggestion of its death, to be heeded even in this court, lest a controversy 
with an unreal litigant be unwittingly determined, the result will not be changed. 

[2] The decree of the Russian Soviet government nationalizing its insurance 
companies has no effect in the United States unless, it may be, to such extent as 
justice and public policy require that effect be given. We so held in Sokoloff 
v. National City Bank, 239 N. Y. 158, 145 N. E. 917. Justice and public policy do 
not require that the defendant now before us shall be pronounced immune from 
suit. In the circumstances exhibited by this record, we find it profitless to con- 
sider whether the decree was intended to put the nationalized companies out of 
existence altogether, or, on the other hand, to preserve them as corporate entities 
though in the ownership of the government. Russian Commercial & Industrial 
Bank v. Comptoir D’Escompte de Mulhouse, House of Lords, 40 T. L. R. 837. 
Our concern is not so much with the consequences intended by the authors of 
the decree as with those that will be permitted in other jurisdictions where the 
intentions of its authors are without effect as law. The defendant has complied 
with the provisions of our statutes prescribing the conditions in which foreign insur- 
ance companies may do business within our borders. Insurance Law, §§ 27, 28; 
Consol. Laws, c. 28. It has put itself for many purposes in the same category 
as our own domestic corporations. Comey v. United Surety Co. 217 N. Y. 268, 
274, 111 N. E. 832, Ann. Cas. 1917E, 424. Far from suspending its activities since 
the promulgation of the decree which is said to have ended its existence, it ‘has 
since then written policies of insurance covering millions of dollars of risks, has 
collected premiums in large amounts and by the admissions of its answer, is doing 
business today. If the Russian government had been recognized by the United 
States as a government de jure, there might be need, even then, to consider whether 
a defendant so circumstanced, continuing to exercise its corporate powers under 
the license of our laws, would be heard to assert its extinction in avoidance of a 
suit. Cf. Thompson on Corporations, § 6569; 2 Morawetz, Private Corporations 
(2d Ed.) § 1003; 37 Harvard Law Review, 610. 

In the existing situation, the refinements of learning that envelop and to some 
extent obscure the definition of de facto corporations are foreign to our inquiry. 
So long, at least, as the decree of the Russian government is denied recognition 
as an utterance of sovereignty, the problem before us is governed, not by any tech- 
nical rules, but by the largest considerations of public policy and justice. MacLeod 
v. U. S., 229 U. S. 416, 428, 429, 33 S. Ct. 955, 57 L. Ed. 1260. When regard is 
had to these, the answer is not doubtful. The defendant asks us to declare its death 
as a means to the nullification of its debts and the confiscation of its assets by the 
government of its domicile. Neither the public policy of the nation, as established 
ty President and Congress, nor any consideration of equity or justice, exacts an 
exception in such conditions to the need of recognition. We do not say that a 
government unrecognized by ours will always be viewed as nonexistent by our courts, 
though the sole question at issue has to do with a transaction between the unrecog- 
nized government and a citizen or subject of a government by which recognition 
has been given. To say this might seem to imply, for illustration, that a voluntary 
conveyance by a British citizen to the Soviet government would be viewed as a 
nullity in the United States on some theory that the grantee, though recognized) 
in Great Britain, was without capacity to take. No such sweeping declaration is 
essential to the decision of the case before us. We deal now with the single ques- 
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tion whether the defendant has an existence sufficient to subject it to suit in the 
domestic forum. That is a question which the law of the forum will determine 
for itself. Liability to be sued is quite distinct from liability to be held in judg- 
ment upon the facts developed in the suit. We keep our ruling within these limits, 
and hold that the defendant is amenable to the process of our courts. 

[3] If existence be assumed, the question remains whether liability has been 
extinguished. Was it extinguished by the Soviet decree canceling or releasing the 
debts of the nationalized companies? If not, was it extinguished by the action 
of Great Britain in negotiating the trade agreement of 1921? As to the Soviet 
decree, we think its attempted extinguishment of liabilities is brutum fulmen, in 
England as well as here, and this whether the government attempting it has been 
recognized or not. Russia might terminate the liability of Russian corporations in 
Russian courts or under Russian law. Its fiat to that effect could not constrain 
the courts of other sovereignties, if assets of the debtor were available for seizure 
in the jurisdiction of the forum. Barth v. Backus, 140 N. Y. 230, 35 N. E. 425, 
23 L. R. A. 47, 37 Am. St. Rep. 545; Matter of People (City Equitable Fire Ins. 
Co.) 238 N. Y. 147, 152, 144 N. E. 484; cf. Matter of Barnetts’ Trusts, 1902, 1 
Ch. 847. The decree invoked by the defendant is not in any true sense a decree 
— though even if it were there would be limits to its extraterritorial 
validity. 

[4] A decree of bankruptcy presupposes a distribution of the assets for the 
benefit of creditors, and this decree is one of confiscation, appropriating the assets 
for the benfit of the Soviet republic. One government does not execute the tax 
laws of another (State of Colorado v. Harbeck, 232 N. Y. 71, 82, 133 N. E. 357), 
nor help another in enforcing a penalty or forfeiture (Loucks v. Standard Oil Co. 
of New York, 224 N. Y. 99, 102 120 N. E. 198). If this is so where the foreign 
statute or decree is that of a recognized government de jure, it is still more clearly 
so when the decree is that of a government to which recognition has been denied. 
Neither comity nor public policy requires us to enforce a mandate of confiscation 
at the behest of such a government to the prejudice either of our own citizens or 
of those of any friendly power seeking justice in our courts. 

[5] The defendant insists, however, that though the Soviet decree standing by 
itself may have been inoperative in England to terminate the right of recourse to 
assets beyond the territory of Russia, yet the effect of the trade agreement of 
1921 between Great Britain and Soviet Russia was to extinguish by force of emi- 
nent domain the rights, of action of British nationals against Russian corporations, 
and to put their own government in place of the defendant, and of others similarly 
situated as a substituted debtor (citing Ware v. Hylton, 3 Dall. 199, 245, 1 L. Ed. 
568; Gray v. U. S; 21 Ct. Cl. 340, 390; 2 Wharton, Digest Int. Law, p. 709, § 248; 
cf. Hijo v. U. S., 194 U. S. 315, 323, 24 S. Ct. 727, 48 L.. Ed. 994; The Blonde, 
1922, 1 App. Cas. 335). We pass the question whether such an agreement, if made, 
would be disregarded by our courts because of our refusal to recognize the exist- 
ence as a government of one of the parties to the compact. We assume, though we 
are not required to decide, that if the compact existed we would not treat it as 
a nullity. A sufficient answer is that no such substitution of liabilities was estab- 
lished by the trade agreement or thought of in its making. All that the trade agree- 
ment does is to declare the principles upon which a general peace treaty, if made, 
will be concluded. The Russian government declares that it recognizes im principle 
that it is liable to pay compensation to private persons who have supplied goods or 
services to Russia for which they have not been paid. The British government 
makes a corresponding declaration. Plaintiff's claim is neither for goods nor 
for services, even if a recognition in principle of a duty of reparation were thought 
to be important. Beyond this, both parties declare that: 

“All claims of either party or of its nationals against the other part in respect of 
property, or rights, or in respect of obligations incurred by the existing or former 
governments of either country shall be equitably dealt with in the formal general 
peace treaty referred to in the preamble.” 

We are to observe that the claims here mentioned are those, not against a 
Russian citizen or corporation, but against the Russian government; and that even 
as to these the obligations of the declaration are wholly future and executory. What 
is equitable is to be agreed upon at some indefinite time thereafter, if an agreement 
can be reached. We should be straining words to the breaking point if we held 
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that. Great. Britain, by exacting from Russia a promise of just treatment in the 
future, presently extinguished the rights of action of its nationals which till then 
had been enforceable. 

The order should be affirmed, with costs, and the questions certified answered in 
the negative. 

Hiscock, C. J., and Pound, McLaughlin, Andrews, and Lehman, JJ., concur. 

Crane, J., absent. 

Order affirmed. 


READ, State BANK EXAMINER AND EX-OFFICIO SUPERINTENDENT OF INSURANCE, V. 
OCCIDENTAL LIFE INS. CO. (No. 2837.) 
(Supreme Court of New Mexico. Sept. 9, 1924.) 
288 Pacific Reporter 1076. 
(Syllabus by the Court.) 
TAXATION—DOMESTIC INSURANCE COMPANY EXEMPT FROM PAY- 

MENT OF TAX PROVIDED BY LAWS 1921, C. 194, § 2. 

Section 2, chapter 194, Laws of 1921, grants an exemption to domestic insurance 
companies from the tax therein mentioned. 

(For other cases, see Taxation, Dec. Dig. § 230.) 

Appeal from District Court, Santa Fé County; Holloman, Judge. 

Action by J. B. Read, State Bank Examiner and Ex-Officio Superintendent of 
Insurance, against the Occidental Life Insurance Company. From a judgment for 
the latter the former appeals. Affirmed. 

M. J. Helmick, Attorney General, for appellant. 

A. B. McMillen and L. F. Lee, both of Albuquerque, for appellee. 

Parker, C. J. Appellee recovered judgment against appellant for money which 
it had paid, under protest, as a tax on premiums collected by it on life insurance. 
Appellee claimed exemption from the tax under the provisions of section 2, chapter 
194, Laws 1921, which claim was allowed by the court. The section is as follows: 

“Every insurance company, partnership and association ‘transacting business in 
this state, except domestic, mutual, co-operative or assessment associations, annually, 
before the first day of March of each year, shall pay to the state bank examiner two 
per cent. on the gross amount of premiums received or contracted for by it from 
business in this state, for the last preceding year ending December 3lst, less returned 
premiums and reinsurance in admitted companies, and no other tax shall be laid upon 
or collected from such companies, partnerships or associations, except for real estate 
held by them.” 

The interpretation of the section’ would seem to be plain. The first clause pro- 
vides that every insurance company, except domestic, mutual, co-operative, or assess- 
ment associations, shall pay the tax. The word “domestic” clearly refers to “com- 
pany, partnership, and association.” Then follows the other class of insurance com- 
panies, viz., “mutual, co-operative, or assessment associations.” In other words, all 
domestic companies, partnerships, and associations are exempted from the tax. Then 
follows another class which is exempted, viz., “mutual, co-operative, or assessment 
associations.” Whether the word “mutual” is used in such a broad sense as to include 
such mutual companies as the New York Life, the New York Mutual, and others, 
would seem to be doubtful; but this we need not decide, as it is not involved. The 
whole theory of these exemptions to domestic companies is that they bring money 
into the state, while foreign companies take money out of the state. 

The Attorney Geeral argued that there is a pJain and well-recognized distinction 
between insurance “companies” and insurance “associations,” and that the word “do- 
mestic” refers to the words “mutual, co-operative, or assessment associations,” and not 
to companies named in the first part of the section. We cannot follow the argument, 
as it antagonizes the whole theory of the exemption above outlined. We are not un- 
mindful of the rule that exemptions from taxation are not favored, and that the 
exemption, in order to be available, must be clearly granted. We deem the section, 
however, sufficiently plain to extend the exemption ‘to domestic insurance companies. 

It follows.that the judgment of the court below was correct and should be affirmed, 
and it is so ordered. 

Bratton and Botts, JJ., concur. 
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SOUTHLAND LIFE INS. CO. v. BALLEW. (No. 6818.) 
(Court of Civil Appeals of Texas. Austin. Dec. 17, 1924. Rehearing Denied 
Jan. 21, 1925.) 
268 Southwestern Reporter 1027. ; 


3. INSURANCE—INSURANCE AGENT HELD ENTITLED ONLY TO HIS 
COMMISSION ON PROCEEDS OF NOTES TAKEN IN PAYMENT 
ema ee WHETHER NOTES WERE SOLD OR ULTIMATELY 
PAID. 

Insurance agent, entitled to 20 per cent of first annual premiums collected and 
paid in cash policies written by him, held entitled only to 20 per cent of cash received 
by company on notes given for policies written by him whether such notes were 
paid or sold, and not entitled to any commission on note held by company until paid. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 

Appeal from Erath County Court; A. P. Young, Judge. 

Action by R. L. Ballew against the Southland Life Insurance Company. Judg- 
ment for plaintiff; and defendant appeals. Reversed, and case remanded for new 
trial. 

R. L. Thompson, of Stephenville, for appellant. 

Chandler & Pannill, of Stephenville, for appellee. 

Baucu, J. Appellee sued the appellant for $800.69, claimed by him as com- 
missions on life insurance policies obtained by him for said company in 1921. He 
based his cause of action upon a written contract executed by said company, acting 
through H. A. Witliff as its agent,and approved by J. Frank Montgomery, assistant 
secretary and agency manager for said company, which contract appointed him 
as agent and fixed his compensation. The case was submitted to a jury on special 
issues, and based upon their findings the court rendered judgment for plaintiff for 
$800.69, interest and costs, from which judgment this appeal is prosecuted. Further 
facts pertinent to the issues raised will be discussed in connection with such issues. 

Opinion. 

Appellant asserts error of the trial court under sixteen propositions of law based 
upon its assignments.. The first two of these complain of the action of the trial 
court in overruling appellant’s special exceptions to appellee’s petition. There was 
no error in this. We do not deem it necessary to set out the pleadings here. Suffice 
it to say that plaintiff’s petition fully set out his asserted cause of action, and was 
amply sufficient as against the exceptions urged. Not only was the contract fully 
pleaded, but a copy was attached by reference, and the contract upon its face clearly 
appears to be that of the company. 

Appellant’s propositions 3 to 10, inclusive, all complain of the action of the trial 
court in refusing to submit to the jury various special issues requested by appellant 
setting forth its defenses. We do not deem it necessary to set out the contract 
in controversy in full, nor to state all its provisions. There was no dispute as to its 
contents. The first paragraph of this contract reads as follows: 

“The State of Texas, County of Dallas. 

“This agreement entered into this the Ist day of January, A. D. 1921, by and 
between the Southland Life Insurance Company, of Dallas, Tex., party of the first 
part, acting herein through H. A. Witliff, doing business as H. A. Witliff, manager, 
Central Texas Agency; and R. L. Ballew of Stephenville, Tex., Erath County, 
party of the second part, witnesseth.” 

Then followed the provisions for payment by “said party of the first part” to 
Ballew of the commissions sued for, and numerous other provisions not pertinent 
here. Said contract was signed as follows: 

“Witness our hands in triplicate, the day and date above written at Dallas, Tex. 
Southland Life Insurance Company by H. A. Witliff, Mgr. Central Texas Agency. 
R. L. Ballew, Agent. 

“Coutersigned by J. Frank Montgomery, Asst. Secy. and Agency Manager.” 

In addition to a general and special denial defendant, appellant here, pleaded that 
said contract was not its contract, but the 7 of H. A. Witliff, and that, if 
there was any liability thereunder, it was plaintiff’s liability, not the company’s; that 
Witliff, if he did make such contract for said company, had no power nor authority 
to make same nor to bind the defendant; and, further, that the said J. Frank 
Montgomery had no authority, express or implied, to employ Ballew as agent for 
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appellant, and that his counter-signing the contract was not binding on the company. 
This answer was not sworn to. 

Clearly this anwser comes within the provisions of article 1906, Revised Statutes 
1911, which reads as follows: 

“An answer setting up any of the following matters, unless the truth of the 
pleadings appear of record, shall be verified by affidavit: * * * 

“8. A denial of the excution by himself or by his authority of any instrument 
in writing, upon which any pleading is founded, in whole or in part, and charged 
to have been executed by him or by his authority, and not alleged to be lost or 
destroyed.” 

[1] Not having complied with the statute requiring his special defenses pleaded 
to be verified, the appellant was not entitled to have them submitted as special 
issues, and the trial court did not err in refusing to do so. City Water Works 
v. White, 61 Tex. 536; Loan Co. v. Nall (Tex. Civ. App.) 36 S. W. 322; Smith 
v. Smith (Tex. Civ. App.) 200 S. W. 540; Harris v. Wheeler (Tex. Civ. App.) 
255 S. W. 206. A different question would have been presented had appellant’s 
answer been properly verified. 

(2, 3] Appellant’s propositions 11 to 16 all complain of the special issues sub- 
mitted to the jury. These special issues and the jury’s answers thereto were as 
follows: 

“(1) State the amount, if anything, that T. L. Ballew is entitled to recover 
from the defendant.” 

To which the jury answered: “$800.69.” 

“(2) In estimating the amount he is entitled to recover, if anything, you will 
determine the notes which were delivered to the Gustine State Bank by the insurance 
company were sold by the insurance company to said bank, or whether said notes 
were sent to said bank by said insurance company for collection, and, if they were 
sold to said bank, then plaintiff would be entitled to recover from defendant 20 
per cent of the amount of the principal of said notes, and if sent to said bank for 
collection, the plaintiff would be entitled only to 20 per cent of the amount of the 
principal of said notes collected by said bank.” 

To which the jury answered: “According to the evidence the notes delivered to 
the Gustine State Bank were sold to said bank by Southland Life Insurance Company, 
and the plaintiff is entitled to 20 per cent of the amount of the principal of said notes.” 

(3) State the amount of notes still in possession of said insurance company, 
which were taken as premiums on policies of insurance, the applications for which 
were taken by said Ballew, and in further answer to this question you will answer 
whether the insurance company claims said notes in full, or whether it recognizes 
the right of Ballew in said notes.” 

To which the jury answered: “(1) $533.20 is the amount of notes still in the 
hands of Southland Life Insurance Company; (2) said insurance company claims 
these notes in full.” 

The first so-called special issue was clearly a general charge. In addition to 
its form, the court’s instruction in special issue No. 2 makes it a general charge, 
disposing of all issues in the case. Railroad Co. v. Morrow (Tex. Civ. App.) 255 
S. W. 674. Special issues Nos. 2 and 3 each also involves more than one issue on 
which the jury was to find, and each contravenes article 1984a, Vernon’s Sayles’ 
Revised Statutes 1914 (Acts of 1913, p. 113, $1.) See, also, authorities cited under 
article 1984a. Vernon’s Sayles’ Civil Statutes, 1918 and 1922 Supplements. Nor do 
we conceive the instruction given in special issue No. 2 to be a correct rule of 
recovery. The contract sued upon provided that plaintiff’s compensation should 
be 20 per cent of the first annual premiums colected and paid to said company in 
cash upon insurance written by him. Under the pleadings and the evidence these 
premiums were of four distinct classes: (1) Cash paid by insured persons and 
deposited to appellant’s credit in banks; (2) notes given for premiums and still held 
by the company; (3) notes given to the company and by it sent to others for 
collection, and either collected or renewed; and (4) notes given to the company and 
sold by it outright to local banks. Plaintiff, if entitled to recover under his contract, 
could recover only 20 per cent of the cash premiums and 20 per cent of the cash 
received by the company on such notes, whether by payment of same or the sale 
thereof. On notes still held by the company, plaintiff was entitled to his 20 per cent 
commission only as same were paid. These issues were raised by the pleadings and 
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the evidence, and should have been submitted to the jury separately and distinctly, 
and the amount of the recovery, if any, to which plaintiff was entitled, based upon 
such findings. 

[4] Appellee contends that, under the contract, he was entitled to a recovery 
under the undisputed evidence, and that, not having objected to the verdict as 
excessive, appellant cannot be heard to complain on appeal, citing authorities. But 
we think there is no merit in this. The case having been submitted on special issues, 
appellant was entitled to have those issues properly presented as provided by law, 
and under a proper charge of the court. Failure to do so was reversible error. 

For the reasons stated, the judgment of the trial court is reversed and the case 
remanded for another trial. 

Reversed and remanded. 

On Motion for Rehearing. 

Appellee has filed a motion for rehearing, in which he offers to remit $106.64 
of the judgment obtained in the trial court. In view of this we have carefully reread 
the evidence. 

In his pleadings the appellee, plaintiff below, set out numerous lists of notes 
taken as premiums on insurance policies which he allged were sold to, or collected 
by, some seven different banks, or were collected by the company directly from 
the makers. It appears from the undisputed evidence that notes in the aggregate 
amount of $533.20 were at the time of the trial still in possession of the insurance 
company, and had not been collected. It is the 20 per cent commission on these 
notes that appellee offers to remit. 

[5] However, the notes alleged to have been cashed by the insurance company 
at the Gustine bank aggregate in amount the sum of $1,468.88. We do not deem 
it necessary to set out the evidence, but suffice it to say that the evidence is 
conflicting as to whether these notes had been sold to the Gustine bank, or were 
merely sent there for collection. Only two of the said notes, aggregating in amount 
approximately $349, were shown to have been paid.. The remaining notes appear 
to have been renewed in whole or in part, and the evidence does not show how much 
had been paid on said renewals. At any rate, the evidence is conflicting, and the - 
question of whether or not this list of notes had been sold to the Gustine bank, 
or merely sent there for collection, should have been submitted to the jury. Appellee’s 
motion is therefore overruled. 

Overruled. 
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TOPICAL INDEX 


From January to June, 1925, inclusive. 


I. Control and Regulations in General. 


§ 2. WHAT CONSTITUTES INSURANCE. 
2—Contract is personal. Brownell v. Board of Education of Inside Tax Dist. of City of 
Saratoga Springs. (N. Y.) 
§ 3. POWER TO CONTROL AND REGULATE. 
3—Business of insurance is quasi public, which state may regulate; defense of cancellation of 
fire policy held not established. Clark v. Rochester Farmers’ Mut. Fire Ins. Co. (Minn.).. 892 
3—Rule as to power of state to regulate affairs‘ of peeeene companies stated. Merchant’s 
Mut. Automobile Liabilty Ins. Co. v. Smart. (U. S.) 1166 
3—Power of legislature to regulate business very broad. 
v. Smith. (Wis.) 
§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 
4—Valued policy law held not violative of due process of clause. Mississippi Fire Ins. Co. v. 
Pranters’ Bank of Tuttich. CORI. «cee nis ocd vcd 6 Sbncr eins Cebecigensuasbeesasepevees 1126 
4—Statute providing for revocation of agent’s license to be strictly construed. State ex rel. 
Coddington v. Loucks (Wy.) 
§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 
10—Banking commissioner cannot be compelled to issue land title, fidelity, and general insur- 
ance corporation certificate to begin business. State ex rel. American Title & Indemnity 
Co. v. Jackson, Commissioner of Banking. (W. Va.) 
§ 12. REGULATION OF AGENTS AND BROKERS. 
12—Insurance commissioner cannot cancel license of ageui for 
inducement to take insurance. State ex rel. Coddington v. 
§ 14. BOARDS OF UNDERWRITERS. 
14—Rating Company, organized under statute not entitled to refuse its service on in- 
* surer’s refusal to be bound by company’s rules. Importers’ & Exporters’ Ins. Co. v. 
Weablias..- CI, <<) ks oda 2s OS vie Mie sncteelecneddeskctcokssUtalnekskhdSeatoete adecs 1027 
= FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 
12 —— LOCAL FUNDS AND SECURITIES. 
1—"Residence in United States sole test of right to share in @ deposited with State Insur- 
once 2 agpareeer by insolvent company. In re Stoddard, Superintendent of Insurance. 
( 
$ 26. ACTIONS. 
26—International law—Russian insurance company not relieved from liability to suit decree 
of Russian Government —,r insurance companies. Fred §S. ames & C 
Second Russian Ins. Co. (N. Y.) 
§ 30. OFFENSES BY OFFICERS, AGENTS OR BROKERS. 
30—Soliciting without certificate held punishable when done either for foreign or domestic 


company. Company’s authority not defense to charge of soliciting without certificate. 
Jones v. State. (Tex.) 


Il. Insurance Companies. 


(A) STOCK COMPANIES. 


§ 33. CAPITAL AND STOCK. 
33—Subscription contract for stock in fire insurance company held not agreement to contribute 
percentage of subscription toward organization expenses. Note given for stock in fire 
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insurance company held not to contemplate forefeiture of 20 per cent. advanced on sub- 
scription as damages, in event of non-organization of corporation. Alderman et al. v. 
Thimgan. (Col.) 

§ 41. INSOLVENCY AND DISSOLUTION. 


42. —— INSOLVENCY AND ITS EFFECT IN GENERAL, 

42—Hold-over directors of Russian corporation held at least trustees to collect, preserve, and 
defend corporation’s property; trustees entitled to return of securit deposit, Russian 
Reinsurance Co. et al. v. Stoddard, Superintendent of Insurance, et al (N 


43. RIGHTS OF POLICYHOLDERS ON INSOLVENCY. 
43—Authorizing receiver of insolvent insurance company to execute contract of reinsurance 
a power of court. Western Life Indemnity Co. v. Bartlett. (Ind.).............6. 375 
§ REMEDIES AND PROCEEDINGS ON INSOLVENCY. 
Se Eaasiooen fire insurance company’s voluntary assignment for benefit of creditors, and 
Seed of assignment, held void as unathorized. Ohio Valley Fire & Marine Ins. Co. 
Wash. Ins. Com’r. i si.cnbd kooks ae SAAR SR PoC S oie ts ER Sree Cain baeat 777 
44—Policy holders’ statutory remedy for mismanagement and ‘Coateal Lit of insurance 
company’s property exclusive. Breckinridge v. Kentucky Central Life & Accident 
Ins. Co. (Ky.) 785 
§ 45. VOLUNTARY LIQUIDATION. 
45—Bonding company furnishing bond on dissolution bound by conditions of bond. Offer 
to furnish proof of conditions of bond on dissolution of insurance company held sufficient. 
General Bonding & Casualty Ins. Co. et al. v. U. S. Fidelity & Guaranty Co. (Tex.)..... 1011 


§ 48. GROUNDS FOR FORFEITURE OF FRANCHISE OR DISSOLUTION. 

48—State superintendent of insurance may take over property of solvent insurance company 
for protection of policyholders, creditors, or public. Andre v. Beha, Superintendent ‘ 
Insurance, et al. (N. Y.) 


—— ASSETS AND RECEIVERS. 
50—Hold-over directors of Russian corporation held at least trustees to ais, preserve, and 
defend corporation’s property; trustees entitled to return of securit t) Russian 
Reinsurance Co. et al. v. Stoddard, Superintendent of Insurance, et al. ex. 
50—Minority stockholder in Russian corporation held not entitled to possession of ios de- 
posited to secure American policyholders and creditors. Andre v. Beha, Superintendent 
of Insurance, et al. (N. Y.) 


S. Si: PRESENTATION AND PAYMENT OF CLAIMS. 

51—Beneficiary of policy issued by stock company may recover for loss occurring prior to 
appointment of receiver.—Stockholders cannot complain of payment of liability on any 
policy, because company insolvent.—Several beneficiaries of policies issued by stock com- 
pany stand on same equitable basis.—Beneficiaries and creditors of insurance company 
entitled to have affairs settled with reasonable dispatch after appointment of receiver.— 
Basis stated on which complaint of one beneficiary against payment of another’s claim 
in course of liquidation should rest. Little et al. v. Gould Inv. Ins. Co. et al. (Okla.). 


51—State statute as to liquidation of company not applicable to claimant of trust fund. Farrell 
v. Stoddard. (U. S.) 

§ 55. MEMBERS. 

55—Purchase of policy of mutual company does not render purchaser a stockholder. Status 
of Ee - arise from consent expressed or implied. New York Life Ins. Co. v. 
Street. (Tex. 


III. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 
(B) MUTUAL COMPANIES. 


76. EVIDENCE AS TO AGENCY 
6—Prima facie agency must be first established before statements of alleged agent accepting 
peest of loss admissible. Evidence that alleged agent of insurer had notice previously 
mailed by insured and papers bearing insurer’s emblem relevant to prove his agency. 
Agency of person claiming to os insurer may be proved by circumstantial evidence. 
Failure of insurer to disavow alleged agency of person accepting proof of loss, probative 
evidence in favor of insured. Evidence held to sustain finding that person accepting proof 
of loss was ae agent. Alleged agent’s statements inadmissible to prove agency. 
Cupo et al. eee tee. Ce Ee, COME sc. 4s capcks tha ss ceeksen a sbekedheckthous’ 
§ 77. ESTOPPEL TO DENY AGENCY. 
77—Insurer’s failure to deny ed of person accepting Drs wee of loss estops it from oe 
defects therein. Cupo et v. Royal Ins. Co., Conn. 
a company not estopped to deny authority of Re to prepare policy on his own 
roperty. Weatherholt v. National Liberty Ins. Co. (Ky.)........esccsccccceccescecs 265 
s 7b. 'S SCOPE AND EXTENT OF AGENCY. 
Ie deniner bound by acts of subordinate agent in scope of apparent authority. Travelers’ 
Sek: Cos: tes Da. CO aoa k oe. AKG sad Mere poe e od edie a dicaeik othe ase b bbe mearh ae 1076 
81—Agent cannot insure his own property as agent, but acts for both. Weatherholt v. 
National Liberty Ins. Co. (Ky.) 
§ 81. INDIVIDUAL INTEREST OF OFFICER OR AGENT. 
81—Agent procuring insurance on ~ property must disclose every material fact. West- 
chester Fire Ins. Co. of New re, Oi PERRSUMECES, CG, Ee caveng hs Risekses bitacees 621 
§ 84. COMPENSATION OF AGEN 
(2). Right to commissions. 
84(2)—Insurance agent held entitled only to his commission on proceeds of notes taken in 
payment for policies whether notes were sold or ultimately paid. Southland Life Ins. 
Co. v. Ballew. (Tex.) 
(4). Commissions on renewals. 





Topical Index 


84(4)—Provision for termination of right to renewal premiums not due on termination of 
agency contract valid. Provision for termination of agent’s rights on termination of 
contract held not provision for forfeiture of commissions on renewal premiums not 
due. Thurman v. Rodman et al. (Ky.) 783 
$ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
. —— IN GENERAL. 
87—Member of association cannot claim agent has ostensible authority to do that which he is 
forbidden to do. Perrigo v. Connecticut Commercial Travelers’ Mut. Ass’n. (Conn.).. 478 
§ 92. EVIDENCE AS TO AUTHORITY. 
92—Evidence that local a waived proof of loss held competent, where special agent 
informed insured local agent had such authority. Hessler v. North River Ins. Co. 
af - City of « ew Saath Che aria soi esti s vc Seaweeds cduauay eae - 730 
§ 93: UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 
93—One meddles with another’s property at his peril; agent taking another’s property and 
delivering it to principal thereby converts it; evidence held to authorize inference of 
conversion as alleged; when effect of admission not avoided as matter of law stated. 
es ee 8 Re a ae pe 71 
§ 94. RATIFICATION. 


94—Insurer is bound: by contract as made by agent and accepted. Schumacher et al. v. 
North British & Mercantile Ins. Co., Limited. (U. S.).......cccccccccccccccsccceces 624 


(B) AGENCY FOR APPLICANT OR INSURED. 


§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 
§ 98. —— IN GENERAL. 
98—Insurance agent represents insurer. Hurst Home Ins. Co. vy. Ledford. (Ky.)............ 1123 
§ 100. EVIDENCE AS TO AGENCY. 
100—One receiving as of premium presumed to be broker and not agent for insured. 
Buell. Sacvies. Co. :9.; Werdian. GE. - Bebods sted nicks bac camitaad ach: owascanssiscbeene 788 
$ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 
103—Complaint against insurance broker for failure to notify insured of cancellation of fire 
policy held not to state cause of action. Not duty of insurance broker as matter of law 
to notify insured that fire policy expired at particular time. Complaint against insurance 
broker for failure to notify insured of cancellation of fire policy held not to state cause 
of acting. Thebans vy. Fit Us. Red das vowels ccting Reus CAM Ae ei SEL beads bare ckanee 903 
103—Broker, failing to procure insurance as agreed, liable for resulting damages. Canfield 
eo al: vu, Noman et Oh CROs ccc cileccccccctesc chcate canedetetsdecavewtiedent tases 457 


IV. Insurable Interest. 


§ 114. NECESSITY IN GENERAL. | 
114—Policy, valid at inception, not invalidated by payment of premiums by beneficiary. 
Mutual Aid Union v. White. (Ark.)...... 6b wn oe CMO G4 Ceencg th Sed Succe tee cebead 581 
114—Beneficiary under life policy procured and paid for by insured need not have insurable 
interedt. . Howell ‘vy... Asporioen- Nats ths.’ Cas CG.) oc coc tes cvaesaenes sodas ancacs theese 1150 
114—One may be competent beneficiary without having insurable interest. Insured’s fiance 
held competent beneficiary. Buckner v. Ridgely Protective Ass’n. et al. (Wash.)...... 291 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. 
115(1)—*‘Insurable interest” defined; insurable interest need not be stated in policy. Aktie- 
bolaget M. Bank v. Hanover Fire Ins. Co. (N. Y.) 919 
115(1)—When interest is insurable stated. Federal Land Bank of Columbia et al. v. Atlas 
Assur. Co. (N. C.) . . . - 438 
115(1)—Heir’s undivided half interest held insurable. Liens retained by vendors held insur- 
able interest. Mere equitable “title’’ or other qualified property may be insured; “inter- 
ent.” ‘Casall of at; w. Teme OC GS Conc 6. a0 Gaon b bc ceeve cwbseebbactnsevacneds 457 
(4). Landlord and tenant. 
115(4)—Lessee has insurable interest; lessee may récover full amount of fire policy issued to 
him on leased premises. Mississippi Fire Ins. Co. v. Planters’ Bank of Tunica. (Miss...1126 
(6). Vendor and purchaser. 
115(6)—Assignment of certificate of title of automobile essential to sale; buyer of automobile 
acquired no insurable interest, where seller failed to assign certificate of title. State ex 
rel. Connecticut Fire Ins. Co. .of Hartford, Conn. v. Cox, et al., Judges. (Mo.)........ 973 
(7). Interest of husband in wife’s property. 
115(7)—Homestead in wife’s name held property of husband tor purpose of obtaining in- 
surance. Wisdom et al. v. Farm property Mut. Ins. Ass’n of Iowa. (Ia.)............ 883 
(8): Subjects of marine insurance. 
115(8)—Parties furnishing collateral security to surety company furnishing bond to secure 
release of vessel from attachment had insurable interest in vessel. Aktiebolaget M. Bank 
Gi: Fens Biee Jae: Ce. 00 Lidia oa evi eis cera es chceas Us vate des heck pe kste 919 


§ 118. INSRANCE WITHOUT INTEREST. 


§ 119. WAGERING POLICIES IN GENERAL. 
119—Policy to one without insurable interest, who pays premiums for chance of collecting 
policy, invalid. Mutual Aid Union v. White. (Ark.) 


§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 
122—Assignment of policy issued to one having insurable intérest to one not having such 


interest invalid, if in pursuance of agreement when policy issued. Mutual Aid Union 
v. White. (Ark.) 
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$ 123. EXTINGUISHMENT OF INTEREST. 


123—Policy issued to creditor on life of debtor valid, —— debt — before death of 
latter. Mutual Aid Union y. White. (Ark.) 


V. The Contract in General. 


(A) NATURE, REQUISITES AND VALIDITY. 
§ 124. NATURE OF CorrRAct. 
ae defined. Globe & te Fire Ins. Co. of City of New es v. Hensley. 


( 
124—Nature of “policy of insurance” "stated; policy to. be inter 
Westchester Fire Ins. Co. of New York y. Fitzpatrick. 
124—Parties could make such contracts as they wished, at eae law. oe ks to issue health 
and accident policies unlimited, in absence of statutory regulations. State ex rel. Time 
Ins. Co. et al. v. Smith. (Wis.) 00nd 06 6539.6 cade ae Aree eine ie aR Kaho ver ortie cone’ oer 
§ 125. WHAT LAW GOVERNS. 
(1). In general. 
125(1)—Converted policy held not contract of State in which insured was living at time of 
conversion, but of State in which original policy was issued; ~~ not subject *. 7s 
statute penalizing delay in payment. A®etna Life Ins. Co. et al. v. Dunken. (U. S.).... 
(2). Place of contract. 
125(2)—Nature, validity, and interpretation of policy governed by law of state in which de- 
— = premium paid. Waddell v. New England Mut. Life Ins. Co. of Boston, 
Mass. (Ind.) 
125(2)—Policy delivered to defendant residing in Missouri held a Missouri contract. 
Mayhew v. Mutual Life of Illionis. (Mo. 
125(2)—Policy held governed by law of state in which executed and delivered to insured. 
Pacific Mut. Life Ins. Co. of California v. Hale. (Tex.) 
(3). Statutes and ordinances. 
125(3)—Law defining agents controls contrary policy stipulations. Anderson v. Northwestern 
Dive & Marine Ins; Co. (Ni Bi) i ce lvccusss wees tase évakes chiseukeie cobeeelcd Barat 
§ 126. SUBJECTS OF INSURANCE. 


126—Incorporeal interest in property is insurable. Schiimacher et al. v. North British & 
Mercantile Ins. Co., Limited. (U. S.) 


§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
129—Authority of insurance agents to contract with broker for continuation of insurance de- 
terminable by laws of agency. Principle that powers of agent prima facie coextensive with 
business intrusted to him, applicable to insurance agents. Knowledge of agents’ contracts 
within their ostensible authority a to company. Charles H. Dresser & Son, Inc., v. 
Allemannia Fire Ins. Co. of City of Pittsburgh, Pa. (Conn.).........-..seeseeeeeseecs 418 
129—Agreement between agent and contractor for reduction in schedule premium rate on 
bond held not binding on surety company. American Surety Co. vy. Lind. (Wash.)....,.1014 
$§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In general. 
130(1)—W i completed contract for insurance exists stated; when oath to proof of loss is 
sufficient stated; refusal of nonsuit held without error; directing verdict for full amount 
of policy held proper. New eJrsey Ins. Co. of Newark | S&F 1117 
sate Py > enforceable contract of insurance without meeting of minds. Beyer vy. Central 
Life Ins. Co. of Illinois. (Ia.) 
130(1)—Expression of legislative intent a policies in form other than that prescribed 
by law should be clear and definite—Health and accident policies may contain provisions 
other than those prescribed in standard provisions law. State ex rel. Time Ins. 
et al. v. Smith. (Wis.) 
(2). Necessity of acceptance and approval. 
eee ae for insurance 1s offer which must be accepted before insurer liable. 
v. Central Life Ins. Co. of Illinois. (la.) 
(4). Effect of delay. 
130(4)—Insurer must accept risk or decline it without reasonable time. Insurer liable for 
solicitor’s neglect to forward application within reasonable time if application would have 
been accepted but for such negligence. Dyer v. Missouri State Life Ins. Co. (Wash.).. 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
“i contract to issue policy held binding. Tatum vy. Hartford Fire Ins. Co. 
( 


Beyer 


S.) 
131(1)—Agent’s solicitation of broker having control of insurance on bankrupt’ s property held 
assent to continuation of yey after transfer of property to absolute ownership. Interval 


of four business days held not unreasonably long period to be covered by ora’ agreement. 
Charles H. Dresser & Son, Inc., v. Allemannia Fire Ins. Co. of City of Pittsburgh, Pa. 


seiieiin nen eed dh Aah ds ke a eee deaee ek eeae Ss Sichcisk cha daswexeesnessek tacaurs 
(2). Authority of agent. 


131(2)—General agents authorized to make temporary oral contracts incidental to written pol- 
icy. Oral contract to continue policies on bankrupt’s proverty after transfer to absolute 
ownership, held within ostensible authority of agents. harles H. Dresser & Son, Inc. v. 
Allemannia Fire Ins. Co. of City of Pittsburgh, Pa. (Conn.)............cccccccccccccs 418 

131(2)—Resident agent of foreign company may bind principal by oral contract of insurance. 
eae Si Saree TO, UR Ce bk ons sg won sce hasencsacebbcievinisgeeteaced 11 

§ 133. FORM AND REQUISITES OF POLICY. 

1). In general. 

133(1)—Insurance held conducted on assessment plan, and provisions as to dividends, etc., were 

not required. Western Life Indemnity Co. v. Bartlett. (Ind a) pi eekaseenes bec avuc cheat 375 
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saa ee interest” defined insurable interest poe not be stated in policy. Aktie- 
nent ME. Bonk. ve Bamower Dive Ine; Co> -€. Voie. 60k cocks svn vewch ot spleee Chae cn 


1380Rp Sincte Poe. could be issued to owner of building and owner of machinery therein. 
Stokes et al. v. Liverpool & London & Globe Ins. Co. (S. C.)....... cece eee eee eee ; 


§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(2). Sufficiency and effect of delivery. 
136(2)—Forwarding of policy by company. tek ys agent held equivalent to delivery. 


Jackson 

et al. v. New York Life Ims. Co. (U. S.).......ce0- iknntausdWanacaesneteeseseeenre 
(3). Conditional delivery or acceptance. 

136(3)—Fire policy issued on condition previously issued policy be surrendered, not effective 

without surrender of prior policy. Chariton . Dresser & Son, Inc., v. Allemannia Fire 


Ins. Co. of City of Pittshesmh, Fe. COO) oo cosccccesccsdsascdeewapacncse cosccecese 438 


4). Effect of condition as to delivery while insured is in good health. 
136(4)—Refusal of instruction that no recovery could be had on life policy unless insured 
in on health when policy delivered held proper. Priest v. Kansas City Life Ins. Co. 
136(4)—Word “or,” in policy provision that policy should ‘not be effective unless delivered 


within 30 days, or insured in good health, construed to mean “and. Weisman v. 
Continental Life Ins. Co. (Mo.) 














Suan na o> DEST Chins ew Mc pe eusekees Mea ha bin db ane aan eee 
(5). Acceptance and effect thereof. 
136(5)—Contract of insurance, delivered at insured’s office during his absence, consummated 
without further assent by insured. Weisman v. Continental Life Ins. Co. (Mo.)..... 613 


$ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Insurance policy does not necessarily beget negligence. Fidelity & Deposit Co. *. 
Maryland et al. v. Moore, Ins. Com’r. of Oregon. (U. S.} 
(2). Discrimination between insurants. 
138(2)—Provision in premium note for forfeiture on non-payment held violative of statutes 
requiring policy to state contract and against discrimination; validity of policy or note 
held not affected by invalid provision in premium note for forfeiture on non- payment held 
void. Coughlin v. Reliance Eife Ima: Co, — CUBIGR.) 04 cccccccascuccecacdacecmaceeae - 823 


§ 139. LEGALITY OF OBJECT. 

139—Interest of vendor of automobile, who retains title or mortgage as security for price, 
held not fully protected by prohibition laws. Confiscation bonds, covering loss, to seller 
of automobile fon confiscation because of buyer’s illegal act, held not against blic 
policy. Fidelity & Deposit Co. of Maryland et al. v. Moore, Ins. Com’r of Oregon. (u's. ) 1168 


$140%. AMOUNT OF INSURANCE. 
140%4—Policy on hops under contract of sale held to cover interest of insured in contract; 


wad not void as over insurance. Schumacher et al. v. North British & Mercantile 
Co.,. Ramited. CAR ini <4 a3 daands sndelecbewahsadvcets cc cdcasdiaaaksmemenes 624 


§ 141. metas ar i AS TO DEFECTS OR OBJECTIONS. 
(1) n genera 
141(1)—Company held not bound by unauthorized false representations by agent that applica- 
tion for life policy had been accepted. In absence of knowledge or notice of agent’s 
false representations, company held not estopped to deny it accepted application for life 
policy. Beyer‘v. Central Life Ins. Co. of Illinois. (Ta.).........cccccccscevsscccecccs 800 
(2). Payment of first premium. 
141(2)—Tender of premium to agent and its refusal by agent held equivalent to payment 
putting policy in effect. Travelers’ Ins. Co. v. Melman. (Md.)...........ceeeececeeces 1076 
141(2)—Policy, premium of which was accepted by agent in merchandise instead of money, 


not binding on insurer unless by its consent, estoppel or ratification. Cohen v. New 
zenteaa Ima, Go; Lieitie:: CR Ti) iirc his cele edsk decd wees eee bh see sia eee eheee 107 


$ 143. REFORMATION. 
(3). Fraud and mistake in general. 
143(3)—Right of reformation of policy exists only in case of mutual mistake. Misheloff vy. 


Rents Cook. Tak, Ce. (CARR i nin ticccs ce dadicnnicacnateakenaeewAnen's ae eaty tao 1171 
143(3)—Erroneous statement of cash surrender value on face of policy held not mutual mis- 
Giss: Tew Tae Eee - ce, CO, Wee CTS oii 0 ieee db on suclenns. is p Oem bouseuRene 226 


(5). As to title of insured. 
143(5)—Mistake of one party as to interest of insured held no ground for reformation of 
policy. Misheloff v. American Cent. Ins. Co. (Conn.).........ccccccccsccccssccce eeasdare 
(7). Necessity of Reformaticn. 
143(7)—Mortgage clauses not referring to fire policies to which attached held ineffective and 


subject to reformation in equity only. anson v. National Liberty Fire Ins. Co. of 
America et al. (N. J.) 


bas ban 6 SHEE Re ca TRTCE Rete ad rake Meccan th vdleKuninet eats 105 
(8). Right to reformation. 
143(8)—Insurer held estopped to assert after 14 years’ error in statement of cash surrender 
on face of policy. Denial to insurer of right to modification of contract held not violation 
of public policy or statutes prohibiting discrimination. Equity may enforce contract 
discriminating between policyholders, though it was inhibited by statute. New York 
S5Gs Be Cas ws eee CRORES. bs viv sewins 64 Fcc begs cdinocssessceenbaliiawesceicupenus 226 
§ 144. MODIFICATION. 
1). In general. 2 
144(1)—Policy may be modified by mutual net “Insurance policy.” Perrigo v. Connecti- 
cut Commercial Travelers’ Mut. Acc. Ass’n. (Comn.).......cesecsecccccceccvecesone . 478 


144(1)—Reformed contract for fire policy may be entirely oral. Canfield et al. v. Newman 
EO. CRO ain han ccd ics 1s ecb tecdtenswéoied Gemnben das cukleOncedibeaeited saanve MOO 
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& 145. RENEWAL. 


In general. 


(1). 
145(1)—Issuance of renewal receipts extending term of accident and health policies held not - 


violative of standard provisions law. State ex rel. Time Ins. Co. et al. v. Smith. (Wis.). 
$tnEioed caver belle © 1 fire policy bef 1 

145(2)— iene agent held to have power to orally renew fire polic ore renewal agree- 

Nt b ps of insurance company.” Anderson v. Northwestern Fire & Marine Ins. Co. 


(B) CONSTRUCTION AND OPERATION. 
§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 


(1). In general. 
146(1)—General principles of construction governing contracts applicable to policies. 
Colony Life Ins. Co. v. Hickman et al. 2 ey i a are ee ete 
146(1)—Nature of ‘“‘policy of insurance” stated; policy to be inter a as other con- 
tracts. Westchester Fire Ins. Co. of New York v. Fitzpatrick. 
2 Language of policy. 
146(2)—Terms of olicy constitute measure of insurer’s liability. _McConnell-White-Terry 
Realty & Ins. as Fidelity & Deposit Co. of Maryland. (Ala.) 
146(2)—Language of particular clause considered with all other language, and interpreted in 
light of parties’ situation and subject-matter. Importers’ & Exporters’ Ins. Co. v. Jones. 


eeeeee eeeeeee 


Beemer wee eeeeeees ogee 


(Ark.) 

146(2)—General provision of policy held not controlling of subsequent provision containing 
unambiguous stipulation against liability in particular instances. It is duty of court to 
give effect to all provisions of policy and construe them as harmonious, is possible. 


180 


797 


501 


etseeind Rite Tae. Go. -e: Sebi CRD oo oa.cca bands tie Sean RE chun kanya s Ste DEE CRS 1059 


146(2)—Reasonable construction reconciling written and printed parts of contract, adopted. 


Old Coleny Lite ina. Co, v.-Bibebontnn Ob: Ge COI ais oi. dis ovina Vasco Ss ge Fat G 0 Ode ns oe 797 


146(2)—Court will not change plain meaning of contract, thereby making new contract. 
Fireman’s Ins. Co. of Newark, N. J., v. Temple Laundry Co. (Ind.) 

146(2)—Unequivocal language of contract given an meaning. State ex rel. 
Mut. Life Ins. Co. v. Allen et al., Judges. PMo 

146(2)—Unequivocal ng eaeS of policy must be ne its plain meaning. State ex rel 
New York Life Ins. Co. Tene, See WE Ms! TOR oon kG acces mkéwAcheeds sh ewe ° 

146(2)—Insurance contracts construed according to terms ‘used taken in ordinary sense. 
Deadwyler v. Grand Lodge, Knights of Pythias of North America, South America, Europe, 
Asia, Africa, and Australia. (S. C.) 

146(2)—All portions of indemnity policy considered in construction. Combs v. Hunt. (Va.). 

(3). Liberal or strict construction. 

146(3)—Construction most favorable to beneficiary adopted if language of indemnity bond 
reasonably susceptible of two sensible constructions. McConnell- White-Terry Realty & 
Ins. Co. v. Fidelity & Deposit Co. of Maryland. (Ala.) 

146(3)—Construction most unfavorable to party framing contract adopted. Contract given 
ah — and sensible construction. Importers’ & Exporters’ Ins. Co. v. Io sont 

r 

146(3)—Rules for construction of insurance policy stated. National Union Fire Ins. "a: 
v. Avant. (Ark.) 

146(3)—Of doubtful provisions, those most favorable to insured control. Parham v. National 
Relief Assur. Co. (Ga.) enesnee peek as 

146(3)—Policy construed in insured’s favor. Aetna ‘Life Ins. Co. v. Paimer. Webel ss whan 

146(3)—Policy interpretable in two ways construed most favorably to insured. Eisenberg 
et al. v. Hebrah Gemiluth Hesed Soc. _(Ga.) 

146(3)—Policy construed most oar against insurer. Oberman et al. v. United States 
Fire Ins. Co. of New oYrk. (IIl.) 

146(3)—Construction more favorable to insured adopted. Old Colony Life Ins. Co. v. Hick- 
man et al. (Ill.) 

146(3)—Policy construed most strictly against insurer; Farber v. Mutual Life nae Co. of 
De OM. CREME Ds onsen ths sc inne cecteke csekechastesenn tveshewes Séaceds 

146(3)—General doubtful provision resolved in assured’s favor. ‘Aurnhammer. ¥. *"Brother- 
hood Acc. Co. (Mass.) 

146(3)—Ambiguous contract of insurance construed and doubts resolved in favor of insured. 
Montana Auto Finance oe v. British & Federal Underwriters of Norwich Union 
Fire Ins. Soc., Limited, et al. (Mont.) 

146(3)—Policy construed liberally in favor of insured and a: insurer — ee 
presented. Koropchensky v. Goddard et al. (Mo.) 

146(3)—Rules governing construction of felis” stated. 
Ins. Co. v. Allen et al., Judges. 

146(3)—Ambiguity in policy resolved in a of insured. 
Health. Ins. Co. (N. C.) 

146(3)—Rule requiring construction against insurer does not apply where policy plainly with- 
draws er ord on particular claim. Leaksville Light & Power Co. v. Georgia Casualty 

(N. 


Co. 
146(3)—Policy ‘to indemnify public against a operation of motor vehicles for hire 


construed against insurer. Devlin v. New York Mut. Casualty Taxicab Ins. Co. (N. Y.) 
146(3)—Doubt as to meaning of language of i or application resolved rina insurer. 
Travelers’ Ins. Co. v. Pomerantz et al. 
146(3)—Import of words used in policy not to = mak from customary meaning. Balzer v. 
Globe Indemnity Co. (N. Y.) tadass 
146(3)—Rule of strict construction against insurer is elementary. suninores v. — pay 
Fidelity & Plate Glass Ins. Co. Y.) 
166s) eee in construction of policy” resolved in insured’s favor. 
dam Casualty Co. 
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392 
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146(3)—Contract construed favorably to insured. 
Pittsburgh. (Pa.) 
146(3)—Policy construed most strongly against insurer. 
Limited, v. Ladd. U8) 
146(3)—Fidelity bond cannot be changed by rules of construction. 
Co. of Baltimore, Md., v. Bank of England. (U. S. 
146(3)—Contract construed according to terms though most favorably to assured in case of 
ambiguity. Combs y. Hunt. (Va.) 
nn eae in insured’s favor. American Ins. Co. v. Damascus “Lumber 


146(3) Doub cuneian in policy. will be construed-strictly against insurer. Pacific Mut. 
Life Ins. Co. y. Turlington. 

§ 147. WHAT LAW GOVERNS. 

2 Place of contract. 

147(2)—Nature, validity and interpretation of policy governed by law of state in which 
delivered and first premium paid. Waddell v. New England Mut. Life Ins. Co. of 
Boston, Mass. (dInd.) 

147(2)—Policy held governed by law of state in which executed and delivered to insured. 
Pacific Mut. Life Ins. Co. of California v. Hale. (Tex.) 

§ 150. MATTER ON MARGIN OF, OR SLIP ATTACHED TO POLICY. 

150—Provisions of loss payable clause, made part of policy, given full effect, in absence of 
oo though insured did not examine them. National Union Fire Ins. Co. v. Avant. 


150—Rider must be construed with other provisions of policy to effectuate intention of 
parties. Old Colony Life Ins. Co. v. Hickman et al. (IIll.) 

150—Slip attached to policy as illustration of possible dividends held not part of policy nor 
ns such dividends. State ex rel New York Life Ins. Co. v. Trimble, Judge, 
eta Q 

150—Mortgage clauses not referring to fire policies to which attached held ineffective and sub- 
ject ng <n in equity only. Hanson v. National Liberty Fire Ins. Co. of America 
et a ( ) 


§ 151. eee 7 POLICY AND ACCOMPANYING PAPERS. 
(1). n general. 
151(1)—Statute providing that policy and application shall constitute entire contract between 
parties construed. Reserve Loan Life Ins. Co. v. Brammer. (Ind.)..............e0e00: 1067 
ee of confiscation bond attached to policy, held to require interpretation 
entire contract of insurance. Montana Auto Finance Corporation v. oe & Federal 
Underwriters of Norwich Union Fire Ins. Soc., Limited, et al. (Mont.)............... 980 
151(1)—Statute held to apply to insurance contracts rule of estoppel 
— contracts. Grubiak v. John Hancock Mut. Life Ins. Co. (N. 
- Application as part of contract. 
151(2)—Application made part of contract and policy must be construed together, and both 
given effect, if possible. Weisman v. Continental Life Ins. Co. (Mo.).........+e+.. 613 
151(2)—Applications for policies subsequently rejected held not part of contract for policy 
apoepted, New Yoru 'idte ius. Co, v, Sirent: Cheri ac cas pecncsucshbesccecved oussens 226 
§ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY. 
(2). Effect of change or amendment ‘of charter or by-laws. 
152(2)—By-laws of mutual company decreasing liability, gee after issuance of policy, a. 
inadmissible. Southern Mut. Life Ass’n vy. Cocherell. (Ark.) 
§ 153. USAGES OF BUSINESS. 
153—Custom cannot vary plain a, a 
National Ben Franklin Fire Ins. Co. 


§ 155. EVIDENCE TO AID Cuberemuctaon. 

155—Matters that may be considered by’court in construing insurance contract stated. London 
Assur. Corporation y. Poole. (Ala.) 

155—Conduct of parties and surrounding circumstances held to justify jury finding that policy 
covered saw and planing mill as one, not two, buildings. American Ins. Co. v. Damascus 
Lumber Co., Inc. (Va.) 

155—Fire insurance policy held to have covered insured’s barn and not his residence. Faben v. 
Northwestern Nat. Ins. Co. of Milwaukee. (Wash.)...........cccecccccccccccccccece 1142 

§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 

(1). In general 

156(1)—Insurer, not party to confiscation bond attached to policy, held not liable on such bond. 
Montana Auto Finance Corporation v. British & Federal Underwriters of Norwich beret 
Fire Ins. Soc., Limited, et al. (Mont.)..........sccceccccecsscecetsovecrsseeccasccces 

156(1)—Under policy insuring members of club members, not club, are insured; club incid ° 
agent for insurer in collecting ont paying over premiums. Grossman vy. London Guar- 
antee & Acc. Co., Limited. (N. 


§ 161. PR ae COVERED BY INSURANCE AGAINST FIRE OR OTHER CAUSE 


$163——-DESCRIPTION OF PROPERTY. 
(5 Merchandise and stock in trade. 


163(5)—Rider attached to fire policy covering “stock, materials, and supplies” held not to 
cover patterns. Breen v. St. Paul Fire & Marine Ins. Co. (N. Y.) 


SHIFTING RISK. 


i 
| 66 Policy held to shipments only to or from place named. Shirley Silk Co., Inc., v. Globe & 
Rutgers Fire Ins. Co. (U. S.) 
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: 169. PERSONS COVERED BY LIFE OR ACCIDENT INSURANCE. 
169—Provision of accident policy that it did not cover person over 65 years of age held in- 
consistent with provision insuring for one year, and not enforceable. Partridge v. 
Fidelity & Casualty Co. of New York. (N. Y.) 
§ 170. AMOUNT OF INSURANCE. 


{ 173. SPECIAL PROVISIONS OF POLICY. 

73—Amount of insurance permissible under automobile policy held to depend on age of auto- 
mobile though insured bought it second-hand. Koropchensky v. Goddard et al. (Mo.).. 

$ 176. TERM AND DURATION OF RISK. 


§ 177. TERM FIXED BY POLICY IN GENERAL. 

177—Promise of insurer to protect held consideration for premium installment notes, notwith- 
standing provision for lapse of policy during default; contract held for five-year period. 
Fireman’s Fund Ins. Co. v. Lindsey. (Ga.) 

§$ 179. ENTIRE OR SEVERABLE CONTRACT. 

179—Provision in premium note for forfeiture on non-payment held violative of statutes re- 
quiring policy to state contract and against discrimination; validity of policy or note 
held not affected by invalid provision in premium note for forfeiture on non- payment held 
void. Coughlin v. Reliance Life Ins. Co. (Minn.) 


§ 179%. LOANS ON POLICIES. 

179'%4—Policy held to terminate on insured’s refusal to pay interest or loan when loan with 
accumulated interest exceeded policy’s reserve value. Statute relating to loans on insur- 
ance policy construed. Loan contract not construed to abrogate any provision of policy. 
Loan contract on insurance policy providing that insured might have interest added 
annually to principal construed. Reserve Loan Life Ins. Co. v. Brammer. (Ind.)....... 1067 

179!%4—Policy has neither loan nor cash — unless contract or statute so declares. Pacific 
Mut. Life Ins. Co. v. Turlington. (Va.) 

179%4—Stipulations as to disposition of policy pledged as security for loan generally upheld. 
Provision in loan agreement as to waiver of demand and notice of liquidation of loan 
held not violative of insured’s rights. Insured’s failure to secure reinstatement after 
lapse for non-payment of premiums, held to preclude repayment of sum advanced under 
loan agreement. Kimball v. New York Life Ins. Co. (Vt.)......... ccc cc ececececes 236 


VI. Premiums, Dues and Assessments. 


§ 185. REDUCTION OF PREMIUMS BY PROFITS OR DIVIDENDS. 


185—Provision of policy as to use of accumulations held to modify direction relating thereto 
in application, whether option of insured to have accumulations reduce premium payments 
was exercised, question of fact. Davis v. Penn Mut. Life Ins. Co. (Okla.) 
$ 186. PAYMENT OF PREMIUMS. 
(2). Time of payment. 
186(2)—Insurance held to become effective only from date of delivery of policy. Parham v. 
National Relief Assur. Co. (Ga.) 
(3). Payment to agent or broker. 
186(3)—Under policy insuring members of club members, not club, are insured; club held 
agent for insurer in collecting and paying over premiums. Grossman v. London Guar- 
antee & Acc. Co., Limited. (N. Y.) 
(5.) Payment by note. 
186(5)—Insurer may waive right to cash payment and accept insured’s note as payment. 
Premium note, bearing interest, presumed for benefit of insurer. Premium note held 
given for present debt and not within rule that it does not discharge debt unless ex- 
PMing) given and received as absolute payment. Coughlin v. Reliance Life Ins. Co. 
(Minn.) 


§ 187. NOTES FOR PREMIUMS. 
(1). In general. 
187(1)—Two parties may make contract for benefit of, and enforceable hy, third party. 
Devlin v. New York Mut. Casualty Taxicab Ins. Co. me ae 
(3). Want or failure of consideration. 
187(3)—Promise of insurer to protect held consideration for premium installment notes, not- 
withstanding provision for lapse of policy during default; contract held for five- -year 
period. Lapse of policy during default in payment of premium notes held not to constitute 
failure of consideration for notes. Fireman's Fund Ins. Co. v. Lindsey. (Ga.) 
$ 188. ACTION FOR PREMIUMS. 
(2). Pleading and evidence. 
188(2)—Defendant had burden of proving payment. S. S. Kresge Co. v. Union Ins. Co. of 
Indiana (Ind.) 
(3). Trial, judgment and review. 
188(3)—On failure to secure cancellation of policy, liability of insured on premium notes 
not affected. Home Ins. Co. v. Kellett. (Mo.)..... Se wniig ba aig NN ea ekeees ea ba pan 


VII. Assignment or Other Transfer of Policy. 


§ 199. ASSIGNABILITY OF POLICIES. ; 

199—“Change of Beneficiary” and ‘Assignment of Policy” distinguishable. Ehlerman vy. 
Bankers’ Life Co. (la.) 

§ 209. FORM AND REQUISITES OF ASSIGNMENT IN WRITING. 

209—Instruments in form for change of beneficiary not evidence of assignment. Instrument 


intended as change of beneficiary held not assignment of policy. Ehlerman v. Bankers’ 
Life Co. (Ia.) 
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§ 211. DELIVERY AND ACCEPTANCE OF ASSIGNMENT. 
oe of policy must be accomplished by delivery. Ehlerman vy. Bankers’ Life 
Ma: "ERE Sasevk sas cacaghan tetue ee b cRWava Su de ce ctapeeae age hedecsasaceepadeouenren os 300 


VIII. Cancellation, Surrender, Abandonment or Rescission of Policy. 


§ 228. RIGHT OF INSURER TO CANCEL. 
228—Policy cannot be canceled without consent of insured, except on strict compliance with 


terms. Wilson et al. v. National Ben Franklin Fire Ins. Co. CU es deachde anus neudas 432 
228—Attempted cancellation“of fire policy held void because not complying with terms of policy 
pertaining to cancellation. Fox v. Connecticut Fire Ins. Co. of Hartford. (Mo.)...... 894 
228—Presumed fire policy contained standard provision eee cancellation only on five 
days’ notice to assured. Holskin v. Hurwitz. (N. Y.)........ccccccccccecccccccvece 903 
228—Insurer cannot arbitrarily cancel policy without statutory notice and refund of unearned 
premium. Addia v. Globe & Rutgers Fire Ins. Co. (W. Va.)..........cccccccsccaccees 281 


§ 229. NOTICE TO CANCEL. 
(1). Necessity of notice. 
229(1)—Fire policy held not canceled at time of fire. Wilson et al. v. National Ben Franklin 
Wine. SOG Cet. BO dev nsdbs in cas cwucdacedtasenbeitersebenercdeiees Aabneencees athe 
(3). Notice to agent or broker. 
229(3)—Notice of cancellation sent to broker held ineffective. Holskin v. Hurwitz. (N. Y.).. 903 
229(3)—Provision of accident policy insuring members of club that notice to club should be 
sufficient notice of cancellation held invalid. Grossman v. London Guarantee & Acc. Co., 
Kame, CG, We onc h cab cation’: cb ace eras can bh B asc bh BOC Reka s Sas awa eateaee 1148 


§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 

230—No waiver by insurer as to vacancy of property beyond period expressly provided in 
policy; no recovery on policy surrendered because eeeeerty unoccupied beyond stipulated 
paren | though unearned premium not refunded. Addia v. Globe & Rutgers Fire Ins. Co. 
CW EP’ «G8 GENS RRMERELEATER TERNS DY Sa CERATEMA CS EERE UES SERETL CU vECs FCC adaee 281 

§ 232. ACTS CONSTITUTING CANCELLATION. 

232—Attempt of defendant’s agents to transfer risk to another company, held not to cancel 
policy. Wilson et al. v. National Ben Franklin Fire Ins. Co. (Mo.).........e0-eeeees - 432 


§ 234. RATIFICATION OF INVALID CANCELLATION. 
234—Acceptance after loss sustained, of new wn in another company, held no ratification of 
unauthorized attempted transfer of risk. Wilson et al. v. National Ben Franklin Fire Ins. 
Ch, | CD as cbc cde b eh we cutiencd Pans At ee cde bck pace ins tbe beat bc keer dabucivieane 432 
§ 235. EVIDENCE OF CANCELLATION. 
235—Notice of intention to cancel insurance policy for non-payment of premium and affidavit 
that notice was given held to conform to statute. Oral testimony that no notice of 
intention to cancel insurance policy was found among policy. holder’s papers after death 
did not overcome statutory evidence of notice. Sanders v. Bank Savings Life Ins. Co. 
CHOY abn cc-cdece hese cgennhae Gok ha te be ame aces iis bice elehed olpaiecaitaniee seaie amar anee 1073 
235—Verdict in favor of insured on issue of cancellation held against weight of evidence. 
ringfield Fire & Marine Ins, Co. v. Chambers. (Ky.)........sseeeeeeeseeceeesenes 
$35-" Besteens of insurance is quasi public, which state may regulate; defense of cancellation 
of fire policy held not established. Clark v. Rochester Farmers’ Mut. Fire Ins Co. 


CMY ocve cache dee cea Ous ye duals cP ccbadade te bh ns Uen seus oe eeade tebe wa eeae ee 892 
$ 238. RIGHT OF INSURED TO SURRENDER IN GENERAL. 
(1). In general. : 2 
238(1)—On failure of insured to follow directions of fire licy to secure cancellation, 
notice to cancel policy not effective. Home Ins. Co. v. Kellett. (Mo.).............. 637 


$ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 

240—Cancellation complete on receipt of policy with request therefor, regardless of whether 
insured received surrender value. McCormick v. Travelers’ Ins. Co. (Mo.).......... 35 

§ 242. EVIDENCE OF SURRENDER. 

242—Surrender of old policy held not conditional on issuance of new policy.—Burden on 
plaintiff to show surrender and cancellation of policy sued on was conditional.—Facts 
relating to surrender of policy held admissible in evidence. McCormick v. Travelers’ 
Foe Ce | CRG orca cenlon xctnec cutee tet arc Ot anes ba dns towns celeste os rou ee cute 35 

$¢ 243. OPERATION AND EFFECT OF SURRENDER. 

243—Mere intention of insured to surrender policy conditionally on issue of new one not 


effective unless made part of understanding. McCormick v. Travelers’ Ins. Co. (Mo.).. 35 
§ 244. mEpAy ua AND RECOVERY OF PREMIUMS OR PAID-UP VALUE ON 
244—Policy has neither a nor cash value unless contract or statute so declares. Pacific Mut. 

Lie Ine. Ca. ve Tartingtoth. = CVG) coins cecstcaeweveterscvavhicdeses bcuaeestoe whuae came ee 


IX. Avoidance of Policy for Misrepresentation, Fraud, or Breach of Warranty 
or Condition. 


(A) GROUNDS IN GENERAL. 


§ 246. RESCISSION BY AGREEMENT OF PARTIES. 
246—Policy may be canceled by agreement. Addia v. Globe & Rutgers Fire Ins. Co. (W. Va.) 281 
§ 247. RESCISSION BY INSURER. 
247—Insurer, rescinding for fraud, must make or offer restitution. Contract must be rescinded 
for fraud in its entirety, and not affirmed in part and rejected in part. Election to 


rescind because of fraud must become operative in present. Stiegler v. Eureka Life Ins. 
Ca; of Wainer, CI? os cies dc ovis 6s cee swdenceedaes s44hen vassasbdbyace tanner 
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§ 249. ACTION FOR RESCISSION. 

249—Equity has jurisdiction to annul policy at instance of insurer. Powell v. Mutual 
Life Ins. Co. of New York. (Ill.) 

$ 250. STATUTORY PROVISIONS. 

(1). In general. 

250(1)—Permitting recovery on policy insuring life of life convict not against public policy, 
where premiums collected without ao for several years. Harrison v. Provident 
Relief Ass’n of Washington, D. C. (Va.) 

§ 251. WHAT LAW GOVERNS. : 

251—Materiality of false representations in application held not governed by law of forum 
as relating merely to remedy. Pacific Mut. Life Ins. Co. of Eclifornia v. Hale. (Tex.) 

§ 252. REPRESENTATIONS. 


§ 253. IN GENERAL. 


253—Where facts specifically inquired about, full disclosure must be made, and insurer had 
right to rely on answer. Missouri State Life Ins. Co. v. Dossett. (Tex.) 
253—Where facts specifically inquired of, full disclosure must he made, and insurer has right 
to rely on answer. Franklin Life Ins. Co. v. Dossett. (Tex.).........ccccccececeeececs 
§ 256. EFFECT OF MISREPRESENTATION.. 
(1). In general. 
256(1)—Material false representations avoid policy, unless ety known to be untrue 
by insurer. Missouri State Life Ins. Co. v. Dossett. (Tex.)........ccecscccecscsecce 
256(1)—Material false representations avoid policy, unless specifically known to be untrue by 
insurer. Franklin Life Ins. Co. v. Dossett. (Tex.) 
(2). Knowledge and intent of applicant. 
256(2)—Misrepresentation or warranty to defeat or avoid policy must be made with intent 
to deceive. Dyer v. Missouri State Life Ins. Co. (Wash.) 
$ 257. CONCEALMENT. 


$ 258. IN GENERAL. 


258—Fire policy not forfeited for ee eggs —_— matter fraudulently concealed. 
Queen Ins. Co. of America v. Cummins. 

258—Life policy governed by general principles 3 rt: as to right of rescission for fraud, 
concealment, or misrepresentation of material fact. Stiegler & Eureka Life Ins. Co. 
of Baltimore. (Md.) 

§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 

262—Policy cannot be cancelled for false representations not made nor authorized by insured. 
Patrons’ Mut. Fire Ins. Co. of Michigan v. Perl et al. (Mich.) 


§ 263. WARRANTIES. 


§ 265. —— DISTINCTION BETWEEN WARRANTS AND REPRESENTATIONS. 
265—-Representations as to heatlh held warranty; insurers not bound by certificate issued on 
application containing false statement as to insured’s health. Judd v. Lubbock Mutual 


Bae ROG eee o, OE Was CH. oak 6. 6s 5 chee Pana Wwe Rds we 0 sg hE Chae Benes rp kee 6 era ka 1096 


§ 266. WARRANTIES AS PART OF CONTRACT. 
266—Policy accepted cannot be cancelled except in way provided therein. Home Ins. Co. 
v. Kellett. (Mo.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 280. DESCRIPTION AND CONDITION OF GOODS. 

280—Breach of warranty that automobile of 1917 model held to bar recovery. Silverman et al. 
v. American Eagle Fire Ins. Co. (N. J.) 

§ 281. AMOUNT OR VALBPE. 

281—Fire policy not avoided for misrepresentation of value of building. Patrons’ Mut. Fire 


ee: Ce. OE Miecba’ Ys Pere WE Ba SE fic a vc wah sis ben ed Oks be’ tune aentd bons 100 


§ 282. TITLE OR INTEREST OF INSURED 


(1). Construction and effect of provisions of policy. 
282(1)—Requirement of sole ownership by insured held not to refer to subsequent changes 
in title. Fulfillment of condition of sole ownership by insured prerequisite to validity 
of policy. Condition requiring sole ownership by insured held not unreasonable. Misheloff 


vw. Americem Cont: Tek: Co: CORR iieiciac s Se vnc esc cvesectce 5 POR RUM Meee eee eS 117 


(2). Character of title or interest in general. 
282(2)—Owner of automobile not having complied with registration law cannot recover on 
policy; “sole and unconditional owner.” Ohio Farmers’ Ins. Co. v. Todino. (Ohio)... 
(4). Particular estates or interest. 
282(4)—Builder’s risk policy held not invalid because insured was not the unconditional owner 
of the property. Tatur v. Hartford Fire Ins. Co. (U. S.)..... 
(6.) Effect ‘of mortgage or other lien. 
282(6)—Fire policy on mortgaged automobile not effective, where unconditional ownership 


- 148 


condition precedent. Harvey v. Pawtucket Mut. Fire Ins. Co. (Mass.).............. 144 


282(6)—Existence of deed of trust against premises insured against fire held not violative a 
unconditional ownership clause. Fox v. Connecticut Fire Ins. Co. of Hartford. (Mo.)., 

(7). Purchaser at foreclosure sale. 
282(7)—Policy held void where property had been sold on foreclosure of deed of trust given 
by insured’s grantor before application for policy. Fire Ass’n of Philadelphia v. Bancroft. 


. Vendor and purchaser of personal property. 
282(13)—Recovery defeated by nonfulfillment of condition ‘of sole ownership by insured. 
Missle® v:- Ametionn Com: Ins: Ca. (Oem s is ces swicki ds vceds wivtancvei<dectee 
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282(13)—Possession under conditional contract of sale not sole and unconditional ownership 
within policy. Insured purchasing oe under conditional sale contract not entitled 
to recover under policy stipulating for unconditional ownership and non-incumbrance by 
chattel mortgage. Virginia Fire & Marine Ins. Co. v. Lennon et ux. (Va.)........+... 652 
( Entire or severable contracts. 
282(14)—Insured breaching condition as to sole and unconditional ownership of part of 
property a recover loss as to balance unconditionally owned. Virginia Fire & 
wine tee. Gas S.C - ek WOU cis oc bc oe Caadcncokbeivacrdacs cununecs 652 
§ 283. INCUMBRANCES. : 
(1). In general. 


283(1)—Insured’s concealment of mortgage held fraudulent. Queen Ins. Co. of America 
v. Cummins. (Ky.)..... Sa dkkahsseheaeee sami ols aet es bgtiuadtecthdebehehveunehaam 633 





(C) MATTERS RELATING TO PERSON INSURED. 


§ 291. HEALTH AND PHYSICAL CONDITION. 
(2). Effect of statutory provisions. 
291(2)—False representation as to illness and treatments by physicians before soups 


held material as matter of law. Pacific Mut. Life Ins. Co. of California v. Hale. (Tex.) 698 
291(2)—False answer as to health held not to avoid policy where not contributing to con- 
tingency upon which policy payable. Southern Surety Co. v. Benton. (Tex.)........ 709 
(5). Good or sound health. . 
291(5)—Provision that insurer not liable unless insured in sound health at date of policy. 
held valid. No material difference between ‘“‘good health’? and “sound health’? as used in 
life insurance policies. ‘“‘Sound health’ means absence of disease of serious nature 
directly tending to shorten life. “Good health’ within life insurance policy defined. 
Insured held not in “‘sound health” at date of policy, and insured’s knowledge thereof 
immaterial. Metropolitan Life Ins. Co. v. Chappell et al. (Tenn.).........0...0.0 ee eee 1089 
i injury or bodily infirmity. 
291(7)—Words “deformity” and “infirmity” in — for insurance construed to mean 
substantial deformity or infirmity impairing health. Travelers’ Ins. Co. v. Pomerantz 
OF WE ETRE SD ic conden. cc Vins 045 d44nde ed eek ween els aha Hae RGedekecheks «» 401 
§ 292 MEDICAL ATTENDANCE. 
292—tTrivial ailments are not in contemplation of parties, do not affect risk, and are not breach 
of warranty of medical attendance. Arkansas State Life Ins. Co. vy. Allen. (Ark.)...... 371 
292—Representation that insured had no medical or surgical attention held to mean attention 
for bodily or mental infirmity or disease. Travelers’ Ins. Co. v. Pomerantz et al. (N. Y.) 401 
292—False representation as to illness and treatments by physicians before application held 
material as matter of law. Pacific Mut. Life Ins. Co. of California v. Hale. (Tex.)... 698 
§ 296. OCCUPATION. 


296—Statement of insured in answer to question as to occupation held not truthful; “Special 
agent.”” Intent to deceive inferred, where insured must have known that answer in 
application was not complete. Murray v. Preferred Acc. Ins. Co. (Ia.)............45 934 

§ 298. INTEREST OF ASSURED OR BENEFICIARY. 

298—False representation in application, of relationship of beneficiary immaterial. Howell v. 
Ambien Nak: .Tap:.Gies Ce Gas sac cbt catenin ee be eae aot bas chee dunset tetas 

§ 300. PREVIOUS APPLICATION FOR INSURANCE. 

300—Questions as to previous applications for insurance and as to applicant’s health held 
material.—False statements as-to prior applications, present health, and physical_exami- 


nations held to vitiate policy and warrant rescission. Franklin Life Ins. Co. v. Dossett. 
(Tex.) 
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300—Questions as to previous applications for insurance and as to peemeests health held 
material.—False statements as to prior applications, present health, and physical exami- 
nations held to vitiate policy and warrant rescission. Missouri State Life Ins. Co. v. 
Tiere. CRED Ws ke cede vedens 0ébBa0 ct cndednccsadnncésiatelaseasktinmdtcbsenstiel 63 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 





er 
Condition Subsequent. 
(A) GROUNDS IN GENERAL. 
§ 306. CONDITIONS SUBSEQUENT. 
308. FULFILLMENT OR BREACH. 
308—Violation of contract must be plain to destroy it. Oberman et al. v. United States Fire 
Sue: Ce. a FR a GU kde cae eas 05 Fake backed add Ess he wee te 91 
§ 310. oe AND ore TO GIVE EFFECT TO FORFEITURE. 
(1) n genera 
310(1)—Insurer on discovery of fraud by which insured procured policy, may either affirm 
or rescind. Stiegler v. Eureka Life Ins. Co. of Baltimore. Ma) tia Saas die Sek 6s oe e 810 
. Non-payment of premiums or assessments. 
sete To Begone: held self-executing. Farmers’ Ins. Ass’n. of Hamilton County v. Males. 
a Seka Cas CERRRRES REE ELEDS CSRS eds tiling Mr ak bie Shiela mbes ol ania tele gies 261 
310(2)—If amount of variable premium is not known by insured, notice is necessary for failure 
to pay premiums to cause forfeiture. Insured seeking relief from forfeiture for non 
ment of premiums ~~ pa id) or offer to pay within reasonable time. Western Life bea 
nity Co. @:. Bartlett, © (ERE) < 0. oes cccngsdccctbicssccesnvbasttapeetunanesé babiced doko 375 
310(2)2-Notice of ottines given day after erent | of note extending time of payment of 
art of premium held not premature. Clover ankers’ Life Co. (Kans.)........ 808 


310(2)—Failure to pay assessment levied held not to terminate fire policy not cancelled 


before fire. Kvale v. Farmers’ Mut. Fire Ins. Co. of Hawk Creek, Renville County. 
CHEM) ins MENS Shee geN ee cnv eed deplore ht quienes cop hecadacdidcumbateaeten ere 1125 
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310(2)—Policy held forfeited by insured’s failure to pay premium note when due. Jefferson 
POMOC AAS TOR: CW, CUMOER: |) MME 8 os ox ccna wisaoehe ns cuaicindwa land ub anlbee 


$ 311. ~ e —or BY FORFEITURE OF POLICY. 
-_ In general. 

311(1)—Injured person not prejudiced in suing on indemnity policy by insured’s failure to 

give notice to insurer. Devlin v. New York Mut. Casualty Taxicab Ins. Co. (N. eae 
(3). Mortgagees and their assignees. 

311(3)—Misrepresentation by mortgagor as to ownership of property insured held not to defeat 

mortgagee's. slemts under policy. Federal Land Bank of Columbia et al. v. Atlas Assur. 
0. e . 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 314. DEVIATION OR OTHER CHANGE OF VOYAGE. 

314—Not unnecessary deviation under war risk policy where vessel intercepted by British war- 
ship was compelled to make voyage to Sweden and return to England. Aktiebolaget M. 
Bank v. Hanover Fire Ins. Co. (N. Y.) 


$ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(2). Gunpowder and fireworks and other explosives. 
326(2)—Plain provisions of policy must be 
National Ben Franklin Fire Ins. Co. (U. 
b Gasoline. 
326(3)—Fire caused by gasoline held not to defeat recovery unless gasoline permanently kept 
on premises. Sandersville Oil Mill Co. v. Globe & Rutgers Fire Ins. Co. (Ga.) 
326(3)—Keeping of gasoline on insured premises held not violative of policy. Oberman et al. 
v. United. States ‘Fire Ins, Co. of ‘New Work. “GUI 605i ic cadece cccsscoachsdecvecataces 


§ 327. REMOVAL OF GOODS. 

327—Covenant to report storage location of insured automobiles not violated by temporary 
srernge at ae place for purpose of sale. Bank of South Jacksonville v. Hartford Fire 
ns. Co. (U. S.) 


§ 328. CHANGE OF TITLE OR INTEREST. 
(2). What constitutes change of title or interest in general. 
328(2)—Placing contract of sale and deed in escrow held not delivery so as to transfer title to 
insured property. Fuller v. United States Fire Ins. Co. (Kans.) 
328(2)—Transfer of property to mortgagee rendered fire policy void; retention of premium 
held not to estop insurer. Hendrix v. National Union Fire Ins. Co. of Pennsylvania 
et al. (Ky.) se 
(6). Incumbrance of property. 
328(6)—Purchase of insured property at foreclosure sale within provision of policy that 
change of ownership avoids contract. Clause in fire policy making loss, if any, payable 
to named mortgagee, confers on mortgagee no better right of recovery than that of 
owner. Hanson vs. National Liberty Fire Ins. Co. of America et al. (N. J.) 
328(6)—Provisions of policy for protection of insurer against the extra hazard created ‘by 
mortgage of the property or foreclosure proceedings are valid. Neil Bros. Grain Co. 


at. F. een Pee tek. Cee a CE Be oa den ew wca en ec cbavhes 6 45e0 oh recne 2438 


(8). Invalid or inoperative conveyance. 
328(8)—Void deeds or incumbrances without notice do not forfeit policy. Smith (Sheriff, 
substituted) v. Farm Property Mut. Ins. Ass’n. of Iowa. (Ta.)...........ceeececevecs 11 
(14). “Commencement of foreclosure proceedings’ or “‘notice of sale.” 
328(14)—Claim and deliyery proceedings by mortgage, held foreclosure proceeding within 
policy, made void in event of such proceedings. Stokes et al. Liverpool & London & 
Globe Ins. Co. (S. C.) 
328(14)—Provisions of policy for protection of insurer against the extra hazard created by 
mortgage of the property or foreclosure proceedings are valid. Provision avoiding policy 
in case of foreclosure proceedings against the property held valid. Neil Bros. Grain Co. 


al. v. Wertiord Fire Tas. Go. St Ol. CG Bd ose cick ceva siowdsceensce Sree iach elee 


$ 330. INCUMBRANCES. 
(1). In general. ; ; . ; 
330(1)—Clauses in loss payable clause held promissory warranties. Maturity thereof without 
grace and if any change is made in any of the notes in loss payable clause construed. 
Matiena: Unita Hise tim. Cy OF. TOR GAME Did yor ence cea ete whens eee sb uneseewas 
(3). Renewed or change in form of incumbrance. : 
330(3)—Extension of time for payment of purchase-money notes held not material change 
invalidating policy. National Union Fire Ins. Co. v. Avant. (Ark.)...........eeee eee 


$ 332. FIDELITY OF EMPLOYERES AND OTHERS. 
(2). Examination of books and accounts. . é , ‘ . 
332(2)—Questions and answers in application for contract of indemnity on_insured’s cashier 
and bookkeeper construed. McConnell-White-Terry Realty & Ins. Co. v. Fidelity & Deposit 
an caer a dition th] i f loyes’ accounts held to prevent 
2(2)—Breach of condition for monthly comparison of employes accou 
- as recovery. Maryland Casualty Co. of Baitionte, d. v. Bank of England. tU. S.) 


$ 334. PRECAUTIONS AGAINST LOSS... 
(3). Notice of sickness of animal insured. 3 ss 

334(3)—Failure to notify original insurer of sickness of animal insured held no defense, when 
not contributing to loss. E. D. Baird & Son v. Kaskaskia Live Stock Ins. Co. (Ia.). oes 

334(3)—Noncompliance with provisions of policy insuring cow held not excused by owner’s 
absence and employee’s ignorance of insurance. Noncompliance with stipulation as to 
notices of sickness and death of insured cow ordinarily precludes recovery. Hartford 
Live Stock Ins. Co. v. Henning. (Ky.).......- Sceawane chase eae nares sane ove 


1250 





Topical Index 





§ 335. KEEPING BOOKS, PAPERS AND SAFE. 
(3). Keeping books of account. 

335(3)—Only substantial compliance with bookkeeping requirements of “iron safe clause” 
required. Promissory warranties to be liberally construed in favor of insured, and 
strictly against insurer. Insured’s method of bookkeeping held to substantially comply 
with kkeeping requirements of “iron safe clause.’”” London Assur. Corporation v. 
Poole. (Ala.) 

335(3)—Failure to keep books as required by policy precluded recovery thereon. Continental 
Ins. Co. v. Binford-Sutton Drug Co. (Ga.) 

335(3)—Provision of policy held not to exclude evidence of loss outside of books. New 
Atostetdam Caamnlty Co... ¥.. lowe State: Bewk.- .€U. Sidi <ciisn cédiccwsVisonsessuscvses 


§ 336. ADDITIONAL INSURANCE. 
1 In general. 
336(1)—Policy for additional insurance issued after fire did not invalidate eee issued 
policy requiring insurer’s consent to additional insurance. Murray v. Niagara Fire Ins. 
Co. (Mo.) 
(2). Knowledge and consent of insured. 
336(2)—Insurance obtained by mortgagee without owner’s knowledge not violation of con- 
dition as to other insurance. Harvey v. Pawtucket Mut. Fire Ins. Co. (Mass.)........ 
336(2)—Stipulation prohibiting additional insurance without consent of insurer held not to ren- 
der policy void on ratification of later policy by mortgagee after loss. Federal Land Bank 
of Columbia et al. v. Atlas Assur. Co. (N. C.) 


(D) ASSIGNMENT OF POLICY. 


§ 347. ASSIGNMENT AS COLLATERAL SECURITY. 
347—Pledge of policy as collateral security held not “assignment” within provision making 
policy void on assignment. Stokes et al. v. Liverpool & London & Globe Ins. Co. (S. C.) 1136 


(E) NON-PAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. OAS te LT AS sue OF FORFEITURE IN GENERAL. 
eneral. 

349(1)—Righe to indemnities not lost if payment of second premium was not made till after 
proof of total disability commencing during grace period. Ordinarily, failure to pay 
premium works forfeiture. Aetna Life Ins. Co. v. Palmer. (Ga.) 

349(1)—Insurer can stand on forfeiture provided for by policy: unless prompt payment of 
emer, has been waived. Old Colony Life Ins. Co. v. Hickman et al.  (Iil 

Premiums payable in installments. 

349(2)—Policy held contract for insurance for one_year, ty. on condition that insured pays 

quarterly installments of premium when due. New York Life Ins. Co. v. Morris. (Miss.) 
(3). Non-payment of note given for premium. 

349(3)—Provision in premium note for forfeiture nugatory where policy does not provide 
therefor. Provision in premium note for forfeiture on non-payment held violative of 
statutes requiring policy to state contract and against discrimination; validity of policy 
or note held not affected by invalid provision in premium note for forfeiture on non- 
payment held void. Coughlin Wi. eee Eine Ted Ce. “EUIT, 5 oo ccavidavcsiawacsa ee 

(4). Effect of provisions for deduction of past-due premiums. 

349(4)—Life policy held not to remain in force after expiration of quarter, for which install- 
ment of premium has been paid, without payment of installment for succeeding quarter. 
Life policy held not existing contract in case of voluntary default in payment of quarterly 
installment of annual premium when due, or within grace period. ew York Life Ins. 
CO. 0 OUR CUP isa 5 bas coe 55 G04 pained & halea a Rep Eee ees dae oc sue ss oepabane 


§ 351. WHAT LAW GOVERNS. 
351—Terms of policy containing substantial provisions of statutes as to extended insurance 
een parties’ rights. Waddell v. New England Mut. Life Ins. Co. of Boston, Mass. 


§ 352. NOTICE OF TIME FOR PAYMENT. 


§ 353. 
(1). In general. 
353(1)—Failure to give notice that premium is due must be proximate cause of failure to pay 
to prevent forfeiture for non-payment of premium. Failure to notify insured that premium 
was due -held to relieve from forfeiture for failure to pay premium in view of delay in 
payment. Western Life Indemnity Co. v. Bartlett. (Ind. 


§ 354. SUFFICIENCY. 
(1). In general. 
354(1)—Company not estopped from claiming lapse of policy for failure to pay premium be- 
oun of _ oe to notify that premium was due. Western Life Indemnity Co. v. 
artlett. (Ind.) 


§ 356. EXTENSION OF TIME FOR PAYMENT. 
§ 357. —— IN GENERAL. 
357—Insurer’s aceptance of notes for premiums extending time for paying premiums. Truelsch 
¥. : Nosthweatern Mutoal t3fe tes. Go. et al: CWI) icine dcccaeuccascs cdactucacces Ore 1105 


§ 362. EXCUSES FOR NONPAYMENT. 

362—Nonpayment of premium held not to prevent recovery of monthly indemnities for 
disability occuring during period of grace. Payment of second premium held not con- 
dition of suit to recover indemnities for total disability commencing during grace 
period. Aetna Life Ins. Co. v. Palmer. (Ga.)........... 606g 00s 946.066 60 ede webaee 584 
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$ 363. RIGHTS OF ASSURED AFTER DEFAULT. 
§ 364. —— IN GENERAL. 
364—Provisions for paid-up policy, and_ not provision for extended insurance, held applicable 
on default. Old Colony Life Ins. Co. v. Hickman etal... (UML) 5.065 bc iele vn sesccescnts 797 
364—Insurer held not required, before loan value of policy attached, to pay overdue premium 
in order to effect loan out of which overdue premium could be paid. Pacific Mut. Life Ins. 





120,-V, SSO. WU s Salidks sins a ces Gna eOks sen cus ateawdies ver ele cneds wbntentt ve -. 409 
$ 365. —— REINSTATEMENT. 
1). In general. 
365(1)—Policy held to have been reinstated. Aetna Life Ins. Co. 'v. Duncan. (Ark.)....... 6 


365(1) Mutual assessment insurance association cannot arbitrarily reinstate a deceased mem- 
ber in violation of_its own constitution. Perrigo v. Connecticut Commercial Travelers’ 
Mette: CO, AO: LEANDRA G55 oly os padwiss> oS eaaeicds she theckws Jas Cae eRee EE Ee ECE Ae . 478 
365(1)—Bank held special agent for insurer without authority to reinstate lapsed policy. 
Payment of overdue assessment to agent bank knowing of fire, but not delinquency of 
ayment, held not to reinstate policy. Farmers’ Ins. Ass’n. of Hamilton County v. 
Os MUD. a. a'sce'> Sa 005 uk we a eS kw ieee Ge ie wane cae ca ace ae antes Coe eae 261 
365(1)—Statute relating to misrepresentation in negotiation of contract has no application 
to revival after lapse. False statement in a) alco to review lapsed policy held to 
defeat recovery. lark v. Mutual Life Ins. Co. of New York. (Mass.)............ nea ae 
(2). Condition of reinstatement. 
365(2)—Death of insured before note in_payment of reinstatement delivered to insurer held 





utmonterial.-- Arine Lite Ins; Co. wi Deecem. GREED) 6 vec nck cccesededccansecccignncos 6 
365(2)—Failure to pay premium within period of grace held to cause policy to lapse. Western 

Eales Teenie Go, s. CRD a on nc nav pedis cn wa ddewecdcagesteibine’ ceieegenae 375 
3 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 


(2). Amount available -to purchase extended insurance. 
367(2)—Deduction of existing indebtedness to insurer from cash value in computing term of 
extended insurance held not authorized. Waddell v. New Enngland Mut. Ins. Co. of 
eee. nO, CARNES = ois 'c «Sait nce knershn wi Wid eainie a Gia ed boa ee alee a an Baie Beem akin ete 
367(2)—Provision for reduction of extended insurance because of indebtedness enforceable. 
National Life Ins. Co. y. Kuykendoll. (Ky.)...........ececeees dewahiene catibenvea te 604 


XI. Estoppel, Waiver, or Agreement Affecting Right to Avoid or Forfeit 
Policy. 
3 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Where answer apparently covers all facts and prevents further investigation, insurer 
not estopped to plead incompleteness. Missouri State Life Ins. Co. v. Dossett. (Tex.).. 63 
371—Where answer apparently covers all facts and prevents further investigation, insurer is 
not estopped to plead incompleteness. Franklin Life Ins. Co. v. Dossett. (Tex.)........ 69 


§ 372. WHAT CONDITIONS MAY BE WAIVED. 
372—Provisions made for benefit of insurer may be waived by it. Aetna Life Ins. Co. v. 


, - RUNEEE ida ss vs nmen dss wale oale hada teabb sa Cass oe eke Ck k hae eee eta ees 

372—Company may waive right to declare forfeiture by conduct or words. Farmers’ Ins. 
horn. of Tieton County vi Wakes. CONG oasis 66 iss cay ctwen whe vcagscscacksakeuess 261 

372—Insuter may waive forfeiture for non-payment of premium. Jefferson Standard Life 
ks a, Res, “RUD. 2004's aeeaa Goaleceh bss sae adne ines CCC HERS Oe eeE RD oeh dee eas 

$ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 

3 375. —— IN GENERAL. : 

375(1)—Waiver only by agent possessing competent authority. Farmers’ Ins. Ass’n. of 
eh Laer Smee A MOIDL) ~ Gik ws ndon koe o6< cation pee Sew ASS e COSER CSS SMSO ESS 261 


(2). Nature of agency. 7 , q 2 , 
375(2)—Broker without authority to bind insured by waiver of provision. Misheloff v. 


Retin Coat Ss Rs OD ois 3 oho ian cc cn wet boone ka) aco ene «5k 45s heed Came teh 1171 
375(2)—Local agent cannot bind company by waiver or estoppel after loss. Hessler v. 

North River Ins. Co. of City of New York. (N. Y.)...... po ee cece eesorsevccscs wae 200 
375(2)—Waiver of change-of ownership of goods covered by policy by compnay through 

whom policy secured, binding. Maryland Casualty Co. v. McTyier et al. (Tenn.).... 789 
§ 376. —— EFFECT OF PROVISIONS OF POLICY. 


- (1). In general. : c ; 
376(1)—Agent may waive conditions forming part of contract at_inception although con- 
tained in policy; agent’s knowledge is principal’s. Bullard v. Pilot Fire Ins. Co. et al. 
CH GF vanes §a0vsccnevdaes oan Sebs os p's cde g 3p wes Wane sotaNs eee, aneen satsades «. 906 


$ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(1). Necessity of knowledge of breach. s 
377(1)—Insurer not estopped by conduct to assert insured’s want of title where facts unknown. 
Misheloff v. American Cent. Ins. Co. (Conn.)...,...-+seeseees ce Ob Ceb ch binhenseabees 1171 
(2). What constitutes knowledge or notice in general. A 
377(2)—Knowledge of falsity of some statements by applicant does not estop insurer from 


avoiding policy. Missouri State Life Ins. Co. v. Dossett. (Tex.).......--esseeeeeeses . 8 
377(2)—Knowledge of falsity of some statements by applicant does not estop insurer from 
avoiding policy. Franklin Life Ins. Co. v. Dossett. (Tex.).....eeeeeeesecceeseecseess 69 
377(2)—Knowledge by insurer of grounds of forfeiture held not_to prevent the forfeiture. 
Neil Bros. Grain Co. et al. v. Hartford Fire Ins. Co. et al. (U. S.).........+.- geeeese 243 
377(3)—Knowledge of insurer’s physician of facts mates him on inquiry imputable to insurer. 
Southeastern Life Ins. Co. et al. v. Palmer. (S. C.)..... eee cceseeeccccncccreccccecs _ 
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(3). . Facts i. insurer on inquiry. 
§ 378. KNOWLEDGE OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Insurer, because of agent’s knowledge, held to have waived provision avoiding policy, 
. ee interest was not truly stated. Hite v. Liverpool & London & Globe Ins. 
oO CEIBL)  Veeincicnccaeee soe sineccanaa sasdhdn 66606 ce sbdmee the Re amaneee ae leiabenaan 
378(1)—Insurance association estopped from setting up breach of by-laws, requiring certain 
information, by due notice of material facts to agent. Wisdom et al. v. Farm Property 
at. i Ale 08 DR: COL) cco 600 0645 bs ween Cheba damian celigded euetarees capable 
378(1) Insurer held not chargeable with knowledge of insured’s occupation possessed by 
former agent. Neither insurer nor agent chargeable with knowledge possessed by former 
agent of insured’s occupation. Murray v. Preferred Acc. Ins. Co. (la.)....-.-..se20+s 
378(1)—False representations in application held to preclude recovery, notwithstanding knowl- 
edge of facts by soliciting agent and medical examiner. Grubiak v. John saneegs Mut. 
ase Seat Gao See NW eens tasdbctasecbdnckbeslinessmecnt sane cnue 
378(1)—Agent may waive conditions forming part of contract at inception although ‘contained 
in policy; agent’s knowledge is principal’s. Bullard v. Pilot Fire Ins. Co. et al. (N. C. 


§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(4). Capacity in which knowledge is acquired. 
378(4)—Rule stated as to necessity that knowledge of agent to estop from insisting on for- 
feiture must have been a in agent’s mind at time of acts alleged to’ constitute 
estoppel; burden of proof of waiver is on insured. (Va.).........ccceceeceeceeces . 
§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(1). In general. 
Oe estopped by agent’s assertions. Arkansas State Life Ins. Co. v. Allen. 

















GUY is gn5 vind Kebad ey Ks6 04 ce TRADES DNC ON EC es Tab Cas VARs Rad edls ohana tenin seas 371 
379(1)—Insured held entitled to recover if agent stated he would obtain information from 
seller of automobile insured. Adoption of New York standard form of policy did not 
change law relating to estoppel of insurer. Hessler v. North River Ins. Co. of City 
ee CR SO aS ee Re Re Ce Ee ge PEL 730 
379(1)—Agent binds principal by delivery of policy and receipt of premium; insured under 
life policy has right to believe that contract delivered Rt eas —w for which he 
paid; agent’s act in writing false answers in application estops principal to plead such 
answers as false representations by insured. Security Benefit Ass’n. v. Green. (Okla.).. 217 
(2). Statements as to title. 
379(2)—Insurer held liable on policy misstating facts as to title, correctly disclosed to 
agent. Hessler v. North River Ins. Co. of City @ New-Yook, ‘Civ Wiknccss davtecscs 730 
4). Life and accident insurance. 
379(4)—Beneficiary may show true facts of insured’s warranty, where soliciting agent writes 
erroneous answers in application. Agent binds principal by delivery of policy and receipt 
of premium; insured under life policy has right to believe that contract delivered affords 
indemnity for which he paid; agent’s act in writing false answers in oa estops 
principal to plead such answers as false representations by insured. ecurity Benefit 
Mark. Vs Crees: ~ COMMS. 5 oie sais ik isons od 0b. c0ds eas R eke ba naos Fae Chae eens 217 
(5). Good faith of insured. 
379(5)—Misrepresentations and concealment on part of insurance agent no defense in action 
on policy where neither beneficiary nor insured responsible therefor. Harrison vy. Provi- 
dant Reet Aat'sn:of Washianton, Ds Gyo CW Gia cs os.cc ind i0ab ca tos 6 ons ctGeuhee Se cnc caves 1099 
§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 
380—Faud of applicant precludes recovery, notwithstanding co-operation in fraud of insurer’s 
agent. Stiegler v. Eureka Life Ins. Co. of Baltimore. (Md.).............0- cee eeeeeee 810 
380—Agent’s knowledge of insured’s bad health held not imputable to insurance. Representa- 
tions as to health held warranty; insurers not bound by certificate issued on application 
containing false statement as to insured’s health. Judd v. Lubbock Mutual Aid Ass’n 
No. 2 et al. (Tex.)...c.sccccccccceccccscacssensnccccccsacvscsccsessseeesescssescce 1096 
380—Agent owes insurer diligence and good faith. Westchester Fire Ins. Co. of New 
Fer. Wi PU GF a I 0 0 oid cnc dc Ovid 0 F656. ed pe Ne Lenn Ober venceehvuseende - 621 
§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
§ 382. —— IN GENERAL. a - 
382—Insurer held bound by agent’s representation as to additional insurance, though provi- 
sion in policy to contrary. Hurst Home Ins. Co. v. Ledford. (Ky.)..........-eeeeeseeee 
382—Fire insurer held estopped from defending on ground of additional insurance. Murray 
v. Niagara Fire Ins. Co. CREO). occ cdancnvhach seccceweociacudebvGeapan cs cOeenknstet 102 
§ 383. ORAL WAIVER. 
383—Forfeiture clauses may be orally waived. Limsky et al. v. Scottish Union & Nat. Ins. 
CORRES: bs 5a mks, daTA os Cee neRdines dbo sce wane bales On 0? de cemhine thnsaneduehanbanes 257 
$ 384. WAIVER IN WRITING. 
384—Provision prohibiting waiver unless written and attached held inapplicable to implied 
waiver. Misheloff v. American Cent. Ins. Co. (Conn.)........cccccscccecccccccceseees 1171 
§ 385. INDORSEMENT ON POLICY. 
385—Provision against waiver by- agent held applicable only after policy issued. Hessler 
v. North River Ine. Co. of. Ciiy of New Yosh. - CN. Vide ese cciccicetivepesdispeccsies 730 
§ 386. WAIVER OF PROVISIONS OF POLICY AS TO MODE OF WAIVER. 
386—Parol assent to change of ownership of property insured effective ee pro- 
vision requiring writing. Maryland Casualty Co. v. McTyier et al. (Tenn.)......... é 
§ 387. CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 
387—Waiver of provision of policy in favor of mortgagee does not affect the contract with 
the mortgagor. Neil Bros. Grain Co. et al. v. Hartford Fire Ins. Co. et al. (U. S.).... 243 
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387—No waiver by insurer as to vacancy of property beyond period oes provided in 
policy; no recovery on policy surrendered because property unoccupied beyond stipulated 
ee wee unearned premium not refunded. Addia v. Globe & Rutgers Fire Ins. 
WED tendon eubes vk veGhi een weeds Cob Gb Sweep bine ewes s Vebedbe Chews eons Ceye 281 
§ 388. IMPLIED WAIVER IN GENERAL. 
(2 Statements of officers and agents. 
388(2)—Insaver, by writing insured letters, notifying him of lapse of policy, and offering 
omme. : reinstatement, did not waive forfeiture. Gunter v. Philade phia Life Ins. Co. 
Saad. 264.c8 s eAcallns cade eo.o0nb cand fev eeanhe nt abaakseueieesn% eae vaen etn Saas Wiese 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Elements essential to insurer’s waiver of forfeiture stated. Gunter v. Philadelphia 


ReOe WO, SIM. “TOs. Vand. son. ton eevee Cols Ud nce ea bans bese eaa wba ss ceteaeatesehassene 219 
388(3)—Insurer’s investigation is not waiver of falsity of statements made by applicant. 

maneeodrs Hitate tate ine. Oe. v. Doumit. CHa y ein ciscie sciwase co vccsicn ss cstoctaesn bt 63 
388(3)—Insurer’s investigation _is not waiver of falsity of statements made by applicant. 

EE Cae 2 Ma. Ws ES CD ae ra ee od ON ee oe alas g 69 


388(3)—Insurer may be estop 7, by course of dealing with knowledge of breach from 
insisting upon forfeiture. irginia Fire & Marine Ins. Co. v. Lennon et ux. (Va...).. 652 
4). Custom and course of dealing as to payment of premiums. 
388(4)—Mutual assessment insurance association retaining belated payments of assessments, 
not permitted to deny that contract was modified. Membership in mutual assessment insur- 
ance association not dependent on word “Reinstated” being stamped on his index card. 


Perrigo v. Connecticut Commercial Travelers’ Mut. Acc. Ass’n. (Conn.).......... 478 
388(4)—Waiver of forfeiture may be shown by manner of course of dealing. Jefferson 
Standard Life Ins. Co. v. Hicks. CPOE): cin cos wdinnt cn Be. cvedenwhvaibse vencese ockeenes 58 


(5). Guaranty and indemnity insurance. 
388(5)—Garnishee disclosure of automobile indemnity insurer held not to entitle plaintiff to 
judgment. Humphrey v. Polski (Belt Auto Indemnity Ass’n, Garnishee.) (Minn.)...... 301 


§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—Applicant owes duty to honestly answer questions, though insurer with knowled fe of 
false answers may not assert falsity as bar to recovery. Missouri State Life Ins. 
SPORDON CROGMMED 9.0 s.cco ek bap cad so 6Gn en cps os Guaderer se ak bate Chee oes Uek> cena Tnt ike 63 
389(1)—Applicant owes duty to honestly answer questions, though insurer with knowledge of 
false answers may not assert falsity as bar to recovery. Franklin Life Ins. Co. v. 
OO ee ea a er Or oe een FO fe Ce Sy PE SS ae 69 
3). Conditions as to incumbrance. 
389(3)—Insurer held not estopped to claim benefit of ee against incumbrances. Bank 
of South Jacksonviile v. Hartford Fire Ins. Co. ts A Hie SA AN Wa i es OK 6, OOS Og 132 
(7). Failure to make or follow up inquiry. 
389(7)—Legal effect of issuing policy of insurance or contract of indemnity on answers as 
they stand when received from insured, stated. McConnell-White-Terry Realty & Ins. 


Co. v. Fidelity & Deposit Co. of Maryland. (AIB.) «5.055500. wessicccsecsceccbsccccess 988 
389(7)—Issuance of policy without inquiry as to title held not waiver of condition. a. 
v. American Cent. Ins. Co. (Comm)... .2......scccsccncncsnecapecseuncscascnccvevees 


389(7)—Insurer’s failure to inquire as to title not waiver of condition as to sole cod 
unconditional ownership. Virginia Fire & Marine Ins. Co. v. Lennon et ux. (Va.).... 652 


§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND POLICY. 
390—Insurer must rescind contract on ground of fraud without unreasonable delay after dis- 


covery or fraud. Stiegler v. Eureka Life Ins. Co. of Baltimore. (Md.)............... 810 
390—Knowledge by ae of grounds of forfeiture held not to prevent the forfeiture. Neil 
Bros. Grain Co.-et al. v. Hartford Fire Ins. Co. e¢ al. (U. S.)...cccccscesesvscvvcsecce 243 


§ 391. ADMISSION OF LIABILITY ON POLICY. 
391—Agent having admitted premiums were paid, company should not be permitted to deny 
liability after death. Fowler v. National Ben. Life Ins. Co. (Ky.)............eeeeeees 203 


§ 392. DEMAND, ACCERTANCE, OR RETENTION OF PREMIUMS OR ASSESSMENTS. 
(1). In general. 

392(1)—Acceptance and retention of premiums without knowledge of breach held not waiver. 
Acceptance and retention of premiums after demand for return waiver of breach. 
Mihelen -~. Ametican Cont. Ins. G6. CORB. 66 20sec cbc pen te essieinaebslged'vdle cua neeue 1171 

392(1)—Transfer of property to mortgagee rendered fire policy void; retention of premium 
held not to estop insurer. Hendrix v. National Union Fire Ins. Co. of Pennsylvania 
eR” ERY dy 5 cig ce Od 6h wae h MN ee Coals See anne oe WAN aged SHAE ETE Ten een 267 

392(1)—Knowledge of agents that insured had no iron safe and subse oe acceptance of 
premiums held waiver of iron safe clause. Bullard v. Pilot Fire Ins. Co. et al. C.).. 906 

392(1)—Failure to return unearned portion of premium where avoidance ef policy i‘ distal 


y 


is evidence of waiver of forfeiture. Hughes v. Palatine Ins. Co. (S. C.)............ 643 
392(1)—Insurer held not estopped to claim benefit of provision against incumbrances. Bank 
of South Jacksonville v.. Hartford Fire. Ins. Co. CU. 8.) .ccccccsscoccccgeccicsesescer 132 


(6). Demand and acceptance after loss. 
392(6)—Acceptance of premium after loss held to estop ee to deny seaworthiness of vessel 
when insured. Klein v. Globe & Rutgers Fire Ins. Co. of New York City. (U. S.)...... 464 
(10). Retention and enforcement of note. 
392(10)—Insurer held estopped from claiming that note was not given and accepted in pay- 
ment of premium. Coughlin v. Reliance Life Ins, Co. (Minn.).......+0+,++eeseeeeeees 823 
392(10)—Insurer may waive payment of premium, in cash, in advance, required by policy. 
Insurer, by acceptance of premium note, merely extends time for payment, and waives 
nothing but payment in cash. Insurer’s retention of premium note after maturity held 
not waiver of forfeiture. Gunter v. Philadelphia Life Ins. Co. .(S. C.)...... cc ew ee eees 219 
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392(10)—Forfeiture for non-payment of premium note when due held not waived. Jefferson 
Steu@acd-ite Tae. Coc: vo Ren COG Flea cicctind tkaloantandsesmyentt date tecvons 


§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 
395—Defenses relied on by indemnity accident insurer held not to make weery of how 


accident ocurred inadmissible. Lehrhoff v. Continental Casualty Ins. Co. (N. Y.)........ 1214 
§ 396. REQUIRING, ACCEPTING AND RETAINING PROOF OF LOSS. 
(1). In general. 
396(1)—Insurer’s waiver of stipulation against wre in particular instances held not 
established. National Life Ins. Co. y. Gregg. (Ark.)........cccccccccsccccceccces ...1059 


396(1)—Forfeiture held not waived by insurer’s request for proofs of loss. Clause against 
—— insurance held not waived. Clause against incumbrance not waived by request 
‘in of loss with Sennen of incumbrance. Bank of South Jacksonville v. Hart- 
Sar Rise Jae: Se CO -RS s 6 oc ceccunvesgan cccaecaumedaeedsheanavacareudegus towers 132 
§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 
397—Clause against additional insurance held not waived. Bank of South Jacksonville v. 


Seared Week: Se Ce CS Re aie kn hc dane ckuss sno we Peeevercnsccwetsaeaoear 132 
397—Stipulation that investigation of loss should be —t prejudice held valid and en- 
forceable. Neil Bros. Grain Co. et al. v. Hartford Fire Ins. Co. et al. (U. S.)........ 243 


397—Negotiation for settlement held not to estop insurer to deny validity of policy. Offer 
of settlement by insurer held not waiver of defenses. Jacksonville Adjustment Bureau 
Vv. Nationst Bom Franklin: Fise ‘Tos. Co. CO. Sika. his a Feiss ccccces ceteveaismes iten ene 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 
400—Incontestable clause requires affirmative action by insurer.—Timely notice of rescission 
of incontestable policy does not save its rights without further action.—Filing plea by 
insurer within incontestable period stops running of limitation. Powell v. Mutual Life 
Ina: Co. of New Seeks . Cod os dvciws cocuctas da teaenpeoeeendss beeen eedebeaeeens 17 
400—Life policy may establish reasonable period of limitation within which insurer must dis- 
cover and assert defenses. Insurer could rescind policy, on ground of fraud before incon- 
testable clause became effective, by any definite or conclusive word or act. Insurer held not 
to have rescinded policy within year after issuance, as required by provision making policy 
incontestable after each year. Stiegler v. Eureka Life Ins. Co. of Baltimore. (Md.).... 810 
400—Acts of insurer prior to time that policy became incontestable held not to amount to con- 
test. Policy not contestable after stipulated period, though insured died within that time. 
Repala v. Jolin Hancten But. Tae Ime. Co... CHG) 60 kccd veces ceukecd vege tavcketeceun 395 
400—Fraudulent statements in application could not be set up ag defense after two years 
where policy so provided. Harrison v. Provident Relief Ass’n of Washington, D. C. (Va.) 1099 


XI. Risks and Causes of Loss. 


(A) MARINE INSURANCE. 

§ 403. PERILS OF THE SEA. 

403—‘‘Perils of the seas’ insured against may vary with character of vessel. Sinking of in- 
sured vessel held due to “Perils of the sea.” Klein v. Globe & Rutgers Fire Ins. Co. of 
ew Tole GS. CC Bibiiccec nr sase tuned Rn ee ane aheed Cove CEkce te CaleetieLeater aden 464 

§ 408. JETTISONS. 

408—Underwriters held liable for damages to rudder and boiler of vessel. Chicago S. S. 
Lines, Inc., et al. v. United States Lioyds, Inc., et.al. (U. S.)...ccccsccccccccecccce 664 

§ 409. ARRESTS, RESTRAINTS, AND DETENTIONS 

409—Loss due to peril of sea, after vessel had been seized and was being navigated by naval 
officer, held recoverable under war risk policy. Standard Oil Co. of New Jersey v. 
Deed. Sate: Ss Eikas dacs cris naiisetvsdivdcanvasavechcowhasvenasvabeschnetaans 1144 


§ 413. PROXIMATE CAUSE OF LOSS. 
413—Proximate cause of destruction of vessel torpedoed by submarine held firing of torpedo, 
and not detention by British government which ye led vessel to make voyage. Aktie- 
bolaget M.. Bank v. Hanover Fire Ina: Co. CN. Yo) ccc ccc ccccccccsdscchecteccctedsene 919 
§ 416. NEGLIGENCE OF OWNERS, Geant. oa CREW. 
416—Underwriters held not liable for damages from sinking of vessel due at least in part 
to owner’s negligence. Chicago S. S. Lines, Inc., et al. v. United States Lloyds. Inc., 
CE be. Ba as a duke Sioa cncnicconct deuwed epmened uate Sea beceneasewenceseas wens 664 
(B) INSURANCE OF PROPERTY AND TITLES. 


§ 418. LIMITATIONS OF RISK AS TO PLACE. 





419. SITUATION OF PROPERTY INSURED. 
419—Suit for fire loss not sustained where property moved without insurer’s consent. Petition 

held not to set out cause of action. Wise v. Royal Ins. Co., Ltd. (Ga.).............. 88 
419—Seizure and confiscation by Canadian officers held confiscation by “‘municipal,” “federal,” 

or “‘state” authorities, within confiscation bond. Montana Auto Finance Corporation v. 
British & Federal Underwriters of Norwich Union Fire Ins. Soc., Limited, et al. (Mont.).... 980 
§ 421. FIRE. 


421—Neither insured’s negligence nor incendiarism by another bars recovery on fire policy. 
Insured may recover for loss from spread of fire or from heat of stove or fireplace. 
Insured held not entitled to recover on fire policy for jewelry placed in stove for safe- 
keeping destroyed by fire inadvertently made. Weiner v. St. Paul Fire & Marine 
WR GR. Geen Sea vc ence dttivinticaccccucesgessi neuer saadeous penbdtbedeweke oahese ‘Gen 

§ 424. ACCIDENT. ve 

424—Water and land are “objects” within accident insurance policies; damage to automobile 
by collision with bottom or further hank of chasm held within terms of accident policy 
indemnifying for collision. Insurer liable for damages to automobile from being es 
cipitated into chasm caused by washout; “accidental collision”. Tinker v. Boston 

Ce: Amarin, of Boston, Mant. COME) 66 ice cecccsdispthesies eves shige sinewave 1183 
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424—Liability for loss of automobile being Soups, held not limited to loss from “sinking, 


etc., of conveyance rather than car itself. ss of automobile sinking into water while 
ing "driven from ferryboat held covered by policy — against loss during transporta- 
tion. Importers & Exporters’ Ins. Co. v. Soma Nip ssa eewenwom 

§ 425. THEFT. 

425—“Theft” is a broader term than “Larceny,” and includes any vocet deprivation of 
property of another. Fidelity & Casualty Co. of New York v. Wathen. (Ky.)........... 

425— Meaning of term in contract not affected by legislative application thereof in defining 
crime. “‘Larceny’’ under penal statutes different from ‘theft’? under insurance policy 
even before extension of former term to include misuse of motor vehicles. ‘Theft’ not 
limited to what was “larceny” at common law. “Theft,” under automobile policy, not 
equivalent to “larceny” Peer use of motor vehicle. Van Vechten v. American 





501 


etn. Sea: Meee Hc is SN ec a os 4's Dk eb eens Wes RK wee he ends eae be ea eh iewd 983 
425—Words of clause of accident policy, “to rob insured by force,” held not to apply when 
crime committed was burglary. Clum v. New Amsterdam Casualty Co. (Pa.)........... 497 
425—Permitting another to use automobile to try it out without agreement to sell held not 
“conditional sale,’ and appropriation thereof by — person was “theft.” Southern 
Cee ae: ie SS, ELD, oho a achstine cecRd Oacieae he bh eael a ceuicnimed sc ado ok ein 734 
428—Insurer held liable though loss results from insured’s “ne ligence not amounting to fraud; 
policy held not to relieve insurer from liability for loss trom insured’s negligence before 
origin of fire. Charge that loss as direct result of insured’s negligence precluded recovery 
held error. Sandersville Oil Mill Co. v. Globe & Rutgers Fire Ins. Co. (Ga:)........ 85 
§ 428. NEGLIGENCE OF INSURED. 
428—Neither insured’s negligence nor incendiarism bh a bars recovery on fire policy. 
Weiner v. St. Paul Fire & Marine Ins. Co. (N. ¥ ig kaeee Sec ad ieagees een Kaeden 642 
§ 429. WRONGFUL ACTS OF INSURED. 
429—Right of corporation to recover where fire was incendiary act of stockholder held not to 
obtain where other stockholders not benefited. When corporation cannot recover on fire 
insurance policy on account of incendiary act of principal stockholder, stated. Sanders- 
ville Oil Mill Co. v. Globe & Rutgers Fire Ins. Co. (Ga.)....ccscccccccccccccccsccces 85 
(C) GUARANTY AND INDEMNITY INSURANCE, 
§ 430. DEFAULT OR OTHER MISCONDUCT OF-OFFICER QR EMPLOYEE. 
430—Treasurer’s payment of warrants due at beginning of period covered by fidelity bond, 
not loss by larceny or embezzlement within fidelity bond. Surety on fidelity bond not 
responsible for defaults antedating contract. Western Indemnity Co. v. Free and Accepted 
ee a ee a ge Per ore ee eee ry ee ee eee eee 1198 
$ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 
434—Plaintiff not entitled to maintain action for damages to automobile against insurer,» where 
insured at time of accident was not owner of automobile causing damage. Defendant not 
owner of automobile sold to employee under conditional sales contract, where in event of 
amar a would have been employee’s. Whitney v. Employers’ Indemnity Corpora- ; 
Oe. PR. i aa bins Ci ds tro on U0 02's SAE aD BAe anon PE ee ais es hase e eas lees 96 
§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 
435—“Jitney” ordinance held not to limit effect of licensee’s public liability insurance. 
Public liability insurance policy construed as contract of insurance, and not governed by 
law of suretyship. Liability insurer held liable to automobile bus owner, against whom 
navigation company recovered for injuries to passengers. Board. of Trade Livery Co. 
i. Sy GI A, SLNRODS) co va 0.000 Cen dur anksiis tee saes ees ch peees the saan 297 
435—Insurer held not liable for loss to insured from manner of operation of motor truck. 
Leaksville Light & Power Co. v. Georgia Casualty Co. (N. C.)...... cece cceceeceess 305 
435—Husband held entitled to recover under liability policy, amount of wife’s judgment 
against him for injuries. Roberts v. U nited States Fidelity & Guaranty Co. (N. C.).... 522 
435—Automobile liability policy held to exclude “business use” only, and not transportation of 
buggy without, remuneration. Transportation of goods for neighbor for hire in insured’s 
automobile is “business transportation,” within policy. Juskiewicz v. New Jersey Fidelity 
Pik. awe tee. RS TIN Finn Fas vin cs hacia tae ceed Shee thane kasha seta Fuiouds 518 
435—Obligation of insurance company under statutory contract of insurance applying to auto 
buses stated. Bess et al. v. Commonwealth Casualty Co. (N. Y.)......cccecceccccceees 1180 
§ 436. NEGLIGENCE OF INSURED. 
436—Automobile owner’s negligence in lighting match to ascertain quantity of gasoline in tank 
held proximate cause ot burns received by garage attendant. Hill v. New Amsterdam 
Copette WO. RM. Wile nos oda inc Wine nan, cc ce Siavicns yinwehs dedeceepen seus eS ehewanan 985 
(E) ACCIDENT AND HEALTH INSURANCE. 
§ 452. RISKS OF TRAVEL, RAILROADS, AND OTHER CONVEYANCES. 
452—Evidence held to show “wrecking” of electric car within policy term. Injuries of 
insured held result of wrecking of car rather than collision. Aurnhammer v. Brother- 
hood Acc. Co. (Mass). .....ececcsccrcccecececcccacccsecceccseceeesstesseeesvess 672 
452—Death from wound received while waiting on station platform not covered by travel policy 
covering accident while passenger in or on public conveyance. Dolge v. Commercial 
Casualty Ins. Co.) CM. Wada soos cece cc ctsecess ccs ecouscwscnsseseshesesdeessestenee 492 
§ 455. EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 
455—Killing not accidental unless killer’s mind_so Sevens that he was unable to distinguish 
et from wrong on particular occasion. National Life & Accident Ins, Co. v. Hannon. 263 
458 Eahecy resulting from ordinary means voluntarily Rg nb in a not unusual or un- 
expected way held not caused by “accidental means”; ‘‘means.’’ Caldwell v. Travelers’ 
Reidy EK | AMO) oc otk p oh mcdw sens pos danues bashes Sabhes ie eks She una sere igs ban SECT e 943 


§ 456. EXTERNAL, AND VISIBLE SIGNS OF INJURY. 
456—Provision of policy making insurer liable only in case of external and visible marks 
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of injury to be liberally construed in favor of insured. ‘External and visible marks” 
of injury required by accident insurance policy need not be immediately visible or 
enduring; evidence as to injury held to meet requirements of accident policy as to 
external and visible marks. Feis v. United States Ins. Co. (Neb.)..... éunkes thes 675 
§ 462. VIOLATION OF LAW. 
462—Where insured, while assaulting marshal, was killed by him, insurer not liable, though 
killing not justified, pleas not defective. Hobbs v. Sovereign Camp W. O. W. (Ala.).... 793 
462—“Sickness” or “Disease” does not extend to or include accidental injuries. Questions 
whether insured’s accidental injury while riding freight train prevented recovery under 
policy held for jury; effect of provision against sickness, due to violation of law, stated. 
Poole v. Imperial Mut. Life & Health Ins. Co. (N. Cy Uivdcwdeecn’sd¥cscabutereaen 121 
§ 465. SUICIDE OR SELF-INFLICTED INJURIES. 
465—No recovery for self-inflicted death, unless insured so insane as not to understand act he 


was committing. Anderson v; Standard Acc. Ins. Co. Cac ches ceneve sass uhan tas 
rT by insane person “accidental death.” meer v. Mutual Life of Illinois. 
MY snadsenessauyetendhaea cag aenes ee eeeacwennakias vat eebesvevectenteseakeact 


§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 
466—Where accidental injury proximate cause of death, = of other contributory causes 


isnmaterial. Paciie Mut. Lite Ins. Co; wi Sante. CAMS can cia venice ce diocaccessaces 476 
§ 467. LIMITATIONS AS TO TIME OF DEATH oa DISABILITY CAUSED BY 
ACCIDENT. 
467—Accident gar held not to impose liability for loss of eye more than 90 days after 
accident. ford v. North American Accident Ins. Co. (U. S.)...ccccccccccssccssesece 927 


(A) MARINE INSURANCE, 


XIII. Extent of Loss and Liability of Insurer. 
§ 468. ACTUAL TOTAL LOSS. 


468—Actual total loss of vessel. Klein v. Globe & Rutgers Fire Ins. Co. of New York City. 
Ce BD Sisvccdcondcacdanacts cb duascaedcgussseethiv dusters Ulaeankteounlesscennernl 464 


§ 469. CONSTRUCTIVE TOTAL LOSS. 

469—Policy may limit right to abandon vessel as ——— total loss. Klein v. Globe & 
Ratgers Fire tas. €a.. ct Wew. York Clty... CU. Si). canine dius ciwedcccasda nd ccvuatbaad 464 

§ 470. ABANDONMENT. 

470—Abandonment condition precedent to recovery for constructive total loss. To authorize 
abandonment, vessel must be actual or constructive total loss. Duty of owner to determine 
cause and extent of loss. Klein v. Globe & Rutgers Fire Ins. Co. of New York City. (U.S.) 464 

470—Mere raising of vessel held not acceptance of abandonment to underwriters. Under- 
writers having raised vessel to minimize loss held not obliged to make repairs before 
tendering her back. Acts of president of owner corporation held waiver of attempted 
abandonment of vessel to underwriters. It is duty of insured owner of vessel, on its 
sinking, to make adequate investigation wx cause and cost of raising and repairing 
before abandonment to underwriters. Whether loss is in an “fact; “high «prob 

‘high pro 


abandonment of vessel to underwriters - eculiarly question + fact; 
ability”. rule being applicable. Chicago c's Lines, Inc., et al. United States 
S20yee: “Ties, Oe GE - GER Bhs ccacavccvcsTeeisteshe cdaewecdeapeebeviswacwhensaees 664 
§ a PARTIAL LOSS IN GENERAL. 
471—Marine policy covers losses from latent injuries. Klein v. Globe & Rutgers Fire Ins. Co. 
ra Wow: Seem. Chess Cade Gade ocket oxwoss.ctesweseensenets capdecebecinaevdges Gheneue 464 


(B) INSURANCE OF PROPERTY OR TITLES, 


§ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY-LAWS, OR 
CHARTER. 

(1). In general. 
495(1)—Average clause inapplicable, where the policy covers only one building. American Ins. 
Co. v. Damascus Lumber Co., Inc. Va.) 1 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 500. —— VALUED POLICIES. 

500—Lessee has insurable interest; lessee may recover full amount of fire policy issued to 
him on leased premises. Fire policy issued to lessee, entitling lessee to full amount of 
policy and not merely of value of unexpired lease, held not contrary to public policy. 
Mississippi Fir Ins. Co. v. Planters’ Bank of Tunica. (Miss.).......-..eccccseccecceves 1126 

§ 501. INSURANCE OF PART OF VALUE. 3 

501—Building and contents considered eg one item, in determining proportion of liability. Fire- 
man’s Ins. Co. of Newark, N. J. Temple Laundry Co. (Ind.) 88 

§ 504. EFFECT OF OTHER INSU RANCE 

504—Liability of insurer under fire policy covering machinery and fixtures only where blanket 
policies covered why machinery, and —s t peeea Tremont Woodworking Co., Inc., 


v. State Assur. Co., Ltd., of England. CN. ineteadnedia an dewhedk an bondcadeamvadlecn 436 
504—Mother’s property held covered by son’s bursa policy, so as to require apportionment 

of loss. Balzer v. Globe Indemnity Co. Y) o DEER e Ses ak heeiaka atena kami ae $71 
504—Mortgagee not limited in recovery to ae of first policy. Federal Land Bank of 

Columbia et al. v. Atlas Assur. Co. (N. C.)......--eeeeee SEC ia csoha te eb kun ea usaaeeh 438 


$ 505. DUTIES OF INSURED AFTER LOSS. 

- 505—Neglect to separate damaged and undamaged property after store fire held not ground for 
non-suit. Radwanski v. Scottish Union and National Ins. Co. (N. J.).......ceeeeceees 434 

§ 507. LOSS OF RENT AND PROFITS. 

507—Under fire policy, insuring profits on merchandise held profits were to be determined 
on basis of market prices at time of fire. Fire policy, insuring profits on merchandise 
insured gross profits without deducting expenses. States Import & Export Corporation v. 
Bastford: Fire Ine: Co: (0B...) . cccteseddvesecnseseecncces osveaedentdeeackeens tees 275 
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507—Policy on hops under contract of sale held to cover interest of insured in contract; 
seep not void as over insurance. Schumacher et al. v. North British & Mercantile 
n 





By. Sl es RE died in56eo ces ebamsccties Spe eames neki RE CRSENe Cxa Nee we 624 


(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 512. LIABILITIES ‘INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 

$12—“Indemnity against loss” defined and differentiated from ‘ ‘indemnity | against liability.” 
Right of action on indemnity policy held to accrue upon_insurer’s failure to pay 


judgment ‘duly rendered. Klotzbach v. Bull Dog Auto Fire Ins. Ass’n. (Mo.)....... 
512—Cause of action on automobile liability policy complete when liability for loss attacheg. 
Fentress v. Rutledge (Royal Indemnity Co., Garnishee). (Va.).........+e+eee% thahas 


514. DAMAGES INCURRED OR PAID. 
14—Defense of advice of counsel held not available to insurer charged with negligent 
failure to settle claim within limits of policy. Lack of absolute agreement to make 
settlement is not decisive of insurer’s liability for negligent failure to settle claim 
against insured. Insurer’s adverse interest does not preclude it from acting as agent 
for insured in negotiating settlement of claim against insured. Agent having adverse 
interest and exclusive control of negotiations is bound to give principal’s rights at least 
as great consideration as he does his own. Policy binding insurer to settle claims against 
insured in accordance with law held not referrable alone to payment of judgments. Rule 
against extension of insurer’s liability to relieve insured of all respotisibllity does not 
apply to relieve insurer of liability for negligent failure to settle claim within policy 
limits. Insurer has not arbitrary power to refuse to make settlement of claim against 
insured in absence of explicit contract to that effect. Insurer held liable for negligent 
failure to settle claim within limits of policy. Douglas v. United States Fidelity ., 
ey Ti TIE ERs, 2 oc a S08 cebgescae's paneevs thet wae asthe ore ieEn et eepaies bene 
$14—Insured held entitled to recover on liability policy, though judgments against insured = 
in eo. iajered meee were not paid. Juskiewicz v. New Jersey Fidelity & Plate Glass 
ns. Co (N. Tc cce eases od eno.o6 00s ose tebe ee bs en ie bneetae pasannaeeeh seers eecccce 
514—Policy against liability for accidental injuries does not cover contract "Claims against 
insured for care and treatment of injured person. Cohen v. Employers’ Liability Assur. 


723 
743 


Cosperation; iAeitied, of Tomdan, TMestatd, 0085 Yi. oc «cine c-c ac nakdonateesanecve cas 1182 


514—Present fixed liability to pay insured’s loss must be shown to hold indemnity insurer 
liable to injured third party. Indemnity insurer not liable as garnishee on unsatisfied 
judgment against insured. Harshness of and imperfect relief afforded by indemnity policy 
not ground for contrary construction. Payment of proceeds of impounded automobile on 
judgment against owner held not compliance with condition of indemnity policy requiring 
payment of judgment before RE. EEN Ws ERs ON WOKE ans vchsedleeepes caeNeeeRes 

(D) LIFE INSURANCE 

§ 515. AMOUNT PAYABLE ON DEATH. 


523 


515—“Self-destruction” clause in ad, not construed to include accidental killing. Parker v. 


ey ee ee Ns Es Rho ci san cave w usin sd annwaviev.catiuwicing nas Fagen camet ss 


§ 518. LIMITATION OF seamnliey AS TO AMOUNT OF ASSESSMENT. 

518—That stipulated premiums paid were insufficient to mature policy held no defense in 
action on- matured policy. Hall v. Wisconsin Life Ins. Co. (Wis.).........ceeceeeeeeees 

§ 519. PARTICIPATION IN DIVIDENDS OR PROFITS. 

$ 520. - GENERAL. 

$20—Slip attached to policy as illustration of possible dividends held not part of policy nor 
guarantee of such dividends. State ex rel New York Life Ins. Co. v. Trimble, Judge, 
OEE, MND 5 Sk iors Aca eid die RNS eC ose is 0 cree FUR C ERI wae REraelh Tost haen eat Eee aaawen 

$ 524. TOTAL DISABILITY. 

$24—Phrase, “Wholly incapacitated and thereby permanently and continuously prevented from 
engaging in any avocation whatsoever for remuneration or profit,” construed. Insured’s 
acts held not to preclude recovery for total incapacitation to engage in any remunerative 
avocation. Insured continuing in active charge of farm and attending directors’ meetings 
not totally incapacitated to engage in remunerative avocation. Lee v. New York Life 





BR Aes Lite SAD ochigt ov cusensy 5085s Ce Rb asa eeicn esas bine cpe eatane des cau waes Ses 
§ 525. CONFINEMENT TO HOUSE OR BED UNDER CARE OF PHYSICIAN. 
$25—Insured held confined to house. Musser v. Great Northern Life Ins. Co. (Mo.)....... 


$ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 
$27—Injury while riding on fender of street car as passenger held within double inaemnity 
provision. Farber v. Mutual Life Ins. Co. of New York. (Mass.).............2eeeeees 
527—Death of insured by falling down an elevator shaft held not while “riding in an 
elevator.” Double indemnity clause held to apply where insured was killed by falling 
down “elevator” shaft. London Guarantee & Accident Co., Limited, v. Ladd (U. S.). 


870 


836 


210 


490 


392 


- 286 


527—Health and, accident policies may provide for payment of valued benefit, notwithstanding 


standard provisions law, providing for payment of “Indemnity.” State ex rel. Time 
a a er a RES... ob or dais cae dmnign ea ha a eakuhele ereaGee eeaWiw eae baste 
$ 531. CLASSIFICATION OF RISK. | 
§31—Violation of accident policy not clear in view of schedules and occupation as stated in 
policy. Construction of ‘“‘truckman” in schedule doubtful. Norlund v. Reliance Life 


a: Shs He Le, COMES os 0 Sus 0k eS ES Caren ahi nos a On beh ees en werws sehen sued 11 


$ 5314. ——————_ 

§31%4—Insured entitled to reasonable opportunity to give written notice of additional 
insurance before prior insurer may pro rate loss. Aaberg v. Minnesota Commercial 
Ra: UOT oon pion en 855.6405 ed Neat abnded ndeun de aos tes EAN oN ee EUR Oe eRe Eee 


XIV. Notice and Proof of Loss. 


j 535. NECESSITY OF NOTICE. 
35—Noncompliance with stipulation as to notices of sickness and death of insured cow 
ordinarily precludes recovery. Hartford Live Stock Ins. Co. v. Henning. (Ky.).... 
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§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOFS. 
537—Notice of accidental injury not required of death beneficiary. Pacific Mut. Life Ins. Co. 
U GEM, CBI et icd vena dcdtgiepd eeu sidcseiona dedlaceias thy Olean etl eae «+. 476 


§ 538. PERSONS TO WHOM NOTICE OF PROOF MAY BE GIVEN OR MADE. 
538—Where insurer received timely notice of insured’s death, authority of agent to receive 


notice was immaterial. Massachusetts Protective Ass’n. v. Cranford. (Miss.).......... 487 
$ 539. TIME FOR NOTICE AND PROOF. 
(1). In general. 
539(1)—Notice of re" death held given within reasonable time. Pacific Mut. Life Ins. 
Ca. Y. SMR CAPT, ic cccvccuss és'os awed tesliegus 44 tehdiebacadeacedutaahine eatin euh 476 
539(1)—Provision of hail policy that notice of loss or damage must be mailed within 48 
hours thereafter was not unreasonable. Mayse v. Great American Ins. Co. (Kans.)....1017 
539(1)—“Immediate”, “Forthwith” defined; when timeliness is question for jury stated. 
Macchia v. Scottish eon me Seetnemen: Bee.) Ce. CS. ks wun wctadaauheuteeuns 117 
539(1)—Statute as to stipulations for notice of claim for damages held not applicable to 
provision in policy for notice of theft. Southern Casualty Co. v. Landry. (Tex.).... 734 
(3). “Immediate” notice. 
539(3)—Notice sent 17 days after loss held “immediate.” Southern- Casualty Co. v. 
Landry. ECP d a 65 65-550 he de pes. doasnd tno 00 lee skates Kates au bad ork Umea Ona eee 734 
539(3)—Provision in fidelity bond for notice of loss “immediately” on discovery void. 
Western Indemnity Co. v. Free and Accepted Masons of Texas et al. (Tex.)........... 1198 


(5). Effect of failure or delay. 
539(5)—Proof of loss in time required by policy or written extension of time necessary. Bank 
of South Jacksonville v. Hartford Fire Ins. Co. (U. S.) 
(6). Excuses for failure or delay. 
539(6)—Recovery on accident policy denied where delay in giving notice of accident caused by 
negligence of insured. Cochrane v. Massachusetts Bonding & Ins. Co. (Col.).....-..... 477 
539(6)—Noncompliance with provisions of policy insuring cow held not excused by owner’s 
absence and employee’s ignorance of insurance. Hartford Live Stock Ins. Co. v. 
Raemans.. € CHD basic vices specs be eka oe nod eden e cede 775 
539(6)—Failure to yo roof of loss, did not preclude recovery where due to insurer’s 
failure to furnish blanks. Massachusetts Protective Ass’n v. Cranford. (Miss.) 
§ 540. SUFFICIENCY OF NOTICE. 
$40—Testimony of oral notification of accident causing loss properly excluded. Lehrhoff v. 
Canthiontal Caatialey End: Ca (8 OB icdincc-c cies pe pated ssa esd taccktinnn Cette cas 1214 


§ 543. PROOFS OF DEATH OF OR INJURY TO INSURED. 

543—Proof of death may be made in any manner, in absence of specific requirement of policy. 
Actas Life Ins: Co. ¥;. Date: CARE. csc elas eho dnc ncsakiookanereeais 

543—Proof of loss from accident held sufficient. Aurnhammer vy. Brotherhood Acc. Co. 
CHING) | 5 Eis dc wcguneddenend iMG Cede s ceed COSDROLiae beta Nr en SSE LOR PEL bet Gat 672 
545. VERIFICATION OF STATEMENT OR PROOFS. 

545—When complted contract for insurance exists stated; when oath to proof of loss is suffi- 
cient stated; refusal of nonsuit held without error; directing verdict for insured for 
full amount of policy held proper. New Jersey Ins. Co. of Newark v. Rowell. Cee aca ek 1117 

§ 546. CERTIFICATE OF MAGISTRATE OR OTHER OFFICER 

546—Certificate of notary public held compliance with policy condition requiring certificate by 
magistrate or notary public. Radwanski v. Scottish Union & National Ins. Co. (N. J.).. 434 

§ 552. MISSTATEMENTS OR OMISSIONS. 

552—Incorrect statements in proof of loss, if honestly made, did not make policy void. 
Caomten Fite ins. Bie o: 3: FO. EEGs Ged Sete iks dacccesndadanssneuuanase ceaeaaees 872 


§ 553. FRAUD OR FALSE SWEARING. 
(1). In general. 
553(1)—False statements in proofs of loss by fire must have been made with intent to deceive 
insurer concerning matter material to insurance to defeat recovery. Strauss v. Insurance 





Ca. of arti Mamas GW. CE co on occa dusnsscdcencdcabanecuteet catuhesaticestioe 886 
553(1)—Exaggeration of value as mere opinion does not avoid fire policy. Campbell et al. 
v. Grout Lobes “ian: Co... of Cilitieo, Fis CIRSBR ac cic eens db bctuReeeccs ctccuwkes ceees 273 
§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS AND 
OBJECTIONS. 
§ 555. IN GENERAL. ; : 
555—Proof of loss may be waived. Morrison v. Concordia Fire Ins. Co. of Milwaukee, 
Wis. COOMA 53 Wien cen Ceuddsueicctnavee esas aawtas vatican ite Snel eco trde desde ees 63 
§ 558. —— IMPLIED WAIVER IN GENERAL. 


(1). Acts and conduct in*general. 
558(1)—Presentation of formal proof of loss may be waived. Jenkins v. Franklin Fire Ins. 
Co: of PRERAOMRIR CHOI sk dec cidss cc nei seues Fed eee ce eceed chanting backheubeonas 913 
(5). Failure to make sufficient demand. 
558(5)—Under by-law of beneficiary society, failure to furnish report of physician every 30 
days during disability held not to forfeit benefits. Aaberg v. Minnesota Commercial 
Wiesi's: Sak eC) ok cicadas deeousloctesnedtcok Guy ele mannbal seas caeece panama 939 


§ 559. DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Insurer held to have waived right to further proof of insured’s death. Aetna uu 





Tae, (Ce wo Dee, — CR ooo cign cc ec ncd asaas Se ee vase V aa kesne ee R2eeb eee TkOaaes 
559(1)—Failure of insured to fic proof of loss held not ground for non-suit, in view of 
insurer’s unexplained denial of liability. Radwanski v. Scottish Union & National Ins. 


Cae CMS Fed os cvcwhe's cacnwenccensinndhs0cndd de Gaevle essvern Oeekaeees tamkceereentes . 434 
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559(1)—Denial by agent of insurer of liability under licy after investigation held waiver 
of further proof of loss. Phoenix Ins. Co. of isetienl, Con. et al. v. School Dist. No. ry 
f= Catensioke :Coumis. COUR) sien oc 0ns 6 vis se con 660s senha kddas etapauigalss Sskuaiecnc hs 11 

(2). Life, accident and liability insurance. 

559(2)—Refusal to pay on ground that policy was not in force at time of injury con- 
stitutes waiver of notice and proof of loss. Feis v. United States Ins. Go. eb.).. 675 

559(2)—Where insurer rejected insured’s claim on ground policy was canceled fling, proot 
of loss was not required. Grossman v. London Guarantee & Acc. Co., Limited. (N 1148 


$ 560. FAILURE TO OBJECT OR STATE GROUNDS. 
(2). Necessity of specific objection. 
560(2)—Fire insurance company must indicate particulars in which requirements of policy 
as to notice and preliminary proof of loss have not been complied with, mere notice 
that conditions must be strictly enforced not being sufficient. Reineke et al. v. Common- 
wean: tas: ‘Ca. of Brew Worm... CHS Sad oc o6n c obs ee ks a bie bass Pee teeta pause lerncnenes 1130 
(3). Specifying grounds of objections as waiver of other grounds. 
560(3)—Objection to specified defects in proof of loss constitutes waiver of all others not 
mentioned. On denial of liability by insurer on sole ground that claim is excessive, all 
other objections to proof of loss are waived. If only objection to proof of loss is that 
proof is not signed by insured, insurer waives requirement that prof — be sworn to 
by insured. Reineke et al. v. Commonwealth Ins. Co. of New York Coty sds tae ts ec ce 1130 


XV. Adjustment of Loss. 


§ 564. APPOINTMENT ~ ADJUSTERS. 

564—Statements of insurer’s appraiser held not purely hearsay, but competent to show bias 
or prejudice; statements o a. not competent to show authority to represent com- 
pany in adjustment of loss. liott v. Fidelity-Phenix Fire Ins. Co. of New York. (Mo.) 724 


$ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 

565—Insurer’s assistant superintendent held without authority to agree to settle claim. Horner 
ee ge 8 ee Pe ee pee re ey eae nr eee toes 145 

§ 566. EFFECT OF ADJUSTMENT. : 

566—Proof of extent of loss in addition to amount fixed by agreement of parties held unriecessary 


Agreement fixing amount of loss does not preclude denial of liability by insurer. Oberman et 
¥. 1meeed..Siatets Five Tee: Co. of ‘ee Fee. | Gy ac. oh vic nc dtni sec dcisch on cake 91 


§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRATION. 
567—Appraisal provisions not compulsory until acted on. Gratz v. Insurance Co. of North 
PR, | SD a 5 ris 665 ESS CECE HELSO REREAD RAR OLDE CERAM LAG COVER Rha Rae 908 
§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1). Form, requisites, and validity of award in general. 
574(1)—Award made pursuant to fire policy held final in absence of showing of fraud or 


mistake of appraisers. Globe & Rutgers Fire Ins. Co. v. Horner et al. (Azk.)..,..... 255 
574(1)—Appraisers’ award held not binding as to sound value -_ amount of loss or damage. 

Elliott v. Fidelity-Phenix Fire Ins. Co. of New York. SR ans. ct homes ter eke bouts oes 724 
574(5)—Provision as to conclusiveness of appraisers’ award * construed as qualified by 

statute. Elliott v. Fidelity-Phenix Fire Ins. Co. of New York. (Mo.)...........00.- ‘ 


(7). Actions. 
574(7)—Action on award properly begun at common law. Queen Ins. Co. v. Marks et $ 


CHES ona snack be UNe 68 0 0Wea Sh ddg a amen o's CEC irs ar Ss oe Pale wes ace ole ae oivs 4 eNO Ue ka dween « 
(5). Effect of award in general. 


$ 578. REFUSAL TO ADJUST OR ARBITRATE LOSS. 
578—Insurer held not estopped to contest loss by refusal to comply with demand for 
appraisal. Gratz v. Insurance Co. of North America. (Pa.)........0.cecececcccceceecs 908 


§$ 579. SETTLEMENT BETWEEN PARTIES. : , 
579—Settlement binding on insurer though policy did not cover loss in question. Dobbs v. 
Pee. aU AOE S56; CIN: Bad oc 0:55 20.0 08 6.8 See 00010 addi cans Raabe enees ey diane 1216 


XVI. Right to Proceeds. 


§ 580. oe a TO OWNER OF PROPERTY OR INTEREST INSURED. 
(1). n general. 
580(1)—Vendee held to have no claim on insurance money received by vendor on building 
destroyed by fire before conveyance. Brownell v. Board of Education of Inside Tax 
Diet. Ob City ot Saves Barings (Wi) 6b 5 oi ccac oe ven 5450 vs i vee stevens 901 
(2). Property subject to mortgage or other lien. 
580(2)—Mortgagee held to have lien on proceeds of policy ex: sting at execution of mortgage 
requiring property to be insured for benefit of mortgagee as its interest should appear. 
Mortgagee held entitled to enforce partical assignment of insurance in equity. First 
Nat. Bank of Pocatello v. Commercial Union Assur. Co., Limited, of London, England, 
ROP RIOD 9. oha og 55.b spied ms Cb NEAR OL Olah aR an lo DE aWiGien sad Rake aT eRe a ek cake 876 
580(2)—Mortgagee has equitable lien on proceeds of insurance, where mortgage required that 
buildings be insured. Frensely Bros. Lumber Co. v. Fireman’s Fund Ins. Co. (Okla.).. 108 


§ 581. POLICY ae ‘ABLE TO OR FOR 1 OF MORTGAGEE OF PROPERTY 


INSUR 
581—Insurer held ae to mortgagee under provision in application which was attached to 
policy. Fuller v. United Statea Fire Ins. Co. (Kamns.)...........cesesecncceeerecces 430 


581—Mortgagee held entitled to benefit of insurance by mortgagor, though it did not know 

of insurance until after loss. Acceptance of provisions of standard mortgage clause or 

licy by mortgagee or trustee not required to complete contract of insurance. Federal 
Lend Bank of ‘Gamma oe ai. v. Afine Amer. Go, “CR. Che cicccscnckees cceresewiices 438 
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§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY INSURED. 
582—Lessee has insurable interest; lessee may recover full amount of fire policy issued to 
him on leased premiums. Mississippi Fire Ins. Co. v. Planters’ Bank of Tuncia. (Miss.) 1126 


§ 583. LIFE aE eae PAYABLE TO INSURED, HIS REPRESENTA- 
(2). Policy payable to relative or person equitably entitled. 

583(2)—Industrial policy, permitting payment to any person equitably ptitled thereto, con- 
strued. Person of no financial responsibility promising to pay insur *s funeral expenses, 
Held not equitably entitled to insurance money. Stranger, receiving insurance intended for 
funeral expenses on promise to pay them, held agent of insurer, and not of under- 
taker, Zernow v.. Peedemiesl tom. Ca, - Cis Tiss sucecdesbcsccrexccdecdotcsVeduncassit 208 

583(2)—Parent of insured not entitled to sue under “facility: of payment caluse,” where 
right given only to executor or administrator. Metropolitan Lite Ins. Co. v. Chappell 


GG. CED So sch wani dave cheaucdac ones Mhcesae a eaksbesceculekettecaacartsadt tae 1089 
§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 


(3). Policy payable to wife. 
585(3)—Insurance soley on life of husband, payable to wife and her personal representa- 
ae held gift to her of policy and proceeds. Castagnola et al. v. Canepa et al. 
RRGMEa) 5 co hd. KA Wim Sends d sind halve khahacks 655 8006s and ee cece 
(4). Policy payable to husband, or wife, and children. 
585(4)—Policy payable to “children” held not to include grandchildren surviving deceased 
child. Bailey v. — OU. “es Sanco bess orc Kev deaceeeeat kauntacestsicacsbtare 49 


(6). Beneficiary paying premiums. 
585(6)—First named beneficiary who paid all premiums entitled to proceeds of policy as 
against wife of insured. Jacobson v. New York Life Ins. Co. et al. (Ia. S. C.)........... 1071 
§ 586. VESTED INTEREST OF BENEFICIARY. 





586—Insurance company’s waiver of requirements for change of beneficiary could not impair 
“vested” right of true beneficiary... Interest in policy vests in named beneficiary at death 
of insured, unless beneficiary changed in legal effect. McDonald et al., v. McDonald. 


CATED oc cvnngicbead 156 en andes s cin cobien's dls OudeeCianadesshiecees Uheaemee ts tiene 357 
586—When interest of beneficiary mere expectancy stated. Castagnola et al. v. Canepa 
Se ah CERME)) ove Sc cdecidiawcedis 4+ cewekh Uru sukd Uinle cian cece weeeel eee 196 


586—When policy vests in beneficiary stated; consent of beneficiary necessary to change. 
General rule as to change of beneficiary under policy stated. Merchants’ Bank et al. v. 


Gemtied. 4G 6 cic pnccusSen ach itn ie Beker Os ced dake de Sei ieee 12 
586—Beneficiary’s interest in accident policy held not vested as against claim of insured. 

‘Petts :-e,. Temeeree: COR 5 wii hisw ccc wc dct alae nd cuekt anece Raeaa ule oes aniwal 1018 
586—Beneficiary has no “vested interest” where beneficiary may be changed at will of 

imams. Th 96 Woe OSE va ode Sarin Oe sao Ci vane pack bc wart trea ede ctewas ante 1049 


586—Beneficiary had no vested right where policy reserved to insured the right to change 
beneficiary. Brown v. Home Life Ins. Co. of New York (Colvin et al., Interveners.). 
CER BD nd os pda net Shcle nthe prom pias had ee astute tabcedes Sate e mee cee es 1053 
586—Ordinarily wife acquires vested interest in husband’s life policy in her name which 
cannot be divested by husband’s declarations. Truelsch v. Northwestern Mutual Life 
Tit. Cai. CE he CRBs Sic eink ida hzeins it tpadand sana eae ee Dekh awedeadtecnane 1105 


§ 587. CHANGE OF BENEFICIARY. 
587—By interpleding, insurance company waived, as to its interests, requirements of policy 
as to change of beneficiary. Insured entitled to change of beneficiary at time of, or within 
reasonable time after, written request. Sufficient to allege ag excuse for insured’ s failure 
to produce policy for indorsement of change of ee thereon that named beneficiary 
had possession. McDonald et al., y. McDonald. (Ala.)..........cccecccccceccccccvcs 357 
587—Beneficiary preventing indorsement of change of beneficiary through fraud and con- 
cealment of policy cannot urge absence of such imdorsement. Principles governing change 
of beneficiary apply to fraternal and ordinary life insurance companies. Indorsement 
of change of beneficiary on policy can be enforced after death of insured. Judgment 
for new beneficiary not reversed although name not indorsed on policy. New York Life 
Ins. Co. v. Rose et al. (Calif.).... 0c. cescccccevcceccccsccsccccscccctcsseccccessecs 1061 
587—When policy vests in beneficiary stated; consent of beneficiary necessary to change.—Right 
to change beneficiary held one of contract.—Assignment of policy held substitution of new 
beneficiary. Merchants’ Bank et‘al. vy. Garrard. (Ga.).i......cdecsccccccccccccsecce 12 
587—Insured may not revoke wife as beneficiary and name another in her stead, if policy 
does not create such right. Valid change of beneficiary, though without latter’s consent, 
deprives former beneficiary of interest in policy permitting such chnaeg. Change in 
beneficiary and assignment of policy held not invalidated by insured’s assignment of 
policy before changing beneficiary. Change in beneficiary and assignment of policy held 





valid. . Menrish ©. Preer e6 oh: GROG 6 cri o eee kc wend seis st eeereeveees eeeeees + +1065 
587—Where right reserved insured may change ae at any time, in compliance with 
rules. Jacobson v. New York Life Ims. Co. et al. (Ta.).......cccccscccccccccccccscess 1072 


587—Equity will regard indorsement of change of beneficiary as mopleted where insured 
failed without valid reason to make a Brown v. Home Life Ins. Co. of 
New York. (Colvin et al., Interveners.). U. S.)...-.eseeseccceesncreeccnvececeseens 1053 

587—Insured held not required to sign blanks requesting change in beneficiary with own hand. 
Typewritten signature to request for change of beneficiary held sufficient. Separate form 
attached to policy sufficient under provision requiring insurer’s consent to change of bene- 
ficiary “indorsed” thereon. Buckner v. Ridgely Protective Ass’n et al. (Wash.)........ 291 

$ 591%. INDEMNITY INSURANCE. 

591%4—Judgment against taxicab company enforceable against insurer, though procured by 
writ of inquiry. Devlin v. New York Mut. Casualty Taxicab Ins. Co. (N. Y.)....... - 303 
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591%4—Statute as to provision of automobile liability insurance policy held not violative of 
due process clause. Merchants’ Mut. Automobile Liability Ins. Co. v. Smart. (U. S.)....1166 


§ 592. POLICY PROCURED WITH MONEY WRONGFULLY OBTAINED OR STOLEN. 
592—Bank’s receiver held entitled to portion of proceeds of life policy, where insured —“ 
premiums in part from misappropriated funds. Vorlander et al. v. Keyes. -) 
592—Right to follow embezzled moyey held not lost because of use thereof for premiums 
on life policies payable to wife. Trust impressed on employee’s life policies held not 
limited to amount of premiums paid out of embezzled funds. Truelsch v. Northwestern 
Mutual Life Ins. Co. et al. (Wis.).......... Pec eTebadsa ch sewers Woe shes'eak : 


§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 

594—Assignees of ae policy held to have no greater rights against insurers than insured had. 
Hartford Fire Ins. Co. et al. v. Citizens’ Bank of Booneville et al. (Ark.).......... 626 

594—Assignment of claim held vadid under statute. Smith (Sheriff, substituted) v. Farm 
Pseperty:-Biat.* Tne. - Bae a: OF TAWA: COR) so 055 See AN h 8s Vas wes RR wek een AL Cea eS Se 1120 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 

595—Evidence held to warrant inference insurance adjuster was acting for company in awarding 
contract for repairs of automobiles. Conduct of insurer held recognition of adjuster’s authority 
to adjust claim. Election to repair automobile held within scope of agent’s powers. Evidence 


held to warrant inference insurer had elected to repair car. Councill v. Sun Ins. Co. | 
London. (Md.) 


§ 598. INTEREST ON AMOUNT OF LOSS. 
598—lInterest properly allowed on amount recovered from ee on marine war risk 
policy. Standard Oil Co. of New Jersey v. United States. (U. S.).......cccceeccecces 1144 


$ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—Direct, express, and specific evidence of vexations refusal not necessary. Murray v. 
Niagara Ree AR: ECG, OCD is 6 5: v a6 sink wwlele diles amb WS Wwhessitee ee elbs Rabe ee eres ee hues 102 

602—Statute providing for damages on insurer’s vexatious refusal to pay loss construed. 
Schwartz v. National Acc. Soc. (Mo.) 

602—Statute imposing penalty on insurance companies for failure to pay losses promptly, 
held penal statute to be construed strictly. Kimball et al., v. Parks et al. (Tenn) 

602—Converted policy held not contract of state in which insured was living at time of 
conversion, but of state in which original policy was issued; policy not subject to Texas . 
statute penalizing delay in payment. Etna Life Ins. Co. et al. v. Dunken. (U. S.).... 353 


§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 
603—Letter by counsel of mortgagee held not ‘“‘waiver” of right against insured. Federal 
Land Bank of Columbia et al. y. Atlas Assur. Co. (N. C.) 


§ 605. SUBROGATION OF INSURER. 


§ 606——ON PAYMENT OF LOSS IN GENERAL. 
(1). In general. 
606(1)—Attorney in fact for automobile reciprocal insurers, held not entitled to sue in own 
name. Lnderwriters’ Exch. y. Indianapolis Street Ry. Co. (Ind.) 
606(1)—Insurers on payment of loss subrogated to rights of owner against railroad causing 
loss. Claimant of property destroyed by fire held not entitled as against subrogated 
insurance companies to recovery from railroad responsible for fire. Terry v. Reciprocal 
cans SEO; CMG 55 a o'ktc arvnnin Ons bain oe CEMENT 5g NES CER RMSE oF Hee CVE SR AES 
606(1)—Insurance company, if subrogated to rights of owner for damage to car, entitled to 
recover payment to owner for such damage. Fact that insurer of car was liable only 
for theft, held not to affect right to recover against keeper of garage for misdelivery of 
car. Directing verdict for insurer of car against garage keeper for misdelivery of 
car held proper. Potomac Ins. Co. v. Nickson. (Utah) 
(5). Subrogation under guaranty and indemnity policies. : 
606(5)—State bonding fund held not to have right of subrogation in competition with 
partially satisfied creditor. Olsness, State Ins. Com’r. v. Baird et al. (N. D.) 
$ 607. UNDER ASSIGNMENT OF RIGHTS OF INSURED. 
607—Insurer entitled to recover to extent of right of assignor. Potomac Ins. 
Nickson. (Utah) 


XVIII. Actions on Policies. 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(2). Notice and proof of loss. 
612(2)—Statutory provisions, as to contract stipulations for notice of claim for damages, 
apply to provisions for notice of loss in fidelity bonds. Western Indemnity Co. v. Free 
and ew enaien: OE "Teeee: ot Gl, SE ds wewcondes.es vo det hemes enews uas seuveRlDS 
(3). Submission to appraisal and arbitration. 
612(3)—Failure of insured to comply with condition to furnish appraisal held not ground 
for non-suit. Radwanski v. Scottish Union & National Ins. Co. (N. J.) 
$ 614. DEFENSES. 


§ 615. IN GENERAL. 

615—Request for rescission of policy and tender of unearned premium not conditions precedent 
to asserting defense of arson by plaintiff. Exnicios vy. Sun Ins. Office. (La.) 

§ 618. VENUE. 

618—Foreign corporation need not be sued in county of residence or place of death of 
insured. “Missouri State Lite Ins: Co. V2 Witt. CATE.) «oc ccccccccatocsawescdécnacese 194 
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§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 


(1). In general. 
622(1)—Limitation within which action on standard fire policy must be commenced is statutory 
(3). Computation of period of limitations. 
and not contractural. A&tna Ins. Co. et al. v. Wewoka Realty & Trust Co. et al. (Okla.) 456 
622(3)—Oral notice of rejection of claim held to start running of period of limitations. 
Walker v. Metropolitan Life Ins. Co. Co. (Wash.) 
§ 623. WAIVER OF LIMITATION. 
(3). By conduct inducing delay. 

623(3)—Correspondence between parties to war risk policy on vessel held to waive require- 
ment for suing on claims within year of loss, or at least extended time. Aktiebolaget 
M. Bank v. Hanover Fire Ins. Co. (N. Y.) 

§ 624. PARTIES. 

(1). Parties plaintiff in general. 

ON Sei purchaser of bankrupt’s property held sole beneicpey of policies hound 
to bankruptcy trustee and entitled to sue thereon in own name. Charles i. Dresser & 
Son, Inc., v. Allemannia Fire Ins. Co. of City of Pittsburgh, Pa. (Conn.).............. 41 

624(1)—Vendee’s heir and vendor held entitled to sue jointly for amounts due under policy 
issued, or agreed to be issued. Application of proceeds of lots sold to debt due vendor and 
balance due latter held not to show that vendee’s heir had no interest in property insured. 
Canfield et al. v. Newman et al. (Tex.) 

(4). Assignees. 

624(4)—Continuation of action in name of roiginal plaintiff held unnecessary. oe 

(Sheriff, substituted) v. Farm Property Mut. Ins. Ass’n. of Iowa. (Ia.)......... . 
(7). Defendants in general. 

624(7)—Broker’s agreement to continue insurance in different companies held severable, en- 
titling insured to make broker party to each action brought against companies several 
Charles H. Dresser & Son, Inc., v. Allemannia Fire Ins. Co. of City of Pittsburgh, 
Pa. (Conn.) 

§ 625. PROCESS. 


§. 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 
(1). In general. 


627(1)—Statutory mode of service must be strictly pursued.. Mosaic Templars of America v. 
Gaines. (Tex.) 
(2). Service on insurance commissioner or other official. 
627(2)—Service on foreign insurance company by delivery of single copy to commissioner 
of insurance held insufficient. Mosaic Templars of America v. Gaines. (Tex.) 


§ 628. DECLARATION, COMPLAINT, OR PETITION. 


§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—Count substantially following code form was not demurrable. Gee v. Alabama Pro- 
tection & Aid Ass’n. (Ala.) 
629(1)—Complaint must allege policy period and date of insured’s death. 
Accident Ins. Co. v. Hannon. (Ala.) 
(2). Making and terms of contract. 
629(2)—Counts held not to state facts showing policies declared on_were in force and covered 
period for which compensation claimed. Life & Casualty Ins. Co. of Tennessee v. 
Foster. (Ala.) 
629(2)—Count in complaint held not to show policy in force at insured’s death. 
& Accident Ins. Co. v. Hannon. (Ala.) 
629(2)—Petition held to sufficiently allege ae of 
Mayhew v. Mutual Life of Illinois. (Mo.) 
629(2)—Completed verbal contract, modifying policy as to Property covered and parties to 
whom payable, held sufficiently alleged. Canfield et al. ewman et al. (Tex.) 


630. —— INSURABLE INTEREST. 
630—Petition stating plaintiff’s insurable interests in property held good on general demurrer. 
Canfield et al. v. Newman et al. (Tex.) 


§ 631. mR FORTH OR ANNEXING POLICY AND ACCOMPANYING DOCU- 
MENTS. 
631—Petition held based on written contract for which no consideration need be stated; 
olicy.”” Globe & Rutgers Fire Ins. Co. of City of New York v. Hensley. (Ky). ee 
631—Legal obligation and effect of policy held sufficiently pleaded. Federal Life Ins. 
Herring. (Tex.) 


632. DESCRIPTION, SITUATION, AND CONDITION OF-SUBJECT-MATTER. 

632—Fact cutting down liability must be pleaded and proved by insurer. ay Vv. 
Goddard et al. (Mo.) 

§ 633.—_—TITLE OR INTEREST OF INSURED. 

633—Petition held sufficient to show that plaintiff was owner of insured property. Cue 
& Rutgers Fire Ins. Co. of City of New York v. Hensley. (Ky.) 


§ 634——PERFORMANCE OR WAIVER OF CONDITIONS. 
(2). Conditions as to notice and proof of loss. 
634(2)—Petition held to sufficiently allege terms of policy and compliance therewith. 
Mayhew v. Mutual Life of Illinois. (Mo.) 
$ 635. LOSS AND CAUSE THEREOF. 
635—Petition on insurance policy not — to allege property destroyed had some value. 
Globe & Rutgers Fire Ins. Co. of City of New York v. Hensley. (Ky.) 
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$ 639. ANTICIPATING DEFENSES. 
639—Policy issued on real peoener imports value fixed therein, and depreciation need not 





be negatived. Globe & es Fire Ins. Co. of City of New York v. Hensle (Ky.) 631 
639—Insurer not injured by allegation of complaint that insurer had wanes couush of 
warranty. Hessler v. North River Ins. Co. of City of New York. (N. Y.).......... -. 730 
$ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(2). Avoidance ‘and forfeiture. 
640(2)—Pleas held to negative stipulation of policy for continued good health after reinstate- 
mnt, °Ziethe; vw: Sovereign Come Ws Ch WW, Cae 5 oo ac citee chee Vad actinic scenes 793 
640(2)—Plea not insufficient by alleging only that insured failed to have an audit of 
employee’s books by a public accountant. McConnell-White-Terry Realty & Ins. Co. v. 
Fidelity & Deposit Gb, Gh eae: CRi Yr. oi ses aero ha chon eet A Sawinanil 988 
640(2)—Clause, that insurer shall not be held to waive condition of policy by examination 
of loss, need not be specifically pleaded. American Ins. Co. of Newark, N. J., et al. v. 
UN, SCAMS a orcas dence ponGah ces ape ts Paes CmMeRaoes an hed Dae tm deka wah wen 141 
(3). Loss and cause thereof. 
015) —Satniaing demurrer to pleas tendering issue of fact in bar held erroneous. Life & 
Casmamy Tas. Co. of Tenmesete- v. Power” CAI «nrc ccna 0 bc cecac<se$henessshergvs'es 288 
640(3)—Where insured, while assaulting marshal, was killed by him, insurer not liable, ——— 
killing not justified, pleas not defective. Hobbs v. Sovereign Camp W. O. W. (Ala.)... 793 
$ 641. ee ae -_ REPLY AND SUBSEQUENT PLEADINGS. 
. In genera 
641(1)—Replication alleging death accidental because of insanity of person meen homi- 
cide held demurable. National Life & Accident Ins. Co. v. Hannon. (Ala.)............ 
(2). Estoppel and waiver. 
641(2)—Demurrer to replication, setting up insured’s venereal disease held pro; Paty over- 
ruled. Rejoinder restene pleas held pertinent. Life & Casualty Ins. Co. o ee 
Pi PEELS | oG vic a Kéinteci he skecusdesccs ceed eedks Vata vied ids oteadcaeuceaeds : 
§ 642. DEMURRER. 
642—Petition, setting out insurance policy containing stipulation that notice of loss must be 
iven within 48 hours and that it was not given for five days, was demurrable. Mayse v. 
Great Daa SER TOs. CRB ios 6 6k edb od Bec Wes ORAS ERE CER YS as Cérb sd cab eekee 1017 
§ 645. ISSUES, PROOFS, AND VARIANCE. 
(1). Issues made by pleadings. 
645(1)—To recover for vexatious delay in paying loss there must be aepeeees allegations 
thereof supported by proof. Schwartz v. National Acc. Soc. (Mo.)...cscssesseceeees 
645(1)—General denial of plaintiff's ownership of property insured held to create issue as 
to such ownership. Stokes et al. v. Liverpool & London & Globe Ins. Co. (S. C.)........ 1136 
(3). Evidence admissible under pleadings. 
645(3)—Refusal to admit evidence of insurer’s books showing liability on policy held without 
Caer in view of absence of defense in answer. Arkansas State Life Ins. Co. v. Allen. 371 
TH P coeeec cece ses ee reese sees eS SPOS SeSOSE SSO ESESESEEE HS OEEEESEHE SEH EEEH EEE ESES 
645(3)—-in action to recover insurance, estoppel and waiver sufficiently pleaded to admit 
_— in support thereof. Wisdom et al. v. Farm Property Mut. Ins. Ass’n of Iowa. ees 
645(3)~-Exemption clause not set up by insurer not available defense. Cahn & Wachenheim 
v. Fidelity & Casualty Co. of New ‘York. aU aka erin sn Ginlgiea aie Wai chin tacink oes Daves Hee Sak 566 
645(3)—Failure to specifically plead breach of condition of insurance contract as required by 
statute fatal. Austin v. Prudential Health & Accident Ins. Co. (Me.).........-.eeeeee 671 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Presumption that same terms and time are contemplated by reformed policy. Can- 
ne OE, -F. HO RE BL. | CI sg 06k octet ahh tcetacsience nt lhapecencuseeucoas 457 


as). — 


646 (1% )—{nsurer had burden of proving receipt by insured of letter as to rescission 


within year during which policy was contestable. Stiegler v. Eureka Life Ins. Co. of 
Diente CUED KS ois 5 iss 8 akin 4m cistern os Se GA ee de Uk Caen eon eae 


810 
646(1%) —Insurer has burden, under statute, of proving falsity and materiality of representa- 
tens “misrepresentation”; ‘‘material fact.”” Missouri State Life “Ins. Co. v. Dossett. 


646195) Insurer has burden under statute of proving falsity and materiality of a eeeeras 


‘*Misrepresentation’’; “‘Material fact.’’ Franklin Life Ins. Co. v. Dossett. 
(3). Evidence admissible under pleadings. 
646(3)—Burden of proof was on beneficiary to establish that insured had no illness since 
date of a: Clark vy. Mutual Life Ins. Co. of New York. (Mass.) 
(4) ‘ayment of premiums. 
646(4)—Burden of proof in securing relief from forfeiture of policy for failure to pay 
—— when due is on party suing on policy. Western Life Indemnity Co. v. Bartlett. 


Biase 


(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Rule stated as to necessity that knowledge of agent to estop from insisting on 
nee must have been present in agent’s mind at time of acts oleged to constitute 


a burden of proof of waiver is on insured. Virginia Fire & —e Ins. Co. 
mnon et ux. RWEsP cans 048d cS ews cake cage bouche ncgua caw tadnaeeds chen esenwee e 


(6). Risk and cause of loss in general. 
646(6)—Anewes to action on policy of burglary insurance, that goods were removed by 


assured, did not set up affirmative matter requiring proof by defendant. Lyons et al. v. 
Rees Detten Seeener. & Guaranty Cox ~ Cia sive ncacs 6cocdcnseccnncwss (40touanuns 


646(6)—Plaintiff has burden to show accidental death. Caldwell v. Travelers’ Ins. Co. (Mo.).. 


646(6)—That —- of vessel, though seaworthy, was caused by sea perils, not presumed. 
Klein v. Globe & Rutgers Fire Ins. Co. of New York City. (U. S.) 
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(7). Suicide. 
646(7)—Burden on plaintiff, suing for self-inflicted death under accident policy, to show 
imeeuity. Anderson vy. Standard Acc. Iss. Ca. Cle.) ices okconsccecc cceceaccunetceses 484 
646(7)—Rule as to burden of Proof on issue of whether insured committed suicide, stated. 
Massachusetts Protective Ass’n. vy. Cranford. (MisS.)..........sscenscesceccensecees 487 
646(7)—Burden on beneficiary, though insurer Saneneeetne pleaded suicide. Landau v. 
Pacific Mut. Life Ins. Co. Ras 05 cau ndanvcdicetenesh th vhsnatniuctscs eked 684 
646(7)—Presumption against suicide rebuttable. "New a Life aus. Co. v. Bradshaw. 


CU. Sib: “sis sean ee ae aaeae cae tb comuwe saad aad © axe eateieremaaeae tated cinantecs aoapeuaee 
(8). Extent of loss and liability of insurer. 
646(8)—Burden on -insured to prove total incapacitation preventing him from engaging in 
any remunerative avocation. Lee v. New York Life Ins. Co. (N. C.)........cceeeeee 210 


§ 647. ADMISSIBILITY OF EVIDENCE. 


648. —— IN GENERAL. 
(1). In general. 
648(1)—Evidence as to financial condition of insured held pro od aduitted, although issue 
was as to his mental condition. Farmers’ State Bank v. Kelley. (Ga.)........ceeeeeee 373 


0) of letter of plaintiff's attorney, stating po AE RIE reasons why 
plaintiff’s claim was valid, held not error. Stiegler v. Eureka Life Ins. Co. of Balti- 
SUGEOS CONEY Ss ais Coo Ron ou bese db eh 0 digest 0. Kegeae Cows 5.00 OE Ee UHL Len ean CE 810 
648(1)—Evidence of practice of persons riding on fender of street car, and paying fare ae 
for, held competent to show abandonment of rule. Farber v. Mutual Life Ins. Co. of 
ee SSS een re ey ear itcudoeen cle ie kiana coasnee eS 


§ 651. —— POLICY OR OTHER CONTRACT. 
(1). In general. 


651(1)—Policy and receipt for it after fire properly admitted in evidence. New Jersey Ins. 
Caw of: Mentavk:: g. Tae, CGR) oi cae cla shina Khwgn bebe deed od edb sens enanianseate 1117 


§ 654. PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
(1). Insurance of property. 

6$4(1)—Record in claim and delivery action against partner held not admissible in partner’s 
action to foreclose policy on partnership prepesty: Stokes et al. v. Liverpool & London & 
Cee Tee Co. CSS Coyne ksiah oes ea cw cs snn bs apothecaries wales 2 eee Gs Fane aides 1136 
654%. PAYMENT OF PREMIUMS. 

$5494. Admitting testimony as to surplus of company doing business under assessment plan 
held improper. Western Life Indemnity Co. v. Bartlett. (Ind.)..........0+eceeecceees 

654%4—Receipt card containing entry of premiums paid by insured held competent evidence 
in action on policy. In action on insurance policy testimony as to acts of third person 
held irrelevant but not prejudicial. Alston v: District Grand Household No. 10 of the 
G. U. O. O. F. of North Carolina, of the Household of Ruth, No. 3836. (N. C.)........ 1083 


§ 655. —— FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. 

655(2)—Evidence as to reputation of insured for integrity and character in community held 
properly excluded. Testimony by officials of insurance company held admissible to show 
materiality of false representations. Testimony of insurer’s chief medical examiner that 
he recommended issuance of policy on faith of statements in application held admissible. 
Exclusion of expert testimony that insured had not written answers of application held 
not error, in view of fact that he had oe and delivered application. Stiegler v. 


Eureka Life Ins. Co. of Baltimore. (Md 
§ 659. oo OF OR INJURY TO PERSON INSURED AND CAUSE THEREOF. 
(2). uicide. 

659(2)—Certificate issued by bureau of vital statistics, stating that death was “suicidal,” _ 
not admissible. Massachusetts Protective Ass’n. v. Cranford. (Mis.) 

§ 660. VALUATION OF PROPERTY. 

660—Insurer waiving violation of iron safe clause cannot complain of admission of parol 
evidence as to value of insured property. Bullard v. Pilot Fire Ins. Co. et al. (N. C.)... 906 

660—Testimony as to value of goods shortly before fire and amount of oer uent sales 














held admiésible in action on fire policy. Hughes v. Palatine Ins. Co. +a aeoo ee 


661. AMOUNT OF LOSS. 
661—Insured’s testimony as to condition as compared with that when insured made voluntary 
payments without suit held admissible. Lee v. New York Life Ins. Co. (N. C.)....2. 210 


§ 662. NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 
(1). In general. : 
662(1)—Statement to insured by agent, who made out his proof of loss, held a 
admitted on issue of insured’s good faith. Camden Fire Ins. Ass’n. v. Penick. (U. S.).. 
662(1)—Proofs of loss have no evidential value. Gratz v. Insurance Co. of North 
Reiee: “COE a ono oii Sonn 5 is ees 5 os BOER USEC ROR RTA eae 908 
§ 664. ESTOPPEL OR WAIVER. 
664—Correspondence between attorneys held relevent on_ question of required notice and 
denial of liability. £tna Lnfe Ins. Co. v. Palmer. (Ga.)............ccceccccccccccces 1064 
664—Insurer’s letter to plaintiff, stating that policy had been canceled and that it would 
be useless to forward proof of death, held admissible. Stiegler v. Eureka Life Ins. Co. 
Of - Dabistiadid : CIEE s 5n0s wicicaienine ties ctbhoskenian det ceedetts xs veb doer 810 
§ 665. WEIGHT a, SUFFICIENCY OF EVIDENCE. 
(1) In general. 
a) of ownership of insured househeld goods held sufficient to sustain verdict 
for loss. Meridian Mut. Fire Ins. Co. v. Sapkaris. (Ind.)...... Vr sie vend need aeeee es 429 
665(1)—Testimony held to sustain verdict for plaintiffs in action on automobile policy as 
against pleas of release and willful burning. Standard Auto Ins. Ass’n. et al. v. Wade 
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665(1)—Requisites of pine facie case for administratrix suing on policy of life insurance, 
death and issuance and delivery of policy in opeaeeon of insurer, held 


stated.—Showing o 
not to make prima facie case. McCormick v. Travelers’ Ins. Co. 

665(1)—Verdict for insured under policy covering entire and permanent disabilities held 
supported by evidence. Lee v. New York Life Ins. Co. (N. C.) 

665(1)—Evidence held to were oe for plaintiff in action on life policy. “Security 
Benefit Ass’n. y. Green. ) 

665(1)—Action on fire aaa ras held barred. Etna Ins. Co. et al. v. Wewoka Realty 
& Trust Co. et al. (Okla.) wie 

665(1)—Evidence held sufficient to warrant finding that “money “embezzled by "decedent was 
used to pay premiums on his life policies. That insured gave notes for premiums held 
not to negative claim premiums were paid with embezzled funds. To impress trust on 
life policies, proof of embezzlement and payment of premiums therefrom need not be 
proved beyond reasonable doubt. Truelsch v. Northwestern Mutual Life Ins. Co. et al. 


. The contract. : : 
665(2)—Evidence held to support judgment for plaintiff in action on fire policy. St. Paul 


Fire & Marine Ins. Co. v. Wilburn. (Okla.)...........ceceeececcees Pack cadena dee be 280 


Avoidance and forfeiture. 


(3). 
665(3)—Presence of material saturated with gasoline on premises without insurer’s consent 
warranted inference of violation of policy. Evidence insufficient to authorize inference that 
cotton seed hulls saturated with gasoline caused fire. Sandersville Oil Mill Co. v. — 


ie ne RE SO Oe OUD cs cin us's wo a 0 bie Bsns Ab OME bd ES ene ema TREN 

665(3)—Evidence held insufficient to sustain finding of double payments of premiums. Western 
Life Indemnity Co. v. Bartlett. (Ind. . 

665(3)—Attempt to change books and inventory to defraud government of income tax held 
not shown. Strauss v. Insurance Co. of North America et al. (La.) 

665(3)—Evidence that insurer sent letter to insured at his place of business at time when 
insured was sick held insufficient to prove delivery. Evidence held insufficient to prove 
delivery by insured’s employer to insured, at his home, of mail sent to place of business. 
Stiegler v. Eureka Life Ins. Co. of Baltimore. (Ma.)’ ide Dias Walitaae SSL ese wees te 

665(3)—Evidence held not to justify finding as to falsity of representation as to use of 
liquors; charge that verdict should be for beneficiary society if jury found that insured 
used liquors in excess held properly refused. Aaberg v. Minnesota Commercial Men's 
Ass’n. (Minn.) 

665(3)—Verdict that car sold was not same as partially burned car warranted to be of later 
aT) against weight of evidence. Silverman et al. v. American Eagle Fire 
ns. Co 

665(3)—Conscious fraud on part of applicant not inferred from mere inaccurate answers. 
eastern Life Ins. Co. et al. v. Palmer. (S. C. 

ie showed animal ag was sick when policy = 

merican Live Stock Ins. Co. (S. 

665 (3) Veeeel held seaworthy at semidetaiias of voyage. 
Ins. Co. of New York City. (U. 

665(3)—Finding that insured did not misrepresent incumbrances on property so o bey defeat 
policy held sustained by evidence. Latta v. Fidelity-Phoenix Fire Ins. Co. (W 

4). Loss and liability of insurer in general. 

665(4)—Verdict in action on fire policy held not excessive. McIntosh v. Home Mut. Ins. 
Ass’n of Iowa. (Ia.) 

665(4)—Not incumbent upon insured to show whether property was lost from home by 
burglary, larceny, or theft. Evidence held sufficient to go to jury on theory of larceny 
or theft, but not burglary, and to support verdict for plaintiff. Evidence held to support 
finding of value of diamond taken from insured. Fidelity & Casualty Co. of New 
v. Wathen. (Ky. 

wae RM held to establish owner set fire to insured building. 


665(4) Verdict for assured held authorized, in absence of allegation or evidence that theft 
insured against was committed by one connected with assured’s store. Cahn & Wachen- 
heim v. Fidelity & Casualty Co. of New York. -) 

665(4)—Verdict or $1,000 for destruction of automobile by fire held not excessive. Auto- 
motive Co. et al. v. National Fire Ins. Co. of Hartford. (Minn.).................00c00: 

665(4)—Evidence held insufficient to show garage attendant was ee by flames coming 


375 
886 


810 


971 


from automobile. Hill v. New Amsterdam Casualty Co. (N. Y.)............cccseceees 985 


665(4)—Sunken vessel held not constructive total loss. Klein v. Globe & Rutgers Fire Ins. 
Co. of New York City. (U. S.) 

665(4)—Evidence held insufficient to warrant owner of sunken vessel in “abandoning her 
- er Chicago S. S. Lines, Inc., et al. v. United States Lloyds, pone et 
a 


( 

665(4)—Evidence held to warrant finding insured suffered loss of number of bales of cotton 
claimed. Camden Fire Ins. Ass’n. v. Penick. (U. S.) 

5). 


( —— Life and accident insurance. 

665 (5)—Plaintiff in action on accident policy for death of insured during operation must 
show unforseen occurrence during operation which caused death. Evidence of death 
from consequences of surgical operation held not to show death through accidental 
means. Caldwell v. Trevelere’ Ins. Co. (Mo. 

665(5)—Death of insured by external, violent and accidental means within meaning of policy 
may be established by circumstantial evidence. Evidence of death through external, 
violent and accidental means, held sufficient to support verdict for plaintiff. Smith v. 
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665(5)—Evidence held to sustain finding that insured died from bodily injury inflicted 
independently of other causes through accidental means. Federal Life Ins. 
Herring. (Tex.) 
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668(S5)—Whether defendants concealed, misrepresented, or made false oath as to material 
matter relating to policy held for jury. Contract of sale reserving title in vendor 
not —_ of a Westchester Fire Ins. Co. of New York vy. Fitzpatrick. (U. S.) 631 
—— Suici 
one —Evidence held to show death self-inflicted. Anderson v. Standard Acc. Ins. Co. 


y.) 
665(8)- Evidence tending to show suicide of insured held not to sustain verdict for 
beneficiary under accident policy. Verdict on accident 
as to cause of death. Landau v. Pacific Mut. ite Ins. Co. (Mo. 684 


$77 


Proof and adjustment of loss. 


( ). 
665(7)—Evidence held to show that insurer had notice of insured’s death. Aetna Life Ine. 
° 


pO SR, - APE os ats ccdb cc hecendans deWiins os EKER LANEY eta auh oes Renee 
665(7). False swearing by insured on examination by adjusters as to changes in books held 
not shown. Intent to deceive insurer as to fact and purpose of changes in books, and 
material affect thereof on insurers’ rights, held not shown. Strauss v._Insurance Co. of 
North America et al. (La.) 
665(7)—Verdict for insured as against issue of fraudulent proofs held not against great 
weight of evidence. Campbell et al. v. Great Lakes Ins. Co. of Chicago, Ill. (Mich.).. 
(8). Estoppel or waiver. 
665(8) ntttiheias held insufficient to prove waiver of prompt payment of premiums. 
Colony Life Ins. Co. v. Hickman et al. (IIl.) 
665(8)—Evidence held not to show that agent knew that insured was meee in other occupa- 
tion than that of claim agent. Murray v. Preferred Acc. Ins. Co. (la.)......-...++-- e 
665(8)—Evidence held to justify finding that insurer waived proof of loss. Morrison v. 
oncordia Fire Ins. Co. of Milwaukee, Wis. (Mont.) 
665(8)—Denial of liability by insurer is evidence of waiver of proof_of loss, nee question 
thereof is for jury. adwanski v. Scottish Union & National Ins. Co. (N. 
665(8)—That insurance company, after knowledge of forfeiture, recognizes vali a f policy, 
authorizes finding it waived forfeiture. essler v. North River Ins. Ga City 
of New York. (N. Y. 
665(8)—Evidence of knowledge of agent acquired as eneral real estate agent held in- 
sufficient to show waiver of forfeiture by insurer. irginia Fire & Marine Ins. Co. v. 
Lennon et ux. (Va.) 
§ 668. CEeetor FOR JURY. 
In general. 
668(1)—Wher completed contract for insurance exists stated; when oath to prof of ee is 
sufficient stated; refusal of nonsuit held without error; directing verdict for insured for 
full amount of policy held proper. New Jersey Ins. Co. of Newark v. Rowell. CEI Sess 1117 
668(1)—Vexatius refusal to pay is for jury if there is any evidence on question. Vexatious a 
held for jury. Murray v. Niagara Fire Ins. Co. (Mo.) 
668(1)—Whether insurer’s failure to pay loss was vexatious held for jury. 
ational Acc. Suc. (Mo.) 
668(1)—Vexatious refusal to pay loss held for jury, though insured demanded and sued 
oF a oe he recovered. Elliott v. Fi elity-Phenix Fire Ins. Co. of 
0 
668(1)—Evidence held to call for directed verdict for plaintiff, and not for defendant. 
parte v. Superior Ben. Benevo. Ass’n. (Texas) 
(2). Agency. 
668(2)—Where insurer relied on suicide clause restricting issue to whether insurer on by own 
act with suicidal intent, held proper. Parker v. New York Life Ins. Co. (N. 
(3). The contract in general. 
668(3)—Evidence that insured procured policy on his life and paid the premiums gufficient. 
Howell v. American Nat. Ins. Co. (N. C.) 
(4), Avoidance and forfeiture. 
668(4)—Submission of issue on ground of conflict in evidence held properly refused. Smith 
(Sheriff, substituted) v. Farm Property Mut. Ins. Ass’n. of Iowa. (Ia.) 
(6). Fraud or misrepresentation in general. 
re of matter concealed from insurer usually for jury. Queen Ins. 
America v. Cummins. (Ky.) 
668(6)—-Rule as to submission to jury of question of a bad faith or of falsit 
materiality of representations stated. Stiegler v. Eureka Life Ins. Co. of Baltimore. 
Md. 


( ) 
668(6)—Materiality of false representation, in application of beneficiary’s relationship, held 
question of law. When materiality of false representation in application questions for 
jury stated. Howell v. American Nat. Ins. Co. 
668(6)—Withdrawing from jury defense of fraud set up by defendant, and supported by 
some evidence, held error. Reineke et al. v. Commonwealth Ins. ‘Co. of New York. 
CE DS ocd ei vith os Cogan 50 cise Wea s co ch ec Ad ae taeoni ak ad bebdibweins tase +.-1130 
668(6)—Whether insurers relied on representations in application or on independent a 
as to applicant’s condition held for jury. Southeastern Life Ins. Co. et al. v. 
s ¢ 


668(6)—Duty to direct verdict, where evidence clearly showed insured not entitled to verdict. 
Ridinger v. American Live Stock Ins. Co. . D.) 

668(6)—Where doubt as to materiality of representations <—— it is question for jury; otherwise 
for courts. Missouri State Life Ins. Co. v. Dossert. (Tex.) 

668(6)—Where doubt as to materiality of eeneaiaeess exists, it is question for jury; otherwise 
fer court. Feanklin Life Ins. Co. v. Donsett. (Te) 0c iccies.ccccsecsweccetiscccvicsases 

(7) Health, condition or habits of insured. 

668(7)—Evidence held that not to conclusively show false statement by assured as to 

prior sickness, avoiding policy. Mayhew v. Mutual Life of Illinois. (Mo.). 


1267 
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668(7)—Whether insured made fraudulent representations in application held for jury. South- 
eastern Life Ins. Co. et al. v. Palmer. (S. C.) $0 


668(7)—One sentenced to .life imprisonment not uninsurable as matter of law, and policy 
issued on his life not void where evidence showed he was not uninsurable. Harrison v. 
Provident Relief Ass’n of Washington, D, C. (Va.)........seceeseeee eee ceeteceeseces 1099 
668(7)—Representations in application conclusively presumed to have been made with intent 
to deceive insurer. Walker v. Metropolitan Life Ins. Co. (Wash.)..............--eee8 868 
(8). Estoppel or waiver. 
668(8)—Whether payment of belated assessment was received by. insurer before insured’s 
death held for jury. Perrigo v. Connecticut Commercial Travelers’ Mut. Co. 
Ass’n. (Conn.) 478 
668(8)—Whether weekly premiums had been paid held for jury. Fowler v. National Ben. 
Life Ins. Co. (Ky.) 
668(8)—Provision of policy as to use of accumulation held to modify direction relating 
thereto in application, whether option of insured to have accumulations reduce premium 
payments was exercised, question of fact. Davis v. Penn Mut. Life Ins, Co. (Okla.).....1084 
(9). Increase of risk. ; 
668(9)—Policy on furniture removed under permit to dwelling not void for failure to disclose 
connection with laundry. Jenkins v. Franklin Fire Ins Co. of Philadelphia. (Pa.)...... 913 
668(9)—Whether meg, er nae condemnation os result of connivance with insured 
held jury question estchester Fire Ins. Co. of New York v. Fitzpatrick. (U. S.).. 631 
0). Loss and liability of insurer in general. 
668(10)—Evidence, held sufficient to go to jury on theory of larceny or theft, but not 
peratery, “— to support verdict for plaintiff. Fidelity & Casualty Co. of New York v. 
y- 
668(10)—Whether force was only sham to cover up entry of safe by using combination held 
for jury. Cahn & Wachenheim v. Fidelity & Casualty Co. of New York. ) 
668(10)—-Whether insured’s servant was culpably negligent in failing to extinguish fire, and 
= eer there was danger in attempting to ~ uish it, held for jury. Automotive Co. 
t al. v. National Fire Ins. Co. of Hartford. BR cc V Ss 5.6229 wa agiean ee esc UNCER 971 
668(10) Whether insurer failing to settle claim had reasonable cause to believe insured was 
liable, held, under evidence for jury. Action against insurer for negligent failure to 
settle claim held not to involve intricate questions of law. Douglas v. United States 
Fidelity & Guaranty Co. (N. H.) 
668(10)—Whether one taking auto from garage of owner was his employee, within insurance 
olicy against theft, held for jury. Whether insured car was stolen held spel hast 
Jieson vy. Automobile Ins. Co. of Hartford, Conn. (N. J.) - 516 
668(10)—Evidence of fire loss held to preclude directed verdict for insurer. 
Ca: ¥ eee (U. S.) 
(11). Life or accident insurance. 
668(11)—Whether one riding on fender of street car was passenger held for jury. Farber 
v. Mutual Life Ins. Co. of New York. (Mass. ) 3 iy Celee Meee bas Cheteetbeka as ae 392 
668(11)—Question whether there was “‘wrecking” of car within policy term held one for 
court. Question of rights under undisputed contract and facts raises no jury question. 
Aurnhammer v. Brotherhood Acc. Co. (Mass.).. 
668(11)—Whether insured’s injuries sufficient to prevent her from attending to every kind 
of business held for jury. Schwartz v. National Acc. Soc. (Mo.) 
668(11)—Where evidence negatived death by accidental means, 7 to direct verdict 
for insurer held error. Landau v. Pacific Mut. Life Ins. Co. 
668(11)—Evidence justified submission of questions of insurer’s liability and whether 
there were external and visible marks of injury. Feis v. United States Ins. Co. (Neb.) 675 
668(11)—Questions whether insured’s accidental injury while riding freight train prevented 
recovery under policy held for jury; effect of provision against sickness, due to violation 
of law, stated. Poole v. Imperial Mut. Life & Health Ins. Co. tx. &) 121 
(12). Suicide. 
668(12)—Conflicting evidence made question one for jury. Massachusetts Protective Ass'n. 
v. Cranford. (Miss.) .. 487 
(13). Amount or extent of loss. 
668(13)—Evidence held sufficient to go to dury on question of value of insured building. Phoenix 
Ins. Co. of Hartford, Conn., et al. v. School Dist. No. 132 of Comanche (County. (Okla.) 111 
668(13)—Whether acts constituted doing “ordinary duties about residence,” within accident 
policy, for jury. Change of occupation for jury, where more than one inference per- 
missible. Norlund v. Reliance Life Ins. Co. of Pittsburgh. CPE acc cvikswns ceca nen 1154 
668(13)—Under policy, evidence consistent only with insured’s suicide required instruction 
that beneficiary was entitled to recover premiums paid only. New York Life _ 
Co. v. Bradshaw. CJ. S. 
(14). Notice, proof, and adjustment of loss. 
668(14)—That written notice was sent company’s home office inferable from notice sent local 
agent and forwarded by him, and return of questionnaires to assured. Where insurance 
company made general request for information omitted from statement filed within time 
limit, inference of waiver of time limit held warranted. Continental Auto Ins. Ass’n. v. 
Traywick. (Ala.) 
668(14)—Evidence of excuse for failure to give notice of accident within time required by 
policy held insufficient to go to jury. Cochran v. Massachusetts Bonding & Ins. 


(Col.) 

668(14) Whether proof of death was due proof was question for court. 
Life Ins. Co. of Baltimore. (Md.) 

668(14)—Whether overvaluation of property constituted fraud held for jury. Campbell et al. 
v. Great Lakes Ins. Co. of Chicago, Ill. (Mich.)............. 

668(14)—Whether automobile owner submitted proofs of loss of car by theft, within time 
a ie by policy, held for jury. Wieson v. Automobile Ins. Co. of Hartford, Conn. 
N. J.) 
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668(14)—Question of whether notice of damage 40 days after loss was forthwith notice 
required by policy is for court. “Immediate,’” ‘“‘Forthwith” defined; when timeliness is 
question for jury statéd. Macchia v. Scottish Union & National Ins. Co. (N. J.)....... 1178 
668(14)—Whether insured’s refusal to subscribe examination as required by policy was 
justified held for the jury. Whether excessive loss claimed violated condition against 
fraud or false swearing held for jury. Westchester Fire Ins. Co. of New York v. 
Fitzpatrick. CU. Si) cccciccccsevece $3 ches Miteke beadeder eaedséoeteqtsneantaneeknt 
668(14)—Whether incorrect statements in proof of loss fraudulent held jury question. Camden 
Fire Ins. Ass’n. v. Penick. (U. S.) 
(15). Estoppel or waiver. 
668(15)—Facts constituting waiver is matter of law, but existence thereof is question of fact. 
Old Colony Life Ins. Co. v. Hickman et al. ail.) 246k Ce eK Die es nek chante < aamaree made 797 
668(15)—Evidence of waiver held not so clear as to warrant withdrawal from jury. Smith 
(Sherif, substituted) v. Farm Property Mut. Ins. Ass’n. of Iowa. (Ia.) 1120 
668(15)—Waiver of requirement that insured be in health when policy delivered 
held jury question, Weisman v. Continental Life Ins. Co. (Mbo.)........+.-seeenes 61 
668(15)—Evidence held to raise question of fact whether insurer waived clause in fire policy 
as to ownership by insured of fee simple. Evidence held to raise question of fact whether 
insurer was estopped from asserting violation of clause in fire policy as to insured’s owner- 
ship of fee simple. Refusal of trial court to sustain demurrer to evidence showing waiver 
by insurer of clause as to unconditional ownership of premises insured, held proper. Fox 
v. Connecticut Fire Ins. Co. of Hartford. (Mo.)........ccccceesccecccces ci Areca. nwa 
668(15)—Denial of liability by insurer is evidence of waiver of proof of loss, and question 
thereof is for jury. Radwanski v. Scottish Union & National Ins. Co. (N. J. 
668(15)—Whether agent stated he would obtain from seller of automobile information to 
write insurance policy held fact question for jury. Evidence that insurer waived proof 
of loss or was estopped from asserting failure to furnish it held to present fact question 
for jury. Hessler v. North River Ins. Co. of City of New York. tN. ¥; 
668(15)—Waiver by insurance company, of necessity of presentation of proof of loss, for jury 
under evidence. Jenkins v. Franklin Fire Ins. Co. of Philadelphia. (Pa.)............ 913 
668(15)—Evidence that defendant’s agent knew insured’s noncompliance with iron safe 
clause held sufficient to carry case to jury on question of waiver. Whether defendant 
waived compliance with iron safe clause held for jury. Hughes v. Palatine Ins. Co. ‘ 

; . 643.. 
668(15)—Waiver of forfeiture for non-payment of premium note usually fact question. Jefferson 
Somiaek Tite cee. Oe. OSE: - CROBD bc co nado tatgecenscodaneapscucesalnenaveaas 

§ 669. INSTRUCTIONS. 
(2). The contract. 
669(2)—Instruction as to plaintiff’s right to recover, if he had been advised after signing 
application that policy could not be issued, held not erroneous, Ingtruction as to plain- 
tiff’s right of recovery, arising from signing of blank application, held not erroneous, nor 
comment on evidence. Murphy v. Great American Ins. Co. 
(3). Cancellation of policy. : 
0G) ~Temeet instruction where sole question for jury is whether plaintiff agreed or consented 
to cancellation of policy. Springfield Fire & Marine Ins. Co. v. Chambers. (Ky.)...... 
(4). Avoidance and forfeiture. 
669(4)—Refusal of instruction as to misrepresentation and concealment held error. Refusal 
to instruct in regard to increase of hazard by condemnation of building and instruction 
to tenants to vacate held error. Westchester Fire Ins. Co. of New York v. Fitz- 
patrick. CU, Sidiniss cwnincccccvgsiecteccewnswuccticvwnvecsceese inka Penden eed hee ee 
8) Payment of premiums. ‘ 


669(8)—lInstruction as to effect of double payments on lapse of policy for non-payment of 
premium held not justified. Instruction as to estoppel to claim lapse of policy because 
of provisions of previous premium notices, held not within issues. Western Life In- 
demnity Co. v. Bartlett. Ind.) 


(12). sont of ‘an pred | liability mT SGaeaae ee . 
669(12)—Instruction authorizing recovery of difference in value of property before and after 
fire, — . ree of restoration, held not erroneous. McIntosh v. Home Mut. Ins. 

’n of Iowa. - 


Ass 

§ 670. VERDICT AND FINDINGS. 

670—Overruling motion in arrest because of allowance of attorney fees and absence of 
Seting of vexatious delay in paying loss held not error. Elliott v. Fidelity-Phenix 
Fire Ins. Co. of New York. (Mo.) : 

670—In view of materiality of certain false representations, findings of no intent to deceive, 
of freedom from certain disease within stated period before application, held immaterial. 
Pacific Mut. Life Ins. Co. of California v. Hale. (Tex.) 

§ 675. COSTS AND ATTORNEY’S FEES. 

675—Allowance of attorney fees in action on fire policy held not erroneous. Fuller v. United 
Seates Fire Ine.-Go: CEAnS.) oie ckcndcet ete cee sses Used esse detec ddvetnecscuerven 


XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 
679. CONSTRUCTION AND OPERATION. 

679—Defenses available to reinsurer against reinsured, in view of clause authorizing reinsured 
to compromise claims, stated. Pacific Mutual Life Ins. Co. of California v. Pacific 
Surety Co. (Calif.) . eee: 2, . 

679—Company reinsuring policyholder in insolvent company not bound by previsions of policy 
of such company as to period of grace. On acceptance of new policy, by holder of policy 
of insolvent company, such policy and contract relating to reinsurance controlled rights 
and liabilities. Contract as to reinsuring policyholders of insolvent company held not to 
obligate policyholders to accept new policies. Western Life Indemnity Co. v. Bartlett. 

) 
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679—Liability of Russian insurance company on reinsurance policy held not extinguished by 
soviet decree cancelling debts of nationalized companies. Fred S. James & Co. v. 
SNE eben: TOR Kis GIs, Sak nd nose ea REVERSE ER o6gN Mee ob Rok eed bees deca tanee 1218 


§ 684. EXTENT OF LIABILITY OF REINSURER. 

684—Measure of reinsuring company’s liability stated. Western Life Indemnity Co. v. Bart- 
lett. (Ind.) 375 

§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. 

686—Evidence held insufficient to establish that two accident policies were in force, so as to 


render reinsurance congress operative. Pacific Mutual Life Ins. Co. of California v. 
Pacific Surety Co. (Calif.) 

686—Action held based on policy of reinsurance, and not on policy issued by insolvent company 
for which defendant reinsured. Evidence as to previsions of policy whose holder de- 
fendant had reinsured, held improper. Testimony relating to statements made in ~—— 
eneeten Ge! policy of reinsurance held inadmissible. Western Life Indemnity Co. 
artlett. Ind 

686—Insured held entitled to sue reinsurer which assumed obligations of original insurer. 
E. D. Baird & Son v. Kaskaskia Live Stock Ins. Co. -) 


XX. Mutual Benefit Insurance. 


(A) CORPORATIONS AND ASSOCIATIONS. 

§ 687. NATURE AND STATUS IN GENERAL. 

687—“‘Benevolent association’ not “insurance company” and “certificate holders’ not ‘“‘policy- 
holders” in ordinary meaning of terms. Wirtz v. Sovereign Camp, W. O. W. (Tex.).. 852 


$ 689. SPECIAL CONSTITUTIONAL AND STATUTORY PROVISIONS. 


689—“Uniform” and “Mutual’’ interests of members defined. Naill v. Order of United Cn. 
mercial Travelers of America. (Okla.) 

§ 691. REGULATION AND SUPERVISION OF BUSINESS. 

691—Findings of inadequacy in plan for assessments must be based on sufficient cause. Asso 
ciations assessment plan held to sufficiently meet eating requirements. Method of valuation 
of outstanding contracts by actuaries held proper. eighbors of Woodcraft v. Fishback 
ORRE SROMNED. TOOMMUDEUGUET:  CUPRORD 6.00 9,0 05 0.0'0:0.4.00 B64 h0-054 8 6Sbea nebeleehekenae 74 

§ 695. OFFICERS AND AGENTS. 

695—Provisions in by-laws and certificate respecting notice to local officer of fraternal benefit 
society held valid. Modern Woodmen of America vy. Shattuck. (Texas) 


(B) THE CONTRACT IN GENERAL. 


§ 712. WHAT LAW GOVERNS. : 

712—Nebraska laws control significance of constitution, charter, etc., of owe mutual 
wy as determining rights of beneficiary. Sovereign Camp of W. O. W. v. Carrell. 
A 


712—Agreement that certificate was subject to “laws” of certain state held to refer to statute 
law_and not to court decisions rendered after death of insured. Mooney v. Brotherhood 
of Railroad Trainmen. ( Minn.) 


§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 


§ 718. EXISTING PROVISIONS. 
as and assured are charged with knowledge of by-laws and their legal effect.. 
Modern oodmen of America v. Shattuck. (Texas) 
718—Constitution, by-laws, and rules binding on insured. Wirtz v. Sovereign Camp, W. O. W. 
(Tex.) 


§ 719. — gen ghd PROVISIONS OR AMENDMENTS. 
n genera 

719(1)—Rights of beneficiary in certificate are subject to power reserved in certificate to 
amend constitution and laws. Failure to file amendments with secretary of state did not 
prevent operation from date of adoption. Sovereign Camp of W. O. W. vy. Carrell. ge 365 

719(1)—Retroactive amendment raising insurable age limit of members held not to apply to 
one eons membership by misrepresentation. Wiltshire v. Modern Woodmen of 
America. (Colo.) 

719(1)—By-law excluding from membership persons convicted of felony does not forfeit 
existing membership. Pickens v. Security Ben. Ass’n. (Kans.) 

719(1)—Amendment of constitution of fraternal society so that disappearance of 
should not be ground for claim held te Mooney v. Brotherhood of Railroad Trainmen. 
( Minn.) 

719(1)—Receipt of old rate after increase of rates held not waiver or estoppel precluding 

reduction of certificate by lien to effect increase of rates. Provision of fraternal bene- 
ficiary policy, binding insured by future regulations, does not authorize repudiation of 
contract. Wirtz v. Sovereign Camp, W (Tex. 
(3). Relating to rate of assessment. 

719(3)—Fraternal association has power to change constitution, by-laws, and rates. Increase 
of rates by fraternal association not disturbed if reasonable. Increase of fraternal rates 
not violation of contract. Policy of fraternal benevolent society not “contract” against 
increase of assessment. Manner of payment or security of increased rates within discre- 
tion of fraternal society. Wirtz v. Sovereign Camp, W. O. W. (Tex.)..........-ee0es 852 
722. VALIDITY IN GENERAL. 

22—Provision of fraternal benevolent society contract releasing member from assessment after 
20 years held ultra vires. Any attempt to extend benefits of fraternal benevolent societ 
sarees statutory authorization is ultra vires. Wirtz v. Sovereign Camp, 5 wW. 
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§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
. Statements as to age. 
723(3)—Misrepresentation as to age by one ineligible fatal to recovery on insurance 
Policy. Wiltshire v. Modern Woodmen of America. (Colo.).........ccccecececcceecs 794 
(4). Statements as to age. 
723(4)—Misrepresentation as to age by one ineligible fatal to recovery on insurance policy. 


Wiltshire v. Modern Woodmen of America. (Colo.)............cccceeccccccceccecees 794 
8 724. ee OR TALveR AS TO DEFECTS OR OBJECTIONS. 
(1). n general. 
724(1)—Fraternal association entitled to plead that provision releasing insured from assess- 
ments is ultra vires. Wirtz v. Sovereign Camp, W. O. W. (Tex.)........2.ceeeeccecee 852 


§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 

726—Rule as to construction of death benefit certificate stated. Construction beneficial to 
insured adopted, where language is susceptible of more than one construction. Deadwyler 
v. Grand Lodge, Knights of Pythias of North America, South America, Europe, Asia, 


Ried, : a TS AS. GAY nok Fis a Setinvcgucnat’t Gicdven sdcce vawhcok eeavicaewa 850 
§ 727. ASSIGNMENT OR OTHER TRANSFER. 
728. —— IN GENERAL. 
728—Defect in assignment of certificate or designation of beneficiaries held not waived. 
osaic Templars of America v. Madison Mills et al, (Ala.)...........cceeceeeeneees $78 


728—Assignee of fraternal benefit certificate obtains no greater rights than beneficiary. Assignee 
of certificate held charged with knowledge of limitation on local camp clerk’s authority to 
receive notice. Society, paying beneficiary without knowledge of claim of assignee, held 
not liable to latter. Modern Woodmen of America v. Shattuck. (Texas).............. 407 


§ 730%. ACTIONS FOR BREACH OF CONTRACT. 

73034—Illegally expelled member of beneficial order may sue order without first exhaustirig 
remedies and seeking reinstatement or relief within order itself. Order of Railway 
Conductors of _ Amsrien’ Wi- CORSE. ~ GBs). iw ccesccndickcecsepeknebaseasteeuces oveneus 588 


(Cc) DUES AND ASSESSMENTS. 


§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 
743—Nonresident beneficial order held necessary party to suit by member to recover_money 
paid in obtaining and continuing in force certificate in benefit department. Insured 
illegally expelled from mutual benefit department of beneficial order entitled to refund 
of dues, assessments, and other moneys paid. Order of Railway Conductors of 
Remeron es CR Ca on ha 5 odd n keh de ccuncn va deal sus ceca bined sd) bhael accents $88 


(D) FORFEITURE OR SUSPENSION. 


§ 747. EFFECT OF EXPULSION OR SUSPENSION OF MEMBER. 

747—Act of beneficial order in expelling member held not to preclude suit to recover as- 
sessments and moneys an uring membership. Order of Railway Conductors of 
America v. Clark. CGE F £54 n5o eden eka enbaed chu dascke fie Samana eele ees 588 


§ 748. VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 

748—By-law denying benefits for sickness or injuries caused by intemperance or immorality of 
“claimant” held applicable to death benefits—Intemperance held not “immoral act” within 
by-law denying benefits for sickness or injury caused by either.—Recovery of death benefits 
held not precluded by intoxication of occupants of automobile in which insured was riding 
Croteau v. Lunn & Sweet Employees’ Ass’n. (Me.).......cccccccccccecccsvecccceces 

§ 749. NON-PAYMENT OF DUES OR ASSESSMENTS. 

§ 750. DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 

750—Insurer held not entitled to declare suspension of certificate for failure to pay dues where 
refusing to accept them when seasonably tendered. Sovereign Camp, W. O. W., v. Davis. oss 
CPs.) cic cinvescth codeck UskGs be BpR ha eean 4a 6 0db a BA dace Ole det Oke cae ee biacwek iene 
754. —— EXCUSES FOR NON-PAYMENT. 

754—Physical or mental disability does not excuse failure to pay assessments on benefit cer- 
tificate. Failure to pay assessments after surrender of policy and receipt of old age benefit 
held to preclude recovery of face of policy, though surrender was made by one mentally 
incompetent. Whitlow v. Sovereign Camp, W. O. W. (Ta.)........ ccc cee eecccceeees 805 


§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
3). Demand, acceptance, and retention of assessments. 
755(3)—Collection of assessments after suspension held not to bind society, and retention 
without knowledge of facts not to constitute waiver. Sovereign Camp of W. O. W. vy. 
Cartel, : CAM): sien e025 yaaa eaea cade imiactescsn tis oewen ees Gwin cdnul cis owascaune 365 
(5). Effect of provisions as to reinstatement. 
755(5)—Member of beneficiary society held not entitled to benefits where injured during 
period of delinquency. Hope v. Travelers’ Protective Ass’n. of .merica. (S. C.)....... . 697 
$ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 
756(1)—Failure to pay assessments on benefit insurance certificate held to render certifitate 
vod, Whittow. wv. Soverciasd Cassa, We Oi We GRD taccsccctéenvilusvedcadaasused beeee 805 
§ 758. REINSTATEMENT. 
§ 761.——HEALTH AND CONDITION OF INSURED. ; 
761—Good health required to secure reinstatement of member not satisfied by_appearance 
of good health or reasonable belief of good health. Pickens v. Security Ben. Ass’a. 
CEMOEY - inci See Tab tea dulce 056s bh Cade Selwage Cob eese Fie RRNAES Eee temeadeaaereeee 598 
§ 762. PROCEEDINGS. j 
762—Member having paid arrears, but dying before payment was read at regular meeting of 
society, held to be in good standing. Eisenberg et al. v. Hebrah Gemiluth Hessed Soc. 
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§ 763. WAIVER OF OBJECTIONS. 

763—Society held not (eepred to insist on warranty of good health of member as condition 
to reinstatement. Pickens v. Security Ben. Ass’n. (Kans.) 

(E) BENEFICIARIES AND BENEFITS. 


§ 768. PERSONS WHO MAY BE BENEFICIARIES. 

§ 770. ~ STATUTORY PROVISIONS 

770—-Putative wife of member of benefit society held not entitled to insurance benefits either 
as wife or dependent. Mendez v. Sovrign Camp, W. O. W., t al. (Tex.) 

$ 771, PROVISIONS OF CHARTER OR BY-LAWS. 

771—Fraternal society may limit beneficiaries under benefit certificate to members of 
family. Stepson held “member of family” at time of father’s death, within by-laws 
of fraternal benefit society. De Roller v. Bohan et al. .(N. Y.).........0- vsgbecese 616 

i 772. DESIGNATION OF BENEFICIARY. 
773. IN GENERAL. 

773—Beneficiary of member must be designated in accordance with rules of association. 
Designation of beneficiaries held not in accordance with rules of society and _ in- 
sufficient; “‘signature;’”’ ‘“‘subscription.”” Mosaic Templars America v. Madison 
Mills et al. (Ala.) 

$ 775. BY WILL. 

775—Beneficiary held to take under policy as beneficiary, and not under will or devise. 
Parker et al. v. Mosaic Templara of America. (Ala.)....ccccccccccccccscccccevccssece 105 

5 777. INVALID OR INEFFECTIVE DESIGNATION. 

777—Defect in assignment of certificate or designation of beneficiaries held not waived. 
Beneficial association proof of death and policy held not waiver of defect in designation 
of beneficiaries. Mosaic Templars of America v. Madison Mills et al. (Ala.) 

7 naming stepson as beneficiary held not to have waived right to object. 

Roller v. Bohan et al. (N. Y.) 

277-W here designation of putative wife as beneficiary was ont and void, legal wife held 

entitled to insurance money. Mendez v. Sovereign Gian O. W., et al. Ce Ot sccccae 1093 


§ 779. CHANGE OF BENEFICIARY. 


§ 780. RIGHT TO CHANGE BENEFICIARY IN GENERAL. 
780—Principles governing change of beneficiary apply to fraternal and ordinary life insur- 
ance companies. New York Life Ins. Co. v. Rose et al. (Calif.) 


§ 783. VESTED INTEREST OF BENEFICIARY. 
783—Statute designed to protect rights of subsequent beneficiaries of insured and society in 
making payment to such beneficiaries. Fraternal benefit society required to pay when 
terms of contract have been met. Parker et al. v. Mosaic Templars of America. (Ala.)...1056 
783—Beneficiary’s interest in certificate a mere expectancy becoming vested only on death 
of insured. Parker et al. v. Mosaic Templars of America. (Ala.)...........0eeecseees 1058 
783—Beneficiary under fraternal society policy -has no vested right which cannot be divested 
by change of eer. Wirtz v. Sovereign Camp, W. O. W. (Tex.) 
$ 784. MODE OF CHANGING DESIGNATION. 
(1). In general. 
784(1)—Method of changing beneficiary provided by ite insurance certificate is exclusive. 
Hull v. Brotherhood of American Yeomen et al. 
(5). Change by will. 
784($)—Change in beneficiary may not be made by will where certificate of insurance provides 
method for such change. Member held not entitled to dispose by will of benefits of 
insurance certificate. Hull v. Brotherhood of American Yeoman et al. (Ia.)............ 803 
§ 785. DEATH OF BENEFICIARY BEFORE INSURED. 
785—Policy held payable to estate of insured, where beneficiary died before insured, and 
no change was made in policy. Parker et al. v. Mosaic Templars of America. (Ala.)....1058 
§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 
§ 787. IN GENERAL. 
787—Death of member held not result of “intemperance” or “immoral conduct.” Deadwyler 
v. Grand Lodge, Knights of Pythias of North America, South America, Europe, Asia, 
Atrita, ead Aumeees “GS. Gy). oc és ic denwckae Leste kigutdce bee heqeekaebe tekewtoe rs 850 
§ 793. RIGHTS OF BENEFICIARIES TO PROCEED. 
793—Divorced woman held not eligible to take as beneficiary of fund payable under mutual 
benefit certificate. Modern Woodmen of America v. Patton et al. (Mich.) 
§ 797%. ASSIGNMENT OF CLAIM FOR LOSS. 
797%4—Notice to local clerk of assignment of right to benefit held not bapeteble to society. 
Bank of Johnsonville v. Sovereign Camp, Woodmen of the World. (S. C.).........00% 845 
(F) ACTIONS FOR BENEFITS, 


§ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBERSHIP. 
§ 805. —— RESORT TO COURTS FOR SETTLEMENT OF DISPUTES. 
(1). In general. 
oe for determination of when and how contributions shall be paid are matters 
with which courts will not oon Neighbors of Woodcraft v. Fishback State Insur- 
ance Commissioner. (Wash.) 


§ 807. CONDITIONS PRECEDENT IN GENERAL. 

807—Proof of fact and cause of insured’s death required by certificate, held condition prece- 
dent to right of action on certificate. Written application for benefit, required by cer- 
tificate, held condition precedent to right of action on certificate. Fink et al. v. Catholic 
Order of Foresters. (Minn.) 

§ 812. LIMITATIONS 

812—Action prematurely brought where insured not absent for seven years at commencement 
thereof. Brotherhood of. Locomotive Firemen and Engineers v. Nash. (Md.) 
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§ 814. PROCESS AND APPEARANCE. 
814—Service of summons on secretary of local lodge of foreign insurance association held not 
binding on association. Andersen v. Independent Order of Foresters. (N: Velie bedianke 206 
814—Foreign accident insurance association held “doing business within state’; when foreign 
accident insurance association doing business within state does not designate agent, service 
on secretary of state sufficient. Foreign fraternal associations, failing to make annual 
reports or designate commissioner as person on whom process may be served, held not 
exempt from general insurance laws. Naill v. Order of United Commercial Travelers 
OE RR c YTD «20% acres ed ebb sh canna kes Kbawian dees eVEs Lande cemsi eens 122 
@ 815. PLEADING. 
(1). Declarations, complaint, or petition. 
815(1)—Allegation as to compliance, except as waived, held too indefinite. Brotherhood of 
Locomotive Firemen and Engineers y. Nash. (Md.) obi s dclahe bkeeah we sapeieakea ade 26 
(2). Plea, answer, or affidavit of defense. 
815(2)—Plea held not to show estoppel to set up misrepresentation as to age. Wiltshire v 
























Modern Woodmen of America. (Colo.) cha eaarek che ebbe tedliig Secchi ae 794 
§ 816. EVIDENCE. 
§ 817, —— RES ONS AND BURDEN OF PROOF. 

n genera 

817(1)—Burden on claimant under mutual benefit certificate to sustain charge that insured 

insane when later designation of beneficiary made. Eyestone v. Eyestone. (Okla.)...... 214 
§ 818. ADMISSIBILITY. 

In general. 


818(1)—Conversation between beneficiary and chairman of lodge held binding on Grand 
Lodge. Brotherhood of Locomotive Fireman and Engineers vy. Nash. (Md.)............ 26 
(4). Death or injury and cause thereof. 
818(4)—Insured’s photograph held inadmissible. Brotherhood of Locomotive Firemen and 
Banas: ©. ah. - CHD kg che hang Si bis 0 vn 6 eae Gata ee edi ki eeeds cel eeaieciamnske 26 
818(4)—Evidence of other murders and conduct of inhabitants of town admissible to show 
purpose of killing. Motive, where none shown for killing of assured by direct evidence, 
may be shown 4 circumstantial evidence. Naill v. Order of United Commercial Travelers 
GE Bare. COMA ens 5 oi sen deka Nas + 5:0 ava’ calemceab ene esi aed ekakehanases 122 
818(4)—Record of _coroner’s inquest held not admissible. Deadwyler v. Grand Lodge, Knights 
of Pythias of North America, South America, Europe, Asia, Africa, and Australia. (S.C.) 850 






























§ 819. WEIGHT AND SUFFICIENCY. 
. In general. 
$19(1)—Ultra.vires plea in action on oni A _ on proof of constitution and laws 
of vas society. Sovereign Camp of W. wi. Camteee: GRB oe cckn ge dhieegche 365 


. Matters of avoidance or Tigtcitone 
819(2)—Beneficia held entitled to recover on certificate where insured in good standing when 
he disappeared. Sovereign Camp, W. O. W., v. Davis. (Tex.).......-.ceeseeeeeeeees 860 
(3). Estoppel and waiver. 
819(3)—Proof of custom of accepting payments to reinstate member within grace period 


does not establish custom to accept payments of members not in good health. Pickens 
Security Ben. Ass’n. BEA Fares a4 kv 0o.8 «4-6 Makin (id aehesekhs ceases cekabekécha 598 


v. 
819(3)—Evidence held insufficient to prove waiver of proof of death or written application 
‘ for ie within year after member’s death. Fink et al. v. Catholic Order of Foresters. 


ePES vs. ce ree R CRS Cah ae CAE CEr) Fe 80 0 OO Cu gRERS gu WaderaN ened s 6b4nd Pend ocean 204 

§ 823. TRIAL. 

$ 825. —— QUESTIONS FOR JURY. , 

(1). In general. s 2 

825(1)—Evidence sufficient to submit to jury question of esto; Ppel and waiver by lodge of 
right to require further proof of death.—Whether plaintiff commenced suit within six 
months after final rejection of claim held for jury. Brotherhood of Locomotive Firemen 
and- Engineers. y.. Nasht. — (Bids) | ie cccessecssccesccqvesigsecccccdsowesscecsoccctecse 26 


(3). Death or injury and cause thereof. 
825 (3)—Evidence of insured’s death held sufficient to go to jury. Brotherhood of Loco- 





motive Firemen. and Engineers v. Nash. (Md.).......ccceccccccsiccccevsvecvcnccseesé 26 
$ 826. INSTRUCTIONS. 
In general. 
826(1)—Instruction as to waiver of proofs of loss held properly refused. Brotherhood of 


ocomotive Firemen and Engineers y. Nash. (Md.)............ccccecesceeeecceteece 26 


SURETY INDEX 


From January to June, 1925, Inclusive. 







ABANDONMENT—General contractor’s temporary suspension of work, which did not 
imperil contract, would not be unreasonable. Evidence held to show general pene 
contractor voluntarily abandoned contract. Kinney et al. v. Massachusetts Bonding 192 
| OS EE A Se ee Peet ee Er ee Fee PP Cee. 

ABANDONMENT—Party not entitled to abandon contract because of other’s insolvency, 
but may require payment as condition to proceeding. Dwelle-Kaiser Co. v. Aetna 

Casualty & Sarsty Co. CM. Wo) csc ccdiegiv oval vescgcccteuscsvgerseestosqestesens 734 
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ACCOUNTING—Final accounting and decree of settlement held not condition precedent to 
suit on absconding executor’s bond. Southern Surety Co. v. Enfield et al. (Okla.).. 


ADMINISTRATOR’S BOND— Moneys recovered by administrator for death belong to ae" 
of kin and not to estate, and county court has no jurisdiction in distribution thereof. 
ina Casualty -& Surety Co. v. Yours. - (OUBs.) o.oo ccc cwccccssccccvcntcsecas Seabees 


AGENCY—Agreement between agent and contractor for reduction in schedule premium rate 
on bond held not binding on surety company. American Surety Co. v. Lind. (Wash.)...1014 


APPEAL BOND—Appeal bonds to be constrned strictly, and as if law orletge therein. 
Hughes v. Keith et al. (Mo.) icigeseutacdvgeas O00 

ASSIGNMENT— Materialman, as assignee of ‘contractor, “held ‘not “entitled to recover from 
surety on bond for materials furnished. Sibley Lumber Co. v. Madsen et al. (Ia.) 313 

ATTACHMENT —Sureties liable when attached ety released though no record made. 
Ward v. Massachusetts Bonding & Ins. Co. (Cal.) 167 

ATTACHMENT—Forthcoming bond, executed —— to order of court, valid. Fidelity 
& Casualty Co. of New York v. ‘Carson. es 752 

ATTACHMENT—Forbearance from levying on eet se sufficient consideration ‘for bond. 
Automatic Scrrew Mach. Products Co. v. Continental Casualty Co. (Wis.)...........+..-1211 

AUDIT—Plea not insufficient by alleging only that insured failed to have an audit of em- 
parece books by a public accountant. McConnell-White-Terry Realty & Ins. Co. v. 

ener mm prenpest Go, of MarsinOd, — BRO) sic cvieccnaen's sues Cr neae eat edew cectunts 988 

BANKRUPTCY—Subrogation statute held inapphicable where creditor proved claim 
against bankrupt’s estate. Westinghouse Electric & Mfg. Co. v. Fidelity Deposit Co. 
OUI OUL,  NUROBED 6 cin.6:556-00 00 COMER hab bKe sates caglgnsscy ass DEREre tees io cons Mie 1193 

BANKRUPTCY—Subsequent bankruptey does not invalidate bond conditioned on yment 
of judgment. Autgmatic Screw Mach. Products Co. v. Continental Casualty Co. (Wis.)..1211 

BLUE SKY LAW BOND—Defrauded purchasers of stock held entitled to sue for ceuiokho 
apportionment of weeny furnished by blue sky law bond. National Surety Co. et al. 

v. Graves et al. (Ala.) 

BOND, CONSTRUCTION OF—Construction most favorable to to beneficiary adopted if ‘Yan- 
uage of indemnity bond reqnonebté susceptible of two sensible constructions. McConnell- 
White- Terry Realty & Ins. Co. v. Fidelity & Deposit Co. of Maryland. (Ala.) 

BOND, CONSTRUCTION OF—Bond accompanying bid of contractor must be construed 
with statute. Contracts must recéive interpretation making them lawful, if intention of 
parties is not violated. Town of Mill Valley v. Massachusetts Bonding & Ins Co. (Cal.). 

BOND, CONSTRUCTION OF— Rule that surety not favorite of law without application 
where bond has only one reasonable aera: People, for Use of Western Accept- 
ance Co., v. Southern Surety Co. (Col.) 

BOND, CONSTRUCTION OF—Contract of surety for hire construed against surety if 
omeanere of two constructions. Contractor’s bond, contract, and specifications construed 

ogether. National Surety Co. v. Rochester Bridge Co. (Ind LAN W wai Rad ik + sa citea eens 

BOND, CONSTRUCTION OF—Written language is indemnity bond of surety for hire 
to be construed in same manner as if appearing in other agreements; liability of surety 
for hire cannot be enlarged beyond scope of terms of contract; if language of contract 
of surety for hire is unambiguous question of construction does not enter. United 
States Fidelity & Guaranty Co. et al. v. Gray. (Okla.)....... 0... cece ee ccc eee eees o+-01194 

BREACH OF CONDITION—Appellant in dismissing a held to have breached con- 
ditions of appeal bond. Hughes v. Keith et al. (Mo.)....... sewwe 753 

COLLATERAL—Bank accepting negotiable cotton receipts as collateral, * without knowledge 
of fraud, held holder in due course. Bank held justified_in accepting ne; eg} cotton 
receipts as collateral security. Lacy, State Treasurer, v. Globe Indemnity C.).. 994 

CONSIDERATION —Liability of surety to pay Principal’s debts sufficient Saute, 
for security turned over to surety. Consideration for note to surety as guarantee of 
maker's fidelity to employer sufficient. Extension of time of payriient sufficient considera- _ 
tion to bind signers of note. Maryland Casualty Co. v. Hjorth et al. (Wis.) «1208 

CONSTRUCTION— Fidelity bond cannot be changed by an of construction. 

Casualty Co. of Baltimore, Md. v. Bank of England. (U. S$.) 

CONTRACT BOND—Loss one lending money to contractor not one “arising out of _ 
formance of contract” within bond. People, for Use of Western Acceptance Co. 
Southern Surety Co. (Col.) 

CONTRACTOR’S BOND—Indemnity bond held not to be statutory bond required of 
contractors. A®tna ee. & Surety Co. v. Leathers, et al. (Ga.) 1187 

CONTRACTOR’S BOND—Bond of contractor —— to owas held indemnity bond on 
which materialmen and laborers could not sue urphy v. ‘Huey & Philp Hardware 
Co. et al. (Tex.) . Mshevenree nee 

CONTRACTOR’S BOND—Bond of contractor of irrigation project protection to state, 
laborers, and materialmen. Contractor’s bond valid, thoug! ual as to beneficiaries. 
American Surety Co. of New York v. State of Oregon ex rel. Humfeld. (U. S.)........ 307 

CONTRACT BOND—Contractor’s bond held not a guaranty of payment for materials fur- 
ane’ i. ee Mayor and City Council of Baltimore v. Maryland Casualty 542 

0. 

CON VERSION-—Storage ticket holders, though stockholders ‘of. warehouse corporation, may 
recover for conversion. State ex rel. Somers et al. y. Interstate Surety Co. (S. D.)....1005 

CONVERSION—Contractor and surety held guilty of conversion of road district bonds 
sold below par in violation of stneute. American Surety Co. of New York v. Hill 
County et al. (Tex.) ixcctee 8O 

COUNTERCLAIM—Counterclaim held sufficient basis for. recovery of damages by de 
fendant barring recovery in subsequent action on bond. Holtz v. Riddell et al. (Conn.). 170 

DAMAGES—Measure of damages = action on redelivery bond stated. Ward v. Massa- 
chusetts Bonding & Ins. Co. (Cal.) 

DAMAGES—Counterclaim held sufficient basis for recovery of damages -by defendant barring 
recovery in subsequent action on bond. Holtz v. Riddell et al. (Conn.) 
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DAMAGES—Money paid architects to superintend new contract, and for legal services, held 
properly allowed as damages. Damages against contractor larg allowed for 2moynt 
ome for bond of new contractor, and for bonds to procure ab of mechanics’ liens. 

inney et al. v. Massachusetts Bonding & Ins. Co. et al. 


DAMAGES—Measure of damages for breach of covenant to Sian oil and gas w 
specified depth, stated. United States Fidelity & Guaranty Co. et al. v. Gray. ur). 1194 


DAMAGES—Measure of damages for coriversion of road district bonds sold below par is 
par value. American Surety Co. of New York v. Hill County et al. (Tex.)........ 763 


DISTRIBUTION—Surety on administrator’s bond liable for latter’s delinquency with res 
to distribution of moneys recovered for death of deceased by wrongful act. 
Casualty & Surety Co. v. Young. (Okla.) 6 
DELAY—Builder’s bond not within statute imposing penalty - insurer. 
for refusal to pay peamony. Kimball et al. se, A et al. (Tenn.) 1009 
DELIVERY—That ship seized on second libel before marshal ordered to accept redelivery 
under bond did not affect tender of delivery by claimant. Bond conditioned to redeliver 
ship considered as performed, where marshal seizes ship under another libel. 
et al. v. Runkles Transp. Co. et al. (UO. S.). 2.0. cccccsccccvccccccssccccsscscccccece 309 
DEPOSITORY BOND—Bond securing es ri bankrupt estates held “security for specific 
fund” within bank deposit guaranty statute; “specific”; Republic Casualty 
Co. et al. v. Scandinavian-American Bank et al. (U. dy ahem s peat anne een iets Ge 540 
DEPOSITORY BOND—Undertaking of bond that bank should ae — and account 
for county’s deposit held violated by bank’s failure to keep sufficient = to pay 
deposit. ritchard, County Judge, v. National Surety Co. of New York. ( S.).... 748 
DEPOSITORY BOND—County depositary’s surety became liable ane when 
depositary closed doors. eDpositary’s surety, having settled with county immediatel 
when bank closed doors, could recover loss from sureties on indemnity bond. Fidelity 
Deposit Co. of Maryland v. Bassett et al. (Wash. 
DISCHARGE BOND—Defendant and surety on discharge bond held liable for any judg- 
ment rendered on plaintiff’s cause of action. Kolatch v. I. Rome & Sons et al. (Wash.). 323 
DISCHARGE OF SURETY—Surety on discharge bond held not released from liability 
by dismissal of principal defendant. Kolatch v. I. Rome & Sons et al. (Wash.)...... 323 
EMBEZZLEMENT — Surety on fidelity bond not responsible for defaults antedating contract. 
Treasurer's payment of warrants, due at beginning of period covered by fidelity bond, 
not loss by larceny or embezzlement within fidelity bond. Western Indemnity Co. v. 
Free and Acepted Seasons eae erry Fee 1198 
ESTOPPEL—Recitals in_redelivery bond operate as estoppels. Ward v. Massachusetts 
Bonding & Ins. Co. (Cal.) 
ESTOPPEL—Contractor’s surety held not estopped from asserting claim against purchaser 
of tax bills issued in payment to contractor. Chouteau Trust Co. v. Massachusetts 
Bonding & Ins. Co. (U. S.) 
EVIDENCE— Judgment establishing devastavit by administrator primia facie evidence in 
action against his surety. Maryland Casualty Co. v. Simmons. S.) 
EVIDENCE—Evidence held to show farmers’ co-operative association ‘discovered wrongful 
act of its manager more than five days before notifying surety. New Amsterdam Casualty 
Co. et al. v. Farmers’ Co-op. Union of Lyons, Kan. (U. S.) 533 
EVIDENCE—Evidence held to prove that county had on deposit, when depositary closed 
doors, amount in excess of amount of depositary’s bond. Assistant cashier’s testimony 
that she personally knew that county had more than certain amount on deposit at certain 
time held competent. Fidelity & Deposit Co. of Maryland v. Bassett et al. (Wash.)...... 1204 
EXECUTOR’S BOND—Cause of action accrues to distributee upon bond nine months after 
qualification and limitation then begins to run. Action to surcharge final settlement of 
administrator barred after five years. Farmers’ Bank of West Louisville et al. v. 
Aonertegn Satéty Co: 26. TlOW< 2Otis SUR) és 00.00 ote hes es eee enncees beds cuesecs s%0 316 
EXECUTOR’S BOND—Final accounting and decree of settlement held not condition pre- 
cedent to suit on absconding executor’s bond. Southern Surety Co. v. Enfield et al. 


(Okla. 
FIDELITY BOND—Sureties on warehouse manager’s bond held liable for principal’s failure 
to cancel nen receipts as required by statute. Lacy, State Treasurer v. Globe Indemnity 


Co. (N 
FIDELITY BOND—Statutory provisions, as to contract stipulations for notice of claim 
for damages, apply to provisions for notice of loss in fidelity buonds. Western Indemnity 
Co. v. Free and Accepted Masons of Texas et al. (Tex.)........cccceccccceccsceseecce 119 
FIDELITY BOND—Breach of condition for monthly comparison of emp! ployee’ accounts 
held to prevent bank’s recovery. Maryland Casualty Co. of Baltimore, Md., v. Bank 
of England. (U. S. 
FIDELITY BOND —Relation on principal and surety created, where indemnity company 
we fidelity of employee at his request. Maryland Casualty Co. v. Hjorth et 
is 
FRAUD—Application of draft drawn by shipper on consignee of cn 
not fraud. Hartford Accident & Indemnity Co. v. Manby. (Colo. 
FRAUD—Failure to disclose en. occurring during yen? of work not a . 
Dwelle-Kaiser Co. y. Aitna Casualty & Surety Co 
GARNISHMENT—Liability of rincipal and surety on gettin: discharge bond “i 
terminable in main action. Kolatch v. I. Rome & Sons et al. (Wash.)................ 323 
Te ee and “Indemnity,” distinguished. Oppenheim y. National Surety 763 


Okla.) 
GUARDIANS BOND—Surety on guardian’s bond concluded by county court’s judgment 
apes from fixing guardian’s ner Southern Surety Co. v. Williams et al. 
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INDEMNITY BOND—Bond protecting surety company from loss by reason of its execu- 
tion of other bond held contract of eaaeapn ll -— not re guaranty.” Oppen- 
heim v. National Surety Co. (Okla 763 
eS BOND—One ee material to eouteacter not entitled to recover therefor 
on 4 bond indemnifying owner. Oak Cliff Lumber Co. v. American Indemnity Co. ots 


INJUNCTION—Compensated surety discharged from liability entitled to injunction against 
roceeding at law on bond_on ground that suit is unjustifiable and vexatious. American . _ 
urety Co. v. Creamery Com’rs. et al. (Vt.)... ‘ ‘ ‘ 771 

INSOLVENCY—Mere failure to disclose insolve to party ae credit held not to avoid 

comet but intention not to Pay does. Dwelle-Kaiser os tna Casualty & Surety 
‘0. 


INTEREST—In action on bond ‘given to another for" plaintiff's benefit interest allowed. only 
i — of acceptance by beneficjary. Hartford Accident & on Co. v. Manby. ose 
(Colo. 

LACHES—Action by creditors against surety held barred by laches. *Farmers’ * Bank of 
West Louisville et al. v. American Surety Co. of New York. (Ky.)........--0-ceeeees $16 

LIABILITY, LIMITATION OF—Surety for limited amount not entitled to credit “on 
its liability for amount received from bankrupt estate. Westinghouse Electric & 

Co, ¥.. Pacey &- Deposit Co. of Maryland. COURG oii coco c sce ada pxccct ace tebeccece "1193 

LIABILITY OF SURETY—Surety on broker’s bond not liable for damage by failure to 

- use money loaned to principal in building houses as agreed. Surety’s statutory obligation 


on broker’s bond not enlarged by principal’s representations to obligee. Woods v. 
ees GN SOR SD din, cn oo ati icerais oe hic Shh aan me buln Wd ove ke elle ee ae ee aeae 1186 


LIABILITY OF SURETY—Surety on contractor’s bond held liable for gravel furnished 
ater expiration of time for competion of contract. Sommers v. National Surety Co. 


754 


LIABILITY OF SURETY—Bonding company not chargeable with payments for bond “of 
new contractor and to procure discharge of mechanics’ liens. Kinney et al. v. Massa- 
chusetts Bonding & Ins. Co. et al. (N. Y.) 172 

LIABILITY OF SURETY—Surety’s liability on penal bond not extended beyond penalty by 
addition of legal interest. Southern Surety Co. v. Enfield et al. (Okla.) 

LIABILITY OF SURETY—Surety on contractor’s bond not liable for non-lienable claims. 
Chouteau Trust Co. v. Massachusetts Bonding & Ins. Co. (U. S.) 

LIABILITY OF SURETY—Liability of hired and indemnified surety er with that 
of principal. Whittaker v. United States Fidelity & Guaranty Co. (U. 

LIMITATION OF ACTION—Cause of action accrues to distributee upon ae nine months 
after qualification and limitation then begins to run. Action to surcharge final settlement 
of administrator barred after five years. Farmers’ Bank of West Louisville et al. v. 
American Surety Co. of New York, (Ry.)e cone. ies ccsevevcacoapeccesedsctocsscees 316 

LIMITATION OF ACTION—Time limit for suing on surety bond held waived by surety. 
Harding Hotel Co. v. United States Fidelity & Guaranty Co. (Wash. 

LIQUOR BOND—Surety in bond conditioned that principals would not violate prohibition 


act held not liable after payment of fines by principal. United States v. United States 
Fidelity & Guaranty Co. (U. S.) 

MATERIALMAN—Building contractor’s bond held to protect materialmen. 
Co. v. Rochester Bridge Co. (Ind.) 2 

MATERIALMAN—Conversion of amount paid contractor after assignment of contract to 
ae held not covered by contractor’s bond. Sibley Lumber Co. v. Madsen, et al. 


MATERIALMAN Contractor's bond held not a guaranty of payment for materials fur- 
nished -by subcontractors. Mayor and City Council of Baltimore v. Maryland prenae' 
‘o. (Md. 


MATERIALMEN—Bond of contractor running to owner, held indemnity bond on which 
materialmen and laborers could not sue. Murphy v. Huey & Philp Hardware Co. et al. 
(Tex.) Span noaeee 

MECHANIC'S LIEN—Bonding company not chargeable with payments “for” bond of new 
contractor and to procure ee of mechanics’ liens. Kinney et al. v. Massachusetts 
Bonding & Ins. Co. et al. (N. 

MECHANIC'S LIEN—Filing claim to fund held sufficient notice of lien. Alexander Lumber 
Co. v. Aetna Casualty & Surety Co. et al. (U. S.) 

MECHANICS’ LIENS—Owner may require of contractor bond broad enough to bind him 
gat ene surety ” pay for labor, material, etc. Oak Cliff Lumber Co. v. American Indemnity 

o (Tex. 

of fraud or collusion, if they had notice of action; value of property as adjudicated in 
replevin action is not open to re-examination by sureties on re elivery bond. ren 
et al. v. Martin et al. (Okla.) 

NOTICE—Provision of bond requiring obligee to give notice of default before liabilit 
surety attaches must be complied with before surety is sued thereon; on failure to ijt 
and prove that notice by obligee of principal’s default had been given, refusal of per- 
emptory instruction requested by surety was error. United States Fidelity & Guaranty 
Co. et al. v. Gray. (Okla.) 

NOTICE— Statutory provisions, as to contract stipulations for notice of claim Sor damages, 
apply to provisions for notice of loss in fidelity bonds. Provision in fidelity bond for 
notice of loss “imediately” on discovery void. Western a Co. v. Free and 
Accepted Masons of Texas et al. (Tex.).....:.sssccscssccccccccccecs occcesccecs 

NOTICE—Filing claim to fund held sufficient notice ‘of lien. **Aiexander * Lumber Co. v. 
Aetna Casualty & Surety Co. et al. (U. S.) 

NOTICE—Burden on employer to prove it gave notice to surety on employee’s bond within 
required eee New Amsterdam Casualty Co. et al. v. Farmers’ Co-op. Union of Lyons, 
Kan. (U. S.) 
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NOTICE OF CLAIM—Notice by materialman of claim given within 30 days after abandon- 

ment of contract binds surety. Kimball et al. v. Parks et al. (Tenn.) 

OFFICIAL’S BOND—Sureties on official’s bond liable to all persons unlawfully in 
by officer’s acts by virtue or under color, of office. American Guaranty Co. v. Mak iece 
et al. (Ohio.) edeeeseues 

PAYMENT —Application of draft drawn by shipper on consignee of <=? to past- -due debt 
held not fraud. Hartford Accident & Indemnity Co. v. Manby. (Colo.) 

PENALTY—Builder’s bond not within statute nee penalty on insurer for refusal tor 
pay promptly. Kimball et al. v. Parks et al. (Tenn.) 

PREFERENCE—Suit for preference and for participation in depositor’s guaranty fund 
—_ ~ ws. against state. Republic Casualty Co. et al. v. Scandinavian-American Bank 
eta < 

PREMIUM ON BOND—Persons agreeing to *indemnif surety on bond do not assume pay- 


er eeeee 


Guaranty Co. (Tex.) 

PREMIUM ON BOND—Agreement between agent and contractor for reduction in schedule 
a rate on bond. held not binding on surety company. American Surety Co. v. 

ind. (Wash.) 

RECOVERY, RIGHT OF—Loss by one lending money to contractor not one “arising out 
of performance of contract” within bond. People, for Use of Western Acceptance Co. v. 
Southern Surety Co. (Col.) 

RECOVERY, RIGHT OF— State bonding fund held not to have right of subrogation in 
competition with partially satisfied creditor. Olsness, State Ins. Com’r. v. Baird et al. 


ment of premiums on bond. General Bonding & Casualty Ins. Co. et al. v. Fidelity &, 


(N. D.) 

RECOVERY, RIGHT OF—County depositary’s surety became liable immediately when 
depositary closed doors. Depositary’s surety having settled with county immediately 
when bank closed doors, could recover loss from sureties on indemnity bond. Fidelity & 
Deposit Co. of Maryland v. Bassett et al. (Wash.)..........0.-seeeeeeeeee 

REDELIVERY BOND—Measure of damages in action on redelivery bond stated. 

v. Massachusetts Bonding & Ins. Co. (Cal.) 

REDELIVERY BOND-—Sureties on redelivery bond are concluded by judgment ae! 
principal in absence of fraud or collusion, if they had notice of action; value of property 
as adjudicated in replevin action is not open to re-examination by sureties on redelivery 
bond. Schlegel et al. v. Martin et al. (Okla.) 

REDELIVERY BOND—Where libellant consented to alternative condition in bond, lien 
continued and surety was exonerated on redelivery; “abide by.’”” Hooper et al. v. Kunkler 
Transp. Co. et al. (U. S.) 

REPLEVIN BOND-—Statute is part of bond. Bond protects persons in privity with 
defendants without orenging or enlarging surety’s liability. Massachusetts Bonding & 
Ins. Co. v. Novotny. (Ia.) 

REPLEVIN BOND—Surety on garnishee’s replevy bond held not entitled to restrain collec- 
; of judgment against it. Southern Surety Co. v. Texas Oil Clearing House et al. 


RIGHT ‘OF ACTION—Bond of contractor running to owner, held indemnity bond on which 
eo and laborers could not sue. Murphy v. Huey & Philp Hardware Co. et al. 
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RIGHT ‘OF ACTION—Creditors receiving “more than amount of bond from surety’ 8 ee 


nitors cannot enforce penalty. American Surety Co. v. Creamery Com’rs. et al. (Vt.).. 771 


STATUTES-—Statute is part of replevin bond. Massachusetts oBnding & Ins.» Co. 
Novotny. (Ia.) 

STATUTORY PROVISIONS—Statute as to forfeiture of bonds filed with contractor’s bid 
held part of contract. Town of Mill Valley v. Massachusetts Bonding & Ins. Co. (Cal.) 
STAY BOND—Condition to pay judgment implied in stay bond 2 against P desnaifind 

surety. Whittaker v. United States Fidelity & Guaranty Co. (U. S.).......-..eseeeees 
SUBROGATION—Surety has no right of subrogation till claim has been paid in full. 
Surety for limited amount not entitled to credit on its liability for amount received from 
bankrupt estate. Westinghouse Electric & Mfg. Co. v. Fidelity & Deposit Co. of 
Maryland. ( Mass.) 
SUBROGATION—Surety is not subrogated to rights of creditor as against partially satisfied 
creditor. To permit subrogation pro tanto to detriment of obligee or creditor, contract 


163 
327 


-1193 


right must be clear and certain. Olsness, State Ins. Com’r. v. Baird et al. (N. D.)..... 1000 


SUBROGATION but of equitable right. Surety as assignee of 
claims paid, though not paying full face value, held entitled to subrogation. Alexander 
Lumber Co. v. Aetna Casualty & Surety Co. et al. (U. S.) 

SUBROGATION—Purchaser of tax bills held liable. to sano on contractor’s bond for 
moneys paid contractor after notice of surety’s claim. Chouteau Trust Co. v. Massa- 
chusetts Bonding & Ins. Co. (U. S.) 

TENDER—That ship seized on second libel before marshal ordered to accept redelivery 
under bond did not me tender of delivery by claimant. Hooper et al. v. Kunkler 
Transp. Co. et al. (U. S.) 

VALUE” Sureties on redelivery bond are concluded by judgment against principal in absence 
of fraud or collusion, if they had notice of action; value of property as adjudicated in 
replevin action is not open to re-examination by sureties on redelivery bond. Schlegel 
et al. v. Martin et al. (Okla.) 


one, pera and transfer of 
v. Creamery Com’rs. 


ae 

et a 

VANIATION. ‘OF RISK—Changes in construction of building heid as a matter of law 
not to release surety. McConnell v. Gordon Const. Co: ot ah CUO) « cinch sons cecane 

WAIVER —Time limit for suing on surety bond held waived by surety. Harding Hotel 
Co. v. United States Fidelity & Guaranty Co. (Wash.) 
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